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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FRISBIB V. OHESAPEAKE & O. ET. CO. 
(Circuit Court, D. Kentucky. May 31, 1893.) 

1. Fedbbal Courts— JuKiSDicTioN—DrvBESB Citizbnship— Corporation. 

An aveiritient that a corporation Is a citizen of a certain state Is in- 
sufflaient to give a fédéral court jurisdiction. The averment should be 
tliat thé corporation is organized under the laws of a certain state. 

i. Same— DïïFEOTiVB Pétition for Removal— Waivbr. 

Where the pétition for remoTal of a cause to a fédéral court avers that 
one party, à corporation, is a citizen of a certain state, instead of averrlug 
that It is organized under the laws of the state, a motion to remand should 
be granted, although plalntiff has appeared in the fédéral court, and 
demurred generally to the defendant's answer. 

At Law. Suit in the circuit court of Bracken county, Ky., hj 
H. B. Frisbie against the Chesapeake & Ohio Eaiiway Company. 
Défendant removed the cause to this court. Plaintilf demurred 
to defendamt's answer, and now moves to remand. Granted. 

C. B. Simrall, Alfred Mack, and J. T. Simon, for plaintiff. 
Hallam & Myers and W. H. Jackson, for défendant. 

Before LUETON, Circuit Judge, and BAEE, District Judge. 

LURTON, Circuit Judge. This suit was begun in the circuit court 
of Bracken county, Ky., and on pétition of the défendant, alleging 
that it is a controversy wholly between citizens of différent states, 
it was removed to this court The matter ia now heard upon a 
motion by plaintiff to remand to the state court, because there is no 
averment that the défendant company was a nonresident of Ken- 
tucky at the time the suit was begun. Such an averment is neces- 
sary, inasmuch as the right of removal upon the ground that the 
«uit is wholly between citizens of différent states is a right which, 
by the act of 1887, as con'ected by the act of 1888, may be exercised 
only by "the défendant or défendants therein being nonresidents of 
that staite." A pétition forremoval which faUs to show that the de- 
v.57F.no.l — 1 
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feMant was a nonresident wlien the suit was begun îs fatally de- 
fective. Camprelle v. Balbaoli, 46 Fed. Rep. 81. 

It has been very earnestly urged by tbe Içarned counsel wbo hâve 
appeared for the défendant company that this defect in the pétition 
has been waived by the plaintiff, who, after the flling of the record 
in this court, appeared and demurred orally to the answer of the de- 
fendant company, wpon the gi"ound that the answer was insufQcient 
in law and fact, and made no issue upon the cause of action stated 
in the pétition of plaintiff. Pending considération of tliis demurrer 
plaintiff moved to remand the cause to the state court for the reason 
hjeretofore stated. A demurrer for the reason that a pleading does 
hbt state a cause of action or set up a valid défense, raises an issue, 
and is a trial of the cause pf action. AUey v. îîott, 111 TJ. S. 472, 
4 Sup. et Eep. 495. Where the case stated in the tranacript or 
in the pétition for removal is one cognizable in the United States 
courts, as where it is averred that the suit is wholly between citi- 
zens of différent states, and inyolving a sum within the jurisdiction 
of the court, the jurisdiction pf the court would attach upon the 
appearance of the pairies and the flling of a plea to the merits, not- 
withstanding thë causé was one which was hot cognizable by the 
particular United States court to which it had been removed. The 
principle is that decided in Railway Co. v. McBride, 141 U. S. 127, 
11 Sup. et. Rep. 982, and in Ex parte SchoUenberger, 96 U. S. 369. 
In tiie flrst case cited it was held that, where a défendant appears 
and pleads to the merits, he w;aives any right to question thereafter 
the jurisdiction bf the court, on the ground that the suit had been 
brought in the wrong district. Plaintiff's contention is that this is 
a controversy wholly between himself, a citizen of Kentucky, and 
the défendant company, a citizen of Virginia; that it is therefore a 
cause within the gênerai jurisdiction of the United States courts, 
and that plaintiff could hâve brought this suit within the district of 
Virginia, or in the district of the plaintiff's résidence, provided the 
défendant did not réside therein ; tiiat it is therefore a suit pending 
in the wrong district, yet, being a cause cognizable by the United 
States courts, is one cognizable by this particular court, if the juris- 
diction of the particular court be conceded by a plea to the merits. 
This contention Is probably weU taken if the case appearing on the 
record is in fact one within the gênerai cognizance of United States 
courts. 

Just at this point the case of défendant breaks down. The péti- 
tion of plaintiff statès that the défendant company is a raUroad cor- 
poration, but it does not aver the state of its origin. The answer 
is silent as to this. The pétition for removal avers that "the suit is 
wholly between citizens of différent states, to wit, between said peti- 
tioner, who avers that it was at the time of the bringing of this 
suit, and still is, a dtizen of the state of Virginia, and the said plain- 
tiff, who, as your petitioner avers, was aiid still is a citizen of the 
state of Kentucky." An averment that à corporation is a citizen 
of a particular state is insufficient. A corporation is not a citizen 
of a state, within the meaning of the constitution. The averment 
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éhould be that it was a corporation crfâited by the laws of a pâxticu- 
lar state. In Insurance Co. v. Frencii, 18 How. 404, and in MuUer 
V. Dows, 94 U. S. 444, a similar averment was ield bad. In the 
latter case Mr. Justice Strong said: 

"A corporation itself can be a citizen ot no state in the sensé In whlch the 
Word 'citizen' is used In the constitution of the United States. A suit may 
be brought in the fédéral courts by or against a corporation, but in such a 
case It Is regarded as a suit brought by or against the stodsholders of the 
corporation, and for the purpose of jurisdietion it Is conclusively presumed 
that ail the stockholdeiie are cltlzens of the state, whlch, by Its laws, cre- 
ated the corporation. It Is therefore necessary that It be made to appear 
that the artlflclal being was brought Into existence by the law of some state 
other than that of whlch the adverse party is a citizen. Such an averment 
Is usually made In the Introduction or in the stating part of the bill. It is 
always there made. If the bill is formally drafted. But If made auywhere 
in the pleadlngs, It is sufflcient." 

The defective averment is net corrected else-where in the pleadings. 
In this View of the case it becomes unnecessary to consider whether 
a corporation can réside elsewhere than in the state of its création. 
This question seems to be ûnally settled in the négative by the late 
cases of Shaw v, Mining Co., 145 U. S. 444, 12 Sup. Ct. Eep. 935, and 
Southern Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. Rep. 44. 
In this view it would seem that an averment that a corporation 
had been created by the laws of another state would necessarily 
imply that it was a nonresident of the state in which the plaintifl 
resided. The motion to remând must be allowed for the defect in 
the averment as to the state under whose law the défendant company 
came into being. Where a cause is oognlzable in a United States 
court the jurisdietion of the i)articular court may be waived, but 
where it is an action not within the gênerai jurisdietion of any 
United States court the defect is not waived or jurisdietion con- 
ferred by appearance or consent. 
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VIRGINIA, T. & C. STEEL & IRON CO. v. BRISTOL LAND CO. 

(Circuit Court, W. D. Virginia. July 21, 1893.) 

Nos. 180. 182. 

1. COTXBTS — CONCUHRENT StATB AND FEDERAL JnBISDICTION — POSSESSION OF 

Subject-Matteb. 

Where a state and a fédéral court hâve concurrent jurisdietion of a con- 
troversy, the court which flrst takes control of the subject-matter and of 
the parties cannot be ousted of Its jurisdietion by subséquent proceedlngs 
Instituted in the other court Rlggs v. John.son Co., 6 Wall. 160, foUowed. 

2. Bame — Appointment of Recbivek. 

' When a state court has lawfuUy appointed a recelver of a corporation, 
and such recelvershlp stlU exlsts, a fédéral court should not take jurisdie- 
tion of a suit by other complainants for the appointment of a recelver. 
8. Rbcbivers — Appointment bt State Codbt — Fédéral Court will not 
Therbaîter Appoint. 

A Vlr:^la circuit judge appointed a receiver of a certain corporation, 
wh6 took peaceable possession of the property, and conducted the bùsi- 
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ness until Ûie evenli^ of ttte same day, when he was dlspossessed by an 
armed mob led by déposed officiais and employés of the corporation. 
Tliereafter, at the suit of the same complainants, a court of appeala 
Judge appolnted a ïecelver, but thls decree was appealed from, partly 
on the gromid that one recelver had already been appolnted, and was re- 
versed. Héld, that the recelvershlp under the state circuit judge's appolnt- 
ment waà imaffected b^ the subséquent proceedlngs, and that a fédéral 
court should not take Jùrlsdiction of a suit by other complainants agalnst 
the sa,nie respondent, praiylng the appointment of a recelver. 

Ifi Equity. Bills by the Central Trust Company of New York 
agaipst the South Atlantic & Ohio Kailroad Company, and by the 
Vii^nia, Teimessee & Carolina Steel & Iron Company, against the 
Bristol iand Company, praying the appointment of receivers. The 
causes were consoliâated, and receivers appointed accordingly. 
The hearing is now on demurrers to the pétitions of William 
McGeorge and otherg, stpckholders and creditors of the iron Com- 
pany, and of John M. Bâiléy, claiming to be receiver of the three 
corporations by virtue pf an order from a state court Demurrers 
overruled, and bills dismiëSed. 

E. À. Ayers and Butler, StUlman & Hubbard, for complainant 
Central Trust Co. 

Jas. B. Kichmond, for défendants South Atlantic & O. R. Co., 
Bristol Land Co., and Virginia T. & C. Steel & Iron Oo. 

lYank S. Flair, for McGeorge and others. 

PAUI^ District Judge. The flrst named of thèse suits ia brought 
by the complainant Company the Central Trust Company of New 
York, a corporation created by and existing under the laws of the 
state pf New York, against me ^South Atlantic & Ohio Eailroad 
Company, a corporation created by and existing under the laws of 
the state of Virginia, ànd a citizen and résident of said state of 
■Virginia, and of the western district of Virginia; and the second 
named brought by the complainant company the Virginia, Tenn- 
essee & Carolina Steel & Iron Company, a corporation created by 
and existing under the laws of the state of New Jersey, and a citizen 
and résident of the said state o^ New Jersey, against the Bristol 
Land Company, a corporation created by and existing under the 
laws of the state of Virginia, and a citizen and résident of said 
state of Virginia. 

Substantially the same facts exist in thèse causes as were pre- 
sented in the cause of Central Trust Co. of New York v. Virginia, 
T. & C. Steel & Iron Co., which was dismissed at the May term, last, 
of this court, at Abingdon, Va., for want of jurisdiction. 55 Ted. 
Eep. 769. On the 8th day of August, 1892, the Central Trust Com- 
pany of New York presented its bill in the aboTe-named cause to 
Hon. Hugh L. Bond, circuit judge of this court, and on the same 
day the défendant companies in this cause presented to him their re- 
spective bills. In each of said bills the complainant company al- 
légea the insolvency of the défendant company, as evidenced by a 
judgment by confession obtained against it on the same day in tiiis 
court, on its law side, at Abingdon, Va., on which judgment an 
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exécution had issued on the same day, and had been returned on 
th.e same day nulla bona. In the flrst named of thèse two suits 
the défendant company appeared by its rice président, John G. Has- 
kell, and consented that a receiver should be appointed, and in the 
last named the défendant company appeared by its président, John 

C. HaskeU, and consented tliat a receiver shoxdd be appointed; 
and thereupon Judge Bond appointed said John C. Haskell and 

D. H. Cîonklin receivers of each of said défendant companies, re- 
spectively. 

On the 19th day of October, 1892, a pétition was presented to the 
court by William McGeorge and others, claiming to be stockholders 
and creditors of the Virginia, Tennessee & Carolina Steel & Iron 
Company, and John M. Bailey, claiming to be the receiver of the 
seyeràl corporations named by virtne of an order made by Hon. 
D. W. Bolen, judge of the flfteenth judicial circuit of Virginia, in 
vacation, on the 6th day of August, 1890, and asking that they 
be made parties complainants or défendants, as the court, in its 
discrétion, might détermine, and asking that the several causes 
named be consolidated, and heard together. In said pétition it is 
aUeged that the Virginia, Tennessee & Carolina Steel & Iron Com- 
pany is the main and substantial company of the companies named; 
that the other companies — the South Atlantic & Ohio Bailroad 
Company and the Bristol Land Company — are mère offshoots or 
dépendent corporations, created and built up by a diversion of the 
property and assets of the Virginia, Tennessee & Carolina Steel 
& Iron Company for such purpose; that practically they are ail one 
company. And the pétition further allèges that the several confes- 
sions of judgment referred to as having been made on the 8th day 
of August, 1892, in this court, on its law side, at Abingdon, were 
made by a person who had no power or authority to make such 
confessions of judgments; that said judgments were procured by 
fraud and collusion between the représentatives, respectively, of 
the complainant and the défendant companies; and that the orders 
awarded by Judge Bond, appointing receivers for each of said de- 
fendant companies, were obtained by misrepresentation, fraud, and 
collusion by and between said représentatives of the complainant 
and the défendant companies, respectively. At the May term of this 
court last, at Abingdon, Va., thèse causes were consolidated and con- 
tinued, with leave to the petitioners to amend their pétitions. 
Amended pétitions hâve now been flled by the petitioners; and de- 
murrers to said amended pétitions hâve been entered by the com- 
plainant companies, who hâve also flled their answers to the same. 
Thèse causes, as stated, having been consolidated, will be considered 
together. 

The court being satisfled that the petitioners hâve the right 
to intervene in this cause, the demurrers will be overruled. Fost. 
Fed. Pr. § 201. 

In determining thèse causes, the court deems it unnecessary to 
consider any of the many questions raised in the pétition of William 
McGteorge and others, and the answers filed thereto, except that re- 
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lating tothe appointmenît of John 0. Haskell and D. H. Oonklin 
as leceivers of tiie défendant companies by the ciicnit jndge of tMs 
court This question isparamount because it is alleged in the pé- 
tition awd proven by tbe évidence that, at the time said Haskell 
and CJônklin were so apppinted as such receivers, the state circuit 
court of T^ashington county» Va., had already, more than two years 
previously, assnmed ji^risdiction over the subject-matter of this 
contention, ;and had appointed a receiver for the défendant com- 
panies in this suit. 

Among the exhibits flled is the following order of Hon. D. W. 
Bolen, a circuit judge of the state of Virginia, to wit: 

"Virginia. 

"In Vacation. Béfore Hon. D. W. Bolen, Judge of the Flfteenth Judicial 
Circuit, Sittlng During the Indisposition of Hon. John A. Kelly, Judge of 
the Sixteenth Judicial GlfcUit 

"Jonas Wilder and als., C'm'p'ts, v. Virginia, Tennessee & Oarolina Steel and 
Iron Company, D'f'ts. In Ch'nc'y. 

"Upon présentation and readlhg of the bill of complalnt, verified by the 
affldavlts of Jonas Wilder, Wm. G. Sheen, John M. Bailey, and A. H. 
Blanchard, the çxhibits therewith flled, and the affldavlts of John R. Dickey, 
J. F. Hieks, Jonas Wilder, W. G. Sheen, A. J. Wlloox, J. H. Fleenor, J. L. 
Burson, F. N, Hash, W. F. Aldrlch, A. A. Hobson, V. Keebler, M. J. Drake, 
John H. Dishner, F. W. Aldridge, John M. Balley, (Nos. 1, 2, 3, and é,) J. H. 
Winston, Jr., and upon motion of complainant for an order for an Injunotion 
and the appbintment of a receiver upon considération of ail which It is adjudged 
and ordered that upon the comiilalnants, or some one of them, or some one for 
them, executing bond with good securlty before the clerk of the circuit court of 
Washington county. In the penalty of $500.00, conditioned according to law 
for the payment of . ail such damages as may be incurred, and aU such costs 
as ma,y be awarded in case this Injunction shall be dissolved, an injunctlon 
is awarded, according to the prayer of the bill, to be directed unto the Vir- 
ginia, Tennessee and Carolina Steel and Iron Company, its offlcers, agents, 
and employés, restralning it and them, and each of them, from coUecting 
any money due it; from selling, mortgaging, removing, interfering with, or 
in any way dlsposing of, its property, or creating or incurring any liablli- 
tles upon the property of said company. And said injunction also to be di- 
rected to the défendants F. ■ W. Huidekoper, John H. Inman, A. H. BroQ- 
son, George S. Scott, Naihanlel Thayer, H. C. Fahnestock, George Blogden, 
W. G. Oakman, N. Baxter, Jr., A. M. Shook, F. D. Carley, B. A. Adams, R. 
A. Ayers, 0. L. James, J. C. Haskell, William P. Clyde, Exstine Norton, re- 
stralning them, and each of them, from actlng or assuming to act as dlrectors 
of said Virginia, Tennessee and Carolina Steel and Iron Company, and from 
In any way transacting business In the name of, or in behalf of, the company, 
!ind from any interfering with any of the property of the company; also, 
restralning them from releastng or attempting to release any subscriber to 
the capital stock of said company from any llablllty on account of such sub- 
scription to the capital stock of said coinpany. And said injimction also be 
directed to the Bailey Construction Company, Bristol Land Company, and the 
South Atlantic and Ohlo Railway Company, their agents, ofRoers, or employés, 
and each and ail of them, restralning them, and each of them, from coUecting any 
money, incurring any liabllltles, or in any way Interfering with the property or 
business of the South Atlantio and Ohio Railway Company, Bailey Construction 
Company, Bristol Land Company, until the further order of court or judge in va- 
cation. And as incident to the injunction, and for the purpose of preserving the 
property affected thereby, and for the purpose of protecting the rights and ha- 
terests of ail paWies In interest, it Is ordered and decreed that, upon the In- 
jimctlon hereln allowed, being perfected, that John M. Bailey be, and he is 
bereby, appointed a receiver in fhls case, and as such receiver wlll take 
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charge and possession of the property and assets of the Virginia, Tennessee 
and Oarolina Steel and Iron Company, and of the Batley Construction Com- 
pany, of the South Atlantic and Ohio Ràllroad Company, and of the Bristol 
Land Company, and manage, operate, and control the same, and collect ail 
money due tO'either of said corporations; and sald recelver shaU, in the man- 
agement and opération of the said railroad compàny, employ and appoint ail 
necessary offleers, agents, and employés, and make and enforce ail necessary 
rules and régulations, and shall lieep ail necessary and proper accounts of ex- 
penses and disbursements in managing and opéra ting said railroad. Sald re- 
celver shàU, every two weeks, render an account of the disbursements and 
expenditures, and of his transactions as receiver, whith account is to be 
flled in this cause; and he shall commence, and, as soon as can he done, com- 
plète, and file in this cause, an Inveutory of ail property taken possession of 
by him as such receiver. But before actlng as such recelver, the said John 
M. Bailey shall exécute bond, wlth good security, before the clerlc of said 
circuit court of Washington county, in the jpenalty of $10,000, eonditioned for 
the faithful discharge of his duties as such recelver accoi*ding to law, and ac- 
cording to this order. This order appointing a receiver to remaln in force 
untll further order of court or judge in vacation. 

"D. W. Bolen, Judge of the 15th Judidal Circuit of Va. 

"Enter this order, To clerk circuit court of Washington county. 

"D. W. Bolen, Judge of the 15th Judicial Circuit of Va, 

"August 6, 1890." 

The évidence proves tliat John M. Bailey, the receiver appointed 
imder tais order of Judge Bolen, took peaceable iKJSBession of the 
offices, books, shops, roUing stock, and other property of the de- 
fendant companies, appointed employés who took service under 
his orders, ran the trains of the défendant railroad company, and 
generally conducted the business tiiereof, from about 9 o'clock A. M. 
on the 8th day of August, 1890, untU about 6 o'clock P. M. of the same 
day, when he and the employés serving under him were forcibly 
ejected from the oflQces of the défendant railroad company in the 
;city of Bristol, Va., in défiance of the said order of Judge Bolen, 
appointing him receiver. In the lîght of the évidence, it is im- 
possible to arrive at any other conclusion than that he was thus 
ejected by force from the offices, and dispossessed of the other 
property of the défendant companies, of which, by authority of said 
order of Judge Bolen, he had peaceably assumed charge, and then 
had in his possession, as an officer of the circuit court of Washing- 
ton county, Va. And, furthermore, the évidence clearly discloses 
that said forcible ejectment was done and effected under such cir- 
cumstances as seem to justify the allégations of petitioners that it 
was the work of an armed mob; and the évidence is equally clear 
that the mob was înspired and led on by the deposed railroad 
officiais and employés, who had been superseded by the receiver 
appointed under Judge Bolen's said order, and the employés ap- 
pointed by Mm, and the friends and adhérents of said deposed 
railroad officiais and employés in the city of Bristol and vicinity. 
The évidence as to this fact is ail one way, and is fuU and com- 
plète. Indeed, this grave charge of défiance and forcible résistance 
of Judge Bolen's order appointing J. M. Bailey receiver is not denied 
anywhere in the answers filed in this cause. 

But complainant company allèges that said Bailey, receiver, 
had been discharged from his office by virtue of a décision of the 
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suprême court ôfappealsof Virginia in thé case of Iron Co. v. 
Wilder; jarid of Wilder v. Kéllfey, 8S Va. 945, 14 S. E. lîep. 806; but 
iEln exàiùîjiiçttiOn of that décision shows that the order of Judge 
Bolen, aboyé recited, was never before the suprême court of ap- 
peals of Virginia in either of the cases mentioned, and that said 
décision had no bearing or référence whatever to the appoint- 
ment of BaUey as receiver, as made by Judge Bolen in said order. 
On the contrary, that décision expressly states that the appeal 
was from an order made by Hon. R. A. Eichardson, one of the 
judges of the suprême coiirt of appeals of Virginia, awarding an 
injunction, and appointing John M. Bailey receiver, etc. A copy 
pt the record in that case has been filed as an exhibit in this cause, 
from wMch it appears that the complainànts in error in that case, 
who are the défendants hère, did not then contemplate an appeal 
from the abovè-recited order of Judge Bolen, appointing John M. 
Bailey receiver, for they assign as grounds of error in Judge Rich- 
ardson's order the foUowing: 

'That the Hon. R. A. Richardson had no Jurdsdiction to gramt the injunc- 
tion, for the reason that the injunction granted by .Tudge Bolen on the 6th 
day of jA-ugust, 1890, was stlll In full force and effect. 

"Becanse Judge Richardson had no jurlsdictlon to appoint a receiver, no 
8U(ih authority being conferred by the statut© upon a judge of the court of 
appeals, and no judge can appoint a receiver, except the chancellor, who, by 
Jiis gênerai jurlsdietion, eau appoint a receiver, as a matter Incident to the 
granting of an Injunction. 

"Judge Richardson further liad no jurlsdietion to appoint a receiver for the 
reason that the said Bailey was already a receiver under the order of Judge 
Bolen of August 0, 1890, which was stlll in force. 

"And for the further reasin that two injumctlons between the sanie parties, 
toiiching the sanie subject-matter, cannot be had in any court at one and the 
same tlme.* 

It is thus shown by the évidence, and is not denied by the 
complainant, that by an order of the circuit court of Wash- 
ington county. Va., awaMed by Hon. D. W. Bolen, a circuit judge 
of the State of Virginia, the said state court had assumed jurisdic- 
tion and acquired possession of the subject-matter of the conten- 
tion in thîs cause, and had appointed a receiver to take charge of 
the same; that said receiver had taken charge thereof, in pur- 
suance of said order, but had been forcibly dispossessed of the 
same; and that ail thèse things had been done and effected prier 
to the 8th day of August, 1892, the day on which the défendant 
companies in this cause made application to Judge Bond for an 
injunction and for the appointment of receivers, and he appointed 
said John C. Haskell and D. H. Conklin receivers, and that at 
that time the said order of Judge Bolen, entered in the circuit 
court of Washington county, Va., on the 6th day of August, 1890, 
was in full force and effect. And the court is of opinion that although 
ît lappears that thé said state court had subsequently entered an 
order temporarily restraining its said receiver from taking charge of 
the property of which it, had assumed jurisdiction, and although a 
motion was then pending in said court to dissolve the injunction, 
a,nd vacate the order appointing a receiver, yet, as sa'id cause is 
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still pending in the circuit court of Washington county, Va., the 
fact is not invalidated that the said state court had assumed prier 
jurisdiction and acquîred prior possession of the subject-matter 
of this contention when, on the 8th day of August, 1892, the com- 
plainant companies presented their bills to Judge Bond, and, 
furthermore, that said state court still holds such prior jurisdic- 
tion. It does not, however, appear that thèse facts were made 
known to Judge Bond at the time the said bills of said complaih- 
ant companies were presented to him, and he appointed said John 
C. Haskell and D. H. Conklin receivers in this cause. If thèse 
facts had been known to him, he, no doubt, would hare denied the 
prayers of the bills presented to him, and hâve left the causes in 
question to be further dealt with and determined by the state 
court which had acquired prior jurisdiction of the same. 

Under the full light of the facts, as now dîsclosed by the évidence, 
there appears no reason why receivers shonld be appointed in 
the circuit court of the United States. AU the matters whiçh 
could be decided by this court are embraced in the suits which are 
pending in the circuit court of Washington county, Va. There is 
no reason advanced to this court, nor can it conceive of any, why 
a new suit should be instituted in this court to accomplish the 
purposes which can be accomplished by the suits pending în the 
state court. No reason has been assigned for bringing this second 
suit, nor ean the court see any. The only reason that the court 
can possibly conjecture for bringing about this conflict of juris- 
diction betWeen a fédéral court and a state court must be referred 
to the disposition which is, unfortunately, so frequently seen in 
controversies where property of a corporation is involved,^-of 
contendtng factions to get control of the same. The law is well 
settled that, where a state court and a United States court hâve 
concurrent jurisdiction, the court which first takes control of the 
subject-matter and of the parties cannot be ousted of its jurisdic- 
tion by subséquent proceedings instituted in the other court. 
This is sustained by a long Une of décisions: 

"tlndoubtedly, circuit courts and state courts, in certain controversies be- 
tween citizens of différent states, are courts of concurrent and co-ordinate ju- 
risdiction, and the gênerai rule is that as hetween courts of concurrent jurisdio 
tion, the court that first obtains possession of the controversy, or of the prop- 
erty in dispute, must be allowed to dispose of it without interférence or inter- 
ruption from the co-ordinate court. Such questions usually arise in respect to 
property attached on mesne process or property seized upon exécution; and 
the gênerai rule Is that where there are two or more tribunals, compétent to 
issue process to bind tlie goods of a party, the goods shaU be oonsidered as 
effectually bound by the authority of the process under which they were first 
attached or seized." Elggs v. Johnson Oo., 6 Wall. 166. 

"A court which has once rightfully obtained jurisdiction of the parties 
may retain it until complète relief is afforded, within the gênerai scope of 
the subject-matter of the suit." Ward v. Todd, 103 U. S. 327. 

"Where two courts hâve concurrent jurisdiction, the one whiCh flrst ob- 
tains possession of the subject must adjudicate, and nelther party can be 
forced into the other jurisdiction." Smith v. Mclver, 9 Wheat. 532; Shelby 
V. Bacon, 10 How. 56. 

«* • « rpjig bj-oad proposition that, upon the prlnciple of comlty, no couri 
can take from another, of concurrent jurisdiction, property in its possessioa 
or control." Freeman v. Howe, 24 How. 450. 
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lu ths pftse of Sharon v. Terry, în tke circuit court for the uorth- 
ern district of California, (Justice Field delivering th.e opinion of 
the cipuji,) it was held that: 

"Wlierja différent courts may entertata jurisdlctlon of the same subject, the 
court wïilch flrst obtains Jurisdictipn wlll, wlth some wéU-recognized excep- 
tions, retaln It to the end of the controversy, elther to the entlre exclusion 
of the other, orto the exclusion so f ar as to render the làtter's décision sub- 
ordinate to that of the court flrst obtaining jurisdlction, and it Is Immaterial 
which court renders the flrst judgment pr decree." 36 Fed. Rep. 337. 

"The jurlsdictlon of this court attached as soon as the blll was flled and 
proeess seirved, and the fact that an actual seizure was made under the blU 
subsequently ffled, and after procéss was served under a bill previously filed 
In this circuit, wUl not deprive thls court of Its jurisdlction. ♦ * * The 
proper application of this rule does not require tliat the court which flrst 
takes jurisdlction of the case shall also flrst taice, by Its offlcers, possession 
of the things In controversy. If tangible and susceptible of seizure. • ♦ * 
The broad rule Is laid down that the court flrst invoked will not be interfered 
wlth by another court while the jurisdlction is retalned. The jurisdlction 
thus acquired Is exclusive, and it Is the duty of ail other trlbunals, both by 
law and comity, not to interfère with It." Owens v. Eallroad Co.. etc., 20 
Fed. Eep. 10. 

See, also, Miller v. Tobin, 18 Fed. Eep. 609; Osgood v. Railroad 
Op., 6 Biss. 330; Armstrong v. Bank, Id. 524; Bills v. Eaîlroad Co., 
13 Blatchf. 227; Williams v. Morrison, 32 Fed. Eep. 177; and Hay 
V. Eailroad Co., 4 Huglies, 376, 

In view of this array of authorities, the court would be loath 
to violate the well-established rule of comity which prevails be- 
tween the fédéral courts and the state courts in cases of con- 
current jur'isdiction, by sustaining the appointment of receivers 
to supersede the prior appointment of a receiver in the same cause 
made by ^ circuit court of the state of Virginia. For thèse rea- 
sons the court is of the opinion that the order entered in this cause 
on the 8th day of August, 1892, appointing John G, Haskell and 
D. H. Conkl'in receivers of the défendant companies, was improvi- 
dently made, and must be vacated, and the said receivers discharged. 
The Buits must be dismissed, at the costs of complainants. 



HINDS et al. v. KEITH. 

(Circuit Court of Appeals, Fifth Circuit. March 6, 1893.) 

No. 23. 

1. Rbmoval of Causes— Waiveh of Plbas to Jdrisdiotion. ' 

While the flllng of a pétition in the state court for removal to the féd- 
éral court is not such an appearance in the state court as will waive 
the petitlpner's exception to its jurisdlction in case the attempt to re- 
move is unsuccessful, yet the actual removal of the cause to the fédéral 
court subjects the pétltioner to the jurisdlction of that court, glves it 
Jurisdlction for the purpose of trial and final disposition of the case, 
and is a wfliver of a privilège clalmed. by pleas that the suit Is not for 
the recovery of real property, the po^esslon thereof, or for a trespass 
thereto, or that petitloners are not résident freeholders or householders 
In the county where the suit is brought, but of another county, which 
pleas are by the state statute pleas in abatement 

3, Fbdebal CouBTSrr-FobLOwiNG Sïatk Law of Evidçhcb. 

In actions at. law ip the fédéral courts the rules and law of évidence 
generaUy of the state within which such courts are hd.d prevalL 
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On trial of an action agalnst a marshal and hls surettes for damage» 
for Illégal selzure of goods daimed by plalntlff by purchase from tlie at- 
tachment debtor, It Is error to permit plaintlfC to testify that he acted in 
good faith and honesty in maklng the purchase from the debtor, and had 
no purpose to ald hlm in defrauding hls creditors. 
4, Same— Hearsat. 

In such an action a question asiîed of a witness, "Was It not generally 
understood there In the community that he [the debtor] was selling 
goods at cost, and less than coet?" is objectlonable, because seeliing to 
prove by notoriety or reputatioa a particular fact, In whlch the public had 
no interest 
6. Bame — Opinion Evidence. 

The question "From your expérience as a merchant would you or not say 
an ordinarUy prudent business man would form a partnershlp with an- 
other to go into his business without inquiring as to bis mercantile busi- 
ness, and examining hie booksî" was objectlonable, as calling for an 
opinion involrlng a conclusion whlch, if material, was an Inference to 
be drawn by the jury from clrcumstances wMch might be proven. 

6. Same— Hearsay. 

Evidence of a witness engagea In business at another locallty than 
the attachment debtor, but withlu the same county, that witness "knew 
of ' the debtor "engaging in the mercantile business at" such other place, 
"that he heard from uumerous parties that" the debtor "was selling out at 
less than cost, and that It was generally belleved In the community 
that" the debtor "was In embarrassed circumstances, and would break 
or fail in hls mercantile buMness," was inadmissible as hearsay or rumor, 
and because the bellef testifled to was not shown afllnnatively to bave 
been the gênerai bellef in the community In which the debtor dld busi- 
ness, where Uie plalntlff reslded, and where the sales by the debtor to 
the plalntlff were made. 

7. WRONOPut, Attachment— Action for— Buedbn qv Proop. 

The plalntlff havlng bought for cash at a fair and reasonable value, 
the burden was on défendant to prove that plalntiff had notice, actual 
or constructive, that the debtor was insolvent or In embarrassed cir- 
cumstances, or information of suspicions circumstances sufflcient to put 
hlm upon Inqulry, which if foUowed up would hâve led to knowledge 
that the sales were made with tntent to hlnder, delay, or defraud 
creditors. 

8. Appeal — Rbview — Supficiknct of Evidence. 

Where the verdict and judgment Is for plalntlff, and It Is évident 
that the whole évidence shown by the record, wlth ail inferences the jury 
could justiflably hâve drawn from It, was insufficient to support a ver- 
dict for défendants, the judgment should not be reversed, although there 
tnay bave been errors In ruling on the évidence or in charges given or 
refused. 

9. Rbhearing — Pétition for — Cbrtificatb of Counsel. 

A pétition for rehearing not supported by certifieate of counsel, as pro- 
vlded by rule 29 of the circuit court of appeals, (47 Fed. Eep. xili.,) should 
be denled. 

10. Evidence — Hbarsat, 

The notoriety of a sale or purchase In a community is no more than 
hearsay, and is inadmissible in évidence to raise a presumption of knowl- 
edge in the community of such sale or purchase. 
IL Frauddlent Cohvbyances— Evidence— Knowledge of Pubchasbr. 

The fact that the debtor sold goods cheaper generally than other mer- 
chants in the same place did, and sold some particular articles at cost, 
or below cost, was not of itself such a suspldous clrcumstance as If 
known to the plalntiff ought to hâve put hlm on inqulry, or which, if fol- 
lowed up, would necessarily or naturally hâve led to knowledge of the 
debtor's fraudaient intent 
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In Error to the Circuit Court of the United States for the North- 
ern Difision of the Northern District of Alabama, 

At Law. Action by Pope W. Keith against Joseph M. Hinds, 
tJnited States marshal, iwd Charles G. Sheats, William B. Green, 
Leroy M. Peevy, and Perry L. Harrison, sureties on his officiai bond, 
for damages for an alleged illégal seizure of a stock of goods. The 
défendant Harrison having died pending the action, the suit abated 
a,a to him. From a judgment for plaintiff, défendants appealed. 
Affirmed, and application for rehearing denied. 

H. 0. Tompkins and Thomas R. Roulhac, (R. W. Walker and 
Hum,es, Sheffey & Speake, on the brief,) for plaintififs in error. 

E. C. Brickell, J. E. Brown, and D. D. Shelby, for défendant in 
error. 

Before PABDEE and McCOEMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOtJLMIN, District Jadge, This action Vas brought by Pope 
W. Keith, the défendant in error, against James M. Hinds, as 
United States marshal, and his sureties on his oificial bond, the 
plaintiff s in ërror, to recover damages for an alleged illégal seizure 
of a stock of goods which said Keith had purchased from one C. M. 
Pennell, and on which certain writs of attachment against Fennell 
were levied by the marshal, and which were sold under the levy. 
The défendants justified under the attachments, alleging that the 
goods belonged to Fennell at the time of the levy, and also attack- 
ing the validity of Keith's purchase on the ground of fraud. The 
stock of goods was at the time of the levy in the ijossession of 
Keith, who claimed to hâve purchased them from Fennell. The 
suit was commenced in the circuit court of Jackson county, state 
of Alabama. Process was issued, and served on the plaintiffs in 
error. They severally appeared, and pleaded in abatement that 
the suit was not for the recovery of real property, or for the posses- 
sion thereof, or for a trespass thereto, and that they were not rési- 
dent freeholders of Jackson county, but were freeholders or house- 
holders in the state, having a permanent résidence in a county other 
than said county of Jackson. Having flled thèse pleas, the de- 
fendants, now plaintiffs in error, flled a pétition for the removal of 
the cause to the circuit court of the United States for the northem 
district of Alabama. The cause having reached the circuit court 
of the United States, the pleas in abatement were overruled by the 
court. The case went to trial on its merits, and a verdict was 
readered for the plaintiff, now the défendant in error. 

The flrst assignment of error is that the court erred in overruling 
thèse pleas. 

The pleas in abatement were of a mère personal privilège, exempt- 
ing the défendants from suit in other than local actions, without 
the county of their résidence, and is a créature of tiie statute of 
the state. The case was a removable one, and it was, on the péti- 
tion of the défendants, removed to the fédéral court. The ffling 
of the pétition for removal was not such an appearance in the state 
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court as to waive the défendants' exception to the jurisdiction in 
that court in case tàeir attempt to remove had been unsuccessful; 
but the actual removal of the case to the fédéral court subjected 
the défendants to the jurisdiction of that court, and operated to 
give it jurisdiction, for the purpose of trial and final disposition of 
the case, and was a waiver or relinqulshment of the privilège 
claimed by the pleas in abatement. Bushnell v. Kennedy, 9 Wall. 
387; AMhauser v. Butler, 50 Ped. Kep. 705. There is a statute 
which provides that "there shaU be no reversai in the suprême 
court or in a circuit court upon a writ of error, for error in ruling 
on any plea in abatement, other than a plea to the jurisdiction of the 
court, or for any error in fact." Eev. St. § 1011. The jurisdiction 
of the court referred to in the exception in this statute seems to 
relate to jurisdiction as to subject-matter, and clearly shows that 
pleas in abatement are not to be f avored. 

The court did not err in overruling défendants' objection to 
Keith's évidence in référence to the transactions with Fennell. Eev. 
St. § 858; Goodwin v. Fox, 129 U. S. 602, 9 Sup. Ct. Eep. 867. But 
it was virtually conceded in the argument of counsel for the plain- 
tifPs in error that there was no error in the ruling of the court on 
this point. 

There are numerous assignments of error relating to the rulings 
of the court below touching the admission and rejection of évidence, 
and the giving and refusing of instructions to the jury. There 
was a good deal of évidence admitted against the objection of the 
défendants which, in our judgment, was wholly tmmaterial, and 
could not affect the real issues in the case one way or the other; 
The admission of such évidence was therefore harmless. There are, 
however, some exceptions to the ruling of the court on the admission 
and rejection of évidence which we will briefly notice. We think 
that the court erred in permitting Keith to teatify that he acted 
in good faith and honesty in making the purchases from Fennell, 
and that he had no purpose to aid Mm in defrauding his créditer s. 
The courts in many of the states hâve held that in cases in which 
knowledge, motive, or intent may be imputed to parties by circum- 
stantial évidence, they are permitted to testify directly as to the 
existence of such motive or intent, and the ruling of the court below 
was in harmony with thèse décisions. But we think the sounder 
principle and better rule is to exclude such évidence. The suprême 
court of Alabama has declared that the rule is well settled in that 
State that a "party certifying for himself should not be permitted 
to state the motive or intention with which he did an act; that such 
motive or intention is an inferential fact, to be drawn by the jury 
from proven attendant facts and circumstances." Burke v. State, 
71 Ala. 382; Whizenant v. State, 20 Ala. 383. In actions at law 
in the courts of the United States the rules of évidence and the law 
of évidence generally of the state within which such courts are held 
prevail. Eev. St. § 721; Connecticut Mut. Life Ins. Co. v. Union 
Trust Ck)., 112 U. S. 250, 5 Sup. Ct Eep. 119; Ex parte Fisk, 113 
U. S. 720, 5 Sup. Ct Eep. 724. 
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Tbsaietixe three excctptions to tte, exclusion of evideuce, wMch. are 
found ifli tke forty-first, fôrty-second, and forty-third; assignments 
of enror. The forty-flrst and forty-second assignments of errer are 
the Bustaining by tike court of objections to tbe foUowii^ questions 
asked a witness: ""V^'as it not generally understood tliere in the 
conununity in the faU and winter of 1884 that he [Fennell] was 
selling goods at cost, and less than cost?" And "from jour ex- 
périence as a merchant) would you or not say an ordinarily prudent 
business man would form a partnership with another to go into 
his business without inquiring as to his mercantile business, and 
examiping his books?" ; 

The flrst question w^s objectionable because it sought to prove 
by notoriety or réputation an objective fact, — a particular fact, — 
in which' the public had no interest, and which cannot be proved 
in that way, (1 Greenl. Ev. 138; Shutte v. Thompson, 15 Wall. 
163;) and the second question caJled for the mère opinion of the 
witness,— ran opinion involTÙig a conclusion which, if material, 
was an inference to be drawn by the jury from circumstances which 
may be proven. Such évidence was inadmissible. The f orty- 
third assignment of error is the exclusion of the évidence of the 
witness Shelton, which was "that he was engaged in the mercantile 
business r^t Larkinsyille, Jackson county, Ala., in 1884, and the 
early part qf 1885, and diirfng the time knew of C. M. Fennell en- 
gaging in the mercantile business at Scottsboro, in the same coun- 
ty; that in the latter part of 1884 he heard from numerous par- 
ties that Fennell was selling out at less than cost, and that it was 
generally believed in the community that Fennell was in embar- 
rassed circumstances, ajid would break or fail in his mercantile 
business." This testtmony, if it was to any material fact, was hear- 
say and rumor, and the belief testifléd to was not shown aiflrm- 
atively to hâve been the gênerai belief in Scottsboro, the commu- 
nity in which FenneU did business, where Keith resided, and where 
the sales by Fennell to Keith were made. It was properly ex- 
duded. 

The real issue in the case is whether Keith had notice, actual 
or constructive, that Fennell was insolvent or in embarrassed cir- 
cumstances at the time of the sales by Fennell to him, and that 
he (Fennell) matde the sales with intent to hinder, delay, or defraud 
his creditors. Keith paid FenneU in cash the fair, reasonable 
value of the goods. This fact being shown, it devolved on the 
plaintiffs in error, the défendants below, to show that Fennell by 
the transaction attempted to hinder, delay, or defraud his cred- 
itors, and that when Keith purchased from him he knew that such 
was his intention, or had information of suspicions circumstances, 
which oughtito hâve led him to make inquiry, and that if he made 
such inquiry, and foUowed it up, it would hâve led to knowledge 
of Fenneiï's fraudulent intent. Stix v. Keith, 85 Ala. 465, 5 South. 
Bep. 184; ëkipper v. Eeeves, 93 Ala. 332, 8 South. Rep. 804. 

There was much évidence tending to show that FenneU's in- 
tent in making the sales was fraudulent, and in this respect it may 
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te conceded tliat thé plaintiffs in error discharged the burden of 
prpof resting on them. But this fraudulent intent is immaterial 
unlesa they traced to Keith knowledge of it, or information of sas- 
picioua circumstances, "which ought to hâve led Mm to make in- 
quiry, and which, if followed up, would hâve led to knowledge of 
such fraudulent intent The burden of showing such knowledge 
or information of such suspicions circumstances was, as we hâve 
said, on the plaintiffs in error, and, in our opinion, they bave failed 
to ^scharge it We bave been unable to flnd in the évidence any 
fact or circumstance tracing to Keith knowledge of Fennell's in- 
solvency or fraudulent intent, or information of any suspicions 
fact or circumstance, which ought to hâve put him on inquiry, and 
which, if foUowed up, would bave led to such knowledge at or 
prior to the sales. 

The bill of exceptions sets out ail the évidence in the case and 
that which was excluded. If the whole évidence, with ail in- 
ferences that the jury could justiflably draw from it, was insufiS- 
cient to support a verdict for the défendants, now plaintiffs in 
error, the case will not be reversed, although there may hâve been 
errors committed by the court below in mlings on évidence, in 
charges given, and in the refusai to give certain charges requesjted 
by the défendants. Eandall v. Railroad Oo., 109 U. S, 478, 3 Sup. 
Ot Eep. 322; Kailroad Oo. v. Moore, 121 U, S. 570, 7 Sup. CJt Kep. 
1334. 

Our opinion is that the verdict was not only responsive to the 
évidence and the law applicable to the case, but that in view of 
ail the évidence, no other verdict could properly hâve been ren- 
dered by the jury. The judgment is aflûrmed. 



On Pétition for Eehearîng. 
(May 30, 1893.) 

TOTILMIN, District Judge. Eule 29 of this court pro'ddes that 
a pétition for rehearing must be supported by certiflcate of coun- 
sel. The pétition in this case is not supported by such certifl- 
cate, and for that reason should be denied. We, however, will 
not rest our déniai of the pétition solely on this ground, but wUl 
consider the pétition on its merits. The coimsel for plaintiffs in 
error claim that the court erred in holding that évidence that it 
was "generally understood in the community that Fennell was 
selling goods at cost" was inadmissible, and that the court was 
wrong in considering that the objective fact sought to be thus 
proved was that Fennell was seUing goods at cost. They claim 
that what they sought to prove by this évidence was notice to Keith 
of the fact that Fennell was thus selling goods by showing that it 
was a matter of notoriety in the community, and that this fact was 
a suspicious circumstance, which ought to bave put Keith on in- 
quiry. If Fennell's flnancial embarrassment or insolvency was 
proved by proper évidence, then proof of its notoriety in the com- 
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kmaiitf trould be admissible to bring home knowledge of the fact 
to Kéith, who résides there. 1 Brick. Dig. p. 847, §§ 616--617. But 
the notoriety of a sale ol* purchase in a community is notMng more 
than hearsay, and is inadmissible as eridence, and it is, in our opin- 
ion, inadmissible to raise a presumption of knowledge in the com- 
munity of sueh sale or purchase. Steele v. Worthington, 7 Port. 
(Ala.) 266; Yarborough V. Moss, 9 Ala. 382. If, then, the court 
misconcéiyed the purpose of the inquiry as to the notoriety of 
FennelFs selling goods at cost, as is claimed, we are still of the 
opinion that there was no error in thé riiling of the court in ref- 
eï'ence tô it. There was évidence, admitted without objection, that 
Fennell- sold an overcoat at a price below cost, and that he sold 
some other goods at very low prices, some of them, in the opinion 
of the witnesses, at cost; that no one else in the community had 
the réputation of selling as cheaply; and that it was generally un- 
derstood tiïàt he was selling cheaply. But the évidence further 
was that he was selling for cash and others on crédit, that he bought 
for cash géneràUy, and most other merchants there bought on 
cïedit; àhâffià't discounts are given from 1 to 10 per cent, on cash 
purchases; It' àlso appearfed thatwhile Fennell actuallysold somé 
goods of a particulâr dass somewhat chéaper than merchants there 
generally did, there were Some kinds of goods that could be bought 
chèaper elséwhere, and it appeared that some of the goods bought 
from Fennell by merchants, or by other persons for them, were sold 
by such merchants at thë'same prices. The fact that Fennell 
sold gcJodà cheaper than other merchants generally in the same 
place did, and that he sold some particulâr article, whether as a 
leader or otherwise, at cost or below cost, is not of itself such a 
suspicions circumstance as, if known to Keith, ought to hâve put 
him on inquiry, and which, if followed up, would necessarily or 
naturally hâve led to knoMedge of Fennell's fraudulent intent. 
Considering ail the facts and circumstances as shown by the évi- 
dence, we are satisfied with the conclusions heretofore reached by 
us in the case. 

There was évidence of Fennell's removing some goods from his 
store in Scott^oro to Woodville some time in the fall of 1884, 
and prior to Keith's purchase; but there was nô évidence, direct 
or circumstantial, of Keith's knowledge of thls. There was also 
évidence of FéfaneU's removing goods from a store in Woodville, 
20 miles from Scottsboro, about the time of the seizure by the mar- 
shal. ThiS was a very suspicions circumstance, but this oocurred, 
even if known to Keith, after the purchase by him. 

Eehearing denied. 

McMULLEN v. ^PORTHBRN PAC. R. CO. 

(Circuit Court, E. D. Wlsconsln. August 4, 1893.) 

1. Ebmovai. oïp Causés— Praoticb — Rkfusal of Pabty to Recognizb Juris- 

DICTION. :■:; i 

lu a cause removed to a fédéral circuit court from a state court whiol» 
had réfUèëd 1:6 bràer the removal, plaintiff, after refuslng to recognize thé 
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jurisdiction of the fédéral court, although he had due notice ot its order 
docketing the cause, wlll not be heard la the fédéral court In opposition to 
a motion to dlsmiss the cause becaiise it has been pending three stated 
tenus without prosecution. 
2. Samb— Waivkr by Depehdant. 

Where a state court persists 'm holding a cause for trial after It has been 
duly removed to a fédéral court, the défendant does not, by participating 
in such trial, waive his rights in the fédéral court. Insurance Oo. v. 
Dunn, 19 Wall. 214. 

At Law. Action by Mary McMullen, administratrix, againat the 
Northern Pacific Bailroad Company. Heard on defendant's motion 
to dismiss, Granted. 

Eyan & Merton, for plaintifl. 
Thomas H. Gill, for défendant 

SÉAMAN, District Judge. The défendant moves to dîsmîss, upon 
due .notice and afladavits, (1) under circuit court rule 40, because the 
cause has been pending three stated terms of the court without pros- 
écution; and (2) underrule 69, because plaintiff has not givensecurity 
for costs. The record shows that the action was commenced in the 
county court of Waukesha county, July 27, 1891, and that upon a 
pétition and bond for remoTal filed in that court, and transcript of 
the record flled in this court, before the first day of its succeeding 
term, an order of this court was made on October 5, 1891, (being the 
first day of said next term,) docketing said cause, upon full under- 
standing of the circumstances, and of the refusai of said county 
court to order removal. The plaintiff was duly notifled of such or- 
der of this court, but declined to recognize jurisdiction; has nei- 
ther appeared nor moved for remand, but now makes spécial ap- 
pearance, by counsel, to urge in opposition to this motion (1) that 
jurisdiction has never been obtained by this court; and (2) that 
the défendant has waived ail question by proceeding to trial and 
judgment in the court of original jurisdiction. 

Neither of thèse objections meets the motion to dismiss. The 
plaintiff has ignored ail the proceedings for removal of the cause, 
and rested upon the claim in her behalf that the pétition for re- 
moval was not filed in time to become effective. In such case, juris- 
diction would remain with the county court, and the plaintiff would 
be entitled to proceed to judgment, as it is now stated has been 
the course. On the other hand, if the pétition and bond were duly 
flled, they operated at once to divest that court of ail jurisdiction, 
whether an order for removal was made or refused. Kern v. 
Huidekoper, 103 U. S. 485; Insurance Co. v. Dunn, 19 Wall. 214. 
And in the latter case, if the county court insisted on holding the 
cause for trial, the participation therein of the défendant, under 
such requirement, would not waive or affect its rights in this 
court Id. 

With this position of the plaintiff, it is unnecessary — if not im- 

proper, in view of the order of October 5, 1891, docketing the cause 

— ^to inquire on this motion whether or not the filing of the pétition 

for removal was made effective by the amendment granted by the 

v.57F.no.l— 2 
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county c0urt, It ia sufflcient that the rules her0 iinto^êcl in betalf 
pf défendant tave been violated, and entitle it to dismissal, and that 
the excuses offered by the plaintiff, by way of objections, ail favor 
such disposition. 1 Desty, Fed. Proc. § 113. The plaintiff cannot 
claim to hold ho* cause for hearing in both courts, and, under the 
circumstances shown, must take dismissal hère, It is so ordered, 
at plaintifl's cost 

CITY OF OARLSB AD et al. v. W. T. THAOKBRAY & (X). 

(Circuit Court, N. D. lUinols, N. D. August 10, 1891.) 

Trade-Mabks and Trade-Nambs— Carlsbad Salts. 

ïhe City of Carlsbad, Bohemia, sole owner ol the celebrated minerai 
springs of tliat clty, haviiig for 50 years been engagea in the business of 
évapora tlng 'tiie waters, and selling the salts tlius obtained under the 
names "Carlsbad Salts" and "Carlsbad Sprudel Salts," is entitled to an 
Injuncticm to restrain other parties from uslng thèse words, even with 
the wOrd "Artifleial" added thereto, as names for artiflclal salts con- 
taining the same chemical éléments, although the artifleial salts may he 
superior to the natural prbduct 

In Equity. Bill by the city of Carlsbad and others against W. 
T. Thackeray & Co. to restrain respondent from infringing com- 
plainants' trade-marks. Decree for complainanta. 

A. M. Gerstlet and Jérôme Oarty, for complainants. 

John G. Elliott, for défendant 

BLODGETT, District Judge. By the bill in this case, complain- 
ants charge that the cily of Carlsbad, situated in Bohemia, in the 
empire of Anstria, is the sole owner of the celebrated minerai 
springs of said city, and has for many years been engaged ia the 
business of evaporating the waters of said springs, and thereby 
producing the essential salts contained in them, and from which 
said waters dérive their peculiar médical qualities and value, and 
lias put said salts upon the market under the names of "Carlsbad 
Sprudel," "Carlsbad Salts," and "Carlsbad Sprudel oalts," and that 
such salts hâve become widely known by such names, and are un- 
derstood to mean and indicate salts obtained from the natural wa- 
ters of the springs so owned by the city of Carlsbad. That défend- 
ant has engaged in the business of making artifleial salts, and put- 
ting them upon the market, and offering them for sale, by the names 
and désignations of "Carlsbad Sprudel" and "Carlsbad Sprudel (Ar- 
tifleial,)" which salts are not made from the natural waters of the 
Carlsbad Springs, but, by reason of the name "Carlsbad" being 
used, are calculated to deceive purchasers and thus injure the 
business of the complainant and also impose upon the public. 
An injunction is prayed, restraining défendant frcm making and 
seUing any artifiicial salts as "Carlb^ Salts" or as "Carlsbad Spru- 
del," and from using the word "Carlsbad" as the désignation of the 
defendant's salts. 

Défendant is a corporation dcing business in the city of Chicago, 
and on the hearing of the motion for the injunction admitted that 
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it is engaged in maMiig and selling axtiûcial salts wMch are la- 
beled and designated by the names of "Carlsbad Sprudel" and 
"Carlsbad Sprudel Salts," and that upon some of the labels tbe 
"Word "Artiûcial" is printed in brackets after the word "Carlsbad." 

Affidavits are also produced in behalf of défendant tending to 
show that the chemical constituents of the Carlsbad waters hâve 
long been publicly known, from reports of chemical analysis made 
by eminent chemists, whJch hâve been widely published by the 
complainants, and those interested in the sale of their salts; that 
the essential chemical éléments of the waters, as well as their ther- 
apeutic quality, is treated of in well-known médical works and méd- 
ical jonrnals; and that the word "Carlsbad," as applied to salts, 
bas corne to mean and imply a sait containing the chemical élé- 
ments of the Carlsbad waters, the same as the name "Epsom Salts," 
and "Glauber Salts" indicate, in the médical nomenclature, salts 
which contain certain chemical combinations. 

The proof shows that the salts made by complainants from thèse 
natural waters, and labeled "Carlsbad Sprudel," etc., hâve been 
on the market for over 50 years, and there can be no doubt, from 
the proof, that their wide réputation arises from the fact that they 
are known to be the product of the natural waters of the Carlsbad 
springs, whose healing qualities are a matter of gênerai notoriety. 
There eau be no doubt that the city of Carlsbad, being the manu- 
facturer of thèse salts, had the right to indicate their origin by its 
own name, to the same extent that a natural person would hâve 
such right; and it is equally clear to mymind that no other manu- 
facturer of salts, even of the same chemical éléments, bas the right 
to put them on the market in the complainants' name. The com- 
plainants' salts are not only made in Carlsbad, but are made by 
Carlsbad, and no one else bas the right to use the name of Carls- 
bad as a désignation of salts obtained from the Carlsbad waters. 

The mère fact that skiUed chemists can combine the constituents 
of those salts so as to make a more or less perfect imitation of 
them does not justify défendant in trading upon the réputation 
which bas been established for complainants' goods. I hâve no 
doubt that the eminent chemist, Dr. Haines, whose afQdavit is filed 
hère by défendant, would, on the mention of the words "Carlsbad 
Sprudel," know just what kind of salts were meant, and the con- 
stituent éléments of them; but that fact does not make complain- 
ants' name public property, and allow every one to affix it as a dés- 
ignation or liabel to salts of his own make, although his manufac- 
ture may contain, so far as chemistry can détermine, the same 
chemical constituents as complainants' salts. The terms "Carlsbad 
Sprudel Salts" mean more than a mère combination in certain pro- 
portions of certain chemical éléments. They mean an article pro- 
duced by the complainant from the Carlsbad waters^ 

Nor does the addition of the word "Artiflcial" by the défendant 
to its label enable the défendant to escape from the charge of 
wrongfully availing itself of complainants' name and réputation. 
The word is so placed as not speciaUy to attract attention. In 
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fsîctj]^ àVerage purchàser would only asK for Oarlsbad Spnidel, 
Ma 1)0 Ijjaiiaèd tàe package done np in Wra;pping paper; tiras giving 
ad'ojftoHsiûity for examination until Une purchaSer tmdoes it for 
use, wnèii it would likely be too late to correct the mistake. 

Nor does the claim that thèse artiflcial salts made by défendant 
are in fact better than those made by complainaat, owing to the 
fact that the natural spring waters vary from time to time in the 
proportièns of minerai constituents, avail as a défense, as com- 
plainant has the right to the beneflt of the good will and trade it 
has established for its own product, and if défendant can produce a 
better article it should do so on the crédit of its own name, and not 
on the good hame of the complainant. An injunction wUl be or- 
dered as prayed. 

FIRST NAT. BANK Or SHBFFIELD et aL T. TOMPKINS. 

(Circuit Court of Appeals, Fifth Circuit May 22, 1893.) 

No. 1(». 

L Vbndoe's Lien — Notice — Insocbnt Puechabbb — Noticb to a Bakk — 
Enowledob of Pbesidbnt. 

Where a bank acqulrea title to real estate by conveyauce from Its pre^- 
dent, wlio held the land under a deed reclting full payment of tlie pur- 
chase money, and It has no actual knowledge that the purchase money 
wàs not in fact paid, it is an innocent purchàser without notice, and is not 
chargeable wlth constnictlve notice because of the knowledge of Its prés- 
ident. 

8. Same— Notice— What Constitutbs. 

A conversation by a grantor with a dlrector of a bank, In whlch the 
former statee that he Is willlng to convey a half Interest In certain land 
to the président of the bank, with the understandhig that such président 
was to deed the whole interest to the bank, and that the président or 
the bank was to pay him by giving him crédit upon notes then running 
agalnst him in the bank, dœs not amount to notice to the dlrector that 
the grantor Intends to retaIn a vendor's lien, but rather Imports a notice 
that no such lien is to be retalned. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

In Equity. Bill by Henry B. Tompkins agalnst the First Nation- 
al Bank of Sheffleld, Ala., and Charles D. Woodson to enforce and 
foreclose a vendor's lien. Défendant Woodson having died pend- 
ing the suit, Richard W. Austin, administrator, was substituted 
in hls stead. Decree for complainant. Défendants appeal. Ee- 
versed. 

David D. Shelby, for appellants. 

E. G. BrickiU, (BrickiU, Semple & Gunter, on the brief,) for ap- 
pellee. 

Before PABDEE and McOORMICK, Circuit Judgea, and TOUIi- 
MIN, District Judge. 

PAEDEE, Circuit Judge. On the 15th December, 1889, the 
appellee filed a bill in the circuit court against the appellants to 
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enforce and foreclose a vendor's lien on one undivided half interest 
in and to lots numbered 13 and 14, block No. 62, on Montgomery 
avenue, in tlie city of Siieffield, county of Colbert, in the state of 
Alabama; and therein alleged that, being tàe owner in fuU fee 
simple of said one undivided balf interest, he did, on the Sth April, 
1887, or some date subséquent thereto, exécute a deed to said one 
undivided half interest to Charles D. Woodson, then président of 
the First National Bank of Shefileld, with the understanding and 
agreement that said two lots were to be deeded by said Woodson to 
said bank; that the price to be paid therefor was, as expressed in 
said deed, $4,000; that no part of said purchase price of said in- 
terest was ever paid by said Woodson or by said bank; that the 
said Woodson, as président of said bank, acting for and by author- 
ity of the board of directors of said bank, had fuU knowledge, as 
did said bank itself, that the purchase wa« made by Woodson for 
the bank; that the purchase money has never been paid, in whole 
or in part; that no note was taken for said purchase price of $4,000, 
because it was understood and agreed that it was a cash transaction, 
and that the purchase price would shortly be paid, with interest at 
8 per cent, per annum; that the deed dated the 5th April, 1887, 
was not actually acknowledged and delivered untU the 23d of 
October, 1888. It was further alleged in said bill that on the 6th 
day of April, 1888, said Woodson, who held title to the other one 
undivided half interest in said two lots, deeded the whole interest 
in said lots to the bank, and that at the time said bank accepted 
the deed said Woodson, the président of the bank, as well as the 
bank itself through its proper oAScers and board of directors, had 
actual knowledge or were put upon légal notice that the said un- 
divided one-half interest had not been paid for in whole or in part; 
and, further, that he, Tompkins, is not now indebted to said Wood- 
son or to said bank in any sum whatever. The prayer oî the bUl 
was for a decree subjecting the undivided half interest in said two 
lots to the payment of the vendor's lien. Discovery under oatii 
from the défendants was expressly waived. 

To the bill, Charles D. Woodson answered, admitting the con- 
veyance and the price, but denying that no part of the price was 
paid to complainant by défendant. On the contrary, he says: 

"The full amount of said purchase price, to wit, four thousand dollars, 
($4,000.00,) was by this défendant paid to and received by complainant be- 
fore said deed was made, or was by défendant paid out on complainant's ac- 
count at his Instance, or upon his request before that time; and when said 
deed was made défendant was not indebted to the complainant in the sum of 
four thousand dollars on account of the purchase of said interest In said two 
lots, or in any sum at ail." 

Défendant Woodson further odmitted that he was the président 
of said bank, and so remained until the 30th day of November, 
1889, when it went into the hands of a receiver, to be wound 
up as provided by the laws of the United States. The said answer 
dénies that in making the purchase Woodson acted for, or by au- 
thority of, the bank, or for its board of directors, or that the bank 
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had fuïl imowleâgë or any knowlédge 6£ defendant's action in the 
premisesj land ke says that tte purchase was entirely an individ- 
ual matter between complainant and the défendant, with. w'Mch, 
the bank or ita board of dipectors had nothing whatever to do. But 
when he oonveyed said lots to the bank he stated to its board of 
directors that said purchase money had been fuUy paid, and that 
he conveyed to them the unincumbered fee-simple tifle to said lots, 
and ^d bank had no knowlédge or notice of any claim thereon of 
complainant, and, in fe.ct, complainant hàd no claim on said lots 
at that time, nor since; and he avers that the complainant now 
owes the bank more than |7,000, money borrowed by him from 
said bank since the said deed was made, for which he executed his 
notes, vv^hich notes are unpaid, and which are now held by the said 
bank or its receiver. 

The bank answered, admitting that the complainant owned at 
one time a ône-half interest in thepropertydescribedinthebill; the 
conveyance to Charles D. Woodson; that Woodson was the président 
of the bank, and had conveyed the whole property to the bank, but 
aUeged full payment of the purchase money to complainant before 
the deed was put to record; that the deed from complainant to 
Woodson was the only évidence and information which was pre- 
«ented to the bank of the ownership of «the undivided half interest 
sued for, and the board of directors relied upon tiie récitals of the 
deed from complainant t» said défendant as being true, and that at 
the time of i3ie purchase from Woodson of the lots, which were for 
the purpose of erecting a bank building, the bank did not hâve any 
notice or information of any character whatever of any unpaid bal- 
ance of purchase money upon the property in question; that Wood- 
son assured the directors at the time the bank purchased the prop- 
erty that the récitals of the deed made by the complainant to him were 
true, that the entire purchase money was settled and paid. Further 
answering, the bank says that at the time the said Woodson made 
and executed his deed to the bank the bank paid said Woodson 
|5,000, as is stated in said deed, and had no knowlédge or informa- 
tion or notice of any outstanding title, equity, or adverse interest of 
any kind or description; and there was no fact within the knowl- 
édge of the bank which could or did put the bank on inquiry as 
to the title to said property, and the bank relied on, and was entitled 
to rely on, the bona fides of the record of the deed from the com- 
plainant to said Woodson and from said Woodson to the bank. 

On final hearing in the circuit court, a decree was rendered in 
favor of the complainant, recognizing his lien on the lots in question 
to secure the payment of $4,000, witii interest thereon, aggregating 
$5,813.33, and ordering the bank to pay said sum, with interest and 
costs, within a short day, and, in defatdt thereof, that the undivided 
half interest in the property be sold by a spécial master to pay the 
same. From this decree the First National Bank of Shefileld and 
E. W. Austin, administratOr of the estate of Charles D. Woodson, 
deceased, appealed to this court, assigning errors as follows: (1) 
In decreeing complainant was entitled to the relief prayed for in the 
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bill; (2) in decreeing that ihe défendant liad a vendor's lien on 
the real estate described in the bUl and in tlie decree; (3) in de- 
creeing that the défendant Woodson was indebted to the complain- 
ant in the sum of $5,813.33 and interest thereon; (4) in failing to 
render decree dismissing the bill; (5) in not holding and decreeing 
that the purchase money sued for had been paid; (6) in not holding 
that the défendant bank was an innocent purchaser of said real 
estate described in the bill for Talue and withont notice of complain- 
ant's claim. 

The Tiew we take of the facts in the case as shown by the eTÎ- 
dence renders it unnecessary to consider any of the errors assigned 
except the last. It is undisputed that on the 23d October, 1888, 
Tompkins, by warranly deed, conveyed to Charles D. Woodson his 
undivided half interest in and to the lots in question, and therein 
recited that it was "for and in considération of the sum of four 
thonsand (4,000) dollars cash, in hand paid by C. D. Woodson, of 
Oolbert county, Alabama, the receipt whereof is hereby acknowl- 
edged, hâve this day bargained, sold," etc.; that by warranty deed 
acknowledged and delivered on the 13th day of December, 1888, 
C. D. Woodson, for and in considération of f 5,000, paid by the First 
National Bank of SheflQeld, conveyed the whole of the two lots in 
question to the First National Bank of Sheffleld, and that the con- 
sidération named in the last-mentioned deed was paid in cash. The 
case shows that the bank had no notice of the transaction between 
Tompkins and Woodson save what was contained in the deed from 
Tompkins to Woodson, unless the bank was chargeable with notice 
by reason of the f act that Woodson was président of the banlc. 

It is true that the complainant testifles that a few days prior to 
the delivery of his deed to Woodson he had a conversation with 
James E. Crow, at that time a director in said bank, in which he 
told said Orow that he was willing to make a deed to Woodson, with 
the understanding that Woodson had already deeded, or was to 
deed, the whole interest in the lots to the bank; that he was to 
make a deed for the considération of $4,000; and that Woodson was 
to pay him, or the bank was to do so, by giving him crédit for that 
amount upon the notes then running in his name in said bank. If 
this évidence of the complainant is given fuU force, it cannot be 
taken as giving any notice to Director Crow, much less to the bank, 
with regard to any intention of the complainant to retain a vendor's 
lien on the property thereafter to be conveyed. It rather imports 
a notice that no vendor's lien was to be retained. In Bayley v. 
Grreenleaf, 7 Wheat 51, Chief Justice Marshall said: 

"To the world the vendeo gppears to hold the estate dlvested of any trust 
"whatever, and crédit is given to him in the confidence that the property 
is his own In eqiiity as well as in law. A vendor relying upon his lien ought to 
reduce it to a mortgage, so as to give notice of it to tlve world. U he does 
not, he is in some degree accessory to the fraud committed on the public by 
an act whlch exhlbits tho vendee as a complète owner of an estate on 
which he claims a secret lien. It would seem inconsistent with the principles 
of equlty and with the gênerai spirit of our laws that such a lien should be 
set up In a court of chancery to the exclusion of bona flde credltors." 
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And In that caae the conrt held that a vendor could not enforce 
his lien for unpaid purchase money against trustées for the creditors 
of the vendee to whom the land has been conveyed without notice of 
the lien. The suprême court of Alabama has decided in many cases 
that the vendor's lien will not prevaU against bona flde purchasers 
paying the purchase money without notice. Burch t. Carter, 44 
Ala. 115; Scott v. Griggs, 49 Ala. 185; Hudgens v. Cameron, 50 Ala, 
379; Lambert v. Newman, 56 Ala. 623; Thurman v. Stoddard, 63 
Ala. 336; Ware v. Ourry, 67 Ala. 274. In the case of Whelan v. 
McCreary, 64 Ala. 319, Mr. Ohief Justice Brickell, speaking for the 
court, déclares the law of Alabama as f oUows : 

"Whoever glves value, or enters into transactions by which his portion is 
materially changea, and from whlch change loss must ensue, on the faith 
tlîut the vendor of real estate, or person with whom he deals, has, as the 
title papers exhibit, a clear, légal title, will be protected against outstandlng 
and latent équlties, of which he has no notice. A mortgagee taking a se- 
curlty for a contemporaneous loan or advance falls within the rule, and is en- 
titled to protection. Boyd t. Beck, 29 Ala. 713; Wells v. Morrow, 38 Ala. 
125. The only notice, actual or constructive, of Mrs. Whelan's equity, which 
is attributed to the Insurance company, is Imputed, because notice, it is in- 
sisted, is traced to Williams, one of the directors, active and instrumental 
in making the loan to Cimningham and McCreary, and taking the mortgage. 
Whatever facts may hâve been. known to Williams which ought to hâve eï- 
clted inquiry on his part came tp his knowledge while he was acting as the 
agent of Ounningham, in a transaction in which the Insurance company had 
no interest The rule is settled In thls state that a corporation will not be 
affected by notice which one of its directors or other offlcer may hâve re- 
ceived when not acting for the corporation, but in the transaction of hia 
own private affaira, and under such clrcnmstances that Its communication to 
other offlcers of the company is not to be expected. Terrell v. Bank, 12 Ala. 
502. If the facts were stronger for the Imputation of notice to Williams than 
are foimd in the record, notice cotild not be Imputed to the Insurance com- 
pany." 

• The case of Bames t. Gaslight Co., 27 N. J. Eq. 83-37, involved a 
question with regard to notice very similar to the case in hand, 
and the chancellor held as foUows : 

"That the défendants are bona fide purchasers for valuable considération 
is not denied. Tlieir title is not impugned, except on the ground of notice, 
and the clalm to relief is based on the allégation that at the time when the 
conveyance was made by Mr. Potts to them he was their président, and this 
fact is relied upon as of itself sufflclent to establlsh notice to them ol ail the 
facts which the biU charges were within his knowledge. The gênerai propo- 
sition is midoubtedly true that notice of facts to an agent is constructive no- 
tice thereof to the principal htmself, whère it arises from, or is at the time 
connected with, the subject-matter of his agency. The rule is based on the 
presumption that the agent has communlcated such facts to the principal. 
Story, Ag. § 140. On prlndples of public policy the knowledge of Uie agent 
is imputed to the principal. But the rule does not apply to a transaction 
such as that imder considération; for, in such a transaction, the offlcer, in 
making the sale and conveyance, stands as a stranger to the company. Strat- 
ton v. Allen, 16 N. J. Eq. 229. His interest is opposed to theirs, and the 
presumption is, not that he will communicate his knowledge of any secret 
inflrmity of the title to the corporation, but that he wlU conceal it. Where 
an oflacer of a corporation is thus deallng with them in his own interest, op- 
posed to theirs, he must be held not to represent them in the transaction, 
so as to charge them with the knowledge he may possess, but which he has 
not communlcated to them, and which they do not otherwise possess, of facts 
derogatory to the: title he conveys." 
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— Oiting, in support of the same, Bank v. Cumiinghain, 24 Pick, 270; 
Kennedy v. Green, 3 Mylne & K. 699; In re European Bank, L. R 
5 Ch. App. 358; In re Marseilles Extension Eailway Ce, L. R. 7 Ch. 
App. 161; Ang. & A. Corp. 8; Winchester v. Eiailroad Ce., 4 Md. 231, 
To the same effect, see 1 Mor. Priv. Corp. (2d Ed.) § 540; 1 Morse, 
Banks & Banking, § 104. As, when the bank bought the property, 
the record showed a perfect title in Woodson, with the purchase 
priée fully paid, and as the bank had no actual notice of outstanding 
secret equities, and was not charged with constructive notice of any 
such equities because of any knowledge of Woodson, its président, 
of whom it acquired the property, it follows that the bank was an 
innocent purchaser without notice, and, as such, acquired the prop- 
erty divested of any vendor's lien which may hâve existed in favor 
of Tompkins as against Woodson. For this reason the decree of 
the circuit court should be reversed, and the ease remanded, with 
instructions to dismiss the bill, with costs, and it is so ordered. 



ALABAMA IRON & Bï. CO. et aL v. ANNISTON LOAN & TRUST 00. 

(Circuit Court of Appeals, Flfth Circuit June 20, 1893.) 

No. JL26. 

t. Rkcbivbbb— Salb dp Cbrtificates— Ratification— Estoppel. 

The président ol a bank in which a recelver kept hls deposits, havlng 
been authorized by the recelver to sell certain recelver's certifleates, made 
the sale after Us authority had been revoked, and caused the amount 
reallzed to be credlted to the recelver on the books of the bank, and on 
the recelver's pass bock. The recelver dld not repudlate the sale, but, 
on the contrary, drew checks against the deposits, and reported the 
transactions to the court, which, In the foreclosure decree, recognized the 
validity of the certifleates, and directed that the sale should be made 
subject thereto. Hdd, that the recelver was estopped to question the 
validity of the certifleates, as against an Innocent purchaser. 

8. Same. 

The fact that the recelver, on afterwards learning that the bank was 
insolvent, demanded and recelved from the bank and from the président, 
personally, certain collatéral securities, to protect hls deposits, was not 
a répudiation of the sale, but rather a fresh ratiflcatlon, and acceptance 
of the deposits as the proceeds of the sale. 

8. Bamb— Becbipt of Pkocbeds— Deposits in Bank. 

The- deposits representlng the proceeds havlng been placed in the bank, 
by the président, in the form of checks, drafts, etc., on other banks, 
which were in fact duly honored by them, the deposits must be held to 
hâve corne into the recelver's hands, wlthin the rule which makes the 
receipt of the proceeds by the recelver a condition précèdent to the 
validity of the certifleates, although the bank was never In a condition 
to pay over any considérable proportion of the deposits to the recelver. 

4. Same— Estoppel of Court. 

Under the circumstances, the court, havlng recognized the validity of 
the certifleates, and caused the foreclosure sale to be made subject to 
the lien thereof , was bound to recognlze the estoppel of the recelver, as Its 
agent, and to protect the innocent purchaser of the cerUficates by en- 
forclng the same against the purchaser of the property. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 
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In E4iii#. Pétition of intervention filed by the Auffliston Loan 
& Trust Goinpany in the foreclosure suit brought by the Gentïal 
Trust Company of New York against the Sheffield & Birming- 
ham C3oàl,'lïon & RàUway Company, The intervener sought to 
enforc© thë lien of certain réceive^s certificates, as against the pur- 
ohasers at thé foreclosure sale. '&i the court below there was a 
decree în faYoï» of the intervener, and an appeal was taken by the 
Alabama Iron & Railway Company, the Townley Coal & Coke Com- 
pany, Napoléon Hill, trustée, and James C. Neely, trustée. De- 
cree afarmed., 

Statement byLGGKEj District Judge: 

On the 15th da^'of Atlgust, 1890, tte Annlston Loan & Trust Company 
filed Its Intervieniag pétition, dàlmlng payment for flvô separate reeeiv- 
er'8 certificates,. numbered 8, 9, 10, 11^ and 12, Issued on lOth. day of Ooto- 
ber, 1889, by Ja^ob Cî. Chamberlain, late recelver of the Sheffield & 
Birmingham Cpàl, ;tr,on «Sç Eaillway Company. The intervention set forth 
that the recélVër piàcéd''sâid certlflbartes In thé hands of Charles D. 
Woodson for sale; that the said Woodson, on the lOth October, 1889, sold 
the same to one Duncan T. Parker, now deceased, for $5,000 for eacb 
certtflcate; that,, the said Parker pald Woodson sald prlce for the certlîi- 
câtes, the same"' ha^iiigbééri pîaced te Woodson's hands by the recelver 
to be negotiated and aold by Woodson, iwlth only power and authority to 
act for and represent said recelver in the matter of the sale of said certificates; 
that on the 2d NoTember, 1889, Duncaii T. Parker sold and delivered the 
certlflcates, for the sum of ^5,000 each, to the petitioner, the Anniston Loan 
& Trust Oomnany. 

Said petiaon fûrther set« forth that it was the duty of Ohafliberlain to 
pay the semiannunl interest on sald certificates, being $750, due on lOth 
April, 1890, at the National Park Bank of New York, and that sald 
interest was not pald. It Is further stàted in said pétition that said re- 
celver duly reported the sale of sald certlflcates as made by said Charles 
I>. Woodson, such report belng made to thé circuit court of the United 
States, and that sald procaeds had been placed by Woodson, to the crédit 
of said recelver, In the First National Bank of Shelfleld, less 6 per cent, 
commission for selllng the same; that on the 3d day of December, 1889, 
a decree was rendered by sald circuit court of the United States, fore- 
closlng the mortgages, and orderlng a sale of the property In said original 
suit, and that the purchasers be required to pay the receiver's certlflcates, 
numbered as aforesaid, owned and held by petitioner; that on the 4th Jan- 
uary, 1890, the, sald circuit court made an order modtfylng the former 
decree, of 3d lîecember, 1889, authorizlng such purchasers of sald prop- 
erties ait the foreclosure sale to contest the vaUdity of said certlflcates 
so s(dd by Woodson, and the sald modifled decree was made after Parker 
had pùrchased sald certiflcTteé from the duly-authorized agent of said 
recelver, In good falth, for a valuable considération, and had sold them to pe- 
titioner; that on the 2lst April, 1890, sald property was sold under sald de- 
cree, and part of tlie saine, purcîiased by Napoléon HiU, trustée, and part by 
James C. Neely, trustée. Petitioner then prays for relief,— that the amount 
of sald certlflcates be pald to It by the purchaser of said property. 

To this a demurrer was Interposed, and on the 12th November, 1890, 
petitioner amended its intervention, setting forth more speolfieally the 
authority given to sald Jacob G. Chamberlain, recelver, to issue sald 
receiver's certiâcàtes, and stating that the action of Woodson was as the 
authorlzed ageût oï the recelver, in seUing said flve certlflcates. and 
reltërating, in a great measùre, what had already been sèt fortb in the 
original pétition. Oh the 2d December, 1890, respondents renewed their 
demurrer to the pétition and amended pétition, whlch was overruled. 

On the 31st .Tanuary; 1891, respondents flled their answers to the inter- 
vention of the Annlston Loan & Trust Company Substantially as followa: 
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They deny that sald Chamberlain, receiver, ever engagea Woodson, tho 
président of the First National Bank of Sheffleld, Ala., to aet as his agent 
in th© negotiation and sale of said recelver's cértiflcatea, and allège 
that Woodson disposed of the same isîthout warrant or authority from 
Chamberlain, receiver, and contrary to the direct Instntctions and request 
of said receiver; that sald certificates were not disposed of by Woodson, 
as alleged In the Intervention, on the lOth October, 1889, to one Duncan 
T. Parker, or any ohe else, nor were they disposed of for the sum of 
$5,0(X> each. And respondents aver that saîd flve certificates were n'>t 
disposed of by Woodson nntil after the 13th October, 1889, and that they 
were then sold, or otherwlse disposed of, by Woodson, without authority, 
and agalnst the express instmctiong of the receiver, to some person or 
persons xmknown to respondents, and for a priée not greater than 75 
cents on the dollar, and also call for strict proof that aaiA Dimcan T. 
Parker, or any one in his behalf, ever paid to Charles D. Woodson $5,000 
for each of said certificates. And respondents aver that, if the said Parker 
ever bought the certificates at ail from said Woodson, they were bought for 
a less sum than they were directed by the court to be sold for, and that 
the purchase of the same waa against the order of the court, and agalnst 
the Instructions of the receiver. They further allège that the price paid 
for said certificates by said Parker, whatever the price may hâve been, 
was never tumed over or transferred by Parker, or any one for him, to 
said Woodson ncr to said Chamberl.iin, as receiver. They aver that they 
were not informed as to what said Parlier may hâve done wlth said certifi- 
cates, but deny that Parker sold and transferred said certificates to the 
Intervener for $5,000 each. They also deny that it was the duty of 
Chamberlain to pay the interest upon sald certificates, or that said Cham- 
berlain reported the sale of said certificates, Nos. 1, 2, and 3, and also 
Nos. 8, 9, 10, 11, and 12, for him, by said Woodson, or that the proceeds 
were placed to his crédit in the First National Bank of Sheflield. Re- 
spondents admit, however, that said Chamberlain dld report to the court 
that the proceeds cf the five cei-tificates in litigation had been placed by 
Woodson to the recelver's crédit in the First N.alional Bank of Sheffleld, less 
commission for sclling same: but respondents aver and show to the court 
that such statemeut, madc by said receiver, was made through misinfor- 
matlon, and brought about by misrepresentatlon and misconduct of said 
Woodson; and that said receiver proceeded to correct sald statement fn 
said report so soon as be became aware of the error into whlch he had 
been led. 

Respondents admit that a decree had been taken on the 3d December, 

1889, as alleged in tlie intervention, and that it was ordered in saîd decree 
that the purchaser of tho property should pay for said certificates, iu 
addition to the amount bid at the sale of th-i property. And they further 
admit the court did on the 4th day of .lanuary, 1890, make another decree, 
modifying and clinngîng the one of December 3, 1889, so as to authorize 
the purchaser of the property to test the validity of the sald five certifi- 
catew, but deny that Woodfson was the agent for the receiver, or that his 
sale of ths said certificates was binJing npon the purchaser of the prop- 
erty. They also admit the pale of the mortgagi.>d property on the 21st April, 

1890, under the decree, as modified, anthorizing the purchaser of the prop- 
erty to contest the validity of the five certificates. 

In answer to the amended pétition, substantially the same admissions and 
déniais were made as in the answers to the original pétition of Intervener. 

On the 6th March, 1891, an order was entered, by consent, referring the 
cause to a spécial master, who on the 3d of August, 1892, filed an extended 
report upon matters of fact, in substaiice finding as foUows: 

That Chamberlain, the receiver, by an order of the court, duly and reg- 
ularly made, issued recelver's certificates for an amoimt, In the aggregate, 
of $150.000. Of thèse certificates, five, for $5,000 each,— Nos. 8, 9, 10, 11, and 
12, inclusive, — the receiver placed in the hands of C. D. Woodson, who was 
at the time président of the First National Bank of Sheffleld, to sell. That 
thèse five certificates are the subject of controver^ in this suit, and the re- 
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•ehrer yma anthorized and empowered to sdl them at not less tban par, les» 
a reasonable amount to De paid for the negotiatlon of the' same, and the pro- 
ceeds to be applied to the purposes named In the decree. On October 13, 1889, 
Chamberlain, the recelver, sent a telegram from Atlanta, Otsu, to Woodson, 
at Fifth Avenue Htftel, New York, In the lollowtog language: "Bo not place 
recelver's certiâcates, under any clrcumstances, as I hâve given option for 
thetr sale. Also, return acceptance of ten thousand dollars to me, at Sheffleld, 
at once. Answer hère. J. G. Chamberlain." On the same day, Woodson 
replled to thls telegram as foUowe: "Telegram recelved. Will return you the 
papers as requested. 0. D. Woodson." In violation of the instructions con- 
talned In thls telegram to hlm, Woodson, on October 14, 1889, sold In New 
York thèse flv© certlflcates to H. E. Garth, for D. T. Parker,— sald Garth, in 
his testlmony, says,— "elther for $17,000, or seventy cents on the dollar." And 
D. T. Parker, on the 21st and 22d of October, 1889, sold them to O. H. Parker, 
président of the Annlston Loan & Trust Company, for sald company, for 
$22,500, being ninety cents on the dollar. That D. T. Parker purchased from 
Woodson, and .pald hlm for, the certlftcates, af ter the receipt by Woodson of 
the telegram from the recelver to Woodson, dlrecting hlm not to dispose of 
the certificates, and, la effect, countermandlng any authority which might 
prevlously hâve been given to him to sell the certlflcates, but that Parker 
purchased and pald for the certlflcates la perfect good faith, relylng upon 
Woodson's réputation for problty and honor. D. T. Parker, It appears, I» 
dead, and also Woodson. The testlmony of Garth as to the sale by Woodson 
to Parker Is: "I hâve been engaged In the banktog business for'many years, 
and am now président of the Mechanlcs' National Bank of thls clty. I knew 
C. D. Woodson and D. T. Parker. I purchased of Mr. Woodson three cer- 
tlflcates of the Sheffleld & Birmingham Coal, Iron & Railway Company, of 
$5,000 each,— Nos. 1, 2, and 3,— and shortly afterwards bought for Mr. D. T. 
Parker flve certlflcates, of $5,000 each, from Mr. Woodson. As well as I 
can remember, they were numbers 8, 9, 10, 11, and 12. Mr. Woodson called 
at my office wlth Nos. 1, 2, and 3, and I bought them, pajrtng hlm 80 cents 
on the dollar for them; and in about two or three weeks afterwards he called 
to see me agaln, and I bought the flve for Mr. D. T. Parker, at his (Parker's) re- 
quest I believe their numbers were 8, 9, 10, 11, and 12. I paid Mr. Woodson 
elther 70 cents on the dollar, or $17,000, for the flve certlflcates of $5,000 
each. Mr. Woodson told me that the recelver of the Sheffleld & Birmingham 
Coal, Iron & Eailway Company owed his bank, and gave the certlflcates to 
hlm to sell. t do not know what capadty he was acting In, further than that 
I knew he was président of the First National Bank of Sheffleld, and that he 
had stated that the recelver was Indebted to his bank. I sold the certiflcates 
Nos. 1, 2, and 3, that I bought. Those bought for Mr. Parker were handed 
to hlm. So far as I know, the legallty of the purchase of certlflcates Nos. 1, 
2, and 3 bas neyer been doubted or questloned. I hâve already stated the 
prlce, and about the time when the certlftoates were purchased. As nearly 
as I can remember, the flrst were bought the last of September, and the 
others the middle of October, 1889. So far as I know, the Interest on Nos. 
1, 2, and S bas been pald regularly. I never heard to the contrary. I can- 
not say how long I knew Mr. Woodson before the purchase of the certlflcates; 
probably a year. He waa engaged In the banklng business. I heard that he 
had been in the banldng business a number of years in Atlanta, Qa., and 
Sheffleld, Ala, I cannot say what his standing was in banklng and flnanclal 
drcles in the clty of New York. He inforraed me that his bank was l^ard 
up, but was perfectly good. So far as I know, everybody regarded hlm as 
thoroughly honest and reUable." The évidence shows that the certlflcates were 
regularly sold to the Annlston Loan & Trust Company at 90 cents, and that they 
still own them. The flrst notice they had of any question as to them was when 
they were presented at the bank where interest was payable. It Is thus showa 
that the Intervener Is a bona flde holder for value, and that the flrst purchase 
was, In like good falth, for value. 

Upon the question as to whether the recelver ratlfled the sale by recelvlng 
the purchase prlce, the Interyener offered the testimony of the Trttnesses T. 
L. Benbam, J. B. Jones, and B. W. Austin, and the documentaiy évidence o± 
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a mortgage from Charles D. Woodson to Jacob G. Chamberlain, receiver, 
executed October 28, 1889, on real estate In Birmingham, to seoure Indebted- 
ness o( $33,335, due by two notes,— one for $23,500, proceeds ol receiver's 
certiflcates, and $9,885, proceeds of two acceptances,— bath thèse notes 
signed, "First National Bank of Sheffleld," and "C. D. Woodson;" mortgage 
from Charles D. Woodson to Jacob G. Chamberlain, receiver, executed Novem- 
ber 9, 1889, on real estate In Sheffleld and Colbert county, to secure same 
indebtedness; assignment by said bank to Chamberlain, as receiver, as further 
security for said Indebtedness, of seven notes, aggregating $10,000, given by 
Henry B. Tompluns and J. M. White to said bank. The testimony of Ben- 
ham, oasliier, and Jones, bookkeeper, of the First National Bank of Sheffleld, 
showed that Woodson made a deposit of money tn the bank to the crédit of 
Chamberlain, as receiver, of $17,000, on October 22, 1889; another, of $6,500, 
November 5, 1889,— and that Woodson said at the time that thèse deposits 
were the proceeds of the receiver's certiflcates. That the bank book shows 
thèse entries to the crédit of Chamberlain, receiver. That Chamberlain, as 
receiver, had an accoimt on the books of the bank, and had a pass book, and 
that thèse two items,— oné for $17,000, and the other for $6,500,— were credited 
on his pass book. That Chamberlain, as receiver, had to his crédit on the 
books of the bank, November 5, 1889, $25,278.83. That this Included the item 
of $17,000, but not the item of $6,500. That this last item was placed on the 
pass book by the Instance of Woodson, and that Woodson did not exactly ex- 
plaln the débit entry to It. That there were other deposits that Chamberlain, 
receiver, had made. In addition to thèse, between the lOth of October and the 
5th of November. That he deposited $4,060.28, October 28th, and, same date, 
$844.45. Thàt thèse were ail the deposits between those dates, and no deposit 
afterwards. That, after the 9th of November, checks by Chamberlain, re- 
ceiver, on the following dates, and for the followlng amounts, were honored, 
viz.: November 13th, $150.08; November 14th, $235.26; November lôth, $38.43; 
November 22d, $123.37; November 25th, $20.40; and November 26th, $31. That 
the receiver was overdrawh la the bank, September 19th, $7,972.50. That the 
recdver checked ont, between October 22d and the time of the suspension 
of the bank, $2,859.18, and that his check ont October 22d, for $576.46, was 
pald that day. That the deposit of $17,000 was made up of several itetos. 
The Items were $6,000 and $4,000 charged to W. L. Moody & Co., of New 
York; $3,000 in the National Bank ofllepublio,transferredbyhim to theBumey 
National Bank of Birmingham, and that bank sent to the First National. Bank 
of Sheffleld $3,000 in gold, whlch was received, and $1,500 and $2,000 charged 
to the Central National Bank of New York. The total of thèse amounts ag- 
gregates $16,500, which, with the $500 indlvidual check of Woodson, makes 
$17,000. That thèse several amounts were recognlzed and reported by the 
banks upon which they were drawn, and that their monthly accounts and 
settlements with his bank showed that thèse amounts were actually de- 
posited to its crédit in said banks, respectively, and that his bank got the 
beneflt of them. That Woodson did deposit October 22, 1889, to the crédit of 
Chamberlain, as receiver, that which was équivalent to $6,500, accordtng to 
commercial usage imder ordlnary circumstanoes. That Chamberlain, as re- 
ceiver, reported to the court the proceeds of thèse certiflcates as on deposit 
in the bank to his crédit, and on December 3, 1889, the court rendered a 
decree of foreclosure and sale of the property for which the original bill was 
filed, and by that decree charged the property and its proceeds with the pay- 
ment of thèse certiflcates. That at the same time the bank was Insolvent. 
That Woodson was Its président, and that, although the crédit was given, 
part on October 22d, ($17,000,) and balance, ($6,500,) November 9th, yet at no 
time after the date of either crédit was the bank in a condition to bave pald 
any considérable portion of either. 

Thèse were the flndings of fact by the master, but, as matters of law, he 
fonnd that the receiver was, by his conduot, so far as he was concerried, 
estopped from denying the vaUdity of the disposition of thèse certiflcates by 
Woodson, but that the entries and deposits in the bank were not équivalent 
to a payment by Woodson to the receiver, and that the tntervener's clalm 
was, therefore, not a valld clalm, and should be dlsallowed. 
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To tîita! rejjiiit "aie Intervener flled exceptions, specifylng, under 15 heads* al- 
lèged Itùptwper nflings. Upon thls the case came oo, and, being fuHy heard, the 
ëxcéptlOlia '■Wetê âustained, the décision of the spécial master set aside, and 
Judgment glven for the intervener for the full amotmt of the certifloates, 
wlth Intçrest, wheréuiion appellants took an appeal, assignlng as error that 
the cotirt erred in orerruling and settlng aside the spécial master's finding 
and report, -and In finding that the flve certiflcates constituted a valld cialm 
and charge against thfe property, and in giving judgment for intervener. 

John B. Knox, for intervener. 

Henry B. Tompkins and Brickell, Semple & Gunter, for respond- 
enta. 

Before LOCKE and BILLINGS, District Judges. 

LOCKE, District Judge, (after stating th.e facts.) H^e nîne 
grounds of exception assigned, upon examiaation, résolve themaelves 
into but three principal questions that require examination: Was 
the ÂiMfiton Ix)an & Trust Company a bona fide hold^r of the $25,- 
000 of receiver's certiflcates, the subject-matter of thia litigation? 
Had they been legally disppsed of, so that any title had t^en ac- 
quired by said company? And was the receiver — and the appellants 
— estopped from setting up the invalidity of said certiflcates? 
The flrst question is, without hésitation, answered in the affirma- 
tive. In our view of the other two questions, we deem it unnec- 
essary to consider separately each of the grounds, as the détermi- 
nation of the one question, whether or not the certiflcates were 
a valid claim against the property, must include aU reasons for 
such conclusion. Nor do we consider it necessary to examine 
and review the minutiae of the peculiar circumstances of the 
delivery and sale of the certiflcates, or whether or not the testi- 
mony which was introduced to show tiie revocation of the power 
giveû to Woodson to sell, and which Was objected to, and argued 
at length, was admissible. It is conceded by the report of the 
master— in which view we agrée — that, as far as the action of 
the receiver could do it, the sale was ratifled by him; and the only 
question remaintug is whether the proceeds ever came into the 
hands of the receiver, as to justify the court in recognizing the 
sale, and conflrming the validity of the lien given by the certifl- 
cates. 

The principle of law, that, in order to hold the body of the trust 
liable for the receiver's certiflcates, the proceeds must corne to the 
hands, custody, or control of the receiver, is not questioned by 
either party; and it is conceded that the receiver acted in perfect 
good faith in accepting a crédit with the bank, and protecting him- 
self and such deposit, as far as possible, by taking securities, and 
that he is estopped from repudiating the sale, and denyiug the re- 
ceipt of the proceeds. The sale was not repudiated by the re- 
ceiver upon Ms leamingof it, nor does it appear that he made 
demand foï the money, as money, when informed that the pro- 
ceeds Had been placed to Ms crédit in the bank where he had been 
doing his banktng business for a long time, to the extent of many 
thousand doUars, and wh^e he still made depbsits of large amounts, 
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and continned drawing chéris, for seyeral weeks. The embarrass- 
ment of the receiver, and the ground of claim on the part of tàe 
purchaser, so far as they hâve any, anse from the failure of the 
bank, and not from any insufficiency of deposit of proceeds. The 
funds were received by him precisely as they are received by the 
banks at the dearing house, and precisely as they are received 
by one depositor who is paid by titie check of another depositor; 
that is, the receipt of the amount appropriated and placed to his 
crédit by the bank, with his acceptance and acknowledgment Had 
he received a check upon the said bank, duly certifled by the cash- 
ier, and had the same placed to his crédit could it hâve been con- 
sidered more a valid payment? Levy v. Bank, à Dali. 234. 

The amount to his crédit from the sale of the certiflcates was 
in his possession and control, the same as the amount he had de- 
posited since the sale. It is true that subsequently, when he 
, learned that there might be a question of the solvency of the bank, 
he demanded and obtained from the président of the bank per 
sonal notes, mortgages, and collatéral securities, to secure his de- 
posits. But this, in our opinion, so far from tending to invali- 
date the sale of the certiflcates, "was a fresh and conclusive rati- 
fication of the sale, and of the acceptance of the deposit of the pro- 
ceeds. The giving of notes secured by mortgage or coUaterals, by 
a bank, to protect a deposit, is no évidence that there has not been 
a money transaction, or valid crédits received. 

is the court bound to recognize the estoppel of its agent, and 
protect the parties who hâve been, from the force of events subse 
quent to their transaction, and unforeseen by them, forced into 
the position occupied by the petitioners herein? The learned judge 
in the court below considered iiiat it is, and With this view the 
peculiar circumstances of the case induce us to agrée. This sale 
had been recognized and treated as valid and binding by both the 
receiver and the court until it was too late for the purchasers 
to protect themselves from loss. Koontz v. Bank, 16 Wall. 196; 
Oddie V. Bank, 45 N. Y. 735; Bank v. Burkhardt, 100 U. S. 686; 
From the 5th of November, when the last crédit of $6,500 was given 
to Chamberlain on the books of the bank, until the 4th of January, 
neither the validity of the sale, nor the integrity of the receipt of 
the proceeds, were questioned. The receiver continued drawing 
checks against the fund thus accumulated, and the decree was 
drawn, presented, and signed, recognizing ail as valid. The report 
of the sale and deposit of proceeds made to the court; the draw- 
ing, presenting, and consent to signing of the decree of foreclo- 
sure, in which the validity of thèse certiflcates was plainly and dis- 
tinctly recognized, — ^were ail done with full knowledge and under- 
standlng of the circumstances subsequently set up. 

The appeUants herein purchased the property subjeet to any 
liens which might be held to be valid on account of the existence of 
thèse outstanding certiflcates, of which they had full knowledge, 
and they now hold by assignment, or by buying in at foreclosure 
Baies in suits brought by themselves, the securities which were con- 
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«idiEsred, Whwi" tak«i, abundantly amiple to protect the depofeita. 
XTndèr th«8e eircmiiistances, to permit thèm to successftilly contest 
their payiiMtit, and cast the burden of aay possible loss upon thie 
innoceilt |)lïrcliasers, wbo had not been informed of any error or 
mistake ôf théirs until too late to protect themselves, would, it 
seems to US, as expressed in the emphatîc language of the learned 
judge in the court below, "bring discrédit on the temple." We faH 
to flnd any error in the action of the circuit court, and the judg- 
ment is affîimed, with costs. 



FALK V. DONALDSON et aL 
(Circuit Court, S. D. New York. July 3, 1893.) 

1, CoPTHiGHT— Pboobbdikgs TO Obtain — Photogbaphs— Dbposit dp Copies. 

In obtainlng a copyright for a photograph, It Is not aecesaary that the 
two copies requlred to be deposlted witb the llbrarlan of congress should 
be mailed after piibllcatlon. 

2. SaMB— StTBJKCT OF COPYEIGHT. 

A photographiât, who, by posing, and by the arrangement of llghts, 
shades, and varions accessorles, produces an artistie photograph of an 
actress, representlng his Idéal of a character which she Is accustomed to 
Impersonate on the stage, is entltled to the protection of the copyright 
law. 
8. Same— Inpbingembut. 

A Ilthograph, whlch, to the eye of the ordlnary observer, reproduces the 
material parts of a copyrlghted photograph, Is an Infrlngement, although 
It Is not an exact copy, and lacks the artlstlc excellence of the photograph. 

In Equity. Suit by Benjamin J, Falk against Eobert M. Donald- 
son, Charles K. Mills, and George W. Donaldson for infrlngement of 
a copyright. Decree for complainant. 

Isaac N. Falk, for complainant. 
Wetmore & Jenner, for défendants. 

T0WN8END, District Judge. This is a bill in equity for an 
injunction and accounting by reason of an alleged infringement 
of complainant's copyright in a photograph of the actress Julia 
Marlowe. 

The claim that complainant neglected to comply with the stat- 
utory requirements is disproved by the évidence. It appears that 
on January 6, 1888, complainant caused to be sent to the libra- 
rian of congress the printed title, and on February 22d, and within 
10 days of publication, he caused two flnished copies to be sent to the 
librarian of congress. Both of thèse acts were duly certifled to by 
the librarian of congress. It is not necessary that the copies 
should be mailed after publication; if mailed before, they are mailed 
within 10 days of publication. Oiapman v. Ferry, 18 Fed. Eep. 541; 
Belford V. Scribner, 144 U. S. 505, 12 Sup. Ot. Eep. 734. 

The défendants deny that the photograph représenta any original, 
Intellectual conceptions of the complainant. 

The complainant is a photographist. On December 27, 1887, 
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Miss Mario we came to his studio, bringing several différent co»- 
tumes; and the complainant took photographs of her in some 20 
or 30 différent positions, representing différent characters assumed 
by her on the stage. Among them was the photograph in suit, 
wMch represented the actress in the character of Parthenia, in 
the play of "Ingomar, the Barbarian." Complainant testifled as 
folio ws: 

"I tried to produce an Idéal portrait of the Greek malden of the play, and 
consldered that the main sentiment embodled In the character is a comblna- 
tion of simplicity. Innocence, and courage. * • * i posed Miss Marlowe as 
shown in the photograph Itself, arranged the illumination and the back- 
ground, as shown in the picture itself, and secured the expression therein 
shown, and, outside of that, did the mechanical work of attending to the 
caméra, focusing, and exposmg the Image." 

Complainant further explained, at length, the methods employed 
by him in such cases, to make the subject so forget his surround- 
ings as to mentally assume the part or character to be repre- 
sented in the picture; and the arrangement of curtains, screens, 
and headlights, so as to bring out expression and character. 

The défendants claim that a photographiât is a mère mechanic, 
and that it is absurd to suppose that complainant could hâve sug- 
gested to a trained actress like Miss Marlowe either costume, facial 
expression, or pose. A gas man at the Bijou Theater testifled that 
he had seen her there in the exact pose represented in the photo- 
graph. The costume was the one ordinarily wom by the actress 
when playing this part. The mode of dressing the hair merely 
foUowed the fashion of the day. In another photograph, taken 
during the year in which complainant's photograph was taken. 
Miss Marlowe wore the same gown, and assumed a position some- 
what similar to that shown in complainant's photograph, except 
that the arms were not raîsed. But I am unable to assent to the 
claims of défendants, for the following reasons: An examination 
' of the photograph shows that it is the work of an artist. The ques- 
tion is whether the artist was Miss Marlowe, or complainant. How 
far the artistic contributions are to be attributed to the talent of 
Miss Marlowe, it is impossible to say. The testimony of complain- 
ant as to his share in producing the resuit is not denied. He was 
an artist before he became a photographist. He had had a large 
expérience in taking photographs, and on this occasion he appears 
to hâve availed himself thereof, and by the use of lights and shad- 
ows, and various devices, to hâve produced a most satisfactory re- 
suit. 

There is another circumstance which points to this particular 
pose as the work of complainant. It will be noticed that the posi- 
tion assumed by Miss Marlowe is a side view. It is one where the 
direction of the head and eyes is such that she could not hâve 
judged, by herself, how far to turn the body, and raise the hands, 
or how to incline the head, so that the lights and shadows might 
best reveal the beauties of face and figure. It is only necessary to 
examine the bundle of 15 photographs introduced by défendants 
v.67F.no.l— 3 
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tQ: ahiQinrf that tlie pose of complalnant's photograph. was coinijw»ii 
fljpaigiftçtresses, in order to see h.ow strikingly poses, mechanicaUy 
alÙie, nw^y artistically differ. 

I do; not find in défendant'» exliibit of a photograph of Miss 
Marlpwe;^nytMng wbicli réfutes çomplainant's claim of originality 
in his pliiotograph. Each is the side view of the same woman, in 
tlie same gown. But in one, a pretty woman is standing for her 
picture; in the other, she lias lost lier personality in the character 
she ha;S assuined, as interpreted in the pose chosen by the com- 
plainant> ït seems to me only necéssary to compare the two photo- 
graphs in order to detect those différences which, not to be ex- 
pressëd in words, yet, taken together, serve to show that the one 
is in no sensé a counterpart of the ôtlier. 

It does not seem any more absurd that Falk should hâve posed 
Miss Marlowe than that Sarony should hâve posed Oscar Wilde. 
The notoriety of the latter depended largely upon the costumes 
designed, and poses assumed, by hini. But under the flnding of 
f acts in Lithographie Oo. v. Sarony^ 111 U. S. 60, 4 Sup. Ct. Rep. 
279, the court held the "Wilde photograph to be an original work 
of art, Hie product of plaintiff's intellectual invention, and en- 
titledto protection undei: the copyright act. A comparison of the 
two casés shows that what Sarony did, complainant dld. In the 
Sarony <3ase it was not found liât the photographiât originated 
the costume or the character. It was, as I recoUect it, a photo- 
graph of a character in one of the Gilbert & SuUivan opéras. But 
tile photograph was Sarony's mental conception of the character, 
produced, as in this case, by the use of lights and shades, and vari- 
ons accessories. On thèse grounds, and because a useful, new, 
hannonions, characteristic, picture was the resuit, the court held 
plaintiff tobethe author thereof. The court, in the Sarony Oase, 
referring to the décision in Nottage v. Jackson, 11 Q. B. Div. 627, 
says: 

"Lord Justice Cotton sald: 'In my opinion, "author" Involves orlginatlng, ' 
maidng, producing, as the Inventive or master mlnd, the thlng which la to 
he protected, whether it be à drawing or a palntlng or a photograph.' And 
Lord Justice Bowen says that photography Is to be treated, for the pur- 
poses of the act, as an art, and the author l3 the man who really représenta, 
créâtes, or gives efCect to the idea, faney, or imagination. • • • Thèse 
vlews of the nature of authorShip, and of originality, Intellectual création, 
and rlght to protection, confina what we hâve already sald." 

And in Falk v. Engraving Co,, 48 Fed. Rep. 264, recently af- 
flrmed by the United States circuit court of appeals in this circuit, 
the court, upon facts substantially the same as in this case, sus- 
tained tiie cppyright. 54 Fed. Eep. 890. 

In the light of thèse décisions, it seems to me established that 
in the présent case the complaiiiant was the author of an original 
work of atitj the produot of his intellectual invention. 

Défendants deny that they hâve copied çomplainant's photo- 
graph, or any part thereof. There is a sharp conflict of testimony aa 
to whether Mills, one of the défendants, admitted that their litho- 
graph was ai copy of complainanfs photograph, and attempted 
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to' settle with complainaîit for infringemeiit. If it were necessary 
to décide this question, I sliould consider, in view of the général 
character of the testimony of Mills, and the contradictions therein, 
that the admission was sufBciently proved. But the real question 
is not one as to admission of fact, but whether the lithograph is 
an illégal appropriation of the substantial parts of the photograph. 
In such a case the inquiry always is whether the alleged infringer 
has appropriated the résulta of the original conception of the 
artist. It is not a question of quantity, but of quality and value; 
not whether the part appropriated is a literal copy of the original 
production, but whether it is a substantial and material part. 
The question is, to what is the artist or author entitled as his 
conception, and what of such original conception has been appro- 
priated? Gray v. Kussell, 1 Story, 11; Folsom v. Marsh, 2 Story, 
115; Drone, Copyr. 410. The forcible argument of counsel for 
défendants upon this point proceeds upon the theory that the idea 
or conception of the original artist may be followed and used by 
another, provided he clothes such idea or conception in différent 
language or form. He claims that the lithographer had a perfect 
right to use the photograph for study, suggestion, and even as 
a model, in developing his own ideas, and that, as he had merely 
taJien the conceptions of the other, and clothed them in his own 
form and expression, his work was original. Copying, he says, 
involves, not only taking another's ideas or conceptions, but also 
their expression. 

The question presented hère is whether the défendants hâve so 
far copied the design of complainant as to appropriate his mani- 
festation of his conception, or a substantial part thereof. The 
lithograph is not strictly a copy of the photograph. It differs from 
it in various ways. Some 40 différences hâve been suggested by 
experts introduced by défendants. Expert testimony in such a case 
has no greater weight than expert testimony upon the question of 
infringement "The test of sameness is determined by the eye of 
the ordinary observer." Gorham Co. v. White, 14 Wall. 528; Eipley 
V. Glass Co., 49 Fed. Eep. 927. But the testimony is helpful in 
suggesting and locating the différences, and it enables us to dis- 
cover their gênerai character; and it seems to me that, taken to- 
gether, they show mère différences of détail. The lithograph lacks 
the artistic excellencies of the photograph, but I cannot under- 
stand how the fact that an attempted appropriation has been in- 
artistically accomplished can help the infringer.. If a painter 
originates and copyrights a work of art, can a chromo manu- 
facturer copy the design, to advertise the wares of a merchant, 
and défend against an action on the ground that the mechanic has 
not caught the spirit of the artist, or mixed the pigments in the 
same tones of color? Is the sculptor compeUed to see his life 
work in marble appropriated, and modeled in soap or sugar, be- 
cause, forsooth, the "dimples are lacking" from the imitation, or 
"the one is three or four times larger than the other?" Ànd 
yet thèse are among the reasons assigned by the experts for the 
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défendants why there is no simflarity between the photograph 
and lithograph. 

ija, the détermination of the question as to the nature and es- 
tent of the similarity which must be shown between the original 
and thé alleged copy, in order to, constitute infringement, we are 
guided by seyeral récent décisions. Judge Coxe, in Untenneyer v. 
Fréund, 37 Fed. Eep. 343, — a design patent case, — ^says: 

"The poUcy which protects a fleslgn Is aMn to that whlch protects the work 
of an artist, a soulptor, or a photographist, by copyright It requires but 
littlê Invention • * * to palnt a pleaslng plcture, and yet the picture Is 
protected, because It exhlblts the Personal characterlstics of the artlst, and 
bécaiise it is hls. So wlth a design. If It présents a différent Impression 
upO'n the eye from anythlng whlch précèdes It; if it proTes to be pleasiog, 
attractive,, and popular, and does not show a wlde departure from other 
designàWlts use wlll be protected." 

And, in the récent case of this, complainant v. Lithographing Co., 
48 Ped.1 Eep. 678, where Judge Wheeler sustained the copyright of 
a photograph of a woman and child, he said: 

"The défendants * * • hâve used plalntlff's production as a guide for 
mailing others, and hâve thereby substantially copled it as he produced it, 
and Infringed upon hls exclusive rlght of copylng it" 

In Turner V. Eobinson, 10 Ir. Ch. 121, 510, the défendant was 
charged with piracy, in having copied a painting representing the 
death of Chatterton. He denied direct copying, but admitted hav- 
ing seen the original while on exhibition, and claimed that he had 
made his photographs from an arrangement of figures, objecta, and 
sceneryj which he had prepared in his own gaJlery. The court said: 

"The stereoscoplc slldes are not photographs taken dlrectly from the picture 
in the ordlnary mode of copylng; but they are photographie pictures of a 
model itsel£ copled from, and accurately Imitatlng, in ita design and out- 
llne, the petltioner's painting. It is through this médium that the photo- 
graph has beén made a perfect représentation of the paintli^. Thus the ob- 
ject contrlved and achleved, and the conséquent injury, are the very same 
as if the copy had, In breach of confidence, been made on the view, and by 
the eye; and no court of justice can admit tliat an act Ulegal in itself can be 
justlfied by a novel or clrcultous mode of effecting it- If it is Ulegal, so 
must the contrivance be, by means of whlch it was effected." Urone. Oonvr. 
108. 

Bearing in mind the gênerai rule as thus interpreted, let us com- 
pare the photograph with th.e lithograph. Imperfeet and com- 
paratively lifeless as the lithograph is, yet it needs no expert to 
show that, although varytag somewhat in design, it is a copy of 
the conception of complainant. The angle of the head, the clasp- 
ing of the arms, the interlaced Angers, and the gênerai expression 
and pose, irresistibly suggest and recall the photograph. Défend- 
ants claim that the value of the photograph has not been impaired 
by the publication of the lithograph, and there is no infringement, 
because the photograph and lithograph are not rivais, and are 
not in compétition in any Way. This fact does not affect the 
question of infringement, but only the measure of damages. Falk 
V. HowéU, 37 Fed. Eep. 202. The measure of complainant's rigbts 
is not limited by the mère fact that the lithograph would not dis- 
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place the photograph in the market. He Is entitled to any lawful 
use of Ms property, whereby be may get a profit out of it. It is not 
a question of the extent of damages, but of violation of rights. I 
hâve not overlooked the suggestions of counsel for the défendants 
that the application of the copyright law to cases like the présent 
may lead to abuse, and be productive of injustice. But this court 
must administer the lavr as it finds it. Under the rule established 
in the Sarony Case, the complainant must be held to be the author 
of the conceptions expressed in the photograph. The défendants 
hâve appropriated a substantial portion of such conceptions. 
Let there be a decree for an injunction and an aocounting. 



LA REPUBLIQUE FRANÇAISE] et aL t. SCHULTZ. 

(Circuit Court, S. D. New York. July 3, 189a) 

1. Tbadb Names— Infhiiîgembnt — Plbading. 

In a suit to enjoln the use of the word "Vichy" by défendant In connec- 
tion with minerai waters, where complainant allèges the varions transfers 
by whlch it acqulred tltle to certain springs in France, from which it bas 
long obtalned minerai waters for sale under that name, it is not neces- 
sary to make profert of the instruments of tltle, for the question of title 
is not In Issue, and the glst of the suit Is a tortious act. 

3. Same— RiQHT TO UsK Geogeaphical Name— Mineral Waters. 

A right may be acqulred to use a geographical name as a trade name in 
connection with mineral waters derived from springs in that locallty by 
persons who own aU of such springs, and the use of such name by others 
who obtaln their waters elsewhere will be enjoined. 

8. Same — What Constitutes — Industeial Property Tkeatt with France. 
The Word "Vichy," used in connection with mineral watera, and derived 
from the locallty in France where the waters are obtalned, Is a trade 
name, or "nom commercial," wlthln the meaning of the Industrial prop- 
erty treaty with France of 1883, art. 6, (25 Stat. 1376,) and as such is 
entitled to protection In the United States, though it has not been depos- 
ited as required by the treaty In the case of trade-marks. 

4. Trbaties— Implied Rbpeal. 

The treaty between the United States and France of Aprll 16, 1869, was 
implledly repealed by the industrial property treaty of 1883, (25 Stat 
1372,) since the latter treaty covered the whole subject-matter of the 
former one. 

In Equîty. Suit to enjoin the use of a trade name. On de- 
murrer to the bill. Overruled. 

Jones & Govin, (Edward K. Jones, of counsel,) for complainanta. 

Briesen & Knauth, (Arthur v. Ciesen, of counsel,) for défendant, 
in support of the first ground of the demurrer cited the foUovring 
authorities: 

Steph. PI. rule 7, p. 436; Post v. Hardware Co., 25 Fed. Rep. 905; Story, Eq. 
PL 23; Pltts V. Whitman, 2 Robb. Pat Cas. 189, 195; Wilder v. McCormick, 
2 Blatchf. 31, 35; McMUUn v. Transportation Co., 18 Fed. Rep. 260; Kay r. 
MarshaJl, 1 Mylne & C. 373; Westhead T. Keene, 1 Beav. 287; Marshall v. 
fTumbuU, 34 Fed. Rep. 827, 828. 
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TOWSSEND, District Judge. This case is presentèd I)y a de- 
murrfer to a bill in equity for aii injunction against the use of the 
Word "Vichy" by défendant The bill allèges that the complainants, 
the Eepublic of France and the Compagnie Fermière de l'Etablisse- 
ment Thermal de Vichy, hereafter called the Vichy company, are 
respectively owner and lessee of various minerai springs in and 
about the town of Vichy, thé waters of which are kncwn under 
the name of "Vichy" waters; that the réputation of thèse waters 
for their médicinal qualities is Tery great throughout the United 
States; that the name "Vichy," as applied thereto, is of great value 
to the complainants, etc.; that they hâve the exclusive title to 
said springs, and to the use of said name in connection therewith. 
The bill further allèges that in the year 1344 one Jean, Lord of 
Vichy, being then the owner of certain springs in France, sold 
the same to one Pierre, Duke of Bourbon; that ajterwards, La 
1531, the then king of France, Francis the First, conâscated the 
property of the hoUse of Bourbon; that thereupon, and afterwards, 
the crown of Fi'ance became the owner of said minerai springs, and 
remained such until 1790, when said springs were united to the 
public domain of the state of France; that in June, 1853, the French 
empire, by impérial authority of Napoléon tiie Third, and by its 
several ministers and departments, leased and conceded to a cer- 
tain firm of Lebobe, CaUou & Go., of the city of Paris and of the 
town of Vichy, ail the right and privilège of taking the waters from 
said springs, and the préparation and sale thereof, which lease was 
for the term of 33 years, to wit, until 1886. The bUl further al- 
lèges that the Vichy Company was duly formed and established ac- 
cording to French law, and has succeeded to the rights of said 
prior lessees, and acquired ail the property, rights, privilèges, and 
franchises from said prier owner of the lease, and that by a cer- 
tain agreement duly entered into between the minister of public 
Works, commerce, and agriculture and the said Vichy Company, 
which agreement is dated April, 1864, and which was sanctioned 
by the impérial authority, the lease was extended until 1904. The 
bill further aUeges that, on September 4, 1870, the empire of France 
was overthrown, and that the rights, property, and privilèges of 
said empire, including its property in and title to said Vichy springs, 
devolved upon the complainant, the French republic, whereupon it 
duly became, and has ever since remained, the sole and exclusive 
owner of the afbresaid minerai springs and thermal establishment 
at Vichy, and entitled, subject to the terms of the said lease, 
to the exclusive property in and to the use and enjoyment of the 
same, including the right to designate and brand the said minerai 
waters by tlie name "Vichy." 

The flrst ground of demurrer assigned is as follows: 

"That the said complainants hâve not In theIr said bill of çdmplalnt mada 
profert of ttie Instruments and documents under which they aUege title or any 
proprietary or leasehold rights to the minerai springs mentioned in the bill, 
nor of the agreements in relation thereto that are mentioned In the 
bill of complaint, nor of the decrees set up tn the blll of complaint, nor of the 
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charter or certlflcate of Incorporation of the complalnant La Compagnie Fer- 
mière de l'Etablissement Thermal de Vichy." 

In support of this demurrer défendant cites certain text-books 
and cases. An examination of them shows that tkey do not apply 
to this case. Several of the citations state the rule in actions at 
law. The bills in equity referred to were, with one exception, for 
the alleged infringement of patents. In such cases the patent 
itself is the foundation of the statutory right of tiie complainant. 
It ia therefore necessary for him either to give a full description of 
the patented invention, or to refer to, and make profert of, the pat- 
ent. Post V. Hardware Co., 25 Fed. Eep. 905. At common law, 
where title was in issue, and depended upon a deed, the party was 
bound to make profert thereof. But no such profert was necessary 
in a case where the title was mère indu cernent to an action, as in 
trespass or case. Gould, PI. c. 8, § 47; Steph. PI. 381. This suit 
is brcught to restrain an alleged injury to an incorporeal right 
The gist of the suit is the tortious act. By the demurrer ail the 
material allégations of the biU axe admitted, — that the complain- 
ant the republic of France and its predecessors hâve for several 
hundred years owned thèse springs; that the complalnant the 
Vichy Company has a lease of the springs, which was estended by 
impérial authority untU 1904, and that the défendant has been and 
is manufacturing counterfeit waters, without license, to which 
he applies labels with the word "Vichy," printed thereon, to the 
great damage of complainants. 

The claim of title to the spriags is not in issue. It is merely 
inducement to the alleged infringement, the actual and threatened 
wrong, whieh is the foundation of the action. In equity pleadings 
the party should aUege the facts with sufiBcient fullness, so that 
the court, assuming them to be true, can collect that he has title, 
and can make the facts the basis of a decree if the case be admitted 
by the answer. 6 Amer. & Eng. Eue. Law, 756; Heard, Eq. PL 
28; 1 Daniell, Ch. PL & Pr. § 361; Webber v. Gage, 39 N. H. 182. 
"The nature of a conveyance or aliénation should be stated accord- 
ing to its légal effect, rather than its form of words." 1 Daniell, 
Oh. PL & Pr. § 363; Story, Eq. PL § 241. If the défendant can 
show that any of the instruments referred to are material, or es- 
sential to the préparation of his défense, he can apply for the pro- 
duction of such instruments in accordance with the usual practicè 
in chancery. 

The second ground of demurrer assigned is as follows: 

"That the said complainants hâve not In thelr said Mil of eomplalnt dis- 
closed such a compliance with the acts of congress and the treaties between 
the United States and the French republic as entitles them to prosecnte thelr 
said blll of complaint against this défendant In this court, and hâve therefore 
faUed to show the jurlsdlctlon of this court." 

Complainants claim that the word *^ichy" is not a trade-mark, 
but a trade name, and, as such, protected upon principles analogous 
to those applied to trade-marks. Although défendant claims that 
this word is a trade-mark, much of his argument proceeds upon the 
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tlïeory that it is not a trade-mark. In that event he contends that 
complaînants Lave failed to show any law under which they are 
entifled to protection, or any rigM to tlie exclusive use of the term. 
Unless the word '*Vichy" is a tfade-mark, the complainants are 
entitled, on the facts alleged in the biU, to an injunction against 
the use of it by défendant. They allège title to ail the minerai 
springs sîtuated in Vichy, and the exclusive right to the sale of 
the waters thereof, and that the namè "Vichy," as applied to said 
waters, has become of great value to the complainants, and has 
always constituted an important and necessary incident and means 
to the sale of said waters. That such a name may be so used, and 
will be protected against infringement by other persons not obtain- 
ing their product from the same localfty, is too well settled for 
discussion. Canal Co. v. Clark, 13 Wall. 311; Newman v. Alvord, 
51 N. Y, 189; Congress & Empire Spring Co. v. High Bock Con- 
gress Spring Co., 45 N. Y. 291; Brewing Ass'n v. Piza, 24 Fed. Eep. 
149; ApoUinaris Co. v. Norrish, 33 Law T. (N. S.) 242. Whether 
a geographical name may bécome a trade-mark when adopted as 
such, where its owner is the owner of the place of origin, and has 
the monopoly of the vendible product, is perhaps an open ques- 
tion. Browne, Trade-Marks, (2d Ed.) pp. 91, 182, 521; Chemical 
Co. V. Meyer, 139 U. S. 540, 11 Sup. Ct Hep. 625; Judge Putnam, 
in City of Ckrlsbad v. Tibbetts, 51 Fed. Eep., at page 856, citing 
cases. But I do not think it necessary to pass upon this question 
at this time, because the rights of the complainants may be de- 
termined by a considération of the treaties between the United 
States aiid the French republic, referred to in the demurrer. 

The défendant, claiming that the word "Vichy" is a trade-mark, 
contends that complainants are not entitled to relief, because they 
hâve failed to comply with the provisions of the treaty of April 
16, 1869, between tiie United States and France, or of the gênerai 
treaty of March 20, 1883, between certain countries, including 
the United States and France, for the protection of industrial 
property. I shall not consider the treaty of 1869, because, as the 
treaty of 1883 covers the whole subject-matter of the former 
treaty, it may be considered as impliedly repealed. Murdock v. 
City of Memphis, 20 Wall. 617; Klng v. Comell, 106 U. S. 395, 1 
Sup. Ct. Eep. 312. In the industrial property treaty of 1883 thèse 
three expressions are used: "Marque de fabrique," translated 
"trade-mark;" "marque de commerce," translated "commercial 
mark;" "nom commercial," translated "commercial name." Tbe 
treaty provides that "every trade-mark or commercial mark regu- 
larly deposited in the country of origin shall be admitted to deposit, 
and 80 protected in ail the other countries of the Union." 25 Stat. 
1376, art. 6. And the final protocol, on page 1380, par. 4, is as 
follows: 

"Paragraph 1, of article 6, Is to be understood in the sensé that no trade 
or commercial mark shall be excluded from protection, in one of the States 
of the Union, by the mère fact that it may not satlsfy, in respect to the signa 
composing it, the conditions of the laws of this state, provided that It does 



LA KEPUBWQUE FRANÇAISE V. SCHULTZ. 41 

satisfy. In thls regard, the laws of the country of origin, and that It has been 
Sn tMs latter couiitry, duly deposited. Savlng this exception wMch concems 
only the fonn of the mark, and under réservation of the provisions of the 
other articles of the convention, the domestlc législation of each of the states 
shall recelve Its due application." 

Article 8 of the treaty is as follows: 

"The commercial name shall be protected in ail the countrles of the Union, 
•without obligation of deposit, 'whether it forms part, or not, of a trade or 
commercial mark." 

The question raised by this demurrer is whether the word 
''Vichy" is a trade-mark or commercial mark, in which case it is 
claimed that it can receive no protection without registration, or a 
commercial name, as to which no such obligation exists. It is 
not alleged in the complaint that the word "Vichy" has been reg- 
istered. Whether such registry is required in the case of a trade 
or commercial mark it is unnecessary to consider. It is only neces- 
sary to inquire whether the word "Vichy" is or is not a nom 
commercial, or conamercial name. As the two tenns, "conmiercial 
mark" and "commercial name," used in the treaty, are translations 
of terms used in the civil law of France, it becomes necessaiy to 
examine their meaning in said System, in order to understand the 
distinction between them. The distinction between a trade-mark 
and a commercial mark is pointed out by Pouillet in his work on 
Marques de Fabrique, (section 6,) from which I translate as follows: 

"A trade-mark is not a commercial mark, and It is with reason that the 
law mentions both. The trade-mark is especially or peculiarly the mark 
of the manufacturer, of hlm who créâtes the product, who manufactures it 
The commercial mark is that of the dealer, of hlm -who, reccivlQg the product 
of the manufacturer, sells It, in his tum, to the consumer." 

And again, in section 63: 

"A name of a town, or more generally a name of a locality, may, Uke an an- 
cestral name, serve as a trade-mark; yet hère stiU It is on condition that the 
name shaU be presented under a distinct, spécial form, alwaya the same. It 
is this peculiar expression which constltutes the mark, and not the name taken 
separately and for itself." 

It wiU thus be seen that our word "trade-mark" comprehends 
both the marque de fabrique and marque de commerce of France. 
Browne, Trade-Marks, § 85. • 

Under the title "Noms Commercial," Pouillet divides the various 
classes of commercial names into the gênerai heads of names of 
manufacturers and names of loealities. He deânes the commercial 
name, as foUowsî Section 374: "The commercial name is the 
name of the individual, or any name which is the property of a 
merchant, without référence to its use as a mark, or trade-mark, 
in a distinctive form. * * * It is the name considered as the 
accessory of the business, as the 'pavillon de la merchandise,' " 
which I understand to mean "sign" or "brand" or "standard" of 
the goods. He adds: "M. Gastambide says, speaking of the 
name from a commercial point of view, 'The name wiU be for us 
a mère means of securing good will.'" Under sections 394-411 
of "Noms Commercial" the author includes names of places, and 
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disciiHBe|g fôlfy the rights of parties under tlie law of France, wHs 
olaim Ittiîè* ejcclusive use of a name of à localtty, including owners 
of minierai waters or springs. It therefore appears that the name 
"Vichy" is a commercial name, and, as such, is protècted under 
the îndustrial property treaty, without obligation of deposit, 
whether It does or does not form part of a trade or commercial 
mark. 
The demurrer is overruled. 



LOUISVILLB, N. A. & O. RT. CO. t. OHIO VAL. IMPEOVEMENT & 
CONTRAOT CO. et al. 

(Circuit Court, D. Kentucky. May 23, 1893.) 

i. Kksotiablb Instruments — Illboai. Quabautt — Bill to Cancel— Bona 

FlDB PUBCHASBBS. 

A biy brought by a railroad company to cancçl Its guaranty upon the 
bonda 6f anotber company, on the ground of Ulegallty and fraud, Is not 
demurrttble becanse it faUs to show that défendants are not bona flde 
holders for value, for, •when fraud or illegallty In the Inception of nego- 
tiable Inslaruments Is shown, it deTolves upon the indorsee to show that 
he 19 a bona 6de holder. 

t. EqUITT Jtr^ISDICTION — MtTLTIPLICITT OF SUITB— NbGOTIABLB INSTRUMENTS. 

A railroad ' company, whose guaranty appears Indoraed upon several 
hundred bonds Issued by another company, havlng been placed there 
illegaJly and fraudulently, may malntaln a blll in equlty agaiiwt the 
holders tber«>f to canceï the guaranty, on the ground of preventing a 
multipUçity of suits, although it mlght hav^e a good défense at law to each 
of the bonds. 

In Equity. Suit by the Louisville, New Albany & Chicago Eail- 
way Company against the Ohio Valley Improvement & Contract 
Company and others to obtain the oancellation of complainant's 
guaranty upon certain bonds issued by the Eichmond, îTicholasvUIe, 
Ervine & Beattyrille Eailway Company. Heard on demurrers to 
the supplemental bill. Demurrers OTerruled. 

Henry Crawford and Hehn & Bruce, for complainant 
8t John Boyle and Muir, Heyman & Muir, for defendanta 

LUETON, Circuit Judge. The questions now for considération 
arise upon the demurrers flled by certain défendants to the sup- 
plemental bill flled by the original complainant For a proper 
understanding of thèse questions, it is necessary to state the sub- 
stance of the original bill, as well as of the supplemental bill. 
The original bill alleged that the défendant the Richmond, Mcholas- 
vllle, Ervinè & BeattyviUe Eailway Company, hereafter styled the 
Beattyville RaUway Company, had contracted with the Ohio Valley 
Improvement & Contract Company for the construction and equip- 
ment of its line of railway, situated in the state of Kentucky; 
that the construction company, as a considération, was to receire 
the flrst mortgage bonds of the railway company, to the estent of 
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$25,000 per mile, deliverable as the work progressed, and also a 
controlling interest in its shares of stock. The bill then charged 
tkat the complainant railway company had entered into a contract 
with tlie défendant construction company, by whicb, in considéra- 
tion of a transfer to it of a majority of tlie entire stock of the Ken- 
tucky EaUway Company, that it (the complainant railway company) 
would guaranty the payment of the principal and interest of the 
railway bonds to be recelved by the construction company. The 
bill further alleged that this contract had been so far executed 
that the guaranty of the railway company had been indorsed upon 
1,185 of the Beattyville Eailway Company's bonds, which had been 
delivered to the construction company. This indorsement upon 
thèse bonds was in thèse words: 

"For value recelved, the LoulsvUle, New Albany and Chicago Railway Com- 
pany hereby guar.inties to the holder of the within bond the payment by 
tlio obliger therein, of the principal and interest thereof, ia accordance wlth 
the ténor thereof." 

It also charged that the bonds thus guarantied had been delivered 
to the construction company, and that a large portion of them were 
still held by the construction company; that others had been de- 
livered to certain persons who had subscribed therefor, and who 
were named as défendants to the bill; that others, stUl, were in 
the hands of the LouisviUe Trust Company, to be delivered to sub- 
scribers when paid for. The bill alleged such a state of facts as to 
make the guaranty upon such bonds Ulegal and fraudulent, and the 
contract for the guaranty of further bonds to be received by the 
construction company likewise illégal. 

Upon the filing of the bill the usual injunction was granted, en- 
joining ail of the named défendants from transferring, incumbering, 
selling, or removing from within the jurisdiction of the court, any 
of the bonds thus iUegaUy and fraudulently guarantied; and such 
steps were thereafter had, under the origtaal bill and answer, as 
resulted in a decree canceling the guaranty upon ail bonds then 
in the possession or control of the construction company. Since 
that decree, complainant company has filed a supplemental bill, 
alleging, among other things, that the work of construction of the 
Beattyville Eailway has been abandoned; that it is insolvent, and 
in the hands of a receiver appointed by this court, under a bill 
flled by the holders of its mortgage bonds; and that complainant 
has lately leamed that certain persons, who are made défendants 
to this supplemental bill, claim to be the owners and holders of 
Beattyville Eailway bonds, many of them guarantied by complain- 
ant company, and which hâve not been heretofore canceled. The 
supplemental bill prays that thèse holders of said guarantied bonds 
be made défendants, and that they be required to bring their bonds 
into court, and submit to a canceUation of the guaranty thereon. 

Certain of thèse défendants hâve appeared and demurred upon 
the ground that this court has no jurisdiction of the matters com- 
plained of ; no case appearing on the face of the bill, entitling the 
complainant, in a court of equity, to any relief against tiliem. 
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Neither the bill nor the supplemental bill contaîn any speeifle allé- 
gation as to the eircuinstances under which the demurring défend- 
ants became holders of bonds. It does not aflannatively appear 
whether they are, or are not, holders for value and without notice. 
But it seems to me that where a bill allèges a state of facts showing 
that negotiable securities hâve been issued illegally and fraudu- 
lently, and hâve corne into the possession of the défendant, that 
it devolves upon the défendant, in view of such fraud and illegality, 
to show that he is a purchaser for value. "Where fraud or illegality 
in the inception of negotiable paper is shown, tiie indorsee, before 
he can recover, must prove that he is a holder for value. The mère 
possession of the paper, under such circumstances, is not enough." 
Story, Prom. Notes, § 196; Smith v. Sac Co., 11 WalL 139. "It is 
an elementary ruie that, if fraud or illegality in the inception of a 
negotiable paper is shown, the indorsee, before he can recover, must 
prove that he is a holder for value. The mère possession of the 
paper, under such circumstances, is not enough." Stewart v. Lan- 
stag, 104 U. S. 505. For the purpose of this demurrer, the défend- 
ants must be treated as standing, with respect to thèse guarantied 
bonds, in no better situation than the construction company. 

Défendants next insist that a court of equity could not entertain 
jurisdiction of a suit to set aside any Ulegal contract, where there 
is an adéquate and sufScient défense at law. Cancellation is one 
of those purely équitable remédies exercised exclusively by courts 
of équity. The jurisdiction has always existed, but wUl not gen- 
erally be exercised if the légal remedy, whether défensive or affirma- 
tive, is certain, complète, and adéquate. There is a strong line of 
authority, from courts of the highest respectability, supporting the 
view that equity has jurisdiction to decree cancellation of a deed, 
bond, note, or other obligation, whether the instrument is or is 
not void at law, or whether it be void for matter appearing on 
its face, or aliunde. HamUton v. Cummings, 1 Johns. Ch. 521, and 
cases cited, English and American; Jones v. Perry, 10 Yerg. 59; 
Johnson v. Cooper, 2 Yerg. 525. But in the United States courts the 
jurisdiction has been much more sparingly exercised, and some 
circumstances must appear, calling strongly for équitable interposi- 
tion. Thus, in the case of Grand Chute v. Winegar, it was held 
that a bill would not lie to cancel bonds held by the défendant, 
where it appeared on the face of the bill that the défense at law 
was perfeet. 15 Wall. 373. Under the strictest limitations as to 
the circumstances justifying the exercise of équitable jurisdiction 
for purpose of cancellation, it would seem that if, for any reason, 
it appears that a légal remedy would be inadéquate to the attain- 
ment of complète justice, as where the instrument sought to be 
canceled is negotiable, and has not matured, the remedy at law, 
in such cases, must be deemed inadéquate, inasmuch as the com- 
plainant would be subjected to the hazard of being eut off from 
défenses if the instrument should come to the hands of an innocent 
holder for value. So, where any vexations or injurions use of an 
instrument could be made, if suffered to remain in the hands of one 
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not entitled to enforce payment, equity will interpose, and cancel 
the instrument. Pom. Eq. Jur. §§ 221, 911. 

I do not, at this stage of this case, deem it necessary or proper 
to détermine whether or not thèse bonds, in the hands of innocent 
purchasers for value, would be enforceable against the complainant 
Company. The question should be reserved for further argument, 
and careful considération. But if the défense of the complainant 
Company would be eut off, in case thèse bonds should pass into 
the hands of bona ûde holders, it is clear that equity should inter- 
■pose, and enjotn such transfer, and cancel the guaranties indorsed 
upon them. 

Upon another ground, altogether, I am of opinion that equity has 
jurisdiction to maintain this bill, and that is to prevent a multi- 
plicity of suits. Exclusive of the bonds heretofore canceled, the 
complainant's guaranty appears upon some six or seven hundred 
bonds, of |1,000 each. It would become liable to suits upon coupons 
upon each bond as it matures. It is obvious that in course of time 
thèse bonds might pass into the hands of hundreds of i)ersons, 
and the complainant company thus be subjected to a ruinons num- 
ber of actions. A judgment in its favor, as between it and a 
particular holder, would not conclude any other holder. If the dé- 
fenses to thèse bonds be treated as purely légal, and the remedy 
sought a légal remedy, the jurisdiction would exist. "It is not 
essential that. the remedy sought shall be purely an équitable 
remedy. The very fact that a multitude of suits are to be pre- 
vented constitutes the very inadequacy of légal methods and remé- 
dies, which calls the concurrent jurisdiction of a court of equity 
into being, under such circumstances, and aUows it to adjudicate 
upon pnrely légal rights, and confer purely légal reliefs." 1 Pom. 
Eq. Jur. § 243. 

There has been much conflict of authority as to the circum- 
stances which wiU justify a court of equity in taking jurisdiction 
to prevent a multiplicity of suits; but an examination of numerous 
authorities brings me to the conclusion that where a complainant 
may be subjected to a multitude of separate suits by separate 
claimants, and the judgment in one case would not be conclusive 
in others, a case arises for équitable jurisdiction, if the défend- 
ants hâve a community of interest in the questions at issue, and 
in the kind of relief sought, by reason of the common origin of 
their several claims. This conclusion has the support of Mr. Pom- 
eroy, who, after an elaborate considération of this question, says : 

"Under the greatest dlverslty of circumstances, and the greatest variety of 
clalms arising from unauthorized public acts, private tortious acts, invasion 
of property rights, violation of contract obligations, and notwithstânding the 
déniais of some American courts, the weight of authority is simply over- 
whelmtng that the jurisdiction may and should be exercised, either on be- 
half of a numerons body of separate claimants against a single party, or on 
behalf of a single party against such a numerous body, although there is 
no common title, nor community of right, nor of interest Jn the subject- 
matter, but because there is merely a community of interest among them in 
the questions of law and fact Involved in the gênerai controversy, or in the 
kind and form of relief demanded and obtatned by Or against each Individual 
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member o^thf nnmerous body. In a mafority of the dedded cases thls com- 
ratmlty of totetest; ta the questions at MÔie, fn thé nâttliré and ktad of relief 
sought, bas originated from the fact that the Bepamté'daJkfls of ail the lii- 
dlvlduals comjtoslng the body arise by joeans of the satne unauthorized, uu- 
lawful, and iftegal act or proceedlng. Bven thls external feature of unlty, 
however, d<>es n»t always exlst, and Is not deomed essential. Courts of the 
hlghest staiidlng and equlty hâve repeatedly appeared and exerçised this 
.iurisdictlon Where indlvldual claims werè iiot only legally separate, but were 
separate ta terui, and arose from an entirely separate and distinct trans- 
actiou. ^mply because there y/na a community of interest among ail the 
claims af Issue, and in the remedy." ; Pom. Eq. Jur. §§ 222, 911, et seq. 

The ca^e of Railway Co. v. Sclmyler, 17 N. Y. 592, is an inter- 
esting and instructive case. In that case it appeared that spurious 
certiflcatesof stock in a raUroad corporation had been issued by 
an olficer àaving apparent autbority to do so, and undistinguisli- 
able on liteir faces from certiflcatesof genuine stock, and were 
OTitstanding in the hands of numerous holders. The holders of 
such spucious certificates -were made parties défendant to the bUl 
filed by liie railroad company. After an elaborate considération 
of the question, as to whether or not the bill would lie, that court 
maintained its jjirisdiction, and held that the false certificates hav- 
ing a conimon origin and common ground of invalidity, though 
the holders became such under différent circumstances and con- 
veyances», and; claimed différent rights, yet they were ail prop- 
erly joined as défendants, and the biU maintained as a bÛl to 
prevent a multiplicity of euits. 

In Supervisors T. Deyoe,rWe flnd a similar case. The treasurer 
of Saratoga county, under an authority to issue notes for money 
adrances to the county tO the amount of some |20,000, issued 73 
notes to the amount of |138,000. Thèse notes were held by 53 per- 
sons, many of Ayhom had brought separate suits upon their notes. 
The supervisors filed a bill in equity against ail the holders of said 
notes, inçluding those who had brought suits at law. Upon de- 
murrer to the bill it was held that upon the facts a case was made, 
entitling thè plaintifl, upon équitable principles, to implead the 
holders of the notes, for the purpose of having their respective 
rights, and the liability of the company, determined in one ac- 
tion; that the claims were of the same gênerai character; and that 
the action vv^as maintainable for the purpose of preventing a mul- 
tiplicity of Bui^B, and to protect plaintiff against the hazard of a 
double recovery. 77 N. Y. 219. 

The case of tVaterworks v< Yeomans, L. E. 2 Ch. App. 11, was 
this: A very large number of persons held separate claims 
against the waterworks company. The claims were for damages 
originating in an inundation resulting from the breaking of a 
reservoii*. Under a spécial act commissioners were appointed to 
inqnire into and assess thèse damages, and issue certificates upon 
lihe seve;^â]k c'Iflinsis, The waterworks claimed that the power of 
tïie commis wners had expiïed, and that a large number of thèse 
certificates Were in conséquence Invalid. A bill by the company,^ 
against a, féw, as tepresehtîng the whole number, was filed, ând 
a demurrer étis^tiined. ïhe court held that as the rights of ail 
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depended iipon tlie same question, and that altliougli the défense 
could be made at law, it was "a very fit case, by analogy, at 
least, to a bill of peace, for a court of equity to interpose, and 
prevent the unnecessary expense and litigation wMch. would be 
thus occasioned, and to décide once for ail the validity or invalidity 
of the certificates upon whîeh the claims of ail persons dépend." 
See, also, Black v. Shreeve, 7 N. J. Eq; 440. 

The demurrer must be overruled. 

One of the défendants has a suit pending in a state court against 
the complainant company upon matured coupons. The motion to 
discharge the injunction against the further prosecution of that 
suit is disallowed. 



TOD et al. v. KENTUCKY UNION LANB CO. et aL 

(Circuit Court, D. Kentucky. July 11, 1893.) 

No. 6,116, 

1. COBPOHATIONS— POWERS— GUABANTTING ACCOMMODATION PaPEK. 

A corporation, la the absence of an express grant, has no power to 
guaranty, for accommodation, the obligations of another corporation. 

2. Same— PowEK to Exécute Neqotiable Papek— GtrAKANTY of Paper. 

A corporation with power to exécute negotlable paper may bind itself 
aa Indorser or guarantor of bonds received by it in du^ course of busi- 
ness, for the purpose of Increaslng the value of such bonds. Railroad Co. 
V. Howard, 7 Wall. 414. followed. 

S. Bamb— PowEKS— RuLE op Construction — Contbacts bt Which Corpora- 
tion HAS BbNBPITED. 

The rule that the charter of a corporation is to be construed stricQy 
against the grantee does net apply to a case where the corporation seeks 
to repudiate contracts whereof it has enjoyed the beneflts, or where such 
contracts are .attaclced by creditors af ter the corporation becomes insol- 
vent. Chicago, E. I. & P. By. Co. v. Union Pac. By. Co., 47 Fed. Rep. 
22, followed. 

4. Same— Accommodation Paper — Bona Fide Holdbrs. 

A corporation empowered to issue bonds or exécute promissory notes 
is liable upon its accommodation paper in ilie hands of persons without 
notice that such paper was not exeouted for value. 

5. Same— Consolidation of Corporations— Guaranty op Bonds of Another 

Corporation. 

A land company empowered to form a "temporary or permanent con- 
solidation" with any railway company, in furtherance of its gênerai 
powers, may purchase ail the stocli of a railway company, and thereby 
control the same, if such control is In furtherance of the gênerai powers 
of the land company. 

6. Same— Guaranty op Secitritibs op Anotheb Corporation. 

A land coiupnny thus empowered was authorlzed to c^en and develop 
mtnlng and timber lands, and to condemn a right of way for the expoit 
of Its products. HM, that the land company had power to guaranty the 
bonds and the Interest on the preferred stoclî of the railway company, 
in order to complète the railway, and thereby secure a market for the 
products of the land company. 

7. Bame— Amendment op Charter— Rétroactive Eppect. 

Whlle this temporary consolidation existed, the railway company Issued 
and delivered to the Uind company second mortgage bonds on account of 
its indebtedness to the land company. The clause in the charter 6f the 
land company permltting a consolidation with a railroad company waa 
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sttbBequentIjr repealed. Thereafter, the land company guarantled tKe 
bonds, and hypotheoated or sold them to bona flde pledgees and pûrchas- 
erà. BOd, that the repeal did not prohlblt the land company from con- 
tinuln^ Its union wlth the railway company, or from binding ItseU by tbe 
gnaranty. 

8. GuABANTT OF DiviDENDS— Amottnt of Guahantor's Liabilitt. 

A land company, In the lawful exercise of its powers, guaranticd todefl- 
nltely a semiannual dividend off'2% per cent, on the preferred stock of a 
railway company. Thereafter both companles became insolvent 3eld, 
that the holders of sucb stock, in the absence of évidence showing the 
yaJLne of such security to be greater or less than par, were entitled to 
prove daims agalnst the guarantor to the amotmt of the par of their 
stook. 

9. lNsdi,VBNcrr— RiGHTs of Lien Cbhditohs and Holdbrs of Collathrai,. 

In insolvency proceedings under Gen. St Ky. c. 44, art 2, creditors hav- 
Ing liens or collatéral seeurities (in aU cases not expressly excepted by the 
statute) are entitled to divldends on their whole debts, and not merely 
on the balances after dedncting the yalue of their seeurities. 

10. Pbdehal Coxikts— Following State Peacticb. 

In the absence of spécial provisions in the insolvency laws of a state, 
a fédéral court is not boimd to foUow the state courts as to the rlght of 
a créditer holding collatéral security to a dividend on the full amount of 
hlsdebt 

In Equity. Bill by J. Kennedy Tod, Hugh Oliver Nortlicot, and 
William Stewart Tod, the Central Trust Company of New York, 
and the èplumbia Finance & Trust Company against the Kentucky 
Union, Lànd Company and others for the appointment of a receiver, 
declaring: an assignment under the law of Kentucky, on account of 
the debtor haTing made préférences, and sale of respondents' prop- 
erty. Decree was rendered for èomplainants, ana a référence 
ordered. The commissioner now submits to the court questions aa 
to the validity and priority of certain claims. 

Olin, Eivès & Montgomery, Butler, Stillman & Hubbard, anfl 
Humphrey & Davie, f or complainants. 

St John Boyle, for J. W. Gaulbert and others, holders second 
mortgage bonds, 

William lindsay, Dodd & Dodd, and Grubbs & Moraney, for gên- 
erai creditors. 

Before IJUETON, Circuit Judge, and BABE, District Judge. 

LUBTON, Circuit Judge. The Kentucky Union Land Company 
made a con^eyance operating as a préférence to certain of its 
creditors. This conveyance was assailed as a fraudulent préférence 
in contemplation of insolvency, and prohibited by article 2, c. 44, 
of the General Statutes of Kentucky. 

Under the proceedings instituted in this court a decree was en- 
tered Dédembei- 1, 1891, adjudging the said conveyance to be a 
préférence, Vfîtlun the meaning of the said act, and that the same 
operated as an assignment, as of thè 6th of February, 1891, of ail 
of the property and effects of the Kentucky Union Land Company 
for the equal beaieflt of ail îts creditors, according to the provisions 
of said act; ànd a receiver was appointed, as required by the 
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Kentucky act, and the cause referred to the master of this court 
to adrertise and receiye proof of debt against said company, and 
to report who were creditors of the said company on the 6th of 
February, 1891, and the amount of the debts due to them, respec- 
tively, whether such debts were matured, and whether absolute 
or contingent. He was also directed to report what, if any, se- 
curîties are held by any of the creditors of the land company. 

Among other creditors flling claims with the commissioner, or 
intervening by pétition, were: 

(1) The holders of the flrst mortgage bonds of the Kentucky 
Union Bailway Company, the principal and înterest of which had 
been guarantied by the Kentucky Union Land Company. Thèse 
bonds amount to $2,625,000, and the owners and holders are repre- 
sented by J. Kennedy Tod, who stands for and represents the class 
with respect to the questions arising as to the validity of the 
guaranty of the land company. 

(2) The holders of $800,000 of second mortgage bonds of the Ken- 
tucky Union Bail way Company, the principal and interest havlng 
been guarantied by the Kentucky Union Land Company, Thèse 
bonds are represented by J. W. Gaulbert, in respect to the ques- 
tion made as to the liability of the Kentucky Union Land Company 
as guarantor. 

(3) The claim of the Central Trust Company. The Kentucky 
Union Land Company guarantied a 5 per cent, divîdend upon 
stock of the Kentucky Union Railway Company, to the extent of 
|500,000. The land company agreed that, if the railway company 
and the land company should both fail to pay said dividend, then 
the Central Trust Company should be authorized to sue for same, 
and distribute the recovery among the holders of the guarantied 

, stock. 

The commissioner, flnding the validity of the guaranty as to both 
bonds and stocks challenged by the other creditors and by the land 
company, has submitted to the court the questions arising upon 
the défense interposed, and has also asked directions as to how a 
debt should be reported when the creditor has more than one se- 
curity, or when the debt is due from more than one creditor. 

The matters upon which the commissioner asks instruction are 
those stated by him in his report to the court, as foUows: 

"The questions which your commissioner has, aifter adyising with and 
obtaining the cousent of coimsel in this case, determined to submit to the» 
court In advance of makin? a complète report, are thèse: 

"(1) Was the guaranty of the Kentucky Union Land Company of the prin- 
cipal and interest of the first mortgage bonds of the Kentucky Union Rail- 
way Company within the power of the Kentucky Union Land Company. And, 
if within its poAver, was such power executed in a légal and. blnding way, 
so as to make such guaranty an obligation of the Kentucky Union Land 
Company? 

"(2) Exactly the same question as ni-ising upon the guaranty of the second 
mortgage bonds of the Kentucky Union Railway Company by the Kentucky 
Union Land Company. 

"(3) Was the transaction set out In the claim of the Central Trust Com- 
pany herein, and which pertains to the guaranty by the Kentucky Union 
Land Company of dividends upon certain stock of the Kentucky Union Ball- 

v.57F.no.l — 4 
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way Oojïipany, and an agreem^tî executed by sald Kentucky T|nîon;iiapd 
fÇompwiy wllBi otliers to the Central Tiust CJompany, a contract whlch It 
,*was: MQÏli^ the power of the Kentucfey Union Land Company tp make; and, 
ïf sb, %ae èuch Contract validly and Icgally executed by sald Keùtucky Union 
Baild Gonijiftnyî And, if It coiuld be lawfully executed, what Is tbe proper 
basls foc preof of snch daim as to amoimt, or what means should be taken 
to ascertaln the sald amountï 

"(4) WTiere a creditor of the Kentucky Union Land Company holds as se- 
curity for his claim any part of the assets of the Kentucky Union Land 
Gompahy, is silch créditer to be requlred to sufrender or exhaust such secu- 
rlty before provins generally against the assets of the Kentucky Union Land 
Company?, And, In tlie evmt he shall realize upon such seeuri^, upon what 
basds does his daim then stand? In pther words, can he prove for the whole 
of sald daim against the gênerai assets, or for balance left impaid, or is he 
forbldden to recedve any further payment until ail other creditors bave been 
made eqnal with himî 

"(5) In itljfi ,eyent that any créditer of the Kentucky Union Land Company 
has Personal or other security from a corporation or indlvidual other than 
the Kenttieky Union Land Company, upon what basis is thé claim to be 
computed against the Kentucky Union Land Company? Is it to be credited 
by such amount as may be recelved from auch other security, and only the 
balance proved against the Kentucky Union Land Company, or may the 
whole débit be proved against the iCentudiy Union Land Company, or Is 
such créditer to be forbldden to recelve any part Of the assets of tlie Ken- 
tucky Union Land Company \mtil ail other creditors of the Kentucky Union 
Land Coiapany shall ha vo recelved an equal pi-o rata amocmtî 

"(6) Are corporations wtilch were organlzed by the Kentucky Union Land 
Company, ail of whose stpck Is owned by the Kentuciky Union Land Com- 
pany, ajidaU Of whose assets were slipplied to them b^ the Kentucky Union 
Land Colttpâiiy, to be conSJdered as corporations independent of the Ken- 
tucky Union Land Company, as respects the application of securitles granted 
by them to a creditor who is alsp a creditor of the Kentucky Union Land 
Company, or as personally bound to creditors ^yho are also creditors of the 
Kentucliy Union Land Company, or Is such llablUty or such security granted 
by such corporations to be treated as If granted by the Kentucky Union Land 
<jompany, and subject to the same raie? 

"(7) What collatéral security is to be allowed J. Kennedy Tod & Oo. upon 
their claim? 

"Respèctfully submitted*. Tlios. Speéd, Spécial Comr." 

L Did the Kentucky Union Land Company haVe the power to 
bind itself by Its contract guarantying the principal and interest 
of the flrst môrtgage bonds issued by tfie Kentucky Union Eailway 
Company? 

The q'uéstion, as presented on this record, is a question, pure and 
simple, as to how far the authority to exécute thèse contracts is 
sustained by the corporate powers which the làw has vested in 
this Company. No question arises as to the rights of bona flde 
holders of thèse bonds, for value, and without notice of the facts 
that the bonds had not been indorsed upon their sale and transfer 
by the guarahtying corporation. The gênerai doctrine may be 
taken to be well settled in the courts of'ttie United States that the 
powers of a corporation are such, and such only, as are conferred by 
the law under which it is incorporated, The charter is the meas- 
ure of the power of every corporation, and by this test must every 
corporate act be tried. This rule, however, concèdes the usual 
propositions applicable to every législative acl^ — that wfiat is fairly 
implied is as much gratited as if expressly enumerated. The cases 
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eupporting this gênerai doctrine are very numerous, and only a 
few need be cited: Pearce v. Eailroad Ce, 21 How. 441; Thomas v. 
Eailroad Co., 101 U. 8. 82; Pennsylvania R. Co. v. St Louis, A. & T. 
H. R. Co., 118 U. S. 290, 6 Sup. Ct. Rep. 1094; Central Transp. Co. v. 
Pullman's Palace-Car Co., 139 U. S. 59, 11 Sup. Ct. Rep. 478; Mad- 
dox V. Graham, 2 Metc. (Ky.) 5G; Davis v. Eailroad Oo., 131 Mass. 
258; Marble Co. v. Harvey, 92 Tenn. — , 20 S. W. Rep. 427; Miller 
V. Insurance Co., 92 Tenn. — , 21 S. W. Rep. 39. 

Mr. Justice Gray, in Central Transp. Co. t. Pullman's Palace-Car 
Co., after reviewing the décisions of the suprême court of the 
United States, concludes that they may be summed up thus : 

"The charter ot a corporation, read in the light of any gênerai laws which 
are applicable, is the measure of ite power, and the emimeration of those 
powers implies the exclusion of ail otbers not fairly Incidental. AU coa- 
tracts made by a corporation beyond the scope of those powers are unlawful 
and void, and no action can be maintained upon them in the courts, and this 
upon tliiree distinct grotmds: The obligation of every one contracting with a 
corporation to take notice of the légal llmlts of Its powers; the Interest of 
the stockholders not to be subjected to rlsks whlch they hâve never under- 
taken; and, above ail, the Interest of the public that the corporation shall 
not transcend the powers conferred upon it by law." 

The power to exécute accommodation paper, or to guaranty for 
accommodation the obligations of another corporation, is not 
expressly conferred by the charter of the land company. Ordi- 
narily, such power is not implied from the powers conferred upon 
corporations, and such contracts are generally in escess of the 
powers of corporations, and therefore void as ultra vires, in the 
true sensé of the terra. 

This proposition rests upon two or more very évident reasons: 

(1) The corporate funds belong to its shareholders, and, by the 
very terms of the law creating it, cannot be devoted to any other 
purpose than those indicated by its charter and constitution. Such 
obligations would violate the fundamental terms of the agreement 
between the corporators themselves. 

(2) To do so would be to exercise a power not conferred by the 
state, either expressly or impliedly. The state's grant of the cor- 
porate franchises is for the purpose prescribed, and the exécution 
of such obligations would be beyond the power conferred, and there- 
fore a diversion of the corporate pnrposes, as well as of the corporate 
funds. 

(3) Such obligations rest upon no considération, and would not, 
therefore, be valid. They would amount to a donation of the cor- 
porate funds, and therefore an unlawful diversion. Mor. Priv. 
Corp. 423; Davis v. Railroad Co., 131 Mass. 258; Madison Plank- 
Road Co. V. Watertown Plank-Eoad Co., 7 Wis. 59; McClellan v. Pile 
Works, 56 Mich. 579, 23 N. W. Rep. 321; National Park Bank v. 
German-American Mutual Warehouse & Security Oo., 116 N. Y. 
292, 22 N. E. Eep. 567; Aetna Nat Bank v. Charter Oak Life Ins. 
Co., 50 Conn. 167. 

But there is no inhérent want of power in a business corpora- 
tion, having the power to exécute negotiable paper, to obligate itself 
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as a sureiy or guarantor. If such a corporation receive commer- 
cial Ipâper or bonds in due course 6f business, we see no reason why, 
upon transîerring sucli pàper, it inay not be lawful to obligate îtself 
as indorser or guarantor. Such. a contract would be a new and 
independent contract, and would rest upon a sufficient considération, 
if entered into as a legitiïnate means of increasing the value of the 
security to be disposed of in ordinary course of business. In Eail- 
road V. Howard the question arose as to the liability of a raUroad 
company upon its guaranty of certain bonds issued by various 
counties and cities, and received by the railroad company in pay- 
ment of subscriptions to its stock. Upon full considération it was 
held that, inasmuch as the company had received the bonds in pay- 
ment of stock, it had a right to obligate itself by its own bonds 
for the purpose of biiiilding its road; it might lawfuUy, and in 
furtherance of its authorized purpose, guaranty such bonds, as a 
means of augmenting their value on the market, thus producing 
f unds to build its road. 7 Wall. 411, 412. The power of a corpora- 
tion to birid itself by a guaranty, when it does sô for its own beneiit, 
and as a means of selling at an augmented value, is generally con- 
ceded by the authorities. "In such cases," says Mr. Eandolph in his 
work upon Commercial Paper, (volume 1, § 334,) "the guaranty 
is an original contract of the corporation, for its own benefit; the 
considération moving to itself, and not to the person whose debt 
is guarantied." 

Where a corporation has power to issue bonds or exécute prom- 
issory notes, it wUl be liable upon accommodation paper, though 
ultra vires, if such paper comes to the hands of a bona Me holder 
for value, without notice. Such a holder wUl be entitled to stand 
upon the presumption that the paper was executed for value, and 
for a lawful pui-pose. Mor. Priv. C!ori). § 597; Monument Nat. Bank 
V. Globe Works, 101 Mass. 57; Mechanics' Banking Ass'n v. 
New York & S. White Lead Co-, 35 N. Y. 505. The principle has 
been thus stated: 

"Where a corporation has power, under any olrcumstances, to Issue nego- 
, tiable socurltles, the bona flde holder }ias a right to présume that they were 
issued under clrcimistances whlch give the requisite authority, ajid that they 
are no more liable to be hnpeached for any infirmity, In the hands of such 
à holder, than any other commercial paper." City of Lexington v. Butler, 14 
Wall. 296. 

There being no absolute want of power in an ordinary business 
corporation to bind itself as a guarantor, we must next inquire as 
to the circumstances which will make such a contract lawful and 
obligatory, The cases already cited establish the proposition that 
if such a corporation has the power to issue bonds or other com- 
mercial securities, and becomes the holder of sucb bonds or se- 
curities issued by other corporations, it may indorse or guaranty 
them upon transferring them for the purpose of raising money to 
carry ont any purpose for which it might borrow money. 

The right of a corporation to do an act or make a contract is 
not always a question of law. What it may not do under some 
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cÎTCumstances, it may do under others. It may carry on the busi- 
ness it is authorized to do in the nsual and customary manner 
that business of tbe same nature is carried on by individuals. "It 
is, therefore," says Mr. Morawetz, "impossible to décide abstractly 
that acts of a particular description are within or without the char- 
tered powers of a corporation. The right of a corporation to per- 
form an act dépends, in every case, upon ail the surrounding cir- 
cumstances, and facts can be conceived which wonld render almost 
any act justifiable." Section 362. He further observes (and it is 
an eminently sensible observation) that "no rules can be framed 
which would be of any practicable value in determining cases of 
this character. ♦ « * The application of the law to individual 
cases must always remain a matter involving the exercise of Sound, 
practical judgment, and business expérience." "Great caution," he 
says, "is therefore necessary in treating a décision that a corpora- 
tion bas or bas not authority to do a particular act as a précèdent 
to be foUowed in other cases." Sections 362, 392. 

Another gênerai principle seems properly to require a statement 
before we apply the law to the circumstances surrounding the trans- 
action now to be considered: The gênerai rule in regard to the 
construction of a charter is that it îs to be construed strictly 
against the grantee; that ail which is not clearly granted, either 
expressly or by reasonable implication, is to be held against the 
corporation. But, where a corporation is seeking to repudiate 
l'iability upon a contract fatrly entered into, a slightly modifled 
rule of construction was stated by Mr. Justice Brewer, which seems 
to be in accord with the rule of the English courts, and to hâve 
the support of natural justice. The distinguished justice said: 

"The question as to whether a contract Is ultra vires or uot may arise in a 
couti'oversy between the state and a corporation, or between the corporation 
and the party with whom it has assumed to contract, and it may well be 
that différent raies of construction apply to the two cases. Ail grants, even 
grants of corporate franchises, are construed strongly tn favor of the govem- 
ment, and against the gr,antee. So. when the state challenges the action of 
one of its corporate créations, it may insist on clear warrant for such action, 
It muy say: 'Point to tlie letter of your authority. I abide by my contract, 
•ind proteet you in the rights and franchise.s I hâve glven. Abide by your 
contract, and assume to do no act in disregard of the duties I hâve Imposed, 
or beycud tiie axithorlty I hâve conferred.' The rule of strict construction 
cxists iu such a case. Eut a milder rule applies when a corporation seelcs 
to repudiate a contract into which it has formally entered. It is not seemly 
for a corporation, any more than for an individual, to malie a contract, and 
then break it; to abide by it so long as it is advantageous, and repudiate it 
when it becomes onerous. The courts may well say to such corporations: 'As 
you hâve called It a contract, we will do the same. As you hâve enjoyed tha 
benefits when it was bénéficiai, you must bear Ihe burden whesn it becomes 
onerous. unless it clearly appears that that which you hâve assumed to do is 
beyond your powers.' " Chicago, R. I. & P. Ry. Ce. v. Union Pac. Ry. Oo., 
47 Fed. Rep. 22. 

In the light of thèse principles, let us look at the facts connected 
with the contract under considération. 

The Kentucky Union Land Company was incorporated under a 
spécial charter granted by the législature of Kentucky in 1880. 
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Its original oorporate title was, "Thé Gentral Kentucky Lumber, 
Mining, Manafeicturing, aM Transportation Companj." This name 
was by amefitment of charter in 1890, and after thèse bonds had 
been guarantied^ changed to "The Kentucky Union Land Com- 
pany." The original title indicated very thoroughly the large 
power conferred by the charter, and the composite charaeter of 
the business contemplated thereunder. Under the second para- 
graph of the chaiFter the corporation was declared — 
"Capable in law of purchasing, selling, holding, leasing, conveylng, recelving, 
by gif t or devise, and dlsposing of ail real and personal property and estate;. 
maklng aU cohtracts and by-laws, and doing ail lawful acts necessary and 
proper for thte business and powers hereby conferred upon them, properly 
incident thereto; and of suing and being sued, and hâve a common seal, 
■whioh they may alter, abolish, or renew at pleasure; and the said company 
as such, shaU hâve perpétuai succession and hâve, enjoy, and exercise ail 
the rights, powers, and privilèges which corporations may lawfully hâve; 
and the rights, privilèges and franchises given said company under the 
charter, or any améndments therèto, shaU be for the use and benefit of said 
company, and Its successors by gift or purchase, forever; and said company 
may change its name, and any other person or persons, or corporation wh» 
may become tfte successors of said company, by purchase and conveyance- 
f rom the saine, or by consolidation therewlth, shall be entitled to ail the 
benefits, and biund by aU the diaabilities contalned in this charter and its 
améndments." 

By section 3^ authority was conferred upon — 
"The président ànd directors of said company, when authortzed, so to do, 
by a vote of the shareholders holding a màjority of the bona flde capital 
stoclc of said company, may borrow money on the crédit of said company 
not exceedlng in flimount the capital stock of said company, and may issue 
the bonds of said company In such amounts, and payable when and where 
they may deera best, bearing suçh a rate of interest, payable annually or 
semi-annuaUy, as they may détermine on; and to secure said bonds and in- 
debtedness they may mortgage the property of the said company; and upon 
foredosure and sale of the same, the purchaser shall be entitled to ail the 
rights, privilèges, and franchises given In this charter, aûd any further 
améndments thereto; and said property may be purchased at said sale by 
any person, firm or corporation who shall by said purchase succeed to ail 
the rights of said company as above provided." 

The seventh section déclares the powers of the company, and 
upon the proper construction of this section the ralidity of the 
guamnty to question dépends. The whole section is hère set out, 
and is as foïïôws: 

"The said company shall hâve the power to engage in the business of min- 
ing and manufacturing to any part of this commonwealth, and it may pur- 
chase and lease minerai and timbered lands, and contract for and purchase 
ore, timber, and maohinery for manufacturing the same; and may open and 
develop mines of ore, coal, or other minerais; and may acquire by purchase 
or condemnatlon, ^e necessary right of way for exportlng the products of 
the said mines and the same timber, either in their crade or manufactùred state; 
and may estabUsh and operate — -. — worlis, roUing-mills, saw-mUls, and stove 
fantories, and funsiture factories, as may be expédient or necessary in the ré- 
duction and manufacturing of ores, and the manufacture of timl>er or imple- 
ments for mintog or cuttlng and preparing timber; and the said company may 
eut and prépare timber for markét, and ship the same, either in logs, plank 
or manufactùred articles; and shall hâve aû rights, privilèges, powers, and. 
franchises necessary to the fuU use and enjoypient of the powers, herein 
granted; and mày, lu furtherance of the powers graînted fai this section, effect 
a temporàry or permanent consoUdation wlth any rallroad or transportatlon« 
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Company, chartered or to be chartered, under the laws of this common- 
wealth; and the Consolidated companie8 may hâve and exercise the powers 
ot both companies, and act in the name of elther of them, or in a joint name 
to be agreed upon in the articles or deeds of consolidation; but no such con- 
solidation shall be effectuai untU the same shall hâve been ratifled by a ma- 
jorlty in value of the shareholders of the said company, at a regular or 
called meeting of said company." 

The Kentucky Union EaUway Company was organized under a 
spécial chaxter granted by Kentucky in 1854. Under its charter 
the stock might be subscribed for by "any individual or corpora 
tion." This company was authorized to buUd and operate a rail- 
way from a point on the Ohio river opposite Cincinnati to a point 
on the Virginia or Tennessee Une at or near Oumberland Gap. By 
an amendment of charter it was given the discrétion to make its 
northern terminus at Lexington, Ky. Prior to 1883 it built a 
road 14 miles long, Connecting Clay City, în Powell county, with 
the line of the Newport News & Mississippi Valley Koad. 

Without undertaking to state the détails as to how and under 
what circumstances, and upon what considération, it is sufflcient 
for the purpose of this case to say that, at the date of the con- 
tract of guaranty in question, shares of stock in the railway com- 
pany to the amount «f $1,800,000 were held and owned by the land 
company. This constituted the whole of the shares issued by 
that company, except, perhaps, nine, which were held by the di- 
rectors of the railway company in order that they might be qualified 
to act. The land company at the same time had acquired the 
title to hetween 300,000 and 500,000 acres of mountaîn lands on 
the line of the projected continuation of this railway. In order 
to the development of thèse lands, and to the utilization of the 
timber and mines thereon, it became most essential that this rail- 
way should be completed. Did the land company hâve the power 
to aid în the extension and completion of this railway? 

The powers expressly mentioned in its charter were: (1) To 
purchase and lease minerai and timbered land. (2) To purchase 
ore, timber, and machinery f or , manuf acturing. (3) To open and 
develop mines of iron, coal, or ôther minerais. (4) To acquire by 
purchase or condemnation the necessary rights of way for export- 
ing the products of the mines and the timber, either in crude or 
manufactured state. (5) To establish such works, rolling mills, 
sawmills, stove factories, and furniture factories "as may be ex- 
pédient or necessary in the réduction and manufacturing of ores 
and the manufacturing of timber or implements for mining, or 
cutting and preparing timber." (6) It is given power to eut and 
prépare timber for market, and ship either in logs or manufactured 
articles. (7) It is finally declared that "it shall hâve ail rights, 
pr'ivileges, powers, and franchises, necessary to the full use and 
enjoyment of the powers herein granted." 

To make more plain the intent of the législature that this 
company should hâve ail the powers necessary to the full and 
bénéficiai use of the express powers and privilèges granted, and 
in récognition of the fact that railroad facilities will be essential 
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to the utîlization of the very wide and composite powera expressiy 
conferred; the seventh. section is concluded by adding Aese most 
signtflcant words: 

"And may In furtherance of the powers granted in this section, effiect a 
temporary or permanent consolidation with any railroad or transportatlon 
Company, chartered or to be cliartered, vmder the laws of this common- 
wealth; and the consoUdated companles may hâve. and exerdse the powers 
of both companles, and act in the name oï either of"them, or in a joint name 
to be agreed upon In the articles or deeds of consolidation. • • *" 

New, the case, as it was presented to the land company, was 
this: "We hâve purchased, as authorized by our charter, a vast 
body of timbered and minéral lands. We are authorized, express- 
ly, to utilize thèse lands by developing their ttmber and minerai 
Interest. The intention of the législature was that this buried 
naturaJ wealth shall be utnized by the érection of sawmiUs, iron 
Works, rolling mills, fumiture factories, iron furnaces, and by the 
opening and operating of iron and coal mines. It contemplated 
that transportatlon of the products of thèse mines, mills, and 
factorîes wonld be a matter of great concern. The right to con- 
demn rights of way is conferred." 

That railroad transportation would be essential to get to market 
thèse products, and for the necessary development of the towns 
which must spring up around enterprises so numerous, was also 
in contemplation of the state when the charter was granted, is 
évident from several considérations: 

(1) The coal, iron, and timber, and the manufactured products 
of the contemplated miUs and factories could not be profltably 
utilized without cheap transportation. 

(2) That the company should engage in transportation is indi- 
cated by the original title of the corporation. It was to be a 
transportation company as weU as a mining and manufacturing 
company. 

(3) The power to consolidate with any railroad company, char- 
tered or to be chartered, is expressly conferred. 

(4) In case of such consolidation the companles were to exer- 
cise the powers of both, and act ta the name of either, or in an 
agreed name. The power did not stop hère. There might be a 
"temporary consolidation" with a railroad company. The mean- 
ing to be attached to the term "consolidation," as used in a law 
authorizing the consolidation of two or more corporations, is un- 
certain. It dépends not often upon the particular terms of the 
act giving the power, and the légal effect resulting from "consoli- 
dation" will largely dépend upon the character of the consolida- 
tion authorized by the permission, as well as upon the contract 
actuaUy entered into by the consolidating companles. Generally, 
the merging of the companies into a new and distinct corporation 
îs contemplated, and is the légal resuit. Not infrequently, the 
absorption of one corporation by the other is the conséquence of 
consolidation, Kailroad Co. v. Georgia, 98 U. S. 362, 363; Eailway 
Go. v. Ham, 114 U. S. 595, 5 Sup. Ot. Eep. 1081; Mor. Priv. Corp. 
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§§ 942, 939. Mr. Morawetz states a third kind of consolidation as 
posràble, "by preserving the légal identity of both. companies. 
TMs may be done by issuing shares in the one company to the share- 
holders in the other company in exchange for their shares, thus 
making the one company the holder of ail the shares in the other 
company, or by regarding the united shareholders of both com- 
panies as shareholders in each corporation ; both corporations, how- 
ever, acting under similar charters, and under the same manage- 
ment. Thèse transactions would differ widely in their légal con- 
séquences. Whether the resujt be called a 'consolidation' or 'merger,' 
or 'amalgamation' is merely a matter of définition." Section 942. 
The power to consolidate a land, mining, and manufacturing com- 
pany with a railroad company, and to make such consolidation 
either permanent or temporary, must enlarge the gênerai scope of 
the powers of such a corporation. It contemplâtes the absorp- 
tion of the railroad company by the land company, and the abso- 
lute assumption by the latter of the debts of tiie former. It also 
contemplâtes the acquisition of ail the franchises of the railway 
company. The greater power, of entirely absorbing and extin- 
guishing the railway as an independent entity, clearly includes 
the lesser power, of a union by whicih the railway company might 
retatn its identity, and yet be în such connection with tiie land 
company as to amount to what the législature deflnes as a "tem- 
porary consolidation." The case of Branch v. Jesup, 106 XJ. S. 468, 
1 Sup. et. Eep. 495, is an instance of construction of charter powers 
much in point. There a power conferred on one railway company 
to incorporate its stock with the stock of any other company was 
beld to so enlarge the powers of the company as to enable it to 
sell and dispose of a part of its line of said railway to another com- 
pany. To consolidate so as to create a new company out of the 
old consolidating companies would inevitably operate to dissolve 
the old companies. To consolidate so as to bring about the absorp- 
tion of one by the other would as inevitably dissolve the absorbed 
company. Clearly, neither of thèse consolidations could be "tem- 
porary." A dissolved corporation is an extinct corporation, and 
when, by the death of both, a new corporation is creatéd, there 
cannot be, without new législative birth, a résurrection of the dis- 
solved and extinct factors. Yet the Kentucky Union Land Com- 
pany was expressly empowered to consolidate with la railroad 
company in such a way as that the union should be "temporary." 
If a reasonable and useful meaning can be given to this alternative 
power, it ought to be done, rather than that the power to make a 
^'temporary consolidation" be considered as an idle and useless term. 
The législature has not used technical language in conferring thîs 
power, and we ought not to attach a technioal meaning to the words 
unless such meaning is otherwise required in order to give effect 
to the législative intent. There is nothing în this charter to 
Indicate that only a technical consolidation was authorized. On 
the contrary, the power to make a "temporary consolidation," 
looking to ail the four corners of this charter, clearly implies the 
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jtower tô inake snch an alliance or bying about sïk^ a union and 
«o-opepationiof interests between the land compaay jond a rail- 
•way compBetiy as shall be to tte mutual interest of each, and place 
boâi Ttnder tiiie same control and management. This could be done 
by tbè plan suggested by Mr. Momwetz in section 942, whereby 
the sbkres 6f one company sbould be held by the other, or by tte 
saane: persons. This meaning seems reasonable and proper, look- 
ing to the objects and purposes of this corporation, and any steps 
which bronght about nnity of Interest and coopération in purpose 
as being legitimate and anthorized. . Under tiiis jwwer, we are 
of opinion that the Kentueky Union Land Company had the power 
to acquire Hie shares in the railway company, and the right to 
exercise control over the rail wày company through the owner- 
ship and control of those shares. 

tJndoubtedly, the gênerai mie is that g, corporation has no implied 
power to aequire shares in another for the purpose of controUing 
it. Marble Go. v. Harvey, 92 Tenu. — , 20 S. W. Bep. 4=27. This 
wouîd be côntrary to tbe well-understood public policy concern- 
ing such companies. But this objection does not lîç hère: 

(1) Beca'use the charter of the railway Company expressly pro- 
Tidés that its shares may be owned by any other corporation. 

(2) The- express power In the charter of the land company re- 
moves ail -objections, based du grounds of public policy, to ita con- 
trol of a railway company by and through its shares. 

What the législature of Kentueky has expressly permitted can- 
not be voidj as against public policy, in the absence of any viola- 
tion of a, constitutional provision- Under such circumstances it 
is not for the courts to say that what the législature authorizes 
is unlawfui, because contrary to public policy. Having authority 
to acquire this sto<îk, the land company became the sole stock- 
holder in Oie railway company. Each had express authority to 
borrow money and issue bonds to carry out the purposes of the 
organizaition. The completion of this railway was an object within 
the scope of its charter powers. It could do so by its own name, 
or by aiding the railway company to negotiate its securities, by 
guarantying their payment The guaranty was not for the ac- 
commodation of the railway company. The guanantor being the 
sole shareholder of the railway company, it was a contract for 
its own benefit, and therefore resited upon a sufflcient security. In 
addition, the land company was a creditor of the railway com- 
pany, and was to, and did, receive the proceeds arising from sale 
of one-half million of thèse bonds. The remainder of the money 
thus raised was to be applied to the building of the railway Une. 
The considération was suflQcient to fully support the contract. 

A like question arose in Cîhicago, E. I. & P. Ey. Oo. v. Union Pac. 
Ey. Co., 47 Fed. Eep. 16, where Mr. Justice Brewer held that: 

"Wher^ one rallroad company owns substantlally aU the stock of another 
raliroad company, à lease of the latter Une for rent to be pald to the former 
company is not vôld for want of considération, sdnce it amounts merely to an 
agreemeut to pay ihe rent directly to the stockholders." 
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tJpon appeal to the United States circuit court of appeals for th.e 
Bixth. circuit, tMs ruling waa afarmed. 51 Féd. Eep. 329, 2 C. 0. 
A. 242. 

The directors of th.e rail-wiay company held the property of thaJt 
Company, including thèse bonds and their proceeds, when sold, in 
trust for the Keatueky Union Land Cîompany, as holders of the 
shares in tiiat conii>auy. To say that its guaranty of thèse bonds 
■was a mère accommodation guaranty, when it was the cestui que 
trust in the proceeds of the bonds, and thereby enable iit to defeat 
its responsibility, as a contract ultra vires, would be sticking in 
the bark, and resuit in mauifest injustice. That at some future 
day this union may be dissolved by a sale of the stock owned by the 
land company is not of importance. The real and substantial owner 
of the railroad company at the time thèse bonds were guarantied 
was the land company. The guaranty was for the beneflt of the 
guarantor. Union Pac. Ry. Co. v. Chicago, K. I. & P. Ey. Co., 51 
Fed. Eep. 310, 2 C. C. A. 174. 

The case is not like that of Davis v. Railroad Co., 131 Mass. 258. 
That was a donation to support a musical festival. The beneflt 
to the railroad company was in the supposition that it would 
profit by increased travel. This was altogether too remote, and 
the contract properly held void. 

When the question is, as hère, whether or not a particular act 
ia ultra \'ires, decided cases are of little value. Each case must 
be largely a question of fact. Yet, by référence to a few of the 
decided cases, we can discover the principle upon which other 
courts hâve proceeded in deciding such questions. We will refer 
to a few cases: ^ In Louisville & N. E. Co. v. Literary Society of 
St. Rose, 15 S. W. Eep. 1065, the court of appeals of Kentucky 
passed upon a question invoMng tiie implied powers of a corpora- 
tion. It appeared that the Literary Society of St. Eose and the 
Literary Society of St. Catherine were corporations for educational 
purposes, existing in or near the town of Springfleld, in Washing- 
ton county, Ky. They had power to contract, and to buy and sell 
real and personal property, for the purpose of sustaining and carry- 
ing on said institutions of leaming, and not otherwise. Each of 
them owned and operated a farm of about 1,000 acres, of very con- 
sidérable value. This, in the language of the court, "created a 
large industry in the way of supplies fumished to them, and they, 
in tum, furnishing to ofthers." Each of thèse corporations slgned 
an obligation to pay a certain amount of money, by way of a dona- 
tion, to a railroad company, to induce it to extend its line near 
their property. In an action upon thèse obligations it was con- 
tended that they were ultra vires. The court said : 

"(jorpôrations dérive their powers from their charters. They are those 
which are expressly glven, or, by falr implication, are necessary to the ex- 
écution of their object. Cases may be found where the offlcers of a corpora- 
tion hâve exceeded their powers, but the corporation, nevertheless, held llable, 
because the transaction was wlthin tbe scope of Its business, and it had re- 
céived a beneflt from It. The only trouble arose from a defect of power in 
the managers. This case Is not wlthin this class, however, because it ap- 
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pears, bjejrond ail âaabt, that the changé of location, as to dépôt, was not to 
the làterest <^ thèse institutions. The building of the road was calcula ted,. 
however, to bè hlghly bénéficiai to them, both as fumishing convenient ac- 
cess to them for persons comlng and golng, and also in fumishing them a 
means of obtalning their supplies, and sending thelr products to marlset It 
was calculated to, and tmdoubtedly did, add greatly to the value of thelr 
propertles, and the large Industries whlch their charters had authorized them 
to create. It conferred a direct benefit The power exlsted, by fair impUea- 
tion, to do anythlng reasonably calculated to add to this value. How far 
this power extended, we need not décide. Certalnly, however, if, during a 
portion of the year, thèse institutions had been abnost inaccessible, for the 
lacli of a tumpike or a bridge, a subscription by them to buUd either would 
hâve been valld; and, while not authorized to enter into ail manner of spécu- 
lations, yet, in our opinion, a subscription by them to ald the building of this 
road was not, under ail the circumstances, idtra vires, and therefore void." 

Wh.ere a corporation owned a large body of wild lands, and had 
power by thieir charter "to aid in the development of minerais 
and other materials, and to promote the clearing and settlement 
of the country," it was held that the building of sawmills and an 
hotîel for the accommodation of those having business in con- 
nection with carrying ont the prime object of the corporation was 
within ils powers. Watts' Appeal, 78 Pa. St 370. 

In Mamifacturing C!o. v. Olark, 32 Mo. 305, it was held that a 
company authorized to mine coal had authority to purchase and 
run a steamboat for the transportation of the coal to market. 

One railway company, under authority of law, leased the line 
of another for a term of years. The considération of the lease 
was an annual rental, and that the lessee company shouLd guaranty 
the principal and interest of bonds to be issued by the lessor 
company. The contract of guaranty was challenge as ultra vires. 
The lessee company had no express authority to make such con- 
tract of guaranty, but did hâve power to make aU such contracts as 
were usual and proper in the building land opération of a rail- 
way, and it likewise had power to lease the line of the lessor 
company. It was held that the considération was suflScient, and 
the guaranty valid. The court was of opinion that it was as com- 
pétent for titie company to promise to pay conditionally as to 
promise to pay absclutely; that the validity of the agreement de- 
pended upon the sufflciency of the considération. The right to 
take the lease being express, it was a good considération for the 
conditional promise involved by a contract of guaranty. Low v. 
Eailroad Co., 52 Cal. 53. See, also, Smead v. Railroad Co., 11 Ind. 
104, and Zabriskie v. Railroad Cb., 23 How. 381, where a gênerai 
authority to aid a Connecting railroad company was held suffl- 
cient to authorize the guaràntyrng of the bonds of such road. Also, 
Mor. Priv. Ck>rp. § 423. 

Under the laws of Wisconsin, railroad companies were given 
power to make such contracts with railroads tenninating on the 
eastern shore of Lake Michigan, within the state of Michigan, as 
would enable them to run their roads in connection with each other, 
etc., and to "build, construct, and run, as a part of their corporate 
property, such number of steam beats or vessels as they may deem 
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necessary to facUitate tlieir business." Held, that under this 
power a railroad company could contract with a steamboat company 
to run in connection with its line, and might lawfully guaranty 
that therr savings shonld net fall below a certain sum. Green Bay 
& M. E. Co. V. Union Steam-Boat Co., 107 U. S. 98, 2 Snp. Ct. Kep. 
221. In that case, Mr. Justice Gray said: 

"Whatever, under the charter or other gênerai laws, reasonably construed, 
may fairly be regarded as Incldental to the objecta for which the corpora- 
tion is created, is not to be taken as prohibited." 

A contract by a mining corporation to advance a spécifie sum 
of money to aid in the construction of a tunnel to drain its mine 
was held not to be ultra vires, and that such a contract came with- 
in the incidental and implied powers of a mining company. Sutro 
Tunnel Co. v. Segregated Belcher Min. Co., 19 Ner. 121, 7 Pac. Rep. 
271. "Where a corporation was formed for the purpose of dealing 
in and speculating in real estate, and with the express power 'to 
buy, improYe, sell, lease, and otherwise dispose of real estate,'" it 
was held that the term "improve" includes the performance of any 
act, whether on or ofE the land, the direct and proximate tendency 
of which was to benefit or enhance its value. It was therefore held 
that a subscription made by such a corporation to a railroad com- 
pany for the purpose of increasing the facilities and lessening the 
cost of transportation on the same, "where the direct and proximate 
tendency of such increase of facilities is to enhance the value of 
its lands," was a valid and binding contract Vandall v. Dock Co., 
40 Cal. 84 

In the case of Whetstone v. University, 13 Kan. 320, (the opinion 
being delivered by Mr. Justice Brewer,) it was held that where a cor- 
poration was created for the purpose of locating and laying ont a 
town site, and making improvements thereon, it was within the 
power of such a company to donate lands for the purpose of secur- 
ing the érection and maintenance of a school upon property ad- 
jacent to that owned by the town-site company; "that the direct 
and proximate tendency of the improvements sought to be obtained 
by the donation is the building up of the town, and the enhanced 
value of the remaining property. The purpose of the corporation 
îs to build up the town, » • • and this purpose is directly 
furthered by such a donation." 

Upon évidence that it was customary and necessary, in the eco- 
nomical conduct of the business of iron furnaces, to conduct a sup- 
ply store in connection therewith, it was held by the suprême court 
of Tennessee that debts created in the purchase of a stock of goods 
for such store were valid obligations of the furnace company. The 
power to conduct such a store, being clearly incidental to the busi- 
ness of making iron, was therefore within the corporate powers 
of the company, though not mentioned in the chaiter. Seftright 
V. Payne, 6 Lea, 283. 

A most important and instructive case, involving the circum- 
stances under which a corporation may, under its implied powers, 
enter into a valid obligation as guarantor of the bonds of another 



62 FEDERAL EEPOÊTER, vol. 57. 

Company, Is ihàt ot EÙerman v. Stock-Yârds Co., (N. J. Cat) 23 Ati. 
Rep. 292. '■■;;. '^ • ■ ■■' :-"i 

2. The guàrajity of a dividend upon the préférence stock of ihe 
railway Compiàny stands upon tlie same footing as ihe guarànty 
upon tib.e bôndsi The "teûiporary consolidation" between the two 
companies, springing ont of the ownership of the stock in the rail- 
way Company by the land company, in view of the tenns of the 
charter of tte ïatter company, authorized it to aid the former in àny 
usual way to build its Une of railroad. 

3. As to the gnaranty of the second mortgage bonds issued by 
the raUway Company: Bonds to the amount of $800,000, secured 
by a second niortgage on the property of the Kentucky Union RaU- 
way Company, were issued and delivered to the Kentucky Union 
Land Company on account of indebtedness due by the railway 
company to the land company. A large part of thèse bonds were 
«old by the land company, and are now in the hands of varions 
individuals, who hbld same as bona fide purchaqers for value. When 
sold, the paymeat of thèse bonds, principal and interest, was guar- 
antied by the land company. Others hâve been pledged as col- 
latéral security, and thèse, also, were guarantied by the land com- 
pany. The bonds, having been received in pajment of, or on ac- 
count of, indelïtedness, became the property of the Union Land 
Company. To âugment their value when sold, or pledged as col- 
latéral, their payment was guarantied. It is true that when this 
guarànty was placed on the bonds thé clause in the charter of the 
land company permitting a consolidation with a railroad company 
had been repéaJed. Inasmuch, however, as the connection between 
thèse two companies was authorized when the làtter acquired the 
stock of the former, and pald or assumed its debts, and inasmuch 
as this alliance, union, or "temporary consolidation" was in force 
when this repealing act took effect, and when thèse bonds were 
guarantied, wè think it was net prohibited by the repeal from 
continuing the union of the two companies, or obligating itself by 
this guarànty. The amendment should be construed as prospec- 
tive, and not rétrospective. Any relation which had theretofore 
been entered into with this railway company was not affected by the 
amendment, and ail which could be lawfuUy done by reason of such 
existing lawful union might thereafter be done, so long as it con- 
tinued. Irrespèctive of the particular power resulting from the 
"temporary èonsolidation," and the relations resulting therefrom, 
this obligation of the land company is valid, under the authority of 
the case holding that a corporation having the power to bind itself 
by commeréial p6,per might, indorse or guarànty commercial obliga- 
tions received in ordinary course of business, and guarantied 
when sold to augment the price realized on their sale and transfer. 
Railrhad Co. v. Howard, 7 Wall. 392, and cases heretôfore cited. 

4. The commissioner submits to the court the question as to the 
proper basis upon which thé clainis of the Central Trust Company 
shall be reported. In event of default of payment of dividenda 
guarantied on stock of Kentucky Union Railway Company, the 
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Central TraBt Company was authorized to sue and collect sucli divît 
dend for the nse of the holders of the guarantied shares. Tlie 
dMdends were not guarantied for any particular term. The guar- 
anty is indeflnite, and is an obligation so long as the stock is out- 
standing. . The railway company and the land company are both in- 
Bolvent, and the assets of each company are now to be distributed 
among creditors. The holder of stock so guarantied is a créditer 
of the guarantying company, and as such entitled to proTe his claim, 
and share in the assets along with other creditors. The proper 
basis seems to be the value of his claim. That value in this case 
would be the value of stock upon which a semiannual dividend of 
2^ per cent, was guarantied by a solvent guarantor. If the divi- 
dends were guarantied for only a limited number of years, then the 
value of the guaranty would be the présent value of dividends pay- 
able at future dates, and this would require a calculation based 
upon the payment by anticipation of a recurring future liabUity. 
But hère we are to deal with an indefinite and practically perpétuai 
obligation. The obligation is not only breached with respect to 
;past-due dividends, but the créditer is, in view of the winding up 
of this corporation, entitled to recover now the entire value of this 
future and perpétuai obligation. An obligation to pay perpetually a 
dividend of 2^ per cent, semiannually must be valued, and a recovery 
had commensurate with the conséquences to such a créditer ef the 
total failure of this company to in any way hereaf ter fulfiU its guar- 
anty as to future as well as past dividends. The creditor's loss is 
the présent value of an obligation bearing interest at the rate of 
2i per cent, semiannually. This must be ascertained upon the 
assumption that the guarantor is solvent. The insolvency that now 
in fact exists cannot be looked to in ascertaining the loss sustained 
by the holder of such a security. Such a security is not, as the 
court may judicially know, in the absence of évidence, worth less 
than the par of the stock. The Central Trust Company will there- 
fore be entitled, in the absence of évidence showing a less or greater 
value than par of such a security, to prove its claim as trustée upon 
the basis of the par value of the stock so guarantied. 

Instruction is asked as to the basis upon which a debt is to be 
reported: 

(1) Where the créditer is otherwise secured, either by cellaterals 
or by prier mortgage en preperty of the land company. 

(2) Where the créditer has persenal or other security from a 
corporation or indivîdual other than the land company. 

A payment made by the Kentucky Union Land Ocompany to Kerr 
was held te operate as a fraudulent préférence in view of insol- 
vency, under the Kentucky statute, being article 2, c. 44, Gen. St. 
Ky. The decree pronounced in this cause December 1, 1891, ad- 
judged that préférence te be within the meaning ef that statute, 
and the payment aferesaid "eperated as an assignment and trans- 
fer of ail of the preperty and effects of the said Kentucky Union 
Land Company owned by it upon the 6th day of February, 1891, 
and," so proceeds the decree, "ît is hereby declared to hâve inured 
to V^. ben^t of aU the créditera of the said Kentucky Union Land 
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OoBipatly in proportion to the amount of theîr respective demanda, 
îOcludlng those wMch. are future and contii^ent^ subjeot; Itow- 
ever, to the préférences declared, if any there be, in the distribu- 
tion Of the assets as proTÎded by chapter 44, art. 2» § 7, of the Gen- 
eral Statutes of Kentucky." Since that deeree the suprême court 
of Kentucky hâve held that tmder an assignment by opération of 
law a créditer having a lien or other security cannot participate 
in the residue àt the assets until the gênerai creditors hâve re- 
ceived an amount equal, pro rata, with. the lien creditors. Bank 
v. Laughbridge, (Ky.) 18 S. W. Eep. 1. The effect of this mode of 
distribution v(rould be to compel ail creditors to surrender any 
security before beiug permitted to share equally with unsecured 
creditors in the effects of an insolvent estate, or to postpone ail 
such creditors în the distribution until unsecured creditors hâve 
received a dividend eqùal to the value of the security held by tbe 
lien creditors. This is contrary to the rule in equity relating to 
creditors having two or more securities. The gênerai rule of 
equity, as administered in the courts of Kentucky,. in case of an 
assignment made by the credîtor himself, is that a creditor hold: 
ing collatéral, or secured by a prier mortgage or lien, is entitled 
to share in the gênerai distribution for his whole debt, where the 
assets are not sufScient to pay ail the creditors, and his security 
nnder such gênerai assignment îs not to be diminished by reason 
of any other security he may hâve. If the lien or collatéral fails 
to pay the debt, the amount realized from it is not to be credited 
on the debt, and a pro rata given him on the balance, but his 
dividend is to be paid him on the basîs of the entire debt. In 
Logan V. Anderson, 18 B. Mon. 92, the rule stated waa established. 
In that case it was said: 

"If a creditor lias a mortgage on property of the debtor sufflcient to pay 50 
cents on the dollar, and then a subséquent mortgage is made to the same 
creditor, includlng other creditors, on other property sufflcient to pay 50 
cents on the doUar, the flrst mortgage creditor has the right to hâve his 
whole débt paid, while the several mortgage creditors get but 50 cents on 
the dollar, and for the reason that each mortgage is given to secure the 
whole debt of the flrst mortgagee; and the fact that the property last 
mortgaged fails to pay the last mortgagees is no reason for lessening the 
security of the flrst mortgagee, as he had the légal and équitable right to ob- 
tain both mortgages to secure his debt. So, if a creditor holds a mortgage on 
part of the debtor's estate, and the debtor then assigns his whole estate for 
the payment of aU his debts, the debt of the mortgage creditor is embraced 
by the assignment,— not a part of it, but the whole,— and tn the same manner 
and to the same extent as the debts of the creditors who hâve no liens. 
There are two funds, each of which Is liable for the whole debt of the mort- 
gage créditer; and, where both are necessary for the payment of the debt, eq- 
uity refuses to interfère or marshal securities to the double fvmd." 

This case, so clearly declaring the gênerai rule of equity, has 
been repeatedly follovfed in Kentucky. Bank v. Jefferson, 10 Bush, 
326; Bank v. Patterson, 78 Ky. 291; Spratt v. Bank, 84 Ky. 85. 
This rule is established as the équitable rule of distribution in 
cases of a double fund. Kallock's Case, L. E. 3 Oh. App. 769 ; Mason 
V. Bogg, 2 Mylne & C. 443; People v. E.Kemington & Sons, 121 N. 
Y. 329, 24 N. E. Eep. 793; West v. Bank, 19 Vt. 403; Bank v. Kend- 
rick, 92 Tenn. -^-, 21 S. W. Eep. 1070; MUler'a Appeal, 35 Pa. St. 
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481; Brough's Estate, 71 Pa. St. 460; Mnier's Estate, 82 Pa, St 
113; Morton v. CaMwell, 3 Strob. Eq. 162; Allen v. Daniélson, 15 
R. I. 480, 8 Atl. Eep. 705; Brown v. Bank, 79 N. C. 244; In re Bâtes, 
118 m. 524, 9 N. E. Rep. 257; Bank v. Haug, 82 JUich. 607, 47 N. 
W. Rep. 33; Kellogg v. Miller, 22 Or. 406, 30 Pac. Rep. 229; Find- 
lay V. Hosmer, 2 Conn. 350; Moses t. Raulet, 2 N. H. 488. The 
leamed Kentucky court recognize a distinction in the légal and 
équitable conséquences resulting from an assignment voluntaxily 
made by a debtor, and an assignment by opération of law. In the 
flrst case it abides by the rule so clearly stated in Logan v. Ander- 
son. But in the second it reaches the conclusion that, while the 
statute which effected the assignment did not prescribe any other 
than an equal distribution, yet that rule of distribution prescribed 
by statute in regard to an insolTent decedent's estate should apply 
where the assignment was by opération of law. We do not un- 
dersitand that that court flnds in chapter 44, art. 2, Gren. St. 
Ky., any express provision in regard to the rights of credit- 
ors havittg liens or coUaterals, but that analogy to the decedent's 
statute made it right to prescribe a similar method of distribution. 
We do not consider that this court is bound to follow this dé- 
cision. (1) We cannot, upon a fair construction of it, read the 
décision as holding that thé statute prescribed any mode of dis- 
tribution other than an equal one between ail creditors, with a 
few limited exceptions, especially enumerated. The court, in our 
Judgment, simply regarded itself at liberty to disregard the gên- 
erai rule, as laid down in its own well-considered opinions, and 
adopt a rule which would distribute an insolTent's prpperty, while 
living, as the statute prescr'ibed it should be if he were dead. 
(2) This statute had not been construed in this particular when the 
decree of this court was pronounced, holding that the préférence 
given by the Union Land Company had operated as a gênerai as- 
signment. The question was res intégra, and it was for this 
court to détermine for itself the r'ights of creditors under such 
an assignment. It seems to us that the question is one of gênerai 
law. IJpon questions of this character, the fédéral courts admin- 
istering justice in Kentucky hâve equal and co-ordinate jurisdic- 
tion with the courts of the state, "although they wiU lean 'to- 
wards an agreement of views with the state court, if the question 
seems to them balanced with doubt.'" Clark v. Bever, 139 U. S. 
117, 11 Sup. et. Rep. 468; Burgess t. Seligman, 107 U. S. 33, 2 Sup. 
et. Rep. 10; Railroad v. Lockwood, 17 Wall. 357; Dodge v. TuUeys, 
144 U. S. 457, 12 Sup. Ct. Rep. 728. 

Our conclusion is that each créditer is entitled to prove the whole 
of his debt, and to be paid a diATidend thereon, without any abate- 
ment by reason of any other security, lien, or collatéral, whether 
the same was given him by the Union Land Company or another. 
A decree will be drawn ia accordance with thèse views, and the 
commissioner directed to report in accordance with thîs opinion. 

BARR, District Judge, concurs. 
v.57F.no.l — 5 
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JAOKSONVILLB, T. & K. W. BY. CO, et aL T. AMERICAN OONST. OO. 

et aL 

(Circuit Court ol Appeals, Filth Circuit June 5, 1893.) 

Na 87. ■ 

1. Appbal— Tbanscript— Sdfpiciency of Authhnticatîon. 

Rule 14 of the circuit court of appeals for the flJtth circuit requlres "a 
tme c'opy of the record, bùl of exceptions, assiguments of error, and aU 
other proceodlnga in the CBse,'* (47 Fed. Kep. vil.,) to be sent up on appeal. 
MeU, that an authentlcatlan stating that ''the foregoing is a true, full, and 
complète record in the above-entitled cause" is sufacient. Pennsylvania 
Co, for Insurance on Hvea, , etc., v. Jacksonvllle, T. & K. W. Ry. Co., 5 
ce. A.—, 55 Fed. Rép. 131, 2 U. S. App. — , foUowed. 

8. Appbal— Final Deckke— Àllowakcb of AïtoRkbys' Fbbs 

A decfeé by the circuit court, aUowing $5,000 to the oomplaioant's so- 
llcitors for services rendered. and to be rendered, aad dlrecting payment 
of the: same out of the fu^ids in the receiyer's hands,. In a suit by a stock- 
bolder agalnst à corporation, in which a recelver has been appolnted and 
an injunction granted, is pro tanto a flnal deoree, from which an appeal 
will lie to the circuit court of appeals. Hobbs v. McLean, 6 Sup. Gt. Rep. 
870, 117 tr. S. 667, foUowed.i 

8. ATTOteNEYS' T'BES— STOCKHbLDEB'S Suit— PRBMATDBB DeCRBB. 

In a suit by a stookhplder, , in behalf of Itself and of such other stock- 
holders as may come lu, agàliist a rail'W'ay company, aUe^ng the maklng 
of an Ulegal and votd oontract by the corporation, and praylng for an 
âccount, an Injunction^ and the appolntment of ■ a recelver, an allowance 
of compensation to the complalnant for sollcltors' fées pending an appeal 
from, an order appotntlng.a recelver and continulng a restraining order la 
prématuré, 

4. Same— Appbai/— ReveiîbaIj. 

The allowance of sïich compensation should be reversed, where, on ap- 
peal, the order appolntlng the recelver has been reversed, the injunction 
modiaed, and the property In controversy retumed to the défendant. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. Bill by the American Construction Company, on 
behalf of itself and stich other stockholders as might come in, 
against the JacksonvUle, Tampa & Key West Railway Company, 
for an account, a recelver, and an injunction. From an order grant- 
ing H. Bisbee and C. D, K|[hehart, complainant's solicitors, |5,000, 
as an allowance for services rendered and to be rendered, défendant 
appeals. The appeUees Bisbee & Kinehart moved to dismiss the 
appeal on the ground that the transcript of the record was improp- 
erly authenticated. ïfption to dismiss overruled, and order ap- 
pealed from reversed. 

The certificate of the clerk, annexed to the transcript of the 
record, stated "that the foregoing is a true, full, and complète rec- 
ord in the above-entitled cause." 

For reports of prior décisions rendered in the course of this liti- 
gàtion, see 52 Fed. Bep. 93'r; 13 Sup. Ot. Rep. 758; and 55 Fed. 
Eep. 131. 

Statement by the court: 

On July 6, 1892, the American Construction Company, a corporation of Il- 
linois, and a stockholder in the Jacksonvllle, Tampa & Key West Railway 
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Company, a corïjoratlon of Mori'da, engagéd in operating a rallroad in tiie 
State, filed a bill in equitj', în bebalf of Itself and of such otlier stoclcliolders 
as miglit corne in, agalnàt tlie rallway Company, and against its président and 
directors, citlzens of otlier states, aUeging tliat tliey had made a contract 
in its belialf wliich was illégal and vold, and unjnst to its stockliolders, and 
had declined to hâve an account tafeen, and praylng for an acconnt, a recelver, 
and an injunctlon. On the filing of the bill the district judge made a restrain- 
ing order, by which, until the plaintifE's motion for an injunctlon and for the 
appolntment of a recelver could be heard and determined, the raUway Com- 
pany and its offlcers and agents were enjoined and restratned from remitting, 
sending, or removlng any of its income, tolls, and revenues from the juris- 
dletion of the court, and from selling, disposlng of, hypothecating, or pledging 
any of its bonds of a certain issue at less than their par value. On August 4, 
1892, after a hearing of the parties, the court made an order appointing Mason 
Young recelver of ail the property of the rallway company; enjolning the rall- 
way Company, Its offlcers and agents, and ail persons in possession of its prop- 
erty, from interfering with the possession, control, management, and opéra- 
tion of the property, and from obstructlng the exercise of the recelver's 
rights and powers, or the performance of hls dutles; and continuing the 
restralning order of July 6th until the further order of the court. On August 
5th, on a pétition of the recelver, and after hearing hlm and the parties, the 
court made an order authorizlng hlm to pay certain interest and obligations 
of the rallway company out of the Income and money eoming Into his hands 
as recelver, or, tf those should be Insuffldent for that purpose, to issue re- 
celver's notes In payment of such Interest and obligations, or, at hls discrétion, 
to borrow money on such receiver's notes for that purpose, the amount of 
Buch notes outstanding at one tlme not to exceed $125,000. On August 27th 
the railwày company prayed and was allowed an appeal from the orders 
of August 4th and August 5th to the United States circuit court of appeals 
for the flfth circuit, and gave bonds to prosecute the appeal. 

Ail the foregoing proceedlngs were carried on contradictorily with the ad- 
verse parties, and the several orders made were vigorously resisted. 

On October 12, 1892, Messrs. Blsbee & Rinehart, sollcltors for the American 
Construction Company, flled the foUowlng pétition: "Tour petltioners, H. 
Blsbee and C. D. Rinehart, dolng business imder the flrm name and style 
of Blsbee & Rinehart, respectfully show that they were retalned for the com- 
plainant In the above-entitled cause about the middle of last June; that they 
prepared and flled the bill in said cause; that they made and argued the 
several motions for an Injunctlon and recelver, and hâve represented ,the 
complainant in ail other proceedlngs appearing of record, and hâve had sev- 
eral consultations with the représentatives of the complainant during the 
pendency of the cause; that an appeal has been taken in the said cause, 
to the United States circuit court of appeals, from some of the orders granted 
therein, and demurrer has been filed by the défendant company to the com- 
plalnant's bill; that the services required to represent properly the complain- 
ant on said appeal, and on the demurrer to the said biU, and the pendlng Inter- 
ventions and pétitions on the part of the receiver, wUl necessarlly occupy. In the 
Immédiate future, a very great portion of the petitioners' tlme. Tour petl- 
tioners further show thât in the suit of the Pennsylvanla Company for tho 
Insurance of Llves and for Granting Annuities against the said raUroad com- 
pany, for foreclosure of a mortgage, the said American Construction Company 
intervened, settlng up the proceedlngs In the cause flrst above mentioned, 
and made a inotion for a stay of proceedlngs therein, which, after argument, 
was granted, and that an appeal has been taken from said order In that case 
to the United States circuit coin-t of appeals, which wiU also, In the Immédi- 
ate future, require your petltioners' attention and services. Your petitioners 
say that they recelved a retainer of $500 In the cause flrst above mentioned, 
and In vlew of the magnitude of the controversles in the above-stated causes, 
and in vlew of the fact that the litigatlon on the part of the American Con- 
struction Company, which your petitioners represent, has been commenced 
and Is belng prosecùted in the interest of ail the stockholders of the said rall- 
way company, as well as in the Interest of ail the credltors of the said com- 
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pany, and in vlew of the magnitude of the litlgatlon, and of the extensive 
professionàl labor requlred of your petttloners for some time to corne, your 
petitioners respectfully pray for an order of thls honorable court, upon the 
recelver heretofore appointed in the suit by the American Construction Com- 
pany against the railroad company, to pay your petitioners such a reasonablef 
sum of money as an allowance on accoimt of services rendered and to be ren- 
dered in the sald causes as to tliis honorable court may seem just and proper; 
and your petitioners will ever pray, etc." 

The, matter came on to be heard on isie 14th day of October, the appellants 
fillng the following answer: "The défendant, the Jacksonville, Tampa & 
Key West Railway Company, for answer to so much of sald pétition as It Is 
advised It Is necessary for It to make answer unto, respectfully shows that, 
as shown by the record, the petitioners represent only the complatnant in sald 
cause, which claims to be entitled to but a small minority of the stock of 
sald company, as shown by the record; but défendant dénies tiiat sald suit 
is prosecuted in fact or for the. beneflt of elther the credltors or other stock- 
holders of sald railroad company, except the complainant and Mason Young, 
and that the other stockholders and ail the credltors of said company, other 
than the said complainant and Mason Young, are opposed to tlie said liti- 
gation of sald complainant. and Qie said litigation is against the interest 
of the otËër stockholders and credltors of ttJs défendant company. Defend- 
.int, furàer answering, states that an appeal is now pending from the orders 
heretofore maclo in this cause to tlie circuit court of appeals, flfth circuit, 
and respectfully submlts that no order should be made upon the said péti- 
tion penrting said appeal, for the reason that, in the event it is held by the 
said coù?t of appeals that the complainant Is not entitled to maintain the bill 
in tliis cause, an allowance to its solicitora would, in any event, be erroneous 
and imprpperr that the purpopes of the bill, as shown by its prayers, do not 
look to any final and ultiniate rpllêf to any parties In interest in the cause, 
and relief praiyed is not such as to make the case one in whidi complamant's 
solicitors are entitled to compensation ont of the property involved in the 
cause, or its rents, issues, and profits;, that In no event would such an allow- 
ance be made as prayed in, the pétition, except for services already rendered, 
after the xmial références, and testimony taken as to the value of such serv- 
ices; that the property involved in the case, and its Income, rents, issues, 
and profits, are subject to the; several trust deeds or mortgages mentioned 
In the record, which are exlsting liens thereon, and no allowance or pay- 
ment put of sald fund should be ordered by the court until the said trus- 
tées and/ IJenholders ar:e made parties to this litigation, and hâve notice 
and an opportunity to be heard." 

On the hearing, Mr. John ÎD. Hartridge, a lawyer practicing in the circuit 
court for the northem district of Florida, testifl^jd that $20,000 would be a rea- 
sonable compensation for the completion of the présent litigation; that 
$.5,000 would be a fair compensation to be aUowed in advance on what had 
been done up to the présent time. He says on the cross-examinatlou: "I 
think the services to date, exclusive of any argument ou the appeal, or any 
expenses cpnnected therewith, would be from seven thousand five hundred 
to eight thousand dollars." Mr. John E. Wurts testifled as follows: "I hâve 
been a lawyer for eight years. I am famlllar wlth the amoimt of compen- 
sation claimed and paid to lawyers in cases of importance in this state. 
* * * I think a moderato estimate of the professionàl services rendered up 
to, and the argument on, the appeal, to the time of flling the repllcation, would 
be ten thousand dollars, wlthout any contingendes that may arise, and It would 
be below many fées that I hâve known to be charged for similar services." 
On cross-examination he said: "I think, tn View of the magnitude of the in- 
terests involved, and of the responsibility mcurred In the preparing of the bill, 
and the fact that practically aU the questions that must be made on the ap- 
peal, and that can be rais.ed upon the demurrer, hâve already been prepared 
for in the labor, and expended on the motion for recelver, that $7,500 has been 
reasonably earned up to date." On the 15th October the court ordered, ad- 
judged, and decreed that the receiver, Mason Young, Esq., pay to the peti- 
tioners, or ttieir order, the sum of $5,000, ont of any moneys in his hands, 
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arislng from the opération of the rallroad properties Included In the order ap- 
polntlng him recelver. From thls order an appeal was prayed and allowed 
in open court, and the foUowlng was asslgned as error: "That the court erred 
in niaking the order or decree dated October 15, 1892, wherehy Bisbee & 
Rinehart were allowed the sum of flve thousand dollars, as complalnant'a 
soUcitors, to be paid out of the income and assets of the property in the hands 
of the recelrer." 

In this court the appellant assigned errors as foUows: "(1) The order ap- 
pealed from was whoUy erroneous. (2) Thls was not a case in whlch the court 
wa» authorized to make such an allowance. (3) This is an adverse litigatlon 
betW(H»n complainant and défendant, and not the case of a fimd brought Into 
court for the beneflt of a class of persons, out of which counsel fées would 
be allowed. (4) The litigatlon has just begun, and thls Is not the proper tlme 
to make such allowance, for the court cannot antlcipate the resuit of the lit- 
igatlon. (5) The granting of the order Is, in efCect, decidlng, at this stage of 
the litigatlon, upon the merits of the cause, in favor of complainant (6) At 
the tlme thls order was made an appeal was pending in the United States 
circuit court of appeals from the orders upon whlch thls allowance was based, 
and. If those orders are reversed, complainant's counsel wlll hâve been paid, 
out of defendant's property, for obtainlng erroneous orders against défendant. 

(7) The record shows that there are several Issues of bonds on thls pr<^- 
erty and Its Income, and a large amount of indebtedness due from the Com- 
pany to other persons, and the trustées of the bonds and the credltors, who 
hâve rlghts in the Incomes of the property prlor to a stockholder, were not 
before the court, and were not consulted as to the expendlture of thèse funds. 

(8) The answer of défendant company to the pétition shows that this use of 
the Incomes of the property for paying complainant's counsel fées Is against 
the wishes and protest of the stockholders, bondholders, and credltors. (9) 
There Is no prayer in the bill for any reUef whlch would authorlze the allow- 
ance of coimsel fées." 

The appellees, Bisbee & Rinehart, move, In thls court, to dlsmlss the appeal, 
Dn the ground that there Is no properly authentlcated transcript of record 
flled In thls court, as requlred by the rules thereof, and thls court has no 
jurlsdlGtion to entertaln an appeal from the order of October 15, 1892. Since 
the taklng of thls appeal in this case, this court has disposed of the main ap- 
peal in the case of Jacksonville, T. & K. W. Ry. Co. v. American Const. Co., 
reyerslng the decree of the circuit court appointing a recelver, modifylng the 
injunctlon, and restorlng the property in controversy to the Jacksonville, 
Tampa & Key West Railway Company. 55 Fed. Rep. 131. 

C. M. Cooper, J. C. Cooper, and L M. Day, Jr., for appellant. 
H. Bisbee, for appellees. 

Before PAKDEE and McCORMIOK, Circuit Judges, and LOCKE, 
District Judge. 

PER CURIAM. The certificate of the clerk, authenticating the 
transcript in this case, is sufficient. See Pennsylvania Co. for In- 
surance on Lives and for Granting Annuities v. Jacksonville, T. & 
K. W. Ry. Co., 2 U. S. App. 606, 5 C. C. A. 53, 55 Fed. Rep. 131. 

"A decree by a circuit court of the United States, directing that 
the complainant be paid his costs and expenses out of the fund 
in court, — ^the fund in the mean time remaining in the court, 
in course of administration, — is, pro tanto, a final decree, from 
which, if the amount be sufficient, an appeal wiU lie." Trustées 
V. Greenough, 105 U. S. 527. "When many persons hâve a com- 
mon interest in a trust property or fund, and one of them, for the 
beneflt of ail, and at his own cost and expense, brings a suit for 
its préservation or administration, the court of equity in which the 
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suitisbrOught will brdêr that tke plaintiff be reimbursed his out- 
lay f^M'thle propert^ of the trust, or by propprtional contribution 
ftoiû'tïiosé wlio accép't tbe benefits 6^^ iiis effôita. See Trustées v. 
jQ-peenougb, 105 Ui 8. 5i37, wbere the subject is discussed by Mr. 
Justic€f Bradley, and the cases cited, and Banking Co. r. Pettus, 
113 Xf. S. 116, 5 Sup. ,Ct. Rep. 387. But where one btings adver- 
sâry ^roc^edings t,o take the possession of trust property from 
those entitled to it, i» order that he may distribute it to those 
who clàim adversely, and f ails in his purpose, it has never been held, 
in anj case jbrought to çïur notice^ that such pérson had any right 
to deih^pd reimbursemeht of his expenses out of the trust fund, or 
contribution from those whose property he sought to misappro- 
priate." Hobbs v. McLean, 117 U. S. 567--582, 6 Sup. Ct. Rep. 870. 
The aDoWance of conipensa;tion to the appellees in this case, to be 
paid out of the fund in the hands of the court, was erroneous, be- 
cause it wâs, in any event, prématuré, and because the adversary 
proceedlngs to take possession of the trust property for control, 
management, and possible distribution, failed in their purpose. 

The motion to dismiss the appeal is overruled, and the order 
appealed from is reversed, with costs. 



BRISTOIi et al. v. SOEANTON et aL 

(Circuit Court, W. D. Pennsylvania. June 19, 1893.) 

No. 35. 

COBPOHATiONS— Consolidation— PeksonaIi Agrbembnt op Officbes— Liabil- 

ITY TO SïOCKHOIiDBRS. 

Pending negotlations for thé consolidation of two steel companles, L. 
and S.,— whlch negotlations on the part of company S. were conducted 
by its président and vice président,— company L. Inslsted, as a condition 
précèdent to tlie consolidation, tliat sald ottlcials enter into a Personal cov- 
enant not to engage, indiyldually, during the period of 10 years. In the 
manufacture of steel In aiiy competing worlis then exlsting -withln a de- 
fined territory, for a money compensation to be paid them by company L., 
and, simultaneously with the exécution by the two companles of the pre- 
limlnary agreement of consolidation, such individual contract was entered 
into. The consolidation havlng been carried out, the money compen- 
sation was paid by company L. to sald officiais. The amount so paid 
them was not a bonus, but a f air équivalent for their Personal covenant. 
, It constituted no part of the considération to which company S. was en- 
titled, and the payment took nothing from that company. The transaction 
was free from actual fraud. The terms of consolidation were favorable 
to company S., and were approved by ail Its stocldiolders. Upon a biU 
flled by certain stoclsholders to compel sald officiais to account to com- 
pany S. for the amount so.paid to them: 

Held, that as the transaction was honest in faet, and the plalntifCs had 
elected to retain the beneilts of the consolidation, which was unat- 
talnable wlthbut ttie personal covenant of the défendants, nelther com- 
pany S. nor the complaining stocliholders had any equlty to take from 
the défendants the pilc© pf the personal covenant by which they were 
bound. , 

In Equity. Bill by Louis H. Bristol and others, stockholders of 
the Scranton Steel Company, against William Walker Scranton, 
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Walter Scranton, directors of the Scraaton Steel Company, and 
tlie said company, for an accountîng by défendants Scranton. Bill 
dismissed. 

Henry Stoddard, Samuel Dickson, and Eîeli.apd 0. Dale, for oom- 
plaiaan*s. 
D. T. Watson and Jokns McOleave, for défendants. 

Before AOHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

AOHESON, Circuit Judge. tJnder and in conformity with. the 
terms of articles of agreement dated January 9, 1891, between the 
Lackajwanna Iron & Ooal Company and the Scranton Steel Com- 
pany, corporations of the state of Pennsylvania enga-ged in the 
manufacture of steel at the city of Scranton, the business inter- 
ests and plants of the two companies were consolidated, aad transr 
ferred to a new corporation, styled the Lackawanna Iron & Steel 
Company. Conteimporaneously with the exécution of the prelimi- 
nary agreement for this consolidation, a written agreement, bear- 
ing date January 9, 1891, between the Lackawanna Iron & Coal 
Company, paxty of the flrst part, and William Walker Scranton and 
Walter Scranton, parties of the second part, was executed, whereiby 
it was agreed between thèse parties: 

"First. That upon the complète exécution of said contract between the 
Lackawanna Iron and Coal Company and the Scranton Steel Company the 
party of tbe flrst part will assign, transfer, and deliver to the parties of 
the second part $350,000.00 of the mortgage bonds of the Lackawanna Iron 
and Steel Company, described and prorided for In said contract Second. 
And In considération thereof the said parties of the second part agrée that 
they wUl not, nor wiU either of them, engage, direcûy or indirectiy, in the 
manufacture of steel in any new competing worljs, not now existing in any 
of the northem States of lihe United States, including Maryland, Virginia, 
and West Virginia, for a term of ten years from and after the complète exé- 
cution «f said contract; that they wlU at once procure and deliver to said 
Iron Company tho assent of the Scranton Gas and Water Company to the 
assignment of the contracts with that company, speclfied and described In 
said contract between the Ladiawanna Iron and Coal Company and the 
Scranton Steel Company." 

William W. and Walter Scranton are brothers. From the or- 
ganization of the Scranton Steel Company, in 1881, they were di- 
rectors of that corporation; and the former waa the président, ajid 
the latter the vice président, of the company. The negotiations 
for the consolidation of the Scranton Steel Company with the Lack- 
awanna Iron & Coal Company were conducted on the part of the 
former company by them, but principally by William. At the time 
of the consolidation, William held 1,845 shares of the stock of the 
Scranton Steel Company, and Walter held 920 shares. 

This is a biU by Louis H. Bristol and others, stockholders of the 
Scranton Steel Company, holding 1,575 shares ont of the total 
capital stock of 7,500 shares, against William Walker Scranton 
and Walter Scranton and the Scranton Steel Company, praying 
that William W. and Walter Scranton may be decreed to account 
for and pay over to the Scranton Steel Comjpany the $350,000 of 
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toftdaWàlcb liiey receiTed from tte Liaokawanna Iron & Coal C!om- 
^iy iftldep thè agreemfent last above recitedj oivthe proceeds or 
value thereof. The bill charges that, in the year 1890, William W. 
and^! Walter Sci:aiitoii de?psed and attempted to çarry ont a scheme 
to seU the stock owned by them and eome of their imimediate rela- 
tives and dependents, constituting a majority interest in the stock 
of the ;Scranton Steel Company, to rival concems, so as to leave 
the stock of the plaintiffs and others a minority interest, subject to 
the control of such majority interest, in the hands of hostile com- 
petitof-s, and that accordingly they offered to sell 4,000 shares of 
srti^ck for $1,000,000, and that this scheme and attempt were kept 
secret and hid from the plaintiffs. But this charge is not sus- 
tained by the proofs. It appears that an overture for the pur- 
chase of a controlling interest of the stock of Scranton Steel Com- 
pany ■B^'as made to the Scrantons by persons conneoted with the 
Lackawj^ma Iron & Ooal Company, but the answer of the Scran- 
tons thereto was on behalf of the whole body of sbockholders of the 
Scranton Steel Oom^pany, and in the interest of ail alike, according 
to their several holàngs- 

With référence to the proofs, the mateaial allégations of the 
bUl are as foUows: 

'"And your orators fnrther show that as part and parcel of the sald ar- 
rangement by which the consolidation ol the business interests and plants 
of sàid' two corporations was to be eflected, and the plant of sald Scranton 
Steel Company was to be transferred to a new and single corporation, known 
as the , liacliawanna Iron & Steel Company, saM William Walker Scranton 
aiïd Wklter Scranton, while acting in said uegotlatlons for and In behalf 
of sald Scranton Steel Company, and as the directors and agents thereof, 
in violation of lihe duty which, as sald directors and agents, they owed to 
sald Scranton Steel Company, and to the stockholders thereof, including 
your orators, conspirlng and cooifederatlng together to receive for theon- 
sèlyes large sums of money or secoirities or bonds through and by means of 
the sale, conveyance, and transfer of, substantially, aU the plant and prop- 
erty of sald Scranton Steel Company to said proposed new corporation, se- 
crétlj', and withont the knowledge, assent, or concurrence of the other stock- 
hojtders of sald Scranton Steel Company, or any of them, stipulated that the 
sùm of three hundred and flfty tjhousand dollars. In bonds of said new Com- 
pany, secured upon the property of said new company, should, upon the con- 
snmmatlon of said consolidation, be pald to them, personally and Indlvld- 
ually, and for their own personal use and beneflt, by the Lackawanna Iron & 
■Ooal Company, which stipulation and agreement was in the mean time agreed 
to be kept secret by such olfieers of said Lackawanna Iron & Ooal Company, 
at the instance and rcquest of said William Walker Scranton and Walter 
Scranton." 

After reciting the consummation of the consolidation, and the 
déUvery by the Lackawanna Iron & Coal Company to the Seran- 
ti6ns of said bonds, the bUl proceeds: 

"And your orators allège that the obtalnlng and procurement of said bonds 
by the said William Wallcer Scranton and Walter Scranton, for their per- 
Wfaal use, beneflt, and behoof, was in fraud of the rights of said Scranton 
^Steel Company and of yonr orators, as stoc&holders thereof, and that in truth 
and in fact said bonds were, in substance, part and parcel of the considéra- 
tion paid by the Lackawanna Iron & Coal Company for the transfer to siiid 
new Company of the manufacturing plaiit of sald Scranton Steel Company, 
pursuant to the terms of said wrltten agreement, and that said bonds be- 
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long, in eqtiity and good conscience, not to sàid William Walker Scrantoil 
and Walter Scranton, but to the sald Scranton Steel Company and to the 
stockholders thereof, ratably, in proportion to their several holdings of tlie 
stock of that company." 

Then, after stating that tlie plaintiffs are informed tliat the 
Scrantons allège that said securitles were delivered to and received 
by them in considération, upon their part, not to engage in business 
individually, or as offlcers of any other corporation, in compétition 
with the purchaser, the bUl déclares: 

"But your orators eliarge and aver ttiat because and by virtue of de rela- 
don whicb the défendants tlhen held to said Scranton Steel Company, of 
wliich tliey were then offlcers and agents, they were disqualifted and pre- 
vented from taking or holding such personal beneflt or advantage, and that 
the securitles and bonds so received did in fact constitute a part of an entire 
considération for the property and assets of said Scranton Steel Company, 
conveyed as aforesaid, and it was the duty of the défendants to tum over 
and account. for the same, and that in fact said securitles were given to and 
received by the défendants because they were offlcers and agents, as aiore- 
said, of said Scranton Steel Company." 

In their answer, William Walker Scranton and Walter Scranton 
speciflcally deny every charge and averment of fraud or bad faith 
contained in the bill, and they allège that the bonds in question 
were paid to and received by them in good faith, in considération of 
a personal covenant upon their part, whereby they bound themselves 
not to engage in the manufacture of steel in any new competing 
Works, not then existing in any of the northern states of the TJïiitéd 
States, including Maryland, Virginia, and West Virginia, for a term 
of 10 years; that this covenant was demanded from them by the 
Lackawanna Iron & Coal Company, as a condition précèdent to 
the consolidation, in the interest of the stockholders of that com 
pany, and àlso for the beneflt of the new Consolidated company; that 
the amount paid them was in no sensé a bonus, but was a fair 
équivalent for their covenant; that the bonds which they received 
were altogether the property of the Lackawanna Iron & Coal Com 
pany; that they were no part of the considération payable to the 
Scranton Steel Company for the consolidation, and the payment 
thereof to the Scrantons took nothing from that company; that 
the consolidation agreement and the agreement between the Lacka- 
wanna Iron & Coal Company and the Scrantons were two distinct 
contracts, independent of each other, except in this: that without 
the Personal covenatit of the Scrantons, which the Lackawanna 
Iron & Coal Company exacted, the consolidation could not hâve 
been eflfected; that the individual contract with the Scrantons 
was not secretly made, or the fact concealed; and that the same 
was explained to the stockholders of the Scranton Steel Company 
at the meeting held on February 6, 1891, which ratiiied the con- 
solidation agreement. 

It appears from the pleadings and proofs that at a meeting of thé 
stockholders of the Scranton Steel Company on May 18, 1891, con- 
vened, at the instance of the plaintiffs, or some of them, to dé- 
termine the course of action with respect to this matter, 4,81S 
shares of stock voted against bringing suit against the Scrantons 
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to rewyer the bon,d8, and 2,320 shares vpted in. favor of bringing 
sucha'gaiti This majôPity of tiie stock vote, however, included the 
stai'ës-'M'JfVilliatti W. and Walter Scranton, amounting, together, 
to; 2,765 shares. 

' At the outset of this discussion, it is to be noted that we regard 
it aë tf matter of no Kioment that the personal coTenant of the 
Scrantons Was taken to the Lackawanna Iron & Goal Company, 
instead of to the consdlidated company, as the covenant is un- 
doubtedly enforceable, and inures to the beneflt of the new company. 
Nor, îii yi0w of the circumstances cpnnected with the préparation 
and exèbntion of the paper containing that covenant, do we attach 
any signîfleance to its preamble or récitals.' That contract was 
drafted by the counsel of the Lackawanna Iron & Coal Cîompany 
in' the éity of New York, and was accepted by the Scrantons as 
written, The clause tbnching the assent of the Scrantôn Gas & 
Water ppmpany to the assignment of certain contràcts was wholly 
unnecessary, for the Scrantons had already procured that assent. 
Under the. évidence, itip entirely clear that the real and only con- 
sidération ^or the bonds the Scraptona received vras their individ- 
ual cQv^nant not to engage in new competing steel works within 
the named territory for the period of 10 years. 

Uppîi.the part of the Lackawanna Iron & Coal Company, the ne- 
gotiatjons for the consolidation were eonducted by E. T. Hatfield, 
the président, and Benjamin G. Clarke, the vice président, of that 
comp^y, The plaintiffs called and examined Ç|arke. He testifles 
expUçitly tiiat the proposition to exclnde the Scrantons, individ- 
ually, froTO entering into competing business (Higinated altogether 
with those representing the Lackawanna Iron & Coal Company, 
and was insisted on by that company as a condition of the con- 
solidation, In the course of bis examination in chief, speaking of 
the amount paid the Scra,ntonB, he states: 

"They.at flrst asked a laxger sum tUatt was flnally agreed upon, In consid- 
ération of the fact that we insisted on their staying out of business for a 
term of ten years, which he (William) thoiight was rather a hard thlng, but 
lie ûnalljf consented, in accordance with tliat agreement" 

AU this a,ccords with thetestimony on the partof the défendants; 
so that, upon the uncontradicted proofs, it must be accepted as a 
fact that the individual contract with the Scrantons was not sought 
or suggested by them, but originated with the Lackawanna Iron 
& CoaJ Company, and was insisted on by that company as a condi- 
tion précèdent to the proposed consolidation. 

It is alsp; a fact that the Scrantôn Steel Company had no béné- 
ficiai interest in the $350,000 of bonds paid to the Scrantons. Those 
bonds were part of an issu^ of $600,000 by the consolidated com- 
pany to the Lackawanna Iron & Coal Company. By the terms of 
the consolidation agreenient the new company was to take the 
plant of; the Scrantôn Steel Company incumbered by a mortgage 
for $600,000, and assume, its payment, and for the purpose of equal- 
ization ihe, new company was to issTie bonds to tiie same amount 
to the Lackawanna Iron & Coal Cpmpany, secured by a mortgage 
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ôn its plant, and accordingly this was done. It is, then, plain that 
the bonds the Scrantons received for tlieir personal covenant be- 
longed exclusively to the Lackawanna Iron & Coal Company, which 
"was free to dispose of them as it deemed best for the interest of its 
stockholdere. 

Mr. Olarke, testifying on behalf of the pla'intiffs, states that what 
the Scranton Steèl Company received, and the amount paid to the 
Scrantons, were two entirely separate considérations. Ali the posi- 
tive évidence in the case is to the same effect. Having regard, then, 
to the direct proofs, together with ail the collatéral facts and cir- 
cumstances, Ûie fair conclusion, we think, is that the only con- 
nection between the two agreements was that the Lackawanna 
Iron & Coal Company made the personal covenant of the Scrantons 
a sine qua non to the consolidation. 

Nor does it appear to us that the considération to the Scran- 
ton Steel Company for the consolidation was diminished 
aught by reason of the other contract. It is, indeed, said 
that arrangements advantageous to that company were dis- 
carded because of the personal demands of the Scrantons. But, 
upon the most attentive reading and study of the proofs, we fail 
to discover a justiflcation for such assertion, llie basis for con- 
solidation first discussed was the net eamings of the two com- 
panies for the previous four years, and this proposai came from 
William Walker Scranton. It was then, after he had made that 
proposai, that Hatfield first announced to him that bis company 
would not consider any terms of consolidation unless the Scrantons, 
individually, would bind themselves to keep ont of any new compet- 
ing concem for a period of 10 yeara William thereupon spoke of 
the hardship such a stipulation would impose upon him and his 
brother Walter, stating that he himself could not afEord to go out 
of business for 10 years, which practically meant for life, as far 
as he was concemed, unless they would capitalize a fair salary at 
5 j>eT cent., and named as a comi>ensation for each the sum of 
$240,000, which Hatfield said he thought was fair. Two or three 
days later, Mr. Hatfield reported to Mr. Scranton that his company 
was not willing to consolidate upon the basis of earnings, but no 
other objection was mentioned. Then Hatfield proposed a consoli- 
dation upon the basis of both companies putting in ail their prop- 
erties, the stock of the new company to be apportioned as foUows: 
To the Scranton Steel Company, $750,000 of stock, and to the 
Lackawanna Iron & Coal Company $3,750,000 of stock. But no 
change was suggested as to the individual contra,ct. With that 
proposition, Mr. Scranton expressed his satisfaction. Shortly aft- 
erwards, Mr. Hatfield stated to Mr. Scranton that his people wanted 
the Scranton Steel Company to retain its bills receivable, and dis- 
charge its bUls payable. This modification was really favorable 
to the Scranton Steel Company, and Mr. Scranton promptly ac- 
ceded to it. He then proposed that Messrs. Kingsbury, Wehmm 
and McKinney, cld employés of the Scranton Steel Company, should 
be retained in the service of the new company, which Mr. Hatfield 
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thouglit iWaa reasonable, No change wlth, respect to the personal 
contp^iCt I is^as y^ suggested. Two dajys later, Mr* Hatfield reported 
to Mç. SçraJrtion tâiat his board had met, and tJiat the whole thing 
was off, the points of objection, as he stated, being to the price 
named for the plant of the Scranton Steel Company, the dictation 
as to employés, and the simi asked by the Scrantons for their in- 
diyidual çovenant. To obviate thèse objections the Scrantons of- 
fered to witiidraiw the suggestion as to employés^ and to reduce 
their personal compensation to |125,000 each, but without avail. 
The negotiations f or the time being were broken off, but upon the 
renewal thereof, the tenns of consolidation were settled eventually 
as expressed in the articles of agreement between the two com- 
panies. The sumsto be paid for the individual covenant of the 
Scrantons were ultlmately flxed at $200,000 for WOlimn, and |150,- 
OOQ for WaltCT. The reason for the réduction in Waltei^s case was 
ithat the new Consolidated company employed him as its sales 
agent îu the city of New York for the period of ûve years at a 
yearly salary of |12,000. It is perfectly clear f rom the évidence that 
Walter was so employed only because he was esteemed a valuable 
man, and the .new company wanted his services. 

We axe una'ble to pereeive that in the course of the negotiations 
the Scrantons subordinated the interests of the Scranton Steel 
Company to their own private interests in any particular whatso- 
ever. On the contrary, the évidence satisfles us Ûiat in "ail things, 
both great and small," William Walker Scranton ânnly asserted 
the rights, otthat company, — in some instances ahnost to the verge 
of stnbbomness, — and with unlform success. That the consolida- 
tion, as efflected, was highly advantageous to the Scranton Steel 
Company, is beyond contestation, under the proofs. The tenus, 
as set forth in tiie written agreement, received the unanlmous ap- 
proval of the atockholders. Undoubtedly, consolidation upon those 
terms was greartly desired by the plaintiffs. Writing to William 
W. Scranton from New Haven, Conn., under date of January 22, 
1891, Mr. Louis H. Bristol said: "I hâve explained, in more or 
less détail, the contemplated arrangement to our stockholders hère, 
and they are ail not only gatisfled, but pleased." Under date of 
February 23, 1891, he wrote: *1Jp hère, we shall aU be much dis- 
appointed if consolidation should now fall through." Writing un- 
der date of March 11, 1891, he said: "I, as wdl as ail the New 
Haven; stockholders, am delighted to leam that the consolidation 
is now likely to be an accompliahed fact" Nor has any stock- 
holder of the Scranton Steél Company since objected to or regretted 
the consolidation as made. The truth is, the agreement which 
the Scrantons negotiated was a most favorable one for that com« 
pany. Mr^ Glarke, speaking from his subséquent knowledge, testi- 
fies that the Scranton Steel Company, unquestionably, was paid 
more than its plant was worth. There is no testimony to the con- 
trary. It is possible that others might hâve done as well for the 
Scranton Steel Company as thèse défendants did, but it is entirely 
safe to say that none could hâve done better. 
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The plaintifla iiisist that thé compensation paid the Scrantons 
was unreasonable. But, if the bargain was honest in fact, it was 
for the Lackawanna Iroû & Coal Company to détermine the ade- 
quacy of the considération which the Scrantons gave. It is, how- 
ever, certain, from the évidence, that that company deemed it a 
matter of great pecuniary importance to its stockholders to get 
rid of the individual compétition of the two Scrantons in new steel 
Works. On the other hand, the Scrantons, and particularly Wil- 
liam, — with whom it was a question of laying down lus life work, 
— regarded the covenant which was demanded of them as involving 
great personal sacrifice. Now, Henry Belin, Jr., who was a stock- 
holder and an active director of the Scranton Steel Company, testi- 
fles that William W. Scranton informed Mm that "his going ont of 
business was a condition of the negotiations," and advised with 
him as to "what he ought to get;" and Mr. Belin states: "I sug- 
gested to him that the way to arrive at it was to capitalize his 
salary. That would give him the figure he ought to sell out at" 
Mr. Belin seems to be a business man of large expérience, and a 
thoroughly reliable witness. William had been receiving an annual 
salary, as manager of the Scranton Steel Company, of |7,500, with 
a small contingent additional percentage, based on net eamings. 
Walter was receiving from that company, as its sales agent, a 
yearly salary of |9,000, with a like arrangement as to net eamings. 
William had formerly received from the Lackawanna Iron & Coal 
Company a yearly salary, as manager, of |10,000. The uncontra- 
dicted évidence is that the ordinary yearly salaries for expert 
managers and salesmen of such steel works ranged from $12,000 
to 120,000. Under the proof s, and in view of ail the circumstances, 
we cannot déclare that the sums paid to the Scrantons, respectively, 
for their covenant to keep out of competing business, were ex- 
travagant or unreasonable. 

One other matter deserves mention hère: The whole project 
of consolidation, including the personal contract, was distasteful 
to the Scrantons, especially to William, who down to the last mo- 
ment, by the most determined efforts to secure the additional 
working capital the Scranton Steel Company so sorely needed, 
sought to avert the union of his company with its old rival, the 
Lackawanna Iron & Coal Company. 

The allégation of the bill as to an agreement, at the instance of 
the Scrantons, that the individual contract with them should be kept 
secret, is not sustained by the proof s. If anythinc; at ail was said 
by the Scrantons upon the subject of secrecy, (whieli is denied,) Mr. 
Clarke understood it only as a suggestion to wiilihold information 
from the public until the directors and stockholders of the respective 
companies had acted. In fact, previous to the meeting of Pebruary 
6, 1891, William W. Scranton had freely mentioned the matter to at 
least the foUowing named stockholders of the Scranton Steel Com- 
pany, who hâve hère so testified, viz. : Henry Belin, Jr., E. P. Kings- 
bury, Henry W^ehrum, James A. Linen, John B. Smith, George B. 
Smith, and George L. Dickson ; and it was known to, and openly dis 
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cuss^ by, business meii ii» tbe çity of Scranton. The minutes of 
the nieeting of tbe stockliolders of the Scranton Steel Company 
held on iFebruary 6, 1891, at wMch the consolidation agreement 
wag ratifled, contain tliis entry: 

"After; a full «sxplanation and «nderstandlng of the contract, the condition 
nnd prospects of the steel rail trade In the east, and the annotmcement of the 
fact the Lackawanna Iron and Coal Company had made It a condition of 
the agreement that the président and vice président of this company should 
agrée hôt to engage in the manufacture of steel in any new competing works 
in the noithern states for a period of ten years, for whlch they were to re- 
çoive a compensation, the meeting proceeded, in due form, to vote upon the 
question." 

The stockholders personally attending that meeting were W. W. 
Scranton, Henry Belin, Jr., Alfred Hand, G. L. Dickson, Arthur 
Scranton, E. P. Kingsbury, William T. Smith, and James A. Linen. 
None of the plaintiffs were personally présent. Most of them had 
sent their proxies to William W, Scranton, who voted their stock. 
The votes cast in favor of the consolidation were 6,892, and none 
against it Whether the amount of compensation was mentioned 
by William at that meeting is open to question, under the testimony; 
but certainly he announced ail that is recorded on the minutes, and 
the particulars seem to hâve been already known to ail who were 
there. It was unfortunate, and we think a mistake, that the 
Scrantons did not give the plaintiffs full information with respect 
to their individual contract before the stockholders' meeting, but 
in our judgment they are not justly chargeable with intentional 
concealment. Looking at the whole transaction in the light of 
ail the évidence, our conclusion is that it was free from actual 
frauC The contract between the Lackawanna Iron & Coal Com- 
pany and the Scrantons, we are satisfled, was conceived, made, and 
carried out in perfect good faith. 

But it is contended, and many authorîties supposed to sustain the 
proposition are cited to show, that, aside altogether from the ques- 
tion of positive fraud, and without regard to the actual motives 
or intentions of the parties, the personal contract hère made is 
condemned by the policy of the law, which requires that the Scran- 
tons should turn over to the Scranton Steel Company the bonds, 
or their proceeds. Is this position maintainable? Undoubtedly, 
the rule is that one acting in a représentative or flduciary capacity 
is not aJlowed so to deal with the subject-matter of his agency or 
trust as to benefit himself privately, and an agent or trustée who 
thus makes a proût out of his agency or trusteeship must account 
for the same to his principal or cestui q\ie trust; and it may be 
conceded that the rule applies, as a principle of public policy, with- 
out regard to the actual fairness of the transaction, or the merits 
of tiie services rendered, or the price paid in case of a sale or pur- 
chase. Sugden v. Crossland, 3 Smale & G. 192; Colly. Part'n, §§ 
179, 186; McKay's Case, 2 Ch. Div. 5; Pearson's Case, 5 Ch. Div. 
336; Parker v. McKenna, L. E. 10 Ch. App. 96; Iron Works Co. 
V. Crave, 12 Ch. Div. 738, 740; Eailway Co. v. Blakie, 1 Macq. 461; 
Wardell v. Railroad Go., 103 U. S. 651, 658. But we think the rule 
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is not applicable to th.e présent case. In no proper sensé were 
the bonds in controversy a profit made ont of the agency or fiduci- 
ary relationship which hère existed. They were not a gratuity, 
nor were they paid to the Scrantons because of their fiduciary posi- 
tion. They were paid and received upon a valuable considération 
moving wholly from the Scrantons individually. The Scranton 
Steel Company had no claim to the future services of the Scran- 
tons. Their time belonged to themselves. The bonds were no 
part of the considération to which the Scranton Steel Company was 
entitled. The two contracts were distinct in parties, subject-mat- 
ter, and considération. The bonds were not paid to the Scrantons 
to influence their action adversely to their principal. Neither was 
the Scranton Steel Company injured by the individual contract. 
In very truth, the company was profited thereby, for without the 
Personal covenant consolidation coiild not hâve been effected at 
aU. In its facts this case differs essentially from every case 
relied on or cited by the plaintiffa. It is well exemplifled by the 
hypothetical instance put by the défendants' counsel, of an agent 
including his own property in a sale of his principal's property. 
Would it be pretended that the pr'incipal could rightly ciaim the 
price of the agent's property as well as the price of his own, if the 
twb things were clearly separable, and the transaction bona flde? 
Yet wherein would that case differ from this? It might, indeed, 
in the supposed case, be good cause for resciasion that the agent, by 
putting in property of his own without the consent or knowledge 
of his principal, had disqualified himself from acting, by reason of 
a possible conflict between his duty as agent and his self-interest. 
Aud so, hère, if the plaintiffs were proceeding for a rescission of the 
consolidation agreement, they might hâve tenable ground. But 
the plaintiffs propose to hold onto the consolidation agreement. 
So electing, and actual fraud being eliminated from the case, can 
they take from the Scrantons the price of their personal covenant, 
without which the consolidation was unattainable? Surely, in a 
court of equity, the question admits of but one answer. The trans- 
action being in fact honest, the consolidation itself unchallenged, 
and the Scrantons bound hand and foot by their personal covenant, 
their title to the considération paid to them by the covenantee is 
unimpeachable by the Scranton Steel Company, or the complaining 
stockholders of that company. This view makes it unnecessary to 
consider the effect of the action of the stockholders' meeting of May 
18, 1891. 
Let a decree be drawn, dismissing the bill, with costs. 

BUFFINGTON, District Judge. After a thorough considération 
of the case, I unreservedly concur in the conclusions of fact and 
3aw expressed in the foregoing opinion. 
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GASQUBT et al. v. FIDELITY TRUST & SAFETT VAULT C». 

(Circuit Ctourt of Appeals, Fifth Circuit June 27, 1893.) 

No. 119. 

Wbits— SUBSTrrtTTED Seetice — Moetgage FoEECi-ostrEB — Inteevbntion bt 

BONBHpLDEBS. 

A suit brought by the trustée under a mortgage to foreclose the same 
for tiie benefit of the bondholders secured thereby is a suit for the set- 
tlement of a trust, and where the bondholders Intervene by a pétition in 
the nature of a cross bill, alleginj: mlsconduct on the part of the trustée 
wliereby the value of their security Is diminished, the matters thus aris- 
Ing are so connected wlth tlie subject-matter of the original suit as to 
entltle the bondholders to substitutèd service on the trustee's attomeys, 
the trustée itself being a nonresident. 

Appeal from the Circuit Court of the United States for the 
Southern District of Alabama. 

In Equity. Bill by the Fidelîty Trust & Safety Vault Company, 
a corporation organized under the laws of Kentucky, against the 
Mobile Street-BaÛway Company, to foreclose a mortgage. A péti- 
tion in the, pâture of a cross bill was filed by F. J. Gasquet and 
others, bondholders under the mortgage, alleging misconduct on the 
part of the trust company in the exécution of the trust lîy leave 
of court, substituted service of the pétition was had on the trust 
oompany's attorneys, and also ui)on its président while temporarily 
jn the State. Subsequently a motion to set aside such orders of serv- 
ice was granted, (53 Fed. Kept 850,) and from this action of the trial 
court the interveners appeal. Eeversed. 

For opinions rendered in the litigation under the original bill, 
see 53 Fed, Eep. 687, and 54 Fed. Eep. 26. 

Statement by LOCKE, District Judge: 

Thls is an appeal from an order of the United States circuit court for the 
sôuthèm district of Alabama, setting aside service of notice and process 
(npon the intervention of the appellants) made on the appeUee's solicitors 
and on the appellee, respeetlvély. On August 15, 1887, the Mobile Street- 
Kailway Company, an Alabama corporation, owned and operated certain 
Sïreet-railway property in the city of Mobile, and also owned 900 shares, 
oï the par value of $90,000, of the capital stock of the Mobile & Springhill 
liailroad Company, another street-railroad corporation in the city of Mobile. 
On that date the Mobile Street-Rallway Company, to secure an issue of its 
coupon bonds aggregating $500,000 par value, executed and delivered to the 
appeUee, the FIdelity Trust &• Safety Vault Company, a Kentucky corpora- 
tion, a deed of trust or mortgage upon its property, Indudlng the sald 900 
shares of stock, The sixth article of the deed of trust provided that this 
stock should be transferred on the books of the Mobile & Springhill Eall- 
road Company to the trust coinpany, tiiough the voting power and the right 
to dividends thereon should be retalned by the Mobile Street-RaUway Com- 
pany until default In the payment of the said bonds and coupons. The 
seventh article of the deed of trust provided that, in case of default in the 
payment of Interest on the sàld bonds contlnulng for three months, the prin- 
cipal of the bonds should forthwith become due and payable, and the trustée 
should thereupon hâve the right to enter into possession and foreclose, and, 
"with or without the aid of proceedings in equity, as it may be advised, 
proceed to sell" the mortgaged property, Including the 900 shares of stock; 
tho net proceerts of tho property to be applicd to the payment of the prin- 
cipal and interest due on the said bonds. The appellants duly purchased and 
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became ilie owners of more tliaii $400,000 par value of tiie said bonds, or 
nearly tlie entiré issue. ITie Mobile Street-Railway Company failed to pay 
the interest due on July 1, 1891, and January 1, 1892. On January 20, 1892, 
the appellee filed Its bill of complaint in tlie United States circuit court for 
the soutliem district of Alabama against tbe Mobile Street-Railway Company 
alone, setting up the issuance of said bonds, the exécution of the deed of 
trust, and the default in the payment of taxes and of the said tuterest 
The substance of the deed of trust is set ont In the bill of complaint, and 
a copy of It is attached to and made a part thereof. The prayer of the bill 
of complaint is as foUows, viz.: "Wherefore, the promises considered, orator 
prays your honor to take jurisdiction of the subject-matter of this bill, and 
to decree that there is a default in said mortgage, and that said principal 
and accrued interest on said bonds are presently due and payable, and will 
ascertain the amoimt thereof, and will decree that on default of payment 
thereof withln a reasonable time to be fixed by the honorable court, the 
said railroad property and franchlsi'S and otlier property described in said 
deed of trust, and the said hypothecated stocU of the Mobile and Springhill 
Railroad Company, may be BOld In sueh maimer as may seem to be best 
for the interest of the trust represented by orator, and that the said rail- 
way Company may be required to join In such conveyance of said property 
to the purchaser thereof, if deemed proper. Or that your honor may grant 
to your orator such other, fui-ther, or différent relief tn the promises as in 
e(juity and good conscience it ought to hâve." 

TJpoQ the filing of the bill of complaint, a receiver was moved for and ap- 
pointed and put in charge of the mortgaged property. A decree pro confesso 
was subsequently rendered against the railway company, and a decree ren- 
dered upon the pleadings, ascertoining and decreeing that default had becn 
made In the payment of the Interest upon the bonds; that the complainant 
was entitled to relief, and the foreclosure of the deed of trust, and a sale of 
the property described therein. A référence to a spécial master was ordered, 
to ascert.-iin and report the amount of the bonds and coupons secured by the 
deed of trust; the amouot of the debt and interest thereon; what property 
eame Into the hands of the receiver, and what property was covered by the 
description contained in the deed of trust; what allowances should be made 
to the triLStee for compensation and disbursements; what allowances should 
be made to the receiver and his attomeys; what allowances should be made 
to the trustee's attomeys for services in this proceeding and as advisory 
counsel in the matters rolating to the trust; the amount of costs and ex- 
penses accrued and likely to accrue in the cause; the names of the varions 
bondholders, and the number of bonds held by each; and what amount of the 
purchase money should be paid in cash upon the sale of the property. 

The master made his report upon thèse matters, and the court then ordered 
the sale of the property, induding 900 shares of stock. Before the property 
was actually sold, and before the report of the master was confirmed, the ap- 
pellants, on behalf of themselves and of aU other holders of bonds secured 
by the deed of tmst, presented to the court a pétition to be allowed to Inter- 
vene in the cause, and to file their pétition in the nature of a cross bill 
against the trustée, seeking to require it to account to the bondholders for 
a diminution in the value of the trust property, caused by a willful breach 
of trust on the part of the trustée, in accepti-ig and attempting to exécute 
a subséquent and conflictiug trast upon the property represented by the 900 
shares of stock, by allowing a mortg.age to be placed upon that propertj- for 
the beneflt of other persons. and by actually agreeing, as trustée thereunder, 
to enforce that mortgage, and thus to nuUify the security afforded by the 900 
shares of stock. 

The pétition allèges the exécution of the deed of trust by the Mobile Street- 
Railway Company to the appellee, its acceptance, the issuance of bonds there- 
under, and the purchase of part thereof by the appellants in the usual course 
of business, before maturity, for a valuable considération, and In good faith, 
and upon the faith and confidence that the railway company would deal in 
good faith with the property covered by the deed of trust, and that the 
trust company would falOifully observe and perform aU of the duties, trusts, 

v.57F.no.l — 6 
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aad-0bligation8 thereby asstuned and Imposed: upon It. The pétition furtheï 
flets fdrth ^e pledge 6f the 900 sliares of stock, attd the right to vote there- 
ôn reseitf ed to the rallway company until default; that the railway company 
held tù4a voting power under an implied trust not to use It in such manner 
as to destroy or depredate the value thereof, or to convert the lien of the 
bondholders from a flrst to a second lien, or to hlnder or embarrass the en- 
for<»meht of such lien, or to cast a cloud upon it; that it was the duty of the 
trustée not to accept any trust In conflict with that which it had already ac- 
cepted,! and not to particlpate In or encourage the railway company la any 
effort whlch the latter might make to vote, use, or control the sald stock in 
any such manner as to Impair its value, elther directly or indirectly, but to 
■oppose actively any such effort; that the trustée not only allôwed the rail- 
way company to vote the sald stock In such manner as greatly to depreciate 
its value, but also alIowèd a mortgage to be placed upon the property rep- 
resented by the stock, and actively encouraged and participated thereln, ac- 
cepting the trusteeship thereunder, and was, at the time of the flling of this 
pétition, proceeding to enforce such subséquent and conflicting trust, and was 
at the same time ciaiming more than $5,000 of the proceeds of its prier trust 
as compensation for the proper performance tiierebf; that the stock, except 
for such breaches of trust, would hâve been worth its par value; but by 
reason of thèse breaches it was rendered practlcally worthless, the appeUants 
thereby loslng nearly $90,000. 

The pétition sets out In détail the fraudulent character of the deed of trust 
madè by the Mobile & SpringhlU Rallroad Company to the appeUee; the 
participation, both by the Mobile Street-Railway Company and by the ap- 
peUee, in the Issuance of bonds thereunder, and thé acts of thé trust company 
in enfcarclng this deed of trust to the détriment of the appellants. 

Upon the présentation of tMs pétition the court, on November 9, 1892, 
made an order, allowlng the pétition to be ûled, and notice thereof to tie 
glven to the trust company, by service thereof upoià its soUcitors of record; 
and notice was, on the same day, accordlngly served upon the solicltors of 
record. On November 9, 1892, a further and simllar order was made, rattfy- 
ing and conflrmlng the préviens order. On November 14, 1892, the property 
covered by the deed of trust of the Mobile Street-Railway Company was 
sold under the decree of the court for $231,800, the 900 shares of stock realiz- 
ing only $6,300. By the decree of the court the sales were ordered to l>e 
made lô^ the trust company; and, for the piupose of making this sale, the 
trust company sent Its président, John D. Taggart, to Mobile, who, on behalf 
and In the name of the said trust company, made the sale. On the same day 
a subpoena in equity was issued upon the pétition prevlously flled by the 
appellants, and was duly served on Taggart as such président 

The Fldellty Trust & Safety Vanlt Company Is a Kentucky corporation, 
but is, and was prier to the time hereln above mentloned, authorlzed by its 
■charter to periorm such trust as that created by the deed of trust of the 
Mobile Street-Railway Company, and is and was duly authorlzed to accept 
and manage trusts involvlng acts to be done on its part outslde of the state 
of Kentucky and Ih the state of Alabama. In fact, It accepted the trust cre- 
ated by the deed of trust of the Mobile Street-Railway Company, and In the 
performance of the duties thereof it sent its said président to the city of 
Mobile to examine the property to be taken possession of under the deed of 
trast It further actually took possession of the capital stock of the Mobile 
& SprinarliUl Rallroad Company, and, through its attomey la fact, attended 
one or more meetings of the stockholders of that company, held in Mobile, 
Ala. It clalmed and had allowed to it for its services in the management of 
the trust more than $5,000, and It sent Its président to Mobile to seli the 
property, as already stated; and while he was so in Mobile on such business 
the process of the court was served upon liim. 

The appeUee màde two motions,— one to set aslde and vaeate the services 
of notice upon its solicltors and to vaeate the orders made respeotively, au- 
thorizing such service; and the other to set aslde the service of process upon 
Mr. Taggart, as président. The former motion was based upon the ground 
that the trust company was an ordlnary trust company, domiciled in Ken- 
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tucky, and had not been engagea lu the; conduct of any business In Alabama, 
and bad no offlcers or agents tberein, and that the soUdtors upon whom the 
service was made were employed only for the purpose of representing thé 
trust Company In the case ol two foreclosure proceedlngs In Alabama, and 
that they were not employed or authorlzed to represent the trust company la 
any other business whatever. The other motion was made upon the ground 
that the trust company was a Kentucky corporation, not engaged in. any 
business in Alabama, and that its président was in the southem district only 
for the purpose of making a sale of the property of the Mobile Street-Rail- 
way Company under the orders of the court. The court granted both mo- 
tions, and made an order setting aslde the service, both upon the soUcltors 
and upon Mr. Taggart, and also vacating the orders made aUowing the petl- 
tioners to intervene. The order thus made is appealed from, and it Is as- 
signed as error under eight différent heads that the court erred in setting 
aside and vacating the orders allowing appellants to intervene, aud in set 
ting aside and vacating the service of process upon the attomeys of record 
and John D. Taggart, président of said company. 

E. Howard McCaleb and Gregory L. Smith, (EL T. Smith, George 
F. Lapeyre, and Sherman & Sterling, on the brief ,) for appellants. 

D. P. Bestor, Gaylord B. Clark, (Frank B. Clark, Jr., on the brief,} 
for appellee. 

Before MeCOEMICK, Où-cuit Judge, and LOCKE, District Judge. 

LOCKE, District Judge, (after stating the facts.) Although the 
language of the Mil in this case, and the direct prayer for a foreclo- 
sure and sale of the mortgaged property, might lead to the conclu- 
sion reached by the court below, that the purpose intended was sim- 
ply such foreclosure and sale, a more careful examination of its rep- 
résentations, and of the record of the subséquent proceedlngs, the de- 
cree pro confesso, the questions submitted to the spécial master, and 
findings by him, (ail of which are plainly within the original pur- 
pose of the bm, and supported by the prayer for further relief,) and 
the représentations of the bill that complainant was acting in the 
capacity of a trustée, and praying that the bondholders might be 
brought in, show plainly that it was a biQ for the final settlement 
and disposition of a trust fund. Such creditors as the bond- 
holders in this case, who are allowed to prove debts, belonging 
to a class on whose behalf a suit is brought, are regarded as 
quasi parties, and may hâve a standing in court, and be heard 
by intervention or cross bill upon anything touching their rights 
in the disposition of the trust. Anderson v. Eailroad Co., 2 
Woods, 628; Carter v. City of îs'ew Orléans, 19 Fed. Kep. 659; 
WiUiams v. Morgan, 111 U. S. 684, 4 Sup. Ct. Eep. 638. Had the 
trustée, in selling the trust property, by collusion with a purchaser 
at the sale, or by any other improper or fraudulent i)roc^edings, di- 
minished the funds, the cestuis que trustent, the actual parties in 
interest, could oertainly be heard upon the question as to the amount 
to which they were entitled; and we consider the same principle 
will apply in any suit to protect the funds from loss from any act 
prior to the origin of the foreclosure proceeding. 

In the numerous cases found reported upon this subject the (lues- 
tion has been, did or did not the matter of the cross bill grow ont 
ot, and did the relief demanded 'herein dépend upon, the subject- 
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màtter pf tlie original bal? Wh.erever tiie conclusion bas been in 
th.e aflinaative, t£e cross bill kas been sustained, and, where not 
so relating or dépendent, it bas been dismissed. Tlie very object 
and purpose of a cross bill is to allège and set np new matters not 
aUeged in tbe original bill, and the only measnre of its validity as 
the foundation of an ancillary suit is tbe connection which. tbe relief 
prayed for under it bas to tbe subject-matter of tbe original bill. 
In a bill intended for tbe final settlement and détermination of a 
trust no question can be of greater importance, or more clearly the 
subject-matter of tbe suit, thau tbe asoertaining of the amount of 
the trust fund; and it would appear to us that any cross bill alleg- 
ing the wrongful diminution of such fund "would be entitled to a 
hearing in the same case before the rights of the parties were flnally 
adjudicated. The questions raised by appellants in their cross bill 
are directly connected with the administration of the trust, and it 
charges that the value of said trust fund has been reduced by the 
conduct of the trustées. The hearing and determining of the valid- 
ity of such allégations we consider directly connected with the ad- 
ministration and final settlement of the trust, which is the subject- 
matter of the original bill, and that the pétition or cross bill filed 
for tbàt purpose makes ah ancillary or dépendent cause, in which 
substituted service should hâve been sustained. 

The position taken and strongly urged by the appellee, that the 
matters and things presented by appellants were fully heard 
and determined by the decree of December 12th, from which no 
appeal has been taken, and are therefore res adjudicata, cannot 
be açcepted, as in that decree the settlement with the trustée is 
especial'Ç;^ reserved. Also in the agreement of January 3d, by w^hich 
it is urged appellants are estopped, it was speciaJly stated that 
it should not be construed so as to bar appellants from the right 
to assign as error any action of the court upon the pétition. We 
are not called upon to détermine the sufficiency of the allégations 
of the pétition or cross bill, or how far afarmative relief, if any, under 
it might extend, but whether the matter of such allégations is so 
connected with and relates to the subject-matter of the original suit 
as to oonstitute the foundation of such ancillary or dépendent suit 
as would justify a substituted service, and this question we answer 
in the affirmative. 

It is ordered that the decree of January 4, 1893, which set aside 
the orders of the 7th and 9th of November, 1892, authorizing serv- 
ices to be made on solicitors of record of appellee hereia, be reversed, 
and the cause be remanded to the circuit court, with directions to 
re-establish such orders and such service; and take such proceedings 
in said cause as, according to right and justice, ought to be had, 
and that the appellee pay the costs hereto. 
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WORKINGMEN'S AMALGAMATED COUNOIL OF NEW ORLEANS et aL 

V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 143. 

Circuit Court of Appbalb — Eetiew of Oeder Qranting Temporart 1n- 
junction. 

The circuit court of appeals will not reverse an interlocutory order 
grantlng or continuing a temporary injunction unless It is clearly shown 
that the same was improvidently granted, and Is hurtful to the appellant. 

Appeal from the Circuit Court of tlie United States for the 
Eastern District of Louisiana. 

In Equity. Suit by the United States against the Workingmen's 
Amalgamated Oouncil of New Orléans, La., and others, to restrain 
the défendant^, from interfering with interstate and foreign com- 
merce. An order was made in the court below granting a tempo- 
rary injunction, (54 Ped. Rep. 994,) and défendants appeal therefrom. 
Affirmed. 

M. Marks, (A. H. Léonard and Evans & Dunn, on the brief,) for 
appellants. 

F. B. Earhart, for the United States. 

Before McCORMICK, Circuit Judge, and TOULMUST, District 
Judge. 

McCORMICK, Circuit Judge. November 10, 1892, the district 
attorney for the eastern district of Louisiana, acting under the di- 
rection of the attorney gênerai, in the name of the United States, 
exhibited in the circuit court for said eastern district of Louisiana 
a bill for injunction under the act of congress to protect trade and 
commerce against unlawful restraint and monopolies. 26 Stat. 209. 
The circuit court exercised just caution, and gare respondents 
ample time to show cause why the preliminary injunction sought 
should not be granted. Respondents improved the time thus al- 
lowed them, and, in aU the forms in use in such proceedings; sub- 
mitted matters of law and fact in opposition to the granting of the 
temporary injunction. The motion for the temporary injunction 
continuée! pending, and the hearing of it was adjoumed from time 
to time until the 27th March, 1893, when the circuit court passed 
the deeree granting the temporary injunction, as prayed for in the 
bill, as to the appellants, and the respondents appealed. 

The appellants assign as error the overruling by the circuit court 
of each of the grounds of objection urged in that court against the 
granting of said injunction. Thèse are weU summarized, discussed, 
and disposed of in the very able opinion of the judge of the circuit 
court who passed the deeree now sought to be reversed. The mat- 
ters of law presented to and considered by him were not weU taken 
by the appellants, respondents below, and the circuit court's ml- 
ing to that effect was correct. The bill exhibited is clearly within 
the statute, and the pleadings of the respondents were not such as 
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to require the refusai of the prayer for a temporary injunction. 
The volume of àM^tîBg àM'-coutitep àfittûavits w^ lafgé, and the 
conflict of this testimony sBarp and emphatic, such as nmst, in tlie 
nature of the case, makeyari^ut impressions on the nainds of différent 
judges as to tihe f acts shown. The summary of the proof made in 
the opinion of the judge of the circuit court is fairly supported by 
the record, and shows that there was proof tending to support the 
aHegatiQJQ» of the bUl. The providing by law for an appeal from 
an interlocutory order giïinting an injunction certainly clothes the 
court of appeala Tvîth the power and charges it with the duty of re- 
viewing, and in a proper case reversing, the action of the trial 
court in granting such injunctions; but as to issues of faet, pre- 
sented as they only can be presented in such cases, the findings 
of the fa(Cts expressed or jmplied in the action of the trial court 
should be given due weight, and its action, so far as it rests on, or is 
affected by, the state of facts proved, should not bé reversed unless 
it is ma^ç clearly to appear that it was improvident and hurtful 
to the appénant In this case the most tliat can be urged against 
the order having relation to the state of the proof is that it was 
unnecessarj'. It only enjoined the appeDants from doing, pending 
this suit, what the statute forbids and provides may be prevented 
by injunction. On this appeal from an interlocutory order, which 
we afBrm, we deem it unnecessary to anticipatè the further prog- 
ress and final hearing of this case by an expression of our views 
as to the full scope and sound construction of this récent and im- 
portaiït Statute. The order of the circuit court is afflrmed. 



' BARR V. PITTSBURGH PLATE-GLASS CO. et al 
(Carcuit Court of Appeals, Third Circuit August 15, 1893.) 

COBPORAtiONS— DlHECTOBS— iNDEFBNDBISrT BUSINESS. 

Directors, who are aJso «fllcers, of a manufacturlng corporation, if act- 
in^ in positive good falth t» liie corporation and their co-stockliolderjs, 
are not precluded from engaging in tbe building and; opération of other 
distinct Works in ttie same gênerai business, (hère the manufacture of 
plate gîass;) and they do not stand, in respect to said works, in any trust 
relation to the corpcratiMi. 51 Ped. Bep, 33,, afflrmed. 
Same— Eqditt— CoNTRACT with Directors. 

A stockholder and a director of a plate-glass manufacturlng company 
bullt other piate-glass works,' and at the solicitation of otiher stockholders 
sold them to the company. They refused to state thë coet of the works, 
and. the consolidation was made on the bai^s of capacity in production. 
This arrangement was ratifled. by unamlmous vote at a stockholders' meet- 
ing, and no stockholder mot présent at sùcâi meeting ever objected thereto. 
Objection was thereafter made by a stockholder who had been présent, 
on thé ground that the pricè pald for the new works had been excessive. 
Thereupon the former ownerg of said works offered to rescind the sale, 
but a çommittee appointe^ by the stockholders not interested In said 
Works reported adversely thereto, whlch report was ratifled by 7,3^7 out 
of a total of 7,988 of feuçh dlahiterested shares. Held, that a stockholders' 
bill, ptaying relief on the ground of fraud In this ti'ansaction, Should be 
dismisSed. 51 Fed; RepîâS, afflrmed. 
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8. Samb. 

The directors and one otixer stocfeholder of a maiittfacturlng corporation, 
owning among themselves a majority of the stock, conceived that the de- 
intmds of trade required the érection of additlonal works, which they de- 
sLred the corporation to buUd, but the project.was defeated by minority 
stockholders. The projectors then proceeded with their own ftmds to 
build indépendant works. Bad faith to Oie corporation was not imputa- 
ble to any of them. When the works were nearing completion the cor- 
poration bought them upoa terms not imconsclonable in themselves, and 
which had been approved by a stock vote of 16,706 to 1,174 shares. The 
vendors, desirlng to hâve the question dedded by the minority stockhold- 
ers, wlthheld thelr ovro votes until a large majority of the other stock- 
holders had voted in favor of tie purchase, and then cast thelr votes 
with the majority of the minority. The plalntifC, a minority etockholder, 
by hls bm sought to reduce the vendors' profit Beldi, that he was not 
entitled to relief. 51 Fed. Rep. 33, afflrmed. 

4. Samb— Dibectob's Contbacts. 

A director of a jolnfrstock company may make a valid contract with 
the Company, If in so dolng he deals falrly and honestly with thé stock- 
holders who hâve appolnted him thelr agent 011 Oo. v. Marbury, 91 U. S. 
587, followed. 

6. Costs—Plaintiff's Failtjre to Prove Fraud— Liabilitt. 

A stockholders' bill, charglng certain directors with fraud In contracts 
made by them with the corporaïUon, and seeklng to enforce the restltnrion 
of exorbitant profits made by them In such contracts, waa dismlsswd for 
want of equlty. Bdâ, ttiat plaintlff must pay the costs. 

Appeal from the Circuit Court of tlie United States for the West- 
ern District of Pennsylvania. 

In Equity. Tlus is a stockholder's bill, âled by Samuel P. Barr, 
a citizen of the state of Maine, against the Pittsburgh l'Iate-Grlass 
Company, a corporation of Pennsylvania; Edward Ford, Artemus 
Pitcairn, Emory L. Ford, and John Pitcairn, Jr., officers and direct- 
ors of the said corporation; J. B. Ford, Edward Ford, Emory L. 
Ford, Artemus Pitcairn, and John Pitcairn, Jr., associated together 
under the firm name of J. B. Ford & Co. The bill was flled against 
the abore-named oflQcers and directors on the ground that they 
controUed the corporation and prevented a suit by the latter. ïhe 
bill charges combination and conspiracy, on the part of the persons 
named as respondents, to defraud the corporation, and seeks to 
charge them as trustées, and to compel a restitution of illégal 
profits made by them out of contracts with the corporation. A 
demurrer to the bill was overruled, and a decree thereafter rendered 
for the respondents. Complainant appeals. 

The bai allèges, in substance: 

(1) That J. B. Ford, Edward Ford and Emory L. Ford, sons of J. B. Ford, 
were the promoters of an organizatlon known as the New York City Plate- 
Glass Company, organized under the laws of New York, with a capital stock 
of $600,000, ail of which sald Fords took in considération of a plate-glaiss 
works plant about to be by them constructed. (2) That the plaintlff was au 
ovraer of shares ')f stock tn that company. (3) That the New York City Plate- 
Glass Company, was reorganlzed under the laws of Pennsylvania, under tho 
name of the Pittsburgh Plate-Glass Company, In August, 1883, taklng over 
to Itself ail the assets of the former corporation, and having the same cai)- 
Ital stock. (4) Th.at tlie sald John Pitcairn, Jr., Edward Ford, Emory L. 
Ford, and Artemus Pitcairn, belng directors of the Pittsburgh Plate-Glass 
Company, and J. B. Ford, entered into a conspiracy and combination to ereot 
and build slmllar plat«-glass works of larger capacity at Tarentum, in Aile- 
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gheny county, Pa., about a mile distant from the works of the Pittsburgli 
Plate-GHasa Gompany, and to compel the said Pittsburgh Plate-Glass Com- 
pany to purchase the sarae, to prevont a dangerous and destructive compé- 
tition therefrom, for the price of 10,000 shares of the capital stooli of said 
Company, of tbe par value of $1,000,000, worth tlien in the market $155 per 
share, making the real considération $1,550,000: and that at the time the 
aaid John Pitcairo, Jr., Kdward li'ordi Bmory Ford, Artemus Pitcairn. 
and J. B. Ford held together 4,350 shares ont of 6,000 shares of tlie capital 
stock; that said sale was consaminated; that any Information as to the actu- 
al cost of thejwouks was refused to stociiholders; and the biU avers that the 
actual ooet ol the said worlis 4id not exceed $647,000. (5) That thereupon 
the capital stock of the Pittsburgh Plate-Glass Company was increased to 
the amount of $2,000,000, and purchase-money shares, as aforesaid, were is- 
sued to the vendors; and that, a division of the pui-chase-caoney stock hav- 
ing been made, the said J. B. Ford was made to appear as the owner of 4,000 
shares, John Pitcairn, Jr., of 8,212 shares, Bmoiy h. Ford of 500 stiares, 
nnd Artemus Pitcairn of 200 shares. That the board of directors at that time 
ccmsisted of John Pitcairn, , Jr., Edward Ford, Bmory L. Ford, Artemus Pit- 
cairn, and John Scott, (since dead,) Edward Ford being the président, Emory 
L. Poi^, secretary, aad John Pitcairn, Jr., havtng resigned the vice presidency, 
Artemus Pitcairn succoeded him in that office. (6) The bUl further avers 
that the said John Pitcairn, Jr., Edward Ford, E. L. Ford, and Artemus Pit- 
cairn, directors of said, compaûy, entered into a conspiracy with J. B. Ford 
to erect another and additional plate-glass works at Ford City, Armstroug 
county, Pa., and to compel the Rttsburgh Plate-Glass Company to purohaae 
the same, at suah price as théy mlght see fit to exact, by reason of the men- 
ace which said works so coiiàtrueted would présent of disastrous or niin- 
ous, compétition should the pittsburgh Plate-Glass Company not make the 
pttrchase of the isame; and thàt thèse perSons rformèd a cpnsplraoy, imder 
the name of J. B. Ford & Co., to construot such works, and at the date ôf 
tiie tUtag of the bill had proposefl to sell ijiem to the Pîttsburgti Plate-Glass 
GomiSany for $750,000 of ûrst-mprtgage bonds and $750,000 of the capital stoclç 
of the Company', to be Issued at par, the bonds to mature in three, four, and 
flre years, with interest at 6 pér cent.; and that the capital stock of the 
Company at that time commanded a premlum of $62.50" per share, so that 
the price aforcsaid in reality amounted to $1,068,750; and that the said 
Works when cotnpleted would not cost more than $1,000,000. . (7) That said 
directors and J. B. Ford clairred the right to bùild compétitive works for 
thelr own beneflt, to be operated by themselves, or to be sold to others for 
tha^ purpose; and that said Ford City worlis were then in partial opération, 
and constituted a direct threat and menace to the Pittsburgh Piate-Glass 
Company to compel tliem to accède to the demanda of the syndicate; and 
that said syndicate controUed about seven-tenths of the capital stocI< of said 
Company, upon the then capitalization of thé Company. (8) That the direct- 
ors, together with J. B. Ford, in pursuance of such conspiracy, by their un- 
due influence and efCorts, had pfocured a vote authorizing the acœptance of 
said ofCer to sell said Ford pity works, and to that end had taken steps to 
procure an increase of the capital stock of the company to $2,750,000, and to 
procure the amendment of their charter powers to enable them to carry on 
their corporate business in other coimties than thé county of Allegheny. (9) 
ThataU the members of the board of directors of tîie Pittsburgh Plate-Glass 
Company, and ail the offloers thereof except the treasurer, were members of 
the syndicate flrm of J. B. Ford & Co., and were interested in the consum- 
matlon of the proposed sale of the Ford Olty works, and that seven-tenths of 
the capital stock of the company were heldby them. 

The bill then proceeds to aver that the said directors, acting in concert 
with the said J. B. F»rd, he, the said J. B. ï'oi-d, laiowiag their officiai and 
tnist relation, are prohibited from acting Ini dérogation of thé interests they 
represent as offlcers and diyectors to the préjudice of the Pittsburgh Plate- 
';iliiss Company, and that tlie works so erected by them were equitably the 
property of said Pitteburgh Plate-Glass Company, for the construction of 
which they, said corporation) should pay the actual cost thereof, with such 
reasonable profit as the court might allow to the construçtors thereof. 
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A demurrer was ftled, wWch was ovenruled, and thcreafter the défendants 
made answer, admitting tke building and sale ot the Tarentum works, and 
the proposed sale ôf the Ford City works, and also admlttlng the withhold- 
ing of information from the stockholders as to the cost of either of those 
Works, and deny that the cost of the Tarentum works was only $650,000, 
or that the cost of the Ford Oity works was only $1,000,000. They admit that 
tlie stock of the company bore a premium in the market at the time of thèse 
transactions, but deny that the premium was as mueh as is averred in the 
blll. They also deny that Eîdward Ford, Emory L. FVjrd, and Artemus Pit- 
cairn were Interested in the buUdîng or in the profits derived from the sale 
of the Tarentum works, but they admit that the Ford Oity worlis were built 
by a partnership consistlng of ail the directors of the Pittsburgh Plate-Glass 
Company then living, including therein the président and vice président of 
said Company. The answers set up as justification for the purchase of the 
Tarentum works that such purchase was the unanimous vote of the stock- 
holders, at a meeting called to consummate the purchase thereof, and, as 
respects the Ford City works, that the stockholders had refused to build such 
Works; and aver good faith to the mlnority stockholders in both trans- 
actions, and also aver their légal right to act as they did. 

The biU was flled to May term, 1889, prier to the meeting called for the 
purpose of increasing the capital stock and the indebtedness of the Com- 
pany to provide means for the purchase of the Ford City works, but that 
meeting was subsequently held, and a vote taken, and the property conveyed, 
with full notice of the pendency of thls bill. 

A replication havlng been filed, testimony was taken before an examiner. 
The case was argued upon the testimony and the law Involved before the 
circuit judge, presiding in the circuit court of the United States for the west- 
ern district of Pennsylvania, who adjudged that the bUl should be dis- 
missed, at the cost of the plaintiff; and in hls opinion flled held that the 
plaintlff was not entitled to the relief prayed for as to either of the prop- 
erties; that the défendants in the various transactions had a right to build 
the two works speclfically described, and that their action In the premises 
was in good faith, and that the said purchase had been duly ratifled by the 
stockholders, and that oft'ers of reselssion made by the vendors of said 
Works to the stockholders had been refused. 

S. Schoyer, for appellant. 
D. T. Watson, for appellees. 

Before DALLAS, Circuit Judge, and BUTLEE and WALES, Dis- 
trict Judges. 

WALES, District Judge, (after stating the facts.) The charges 
of conapiracy and fraudulent combination made against the dé- 
fendants, and which are speciflcally set forth in the plaintifPs 
bill, involve questions of f act which are to be decided on the proofs. 
Thèse charges cover two distinct and separate transactions, which 
wlll be considered in the order of their occurrence. 

L The sale and purchase of the Tarentum works. It is very clear 
that J. B. Ford was the original and sole projector of thèse works, 
and that he had made ail the préparations for building them, by 
the purchase of land and materials, on his own responsibility, with- 
out the knowledge or aid of any one of his codefendants, and ttat 
as soon as his design became known to them they immediately 
O(p<posed its further prosecution. At this time — ^in the yeax 1885 
• — the défendants owned a majority of the stock of the Pittsburgh 
Plate-Glass Company, and, with the exception of J. B. Ford, were di- 
rectors ot the company. Edward and Emory L. Ford, the sons oi 
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'^^"Bi,:i1^^^^':^^B^' ^ eiwtion pf the Tarentaiin ttopIis by tteir 
fathieir pn. ^«oount of his advanced %é, anfl for f ear ttat he Wttlild 
becomé embarrassed fluancially; and the other défendants saw in 
the new ènterpiise a serions rirai to the works aiready in success- 
ful opération, at CreigHton; but, flndîng their rèmonstrances to 
be unavaJling to deter J, B. Ford from the prosecution of Ms plan, 
it waa proposed by John Pïtcaim that the Tarehtum, works should 
be built by the Pittsburgh Plate-Glass (Dompany, wMch. would 
thns haye the control of thçni and prevent compétition. In this 
measure, howevier, he had no support froin any of his feUow stock- 
holders. The junior Pords were unwilling to embark on such an 
undertaking, because it might stop dividends on their stock, and 
run th^ compaiLy in debt. The majority of the stockholdera were 
opposéd to the oompany ga^iqîiing the work for various reasons. 
Finally, at the instance aacl on persuasiqn. of the Ford brothers 
and others, who together owned nearly fiye-sixths of the outstand- 
ing sliares of the company, John Pitcaim formed a partnership 
with , J. B. Ford by purcïiàeitig with his own money one-half of the 
latter's interest in the Tarentum works as far as they had pro- 
gressedj and the partnership thus formed, under the name of J. 
B. Ford & Co., carried on the ■works to comipletion, without further 
objection or opposition from àhy member of the Pittsburgh Plate- 
Grlass Company, Under lite terms of the partnership agreemeîit 
between J. B. Ford and John Pitcaim, dated the 6th of October, 
1885, John Pitcaim was to contribute |65,000 to the capital of the 
flpn on the understanding tb.at after that supi had been expended 
ail additional amounts requij?ed should be fumished in equal shares 
by the partners. One, if not the principal, object in view in form- 
ing this partnership was to keep the Tarentum works in friendly 
hands, and to prevent them from being operated to the préjudice 
or injury of the Pittsboirgh. Plate-Glass Company. In the spring 
or siummer of 1886^ the new works being nearly completed, and it 
being évident that they were of larger capacity, and would manu- 
facture plate glass cheaper and in greater quantities than could 
be doue àt CreightOn, Mf. John Scott, then a large stockholder and 
a direQtor of the Pittsburgh Plate-Glass Company, considered that 
it would be greatiy to the advantage of the company to acquire 
Tarentum. There was some difficulty at flrst in bringing about 
that resùlt, and it encouûtered the opposition of eaich of the part- 
ners of J. B. Ford & Co. John Pitcaim was on the eve of going 
abroad, and J. B. Ford thou^t it would be more advantageous to 
his interests not to sell. Application, however, being made to J. 
B. Ford & Co. to state on what terms a sale or consolidation could 
be effectéd, the firm thought that the relative capacity of the two 
works should be the basis of the union, and that, as the Taren- 
tum wo^ks had double the capacity of those at Creighton, the same 
proportion should be observéd in providing for the union of the 
two concems, a reasonable allowance being made for the unflnished 
condition of the Tarentum works. The flrst plan of consolidation, 
consented to by J. B. Ford & Co., was that the capital stock of the 
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Pittsiburgh Plate-Glass Company sHould be increased from $600,000 
to 11,920,000, to bé divided as foUôws: To J. B. Ford & Co., for Tar- 
(intum, 11,120,000; to tbe stockholders of tbe Pittsbùrgh Plate-Glass 
Company, |200,000; tbe Tarentum t^orks to be flnisbed by J. B. 
Ford & Co. A meeting of tbe board of directors of tlxe Pittsbùrgh 
Plate-Œass Company wias beld on July 2, 1886, at iwMqli this pro- 
posed arrangement was submitted, and on motion a stockbolders' 
meeting was called for September 6, 1886, to consider the pro- 
posai, and tbe board recommended its acceptance. At the direct- 
ors' meeting held on July 2, 1886, John Pitcairn asked to be and 
was excused f rom roting on account of his personal interest in the 
transfer of the property. Notice of the stockholders' meeting to be 
held on September 6, 1886, and of its purpose, was given by public 
adrertisement, and by a circular dlrected to each stockholder; and 
on the day appointed for the meeting 5,515 shares out of the whole 
issue of 5,950 shares were represented. Mr. Barr, the plaintifl, 
presided at that meeting, and announced to the stockholders prés- 
ent that they had the i)Ower to "amend, alter, reject, or afiSrm the 
proposition" recommended by the directors. After some discus- 
sion J. B. Ford & Co. were requested to state the cost of the Taren- 
tum Works, which they refused to do, for the reason that the basis 
of the proposed transfer was the relative capacity of the two works. 
Finally, J. B. Ford & Co. submitted the following tenus of consoli- 
dation, nameiy: That the capital stock of the Pittsbùrgh Plate- 
Glass Company should be increased from $600,000 to $2,000,000, of 
which Creighton should represent $800,000, subject to a mortgage 
of $134,000, and Tarentum should represent a capital stock of $1,000,- 
000; thatof this stock increase $200,000 should be distributed among 
the Creighton stockholders at that date as dividend, and that $1,000,- 
000 in stock at par should be issued to J. B. Ford & Co., leaving $200,- 
000 to be issued and sold to the stockholders on September 6, 1886, 
at par, for a working capital. Thèse tenus were approved aM 
aocepted by the unanimous vote of the stockholders présent, and 
there is no évidence to show that any shareholder who was not 
represented at the meeting has ever disapproved of its action. On 
October 27, 1886, J. B. Ford & Co. conveyed the Tarentum works 
to the Pittsbùrgh Plate-Glass Company, and received from the 
latter the entire purchase considération, $1,000,000 of its stock 
at par; but, as the Tarentum works were still incomplète, J. B. 
Ford & Co. pledged $200,000 of the stock at par with the treasurer 
of the Pittsbùrgh Plate-Glass Company as security for the com- 
pletion of Tarentum. The Pittsbùrgh Plate-Glass Company took 
possession of Tarentum, and hâve operated the same ever since. 
The Tarentum works were completed by J. B. Ford & Co. in the 
spring or summer of 1887, but it was not until April 17, 1888, 
that the flnn made a formai demand on the Pittsbùrgh Plate-Glass 
Company for the retum of the pledged stock, whereupon, at a meet- 
ing of the board of directors, a resolution was adopted instructing 
the treasurer to deliver the stock. This resolution was passed 
over the protest of Mr. John Scott, one of the directors, and the 
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treasurer refused to obey thé instructions of tàe board. At a 
subséquent meeting of tbe board of directors, held on November 20, 
1888, a protest signed by several of the stockholders was presented, 
stating in substance that J. B. Ford & C3o. had, in violation of 
the duty tbey owed to thé company and its stockholders, voted to 
themselves and received a price for the works at Taxentaim grossly 
in excess of the cost and value thereof, and hâve no claim either 
in law or conscience to the stock now demanded by them; and 
the protestants requested that a meeting of the stockholders should 
be (âlled, to havè a fuU and fair investigation of the whole matter. 
Accordingly, a meeting of the stockholders was held on December 
5j 1888, the proceedings of whioh disclosed much dissatisfaction 
on the part of several who were présent with the alleged excess of 
;^rioe received by J. B. Ford & Co. for Tarentum, whereupon Mr. 
John Pitcairn stated that, if the stockholders rei)ented the acquisi- 
tion of Tarentum, his flrm would agrée to a rescission of the con- 
traet of sale, and he submitted a written proposition to that end. 
In that paper thé whole transaction is reviewed, and it concludes 
with the promise that J. B. Ford and John Pitcairn, vs^ho owned 
a majority of the stock, would refrain from voting on the question 
of rescission, and leave its settlement to the minority stocldiolders. 
At this stage of the proceedings, on motion of a minority stockholder, 
a conmnittee of flve was appointed "to thoi-oughly investigate ail 
the circéfflstances connected with this complaint, and this proposi- 
tion of M^. Pitcaim's, and aàÈo to recommend a course of action 
for the minority stockholders, and that their report be made at 
the nékt regular annual meeting of the company, to be holden in 
January." This committee consisted exclusively of minority stock- 
holders, who at once entered on the discharge of their duties, and 
cal'led before them several witnesses, whose testimony is fully re- 
ported in the record- The investigation by the committee appears 
to hâve been conducted witJi considérable zeal and industry, and 
on January 22, 1889, at the annual stockholders' meeting, they pre- 
sented a unanimous report, stating that by the delay of J. B. Ford 
& Co. in completing the Tarentum works the company had suffered 
no estimable damage; that the committee was unable to décide 
whether J. B. Ford & Oo.'s profits were more than they were entitled 
to or not, as they could not ascertain the cost of the works. The 
report observes tiiat the building of plate-glass works by the prin- 
cipal stockholders or oflcers of the Pittsburgh Plate-Glass Company 
that may herèafter be in compétition with the company is, at least, 
questionableas to the good faith of such transactions; but in the judg- 
ment of the committee the acquisition of the Tarentum works h£^ 
been on the whole favorable to the gênerai interests of the company, 
and the transaction should not be disturbed; and that the proposi- 
tion for rescîssion should not be entertained. This report was 
adopted by a vote of 19,369 shares out of a total of 20,000 shares 
represented. J. B. Ford and John Pitcairn then held 12,012 shares^ 
leaving in the hands of the other stockholders 7,988 shares, of which 
last number 7,357 voted to adopt the report With the adoption 
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of this report it would seem that the manner and the tenus of 
the sale of Tarentum had been ratifled by the stockbolders, The 
proofs shoiw that the estimated value of Tarentum at |1,000,000 
was no greater, proportionately, than the estimated value of Creigh- 
ton at $800,000, subject to a debt of about $134,000; that, after 
the consolidation of the two works, the dividends of the Pittsburgh 
Plate-Grloss Company were largely increased, and that there was 
a marked advance in the price of its stock. Tliese faots hâve not 
been controverted. 

The real ground of complaint against the défendants is that 
they made excessive profits on the sale of Tarentum; otherwise 
there would hâve been no charge of conspiracy and combination 
to compel the Pittsburgh Plate-Œass Company to buy a property 
which has proved to be so advantageous to the stockholders. But if 
Tarentum was estimated beyond its cost, so also was Creighton. 
If Creighton was worth $800,000, subject to a debt of $134,000, 
Tarentum, with its improved machinery and large capaeity for 
production, was equally worth $1,000,000. AU this was known 
to the stockholders of the Pittsburgh Plate-Glass Company on Sep- 
tember 6, 1886, Tvhen the manner and terms of the sale were agreed 
upon, and the stockholders subsequently received the very large 
proûts arising therefrom in stock and cash dividends. Two years 
after the sale a protest was made by some of the minority stock- 
holders against the delivery of the stock which had been pledged 
by J. B. Ford & Co. for the completion of Tarentum, because of 
the exorbitant price paid to that flrm, and a thorough investiga- 
tion of the whole matter was demanded by the protestants, under 
the threats of légal proceedings. The resuit of that investigation 
was a reluctant admission, on the part of the committee who con- 
ducted it, that the acquisition of Tarentum had been advantageous 
to the Pittsburgh Plate-Glass Company, and a reconunendation 
that the transaction should not be disturbed, which was approved 
by an almost unanimous vote at a gênerai meeting of the stock- 
holders. In the light of such évidence it is impossible to sustain 
the charge of conspiracy and fraudulent combination made against 
the défendants. Three of the défendants, indeed, had no direct 
interest in the affairs of J. B. Ford & Co., not being members of 
the flrm. J. B. Ford was personally interested in the property 
and success of the Creighton works, which were doing a highly 
lucrative business, and could not flll' their orders. He desired to 
establish other works, for the purpose of extending the business 
which produced such profitable returns, to be operated in harmony 
with Creighton, and not to its injury; and being a stockholder of 
the Pittsburgh Plate-Glass Company did not deprive him of the 
right to do this. His two sons were also stockholders, and it 
would be unreasonable to suppose that he intended to defraud or 
injure a company in which he and his sons were so largely inter- 
ested. John Pitcaim formed a partnership with J. B. Ford for 
Iwiilding the Tarentum works, at the suggestion and with the knowl- 
edge and approval of some of the minority stockholders of the Pitts- 
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burgh Plalt^-Glass Company, for the express purpose of proteeting 
^Eé intei^ts of the company; and there is no proof that the firm. 
oï J. Bi woiij & Co. intended to operate the TarentuM Works in 
fcômpètitibri with or to the préjudice of Creighton. The proposai to 
consolidât^ the two works came from the PittSburgh Plate-Œass Com- 
pany, ànd nOt from J. B. Ford À Co. In fact the firm did not at flrat 
appear to bè inclined to entertain the proposai, Mr. Pitcairn being on 
the eve of going abroad for Us health, and Mr. J. B. Ford preferring 
to hâve the Tarentmn works operated independently of any other. 
However; éjd. ofler being intitèd from J. B. Ford & Co», negotiations 
were begun, and terminàted as àlready stated. There is no proof 
of fraud in thé transaction, or of misrepresentatiôn. J. B. Ford 
& Co. refused to disclose the cost of Tarentum, because they might 
want to sell it, or organize anôther company. Tiiis refusai, and 
the reasbnsi for it, were publicly made at the stockholders' meet- 
ing of Septemiber 6, 1886, and the request for a stiàtement of the 
cost was not pressed. 'Éo facts are proved by Tsiiich a resulting 
trust can be estabiished in f avor of the Pittsburgh Plate-Glass 
Company. J. B. Ford & Co. built the Tarentum works with their own 
money, and on their own crédit and risk; nor did they make them- 
selves trustées by any wrongfol acts of their own. They did not use 
the proiperty or the crédit of the Pittsburgh Plate-Glass Company, 
nor were they under any obligation, légal or équitable, which pro- 
hibited them from erecting the new works, and oonsolidating them 
with the Creighton works, on tenns which hâve proved to be equally 
bénéficiai to ail the parties concerned. The purchase of Taren- 
tum appears to hâve been ratified and settled, and no further ob- 
jection was made ia référencé to it until the negotiations were set 
on foot for the acquisition of what are known as the Ford City 
works. 

2. The purchase of the Ford City works. In the summer of 
1887 the défendants, being then stockholders, and, with the excep- 
tion of J. B. Ford, directors, of the Pittsbui^h Plate-Glass Com- 
pany, in view of the existing and prospective condition of the 
plate-glass business, concluded that additional works for its manu- 
facture Were needed. Creighton and Tarentum were behind with 
their orders, and could not supply the demand for their produets. 
The making of plate glass in the United States was a compara- 
tively ne'^v enterprise, and the home production did not equal one- 
half of the home consumption. J. B. Ford had been a pioneer in 
the business, and he and his codefendants, seeing the tmpossibility 
of the Pittsburgh Plate-Glass Company retaining a monopoly of the 
business, and the certainty of an increasèd importation of the 
foreign article, were of thé opinion that additional works should 
be erected. The profits which had been already realized by the 
company on a watered stock of several hundred thousands of dollars 
would, the défendants thotight, be sure to excite compétition, and 
that it would be wise for the company to make provision for meet- 
ing such compétition by adopting new machinery amd appliancas 
for reducing the first cost of production. So strongly convinced 
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were the def aidants of tiie necessîty of extending the company's 
Works that they began to look ajotind for a suitable location for 
the buildings, and had selected a place in Armstrong county, Pa., 
aud-secured options for tlie purchase of several hundred acres of 
land. It had already corne to the knowledge of John Pitcaim that 
certain parties in PhUadelphia and Pittsburgh had contemplated 
the opganization of glass works near the latter city, which would 
corne into direct compétition with the Pittsburgh Plate-G-lass 
Works. Such betug the condition of things, a spécial meeting of 
the board of directors of the company was held on September 8, 
1887, at which the following preamble and resolution were adopted, 
and a spécial meeting of the stockholders was called for the 20th 
of September, 1887, to consider the same: 

"Whereas, In the Judgment of the board the présent condition and prospects 
of the plate-glass business, and the position of thls company in relation 
thereto, are sueh as to render it expédient that the company should as qnickly 
as possible erect additional worlis at such point as shall be determined, and 
with this Tlew Inquiries have been made looklng to the securing of an ellgl- 
ble location: , 

"Eesolved, that the board recommend to the stockholders the érection of 
additional woriis, of a capacity not less than 300,000 feet per month, at such 
point as ^all be selected by the stockholders or directors." 

In pursuance of the call a spécial meeting of the stockholders 
was hdd on September 20, 1887, at which the recommendation of 
the board yvas fully discussed and rejected, the plaintifE being most 
eamest in his opposition tlhereto, and pointing out that under its 
charter the company had no power to manufacture plate glass 
outside of Allegheny county. At this meeting, aind before the vote 
was taken, the défendants, being the owners of a majority of the 
stock, notified the stockholders présent that they would not vote their 
stock, but leave the adoption or rejection of the recommendation 
of the board to the décision of the minority stockholders, as the de- 
fendants d'id not wish to compel a compliance with their own opin- 
ion against a majority of the minority. The proceedings of this 
meetînig, and the good faith of the défendants in calling it, hâve 
been severely oriticised by the counsel for the plaîntiff, but the 
weight of the testimony satisfactorily proves that the question of 
building the new works by the company was fairly left to the 
minority stockholders, and that the recommendation of the de- 
fendants was honestly made. The advice of the board havîng been 
refused, J. B. Ford and John Pitcaim detennined to go on with 
the Pord City works, and took into partnership with them their 
three codefendants, Edward Ford, Emory L. Ford, and Artemus 
Pitcairn, assigning to each of the last three a one-ninth interest, 
and taking for each of themselves three-ninths interest in the 
undertaklng. The interests of the défendants in the Pittsburgh 
Plate-Grlass Company were so large at this tîme as to exclude 
ail idea of their intention to depreciate their value or to diminish 
their profits. On the contrary, they had thé strongest motive to 
protect their interests, to make them still more profitable, and to 
ward ofE compétition as long as possible. Having purchased the 
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requiiM Mûia, they proceeded to btiild the works wîtii tiiéir owQ 
capital- and on their own crédit, with the knoTSiedgé of and with- 
out objection from tlie plaintiff or any other minority stocMiolder, 
At thé stockholders' meeting on January 22, 1889, after the Taren- 
tum aiid other budness had been disposed of, a conunittee was ap- 
. poilitedj conaisting of the same five members who had acted on 
the Tarentum committee, and who were adverse to the further ex- 
tension of the company's works, "to negotiate with J. B. Ford & 
Co. for a transfer of the plate-glass works located at Ford City," and 
to report the terms at a spécial meeting of the stockholders to be called 
by the président of the company at the request of the committee. 
This committee held several sessions to consîder the subject re- 
ferred to them. The flrst offer of J. B. Ford & Co. was to sell the 
new wo*ks for $1,500,000 in the glass company's stock at par, with 
the condition that they would seU the one-half of this stock to the 
stockholders of the company at par. As they had done in the sale 
of Tarentum, J. B. Ford & Co. refnsed to giye the committee a state- 
ment of the cost of the Ford City works, and for sîmilar reasons, 
but they did flnally impairt to the committee in confidence the best 
estimate of what the works would cost when flnished. Subsequent- 
ly this offer was modifled to this effect: that the défendants would 
seU the works completed for |750,000 in stock of the company at 
par, and $750,000 in bonds secured by a mortgage, and payable in 
three, four, and five years, which offer was reported favorably by 
the committee to a spécial meeting of the stockholders held on 
April 9, 1889, which, after a prolonged discussion on the report, 
adjoumed to meet on the 16th of April, 1889, when the report 
was acc'epted, and a resolution was adopted to havé the charter 
of the company amended, authorizing it to manufacture îts prod- 
ucts in other places than Allegheny county. Before the vote was 
taken on &e adoption of the report, the announcement was made 
that J. B. Ford & Co. woiild refrain from voting theîr stock, which 
constituted a majority of the whole issue, until the resuit of the vote 
by the minority stockholders should be known, when it would be 
cast with the majority of the minority, in order to constitute a 
légal vote. The total vote cast was 17,880, of whîch number 16,706 
were in favor of the resolution to adopt the report of the com- 
mittee, and 1,174 opposed; 2,120 shares not voting. At this meet- 
ing J. B. Ford & Co. agreed that $750,000, received by them in 
part payment of the Ford City works, should not particîpate in the 
profits of the Pittsburgh Plate-Glass Company for the year 1889. 

On April 17, 1889, a stockholders' meeting was cailed by the 
board of dîreetors to be held on June 18, 1889, for the purpose of 
voting on the increase of the capital stock of the company and the 
issning of bonds for the purchase of the Ford City works. In the 
mean time— May 8, 1889 — the plaintiflE had filed his bill, and be- 
fore the day appointed for the next meeting of the stockholders J. 
B. Ford & Co, addressed a ïetter to each stockholder, stating, in sub- 
stance, that they were willing to rescind the conlract for the pur- 
chase of the Ford City works if a majority of the minority stockhold- 
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ers sympathized with, or were in favor of , prosecuting the plaintîfFs 
suit. At tlie stoclcholders' meeting, on June 18, 1889, the vote in 
favor of increasing th.e capital stock was 17,205, and no votes were 
cast in the négative. The Pittsburgh Plate-Glass Company took 
possession of the Ford City works on July 1, 1889, and hâve re- 
ma'ined in possession since liât date. 

The purchase of the Ford City works, up to the close of the évi- 
dence as set ont in the record, has been highly ^avantageons and 
remunerative to the Pittsburgh Plate -Œass Company. Notwith- 
standing the great increase in the number of shares issued to pay 
for Tarentum and Ford City works, their market price continued 
to advance until ît had reached the figure of |200 per share. 
The cost of the Ford City works was about |1,200,000, and when 
it is considered that, in addition to the outlay of money, the de- 
fendaiits also contributed their time, practical expérience, and in- 
telligent Personal supervision from the beginning to the completion 
of the works, and were also subjected to the risks of failure, the 
price ultimately received by them does not appear to be excessive. 
It is true that the stock paid to them at par had been seUing 
at a premium, but it does not follow that, if the new issue had been 
thrown on the market in bulk, the premium would hâve been main- 
tained. The défendants assumed the risk and labor of the enter- 
prise, and were entitled to a reasonably libéral profit. 

The proofs fail to sustain the charge of conspiracy and com- 
bination. The défendants acted openly, and made no false repré- 
sentations. They afforded the company the opportunity of build- 
ing the works, and advised them of the necessity of doing so, and 
gave notice that if the company did not buHd they would. As ma- 
jority stockholders of the Pittsburgh Plate-Glass Company the 
défendants were more deeply concerned in the prosperity of that 
company than were the plaintiff and those who agreed with him. 
The défendants did not use any of the property of the company 
or employ its crédit in the érection of the Ford City works, and 
hère, as în the case of the Tarentum purchase, the proof does not 
establish a resulting trust, or a trust ex maleficio. There was 
no conspiracy or combination to compel the purchase of the de- 
fendants' works, either at Tarentum or in Armstrong county; nor 
was the price paid for either one of the properties so large as to 
give the défendants an excessive or exorbitant profit on their 
actual outlay of money, time, and labor. There has been no proof 
of fraud în thèse transactions, nor of a misuse of the power and 
influence of the défendants, as majority stockholders, to deprive 
the minority stockholders of any right. 

It has been settled that a director of a joint-stock corporation 
may make a valid contract with the corporation of which he is a 
member, provided that, in doing so, he deals fairly and honestly to- 
wards the stockholders who hâve appointed him their agent Cil 
Co. V. Marbury, 91 U. S. 587; Leavenworth County Com'rs v. Chi- 
cago, E. I. & P. Ey. Co., 134 U. S. 688, 10 Sup. Ct. Eep. 708. The 
Tarentum (and the Ford City works were the property of the de- 
v.57F.no.l— 7 
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feB4wt|,,aiicl yrere bougîit by th,e Pittsburgh Plate-Glass Company 
witfti,^,nili Iqibwlédge of ail thé circumstances under wliicli they 
iiad bee» frçcted, and it is évident tbat tbe company lias not been 
injnred, l|iit 'bas been greatiy beneflted, by theîr acquisition. It 
must not bei oyerlooked, too, that.in référence to the purcbase of 
Tarentcun tKe proceedings to'set it aside, or to alter ihe terms 
therçof, were not taken untU aîtçr the lapse of more than two years 
from the éxecution of the contract, — a delay which, of itself and 
unexplainéid, piight be fatal to that portion of the plaintifl's com- 
plaiat on Co. v. Marbury, supra. 

The plaintîfE's solicitor now asks that his client shall be re- 
lieved from the payment of costs in the event of the decree below 
betug afflrmed, on the assumption that he has made an honest 
effort to redrëss what he cwsiders to be wrongs against his com- 
pany, and to enforce a restitution of enortnous profits made by the 
défendants put of the compàny. The auliiorities cited in supiwrt 
of this rpquest are Trustées v. Greenough, 105 U. S. 527; WaiTeH 
y. RaUroad Co., 130 fa. St. 600, 18 Atl. Eep. 1014. Thèse were 
cases, howeyer, in whîch a fund had been recovered, or property 
had been sayed by the litigatîon, and the court allowed the ex- 
pansés as îeiween soliciter or attomey and client to be paîd ont 
of the fund. In each case the statutory costs had been given to 
the preyailing party. But; hère the plaintiff has not succeeded in 
proTing his charges, and the rule appears to be settled that, where 
a bill charges fraud, and the Mil îs dismissed, the plaintiff must 
pay the costs. Fisher y. Boody, 1 Curt. 206. 

The decree of the circuit court îs affirmed. 



SOUTHERN PAC. R. CO, v. ARAIZA. 

(Circuit Court, S. D. Callfomla. July 24, 1893.) 

No. 181. 

1. Public Landb— Boutheen Pacipio Gbant — Indemnitt Lands— Homestead 
Entky. 

Under Act My 27, 1866, (14 Stat 292.) granting lands to the Southern 
Pacific Rallway Company, public land without the primary llmlts, but 
■withln the indemnlty limits of the grant, was not open for homestead 
entry after an order was issued from the gênerai land office directlng 
the withdrawal of such lands from entry. Buttz t. Rallroad Co., 7 Sup. 
Ot. Rep. 100, 119 U. S. 72, followed. Rallroad Co. v. TiUey, 41 Fed. Rep. 
729. overruled. 

9. Same— Remedt against Hombstbadeb. 

A homesteader who has made such an entry and received a patent there- 

for against the opposition of the Southern Paclflc Rallway Company la 

subject to hâve his title décreed to be held in trust for said company, 

when It appears that the lànds withln the indemnlty limits wlll not make 

! np to the company the loss of lands withln the primaty limits. 

In Equity. Bill by the Southern Pacific Raîlroad Company 
against Juana C. Araiza to recover lands wrongfully patented to 
respondent. Heard on demurrer to bill. Demurrer overruled. 
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Joseph D. Eedding and Creed Haymond, for plaintiff. 
Del Valle & Munday and J. H. Call, for défendant 

KOSS, District Judge. The land in controversy in this suit hav- 
ing been entered by the défendant, Araiza, as a homestead, and a 
patent theref or having been tssued to her by the govemmènt, the 
complainant seeks to obtain a decree that the title thus conveyed 
is held in trust for it. The source of the complainant's alleged 
right rests in a congressional grant. Section 2â of the act ap- 
proved March 3, 1871, (16 Stat. 579,) reads: 

"That for the purpose of Connecting the Texas Paclflc Ballroad wfth the 
City of San Francisco, the Southern Pacific Railroad Company of Oalifomia 
is hereby autborized, subject to the laws of Califomia, to construct a Une of 
railroad from a point at or near Tehachapai pass, by way of Los Angeles, 
to the Texas Pacific EaUroad, at or near the CJolorado river, with the same 
rights, grants, and privilèges, and subject to the same limitations, restrictions, 
and conditions, as were granted to sald Southern Pacifie RaUroad Cîompany 
of Califomia by the act of July twenty-seven, eighteen himdred and sixty- 
six: provlded, however, that this section shall In no way affect or impair the 
rights, présent or prospective, of the Atlantic & Pacific Ballroad Company, 
or any other railroad company." 

By the act of July 27, 1866, (14 Stat. 292,) the Southern Pacifie 
Eailroad Company was authorized to connect with the Atlantic & 
Pacific Railroad at such point near the boundary Une of the state 
of Càlifornia as they should deem most suitable for a railroad line 
to San Francisco, and, subject to certain conditions, exceptions, 
and limitations, was granted every altemate section of public land, 
not minerai, designated by odd numbers, to the amount of 10. 
alternate sections per mile on each side of said road, to which the 
United States should hâve fuU title, not reserved, sold, granted, or 
otherwise appropriated, and free from pre-emption or other claims 
or rights at the time such road should be designated by a plat 
thereof filed in the ofBce of the commissioner of the gênerai land 
office; and where, prior to said time, any of said sections or parts 
of sections should be granted, sold, reserved, occupied by home- 
stead settlers, or pre-empted, or otherwise disposed of, the act 
provided that other lands should "be selected by said company in 
lieu thereof, under the direction of the secretary of the interior, 
in alternate sections, and designated by odd numbers, not more 
than 10 miles beyond the limits of said altemate sections, and not 
including the reserved numbers." The exceptions contained in 
the act are not applicable to the présent case, and need not, there- 
fore, be referred to. 

By the sixth section of the act of July 27, 1866, it was enacted — • 
"That the président of tbe United States shall cause the lands to be sur- 
veyed for forty miles In width on both sldes of the entire line of said road, 
after the gênerai route shall be fixed, and as fast as may be requlred by the 
construction of said railroad, and the odd sections of land hereby granted 
shall not be liable to sale or entry or pre-emption, before or after they are 
surveyed, except by said company, as provided in this act; but the pro- 
visions of the act of September, eighteen himdred and forty-one, granting 
pre-emption rights, and the acts amendatory thereof, and of the act entitled 
'An act to secure homesteads to actual settlers on the public domain,' ap- 
proved May twenty, eighteen hundred and sixty-two, shaU be, and the same 



100 FEDERAL BEPOBTER, Vol. 57. 

are hereby, extended to ail otber lands on the said Une of sald road when 
surveyed, excepting tbose hereby granted to sald Company." 

The bill, to wliich a demurrer is interposed, shows upon its face 
that the Southern Pacific Company accepted the grant, complied 
with the conditions contained in it, and in subséquent acts upon 
the subjeçt, and earned the granted lands. It is, among other 
things, alleged that between the 3d day of March, 1871, and the 3d 
day of AprU, 1871, its engineers actuaUy surreyed and marked upon 
the grpund the line or route of its road f rom a point at or near 
Tehachapai pass, by way of Los Angeles, to the Texas Pacific 
Bailroad, at or near the Colorado river; that they made a topo- 
graphical map of the country through which the route ran, on 
which thé government surreys and the said line or route were 
.delineated, so that its exact location appeared thereon, with ref- 
. erence, as well to the sections of public lands as to the towns, coun- 
ties, and rivers in said région, which map was, on the 3d day of 
April, 1871, filed with the secretary of the interior, who duly ac- 
cepted the same, and who, on the same day, transmitted the map 
to the commîssioner of the gênerai land ofiice, to be flied in that 
office, which was done on that day; that on the llth day of AprU, 
1871, the action of its offlcers in flling the map was ratified and 
approved by the board of directors of complainant; and that on 
the 21st of April, 1871, the commissioner of the gênerai land office 
transjnitted a copy of the map to the register and receiyer of the 
land office at Los Angeles, in which district the land in controversy 
is situate, and on the same day, by order of the secretary of the 
interior, the commissigher addressed to the register and receiver 
of the Los Angeles land office the folio wing letter: 

I "Department of the Interior. 

"General Land Office, April 21, 1871. 
' "Eeglster and Receiver, Los Angeles, Callfomia— Gentlemen: By the act 
of March S,- 1871, section 23, the Southern Pacific Railroad Company is au- 
thorized to construct a railroad from a point at or near Tehachapai pass, 
by way of Los Angeles, to the Texas Pacific Railroad, at or near the 
Colorado river, with the àame grant of lands, etc., as were granted to said 
Company by act of Jnly 27, 1866. The company having filed a diagram 
designating the gênerai routp of sald road, I hereby transmit a map showing 
thereon the line of route, as also the twenty and thirty mile limita of the 
grant, to the Une of wlthdrawal of the Southern Pacific Railroad imder the 
act of 1866; and you are hereby dlrected to withhold from sale, or location, 
pre-emption, or homestead entry, aU the odd-numbered sections falllng wlth- 
In those. limlts. The even-numbered sections withln the llmits of twenty 
miles you wfil increase in price to $2.50 per acre, and wiU dispose of them 
at that price, but only under the pre-emption and homestead laws. When 
pre-emption or homestead entries hâve had légal inceptlon prlor to the re- 
ceipt of thls order, the settlers may, of course, prove thelr claims, elther 
upon odd or even-numbered sections, at the rate of $1.25 per acre. This order 
■wHl take efCect from the date of its receipt by you, and yoil will please ac- 
knowledge receipt by date. The even-numbered sections between the twenty 
and thirty mile or Indemnlty limlts are not affected by thls order. 

"Very respectfully, WlUis Drummond, Commissioner." 

The bill allèges that this order of withdrawal has ever since 
remained in force. It allèges that the land in controversy in the 
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suit is more than 20, but Within 30, miles of tlie said railroad, mid 
that it liad not been granted, sold, reserved, occupied by homestead 
settlers, or pre-empted, or otherwise disposed of by th.e United States 
for any purpose at the time the line of the complainant's road was 
definitely flxed, and that tlie United States then had full title tbere- 
to. It is alleged that the entire Indemnity limits flxed in the 
grant are insufticient to supply the loss sustained by complain- 
ant within the granted limits, and that the commissioner of the 
gênerai land office, in his annual report for the year 1883 to the 
interior department and to the preddent of the United States, 
"attested and certified to the fact that the land within the indem- 
nity limits, under said act of March 3, 1871, will by no means 
supply the loss of lands within the twenty-mile limits to sa'id rail- 
road Company under said act." It is alleged that on or about 
the 24th day of June, 1877, the défendant entered upon the tract 
of land in controversy, and that subsequently she was permitted 
to enter the land as a homestead, and that on the 9th day of 
July, 1889, a patent therefor was issued to her by the land depart- 
ment. The bill allèges that every step in the land department cul- 
minating in the issuance of thîs patent was contested by the com- 
plainant; that when the président approved the construction of 
the section of the Southern Pacific Eailroad opposite the land in 
controyersy, — that is to say, on or about the 25th day of May, 1883, 
— complainant embraced the land in question in its indemnity list 
!No. 5, and tendered to the officers of the local land office ail proper 
feea for selecting and listing the land, and securing the patent 
therefor, but that the offlcers of the land department refused to 
approve the sélection; the reason, doubtless, being that the de- 
fendant, Araiza, had theretofore been permitted to enter the land 
as a homestead, upon which entry a patent had been issued. 

From this statement of the averments of the bill it wîll be seen 
that at the time the line of complainant's road was definitely flxed 
the land in controversy, which was without the primary, but with- 
in the indemnity, limits of the grant, was public land, to which 
the United States had full title, and that at the time the défendant 
first went upon the land the order withdrawing it from sale, pré- 
emption, or homestead entry was in force; and, further, that at 
the time of the defendant's entry upon the land, and at the time 
it was awarded to her by the ofiicers of the land department, there 
had been no attempt on complainant's part to sélect it in lieu of 
any land lost to it within the primary limits of the grant, or at 
aU, although complainant had contested defendant's entry in the 
land department. 

The question involved has twice before arisen in this circuit, — 
once in this district, in the case of Kailroad Go. v. TiUey, reported 
in 41 Fed. Eep. 729, and subsequently in the northem district of 
Califomia, in the case of Eailroad Co. t. Wiggs, 43 Fed. Hep. 333, 
in which the circuit judge reached a différent conclusion from that 
announced in the prévious case decided hère, without, however, 
making mention of it. Indeed, it is évident that the learned judge 



:102 FEDERAL BEPORTEK , VOL 57. •> 

wlio.idecided that case did not at the time knbw ôf the décision 
hère, for in his opinion it is stated that, so far as he is aware, 
the précise question involved was not presented în any other case. 
43 Ped. Eep. 335. Neither party appealed from either décision, 
so that the unfortunate différence of opinion then existing in the 
circuit was not settlçd hy the suprême court. But the question 
ha» again conie, and has been again considerêd. 

The act of July 27, 1866, did not direct the secretary of the in- 
terior to make any order withdrawing the lands that might fall 
within the grant frohi sale, pre-çmption, homestead entry, or other 
disposition. Such an order, however, was made in the présent 
case, a» well as in Tilley's; and tais court, in referring to that 
order in thé caise of Eailroad Ck). v. Tilley, supra, said: 

"It Is true the order of wltlidrawàl made by the secretary on the 27th of 
March, 1867, had not been In ternis vacated, but the secretary had the same 
power to vaca,te it that he had to make it; and when he permitted TlUey to 
make hls entry, and awarded the land In' question to him, and issued him a 
patent thèrefor* he, in effect, annulled the order of withdrawal so far as 
that particular pièce of land was concerhed. In doing so he violated no 
vested rlght of the complalnant, for to that land the company had not then 
acquired any right of any nature. It had not selected it, and might never 
do so. Theré was, therefore, no légal reason why he should not allow the 
homestead entry. The act making the grant to the complainant did not 
direct the secretary of the interior to make any order withdrawing the lands 
that might fall within It from sale, pre-emption, homestead entry, or other 
disposition, and did not prescribe the effect to be given to such an order. 
It is not for the court to say whether the secretary ought or ought not to 
hâve allowed the homestead entry while the gênerai order of withdrawal re- 
malned unrevoked. It is sufflcient for the purposes of thls suit to say that In 
doing so h« ^id not interfère with any légal right of complalnant, for the 
simple reasôn that complalnant had not then acquired any right to the land 
In controrersy In the only mode It could acqulre it, namely, by selectlng It." 

In so holding the court had in mind the numerous décisions of 
the suprême court to the effect that railroad companies acquire, 
under grants in aid of their construction, no right of any nature 
to any specjiâc tract of land embraced witîin the indemnity limits 
prior to sélection, and also to the language of the suprême court 
In the case of St Paul & S. C. E. Co. v. Winona & St. P. B. Co., 112 
U. S. 732, 5 Sup. et. Rep. 334, in respect to the effect of an order 
of the land department withdrawing lands embraced within the 
secondary or indemnity limits from market. The court there said: 

"It is true that in some cases the statiute requirea the land department to 
wlthdraw the lands within thèse secondary limits from market, and In 
others the offlcers do so voluntarily. This, however, Is to give the company 
a reasonable tiitie to ascertaln their deficienciès and make their sélections. 
It by no means implles a ves-ted right in said company, inconsistent wlth the 
right of the goverament to sell, or of any otlier company to sélect, which 
has the same right of sélection within those limits." 

In the subséquent cage of Buttz v. Railroad Co., 119 U. S. 72, 
7 Sup. et. Rep. 100, the suprême court, in sï)eaking of a similar order 
of withdrawal, said: 

"Although tho act [then under considération, namely, the act making a 
grant to Hie Nortliem Pacifie Railroad Company] does not require the offl- 
cers of the land department to give notice to the local land offlcers of tho 
withdrawal of t)ie odd sections from sale or pre-emption, it has been the 
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practice of the department in such cases to formally wltlidraw tliem. Il 
caiinot be othei*wlse thsin the exercise of a wl&e précaution by the depart- 
ment to give such Information to the local land offlcers as may serve to 
guide aright those seeklng settlements on the public lands, ma thus prevent 
settlements and expenditures connected wlth them whlch would aftei-wai-ds 
proTe to be useless." 

And in the still later case of St. Paul & P. R Co. v. Northern Pac. 
B. Co., 139 U. S. 18, 11 Sup. Ct. Rep. 389, the suprême court, after 
quoting f rom the case of Buttz v. Eailroad Co., as above, added : 

"After such withdrawal, no interest in tlie lands granted can be acquired 
against the rights of the company, except by spécial législative déclaration, 
nor, indeed, in tlie absence of its announcement, after the gênerai route is 
flxed." 

This is the latest expression of the suprême court upon that point 
to which my attention has been called, was subséquent to the dé- 
cision in Tilley's Case, and is, of course, binding on this court. 

An order of withdrawal made before the Une of road is deflnitely 
flxed is as applicable to lands within the indemnity limit as to 
those within the primary limits of the grant; for up to that time 
the grant is no more attached to spécifie tracts of the one class of 
lands than of the other, neither being in any way identifled. 

The sixth section of the act of July 2, 1864, (13 Stat. 365,) making 
the grant to the Northern Pacific Eailroad Company, is substantially 
the same as the sixth section of the act of July 27, 1866, involved in 
the présent case. It reads: 

"ïhat the président of the TJnited States shall cause the lands to be sur- 
veyed for forty miles In wldth on both sides of the entlre Une of said road 
.ifter the gênerai route shall be flxed, and as fast as may be required by the 
construction of sald railroad, and the odd sections of land hereby granted 
shall not be llable to sale or entry or pre-emption before or after they are 
snrveyed, except by said company, as provided In this act; but the provi- 
sions of the act of September, eightet^n hundred and forty-one, granting pré- 
emption rights, and the aots amendatory thereof, and of the act entitled 'An 
,act to secure homesteads to actual settlers on tie public domain,' approved 
May twenty, eighteen himdred and stxty-two, shall be, and the same are 
hereby, extended to ail other lands on the Une of said road when surveyed, 
excepting those ^lereby granted to said company, and the reserved altemate 
sections shaU not be sold by the govemment at a piice less than two dollars 
and flfty cents per acre when offered for sale." 

In Buttz V. Eailroad Co., supra, the court said: 

'"l'île gênerai route may be considered as flxed when Its gênerai course 
and direction are determined after an actual examinatlon of the country, or 
from a knowledge of it, and is designated by a Une on a map showing the 
gênerai features of the adjacent country, and the places through or 
by which it will pass. The oflicers of the land department are expected to 
exorcise supervision over the matter, so as to require good faith on the part 
of the company in deslgnating the gênerai route, and not to accept an arbi- 
trary and capricious sélection of the Une, irrespective of the character of 
the coimtry through which the road Is to be oonstructed. When the gênerai 
route of the road is thus flxed in good faith, and information thereof given to 
the land department by flling a map thereof wlth the commissloner of the 
gênerai land ofllee or the secretary of the interior, the law wlthdraws from 
sale or pre-empfon the odd sections to the extent of forty miles on each slde. 
The object of the law in this partlcular is plaln,— it is to préserve the land 
for the company to wWch, in aid of the construction of the road, it Is 
granted." 



104 FEDERAL BEPORTERj VOl. 57. 

The language of the sîxth section of the two acts beîng în snb- 
staiiice, and almost literally, the same, the language of the suprame 
court above quoted is equally applicable to the act in question hère. 
If , as there held, the law itsélf withdraws from sale or pre-emption 
the odd sections to the extent of 40 miles on each side of the road 
represented by the map of gênerai route, manifestly it withdraws 
from sale or préemption the odd sections within the limits named 
in the grant on each side of the line of road as flxed by the map 
of definite location. Such being the true construction of the stat- 
uts itself, as thus declared by the suprême court, it would seem 
to resuit necessarUy that ail of the odd sections within the in- 
demnity, as well as the primai-y, limits of the grant contained in the 
act of July 27, 1866, were withdrawn from sale or préemption, with- 
out regard to the order of withdrawal promulgated by the secretary 
of the interior, through the commissioner of the gênerai land office, 
and consequently they were not open to entry or settlement at the 
time of the def endant's entry and settlement thereon ; for, as has 
been seen, the court déclares thàt the law itself worked that resuit. 
"The object of the law," said the court, "in this particular, is plain, — 
it is to préserve the land for the company to which, in aid of the 
construction of the road, it is granted. Although the act does not 
require the oflBcers of the land department to give notice to the 
local land oflSce of the withdrawal of the odd sections from sale or 
préemption, it has been the practice of the department in such 
cases to formally withdraw them. It cannot be otherwise than the 
exercise of a wise précaution by the department to give such in- 
formation to the local land offlcers as may serre to guide aright 
those seeking a settlepient on the public lands, and thus prevent 
a settlement and expenditures connected with them which would 
afterwards prove to be useless." This décision was quoted with ap- 
proval in the very récent case of U. S. v. Southern Pae. E. Oo., 146 
0. S. 599, 600, 13 Sup. et: Eep. 152. 

For the reasons given, the demurrer is overruled, with leave to 
the défendant to answer within the usual time. 



McMULLEN et al. t. RITCHIB et aL 
(OIrcult Court, N. D. Ohio, E. D. Jime 14, 1893.) 

No. 4.927. 

Cbkmtors' Bili-— Plbading. 

In an equity suit by a Judgment créditer to subject certain collatéral 
securlties held by creditors of the judgment debtor to the payment of the 
Judgment after satisfaction of the collatéral holder's daims, the judgment 
debtor haa no rlght to conii>el a corporation, some of whose stock is In- 
cluded In such collatéral, to show its books, on the ground that the col- 
latéral holders are mismanaging the corporation, and depresslng the 
value of Its stock as security. 

Samb— Parties — WrPE of Rbspondbnt. 

The wife of a judgment debtor is not entltled to be made a party de- 
fendant with him to a creditors' bill to subject collatéral securities de- 
posited by him with certain of hls creditors to the payment of the judg- 
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ment, aîter the satisfaction of the collatéral holder's clalms, merely be- 
cause she has also deposited other collatéral, not sought to be subjected 
to the payment of the judgment, with the same holders. 

In Equity. Bill by James B. McMuUen and George W. Mc- 
Mullen against Samuel J. RltcMe, Stevenson Burke, Henry B. 
Payne, and the executors of the Comell estate, to subject certain 
collatéral securities deposited by respondent Eitchie with Ma co- 
respondents, after the payment of their claims, to the payment of 
a judgment in favor of complainants. Heard on motion of respond- 
ent Eitchie for an order on the Canadian Oopper Company to pro- 
duce its books and papers, and on motion by Sophronia J. Eitchie 
to be made a party respondent. Both motions denied. 

Williamson & Cushing, for complainants. 
Burke & IngersoU, for défendants Burke, Payne, etc. 
W. S. Kerrnish and Green, Grant & Seiber, for défendant Eitchie 
and for Mrs. Eitchie. 

EICKS, District Judge. This case is now before the court upon 
two motions: First, upon the application of the défendant Sam- 
uel J. Eitchie for an order upon the Canadian Copper Company to 
produce its books, records, and papers for the inspection of said 
défendant, and to make such parts of it as he may désire to offer 
testimony in this case; and, second, upon the application of So- 
phronia J. Eitchie to be allowed to become a party défendant in this 
case. 

As to the flrst motion: This is a bUl filed by the complainants, 
as judgment creditors, against the défendant Samuel J. Eitchie, as 
judgment debtor, and Stevenson Burke, Henry B. Payne, and the 
executors of the Comell estate, as creditors of the judgment debtor, 
to subject certain stocks and crédits which said creditors and co- 
defendants hold as collatéral security for the indebtedness due to 
them from the judgment debtor. The answers of the défendants 
Burke, Payne, and the Comell executors admit that there is a large 
indebtedness due to them from the judgment debtor, Samuel J. 
Eitchie. They admit that from tùne to time said Eitchie has de- 
posited "with them, as security for the payment of said indebted- 
ness, a large amount of stocks in varions corporations, among whif^h 
is a large amount of stock issued by the Canadian Copper Com- 
pany, in Tvhich said judgment debtor and his codefendants are aJl 
stockholders. To the answer flled by the executors of the Oornell 
estate, the défendant Samuel J. Eitchie flled what he terms a cross 
bill, in which he allèges that his codefendants are so managing the 
affairs and business of the Canadian Copper Company as to depre- 
ciate the value of its stock, and make it valueless as security for 
the payment of their indebtedness, and for the purpose of injuring 
said Eitchie. He asks for the privilège of examining the books of 
said copper company, and the right to inquire into the afifairs and 
management of said corporation. I cannot find any authority for 
such a proeeeding in a suit of this character. The complainants 
file their bill as judgment creditors, as aforesaid, and hâve right» 
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which, musî Be respected in the conduct of the case. ^ they seeB 
ts thëii? rtglït to aubjéct wliatever surplus there ina,y :be after tlhe 
satisfaction of the indebtedness due Burke, Payne, and the Cornell 
éiertate tq thé extinguishment of the judgment which they hold 
againsï ttitchie. In determining the amount of this surplus, and in 
what way it ^all be applied to the satisfaction of complainants' 
judgmeri^ the judgment debtpr, . Ritchie, has no right, upon any 
princit)le of equity pleading or pràctice, to bring into this action any 
controversy he jnay hâve with the Canadian Copper Company or with 
his codefendants as to the corporate management of said company. 
That is a coptroversy in which the complainants hâve no interest. 
If he could bring into this suit a controversy as to the management 
of the Canadian Copper Company^ he might likewise bring .nto the 
suit a controversy as to the management of every other corporation, 
the stock of which is held by his codefendants as similar security. 
We would thus hâve injected into this suit several controversies in- 
volving the management of several différent corporations. In this 
way^ tais controversy might be indefinitely prolonged, and the 
rightS'Of the complainants indefinitely postponed. The défendant 
has norright, therefoTe, to bring such controversy into this suit, 
to delaythe final détermination of this cause, to the great expansé 
and veïatibn of the complainants. If Ritchie has any équitable re- 
lief, asagainst his codefendants, for the improper management of 
the business of the Canadian Coipper Company, his remedy is by an 
original suit. In such a proceeding, he would be the complainaût, 
and wonld hâve a right, if proper grounds for relief are shown, to 
investigàte the bocks of that concem, and inquire into its manage- 
ment. But he cannot bring into this action such a controversy, 
which is entirely foreign to the issue properly made between the 
complainants and the défendants. 

The motion of said Ritchie is therefore denied. 

As to tîie application of Sophronia J. Ritchie to become a pairly 
défendant in this case: 

The collatéral securities deposited with the défendants Burke, 
Payne, and the Comeli executors, referred to in the complainants' 
bill, and the surplus of which they seek to hâve applied to the sat- 
isfaction of their judgment, are tiie securities deposited with said 
défendants by the défendant Samuel J. Ritchie. Thèse securities 
are set up in the answers flled by his codefendaaits. They are the 
only securities involved in this suit, and they are the only securities 
in the surplus of which the complainants are interested. In the 
application of Mrs. Ritchie to become a party défendant, she avers 
that after her husband deposited with the codefendants named the 
securities referred to in the complainants' bill, and in the answers 
of said défendants, she deposited with the said défendants other and 
additional securities, with her nusbànd's consent, and at his re- 
quest. It is for the protection of thèse securities that she now 
asks to be made a défendant in this case. But, as beforo stated, 
thèse securities are not involved in this litigationl The complain- 
ants do not seek to hâve any surplus that may arise from the sale 
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ot sacK securities applied to the extihguishtnéût of theîr debt. 
I therefore see no ground upon wMch Mrs. Kitchie can bring into 
this controversy any right she may h^vé in tàose secarities. The 
securities deposited by her husband will be first exhausted and ap- 
plied to the extinguishment of the complainants' debt Should 
they seek by this or any other proceeding to reach the additional 
securities deposited by Mrs. Ritchie, it wiïl be time enough then to 
make her a party, and give her the opportunity to défend the same. 
But, until the complainants do ask for some relief or remedy as 
against Mrs. Ritchie and her securities, there is no issue upon 
which she can properly be made a défendant in this case. 
Her motion is therefore denied. 



McOORMICK et al. v. FALLS CITY BANK OF LOUISVILLB. 

(Circuit Court of Appeals, Seventh Circuit. October 17, 1892.) 

No. 1. 

Rktibw on Appeal— Waitkr of Objections. 

Where a défendant files an amended answer after a demurrer to hls 
answer has been sustalned, and, walylng a jury, submlts the cause to the 
court for trial, without objecting to the introduction of any of the 
évidence, or submltting any propositions of law to the court, he cannot 
question on appeal the Talidity of a judgment agalnst hlm, slnce the 
record does not show any errors. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Action by the Falls City Bank of Louisville, Ky., against Patrick 
H. McCormick, Samuel Hege, A. C. White, and Joseph I. Irwin, 
upon a promissory note. Demurrers to défendants' answers were 
sustained, whereupon they filed amended answers, to which a reply 
was filed, and the cause was submitted for trial to the court with- 
out a jury, the trial resulting in a judgment for the plaintiff. No 
objections were made to the introduction of évidence, and no propo- 
sitions of law were submitted to the court. Défendants bring er- 
ror. Afflrmed. 

Lamb & HUl, for plaintififs in error. 

John T. Dye and Humphrey & Davie, for défendant in error. 

Before GRESHAM, Circuit Judge, and BLODGETT and JEN- 
KESTS, District Judges. 

PER CURIAM. The record discloses no error, and the judgment 
is aÊQnned, with costs and interest 



McCOBMICK et al. v. FALLS CETT BANK OF LOUISVIIiLB et aL 

(Circuit Court, D. Indiana. July 24, 1893.) 

No. 8,843. 

L Notes— Stipulation for Attoenets' Feks — Construction — Fbeb ih Ap 
PELLATB Court. 

A note for a glren sum, wlth Interest and "attomeys' fées," Includes 
only the attùmeys' fées inourred In the trial com-t, and not those ia- 
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j fiçpredJjy tbe holder in an appellate court tn whlch tfae makeni toye 
Gtrçled the casé. 

H' djOirrfe'Àc'ïs-^ÀTTOENKYS* Bbes. 

' A Jofiit note was made to a bank by parties some of whom reslded In 
KentuCky and some In Tennessee. The Kentucky makers pald their due 
proportion, and, belng sued tôt the balance, agreed with the bank tihat 
If the latter wonld dlsiplss the suit and sue the Tennessee makers they 
w6uld save it "harmless against ail costs and expansés of sald Utigatlon, 
Including attomeys' fées." They also gaye the bank as collatéral to the. 
origimal note their note for the balance thereon, wltih "Interest and attor- 
neys' fées." The Tennessee parties were accordingly sued to judgment, 
but, collection being delayed, the Kentucky parties were sued on the col- 
latéral note, and Judgment obtained, which was afflrmed on appeal 1» 
the circuit court of appeals: Bdd, tlhat the Kentucky parties were not 
Uable to pay attomeys' fées Incurred by the bank in the appellate court, 
for the attomeys' fées provided for in the contract related only to the 
Tennessee Utigatlon, and the attorheys* fées Included la. the collatéral 
note; vere only the fées of the trial court. 

S. 8amb— toUNCTION. 

The Tennessee parties having subseqfuently pald the Judgment agalnst 
them, thls operated to satisfy and discharge the Judgment on the collat- 
éral note, and equlty would enjolji a, threatened attempt by the bank 
to leyy ejfeçutlon there<^n, suoh threat being for the purpose of compelling 
paymentof Its attomeys' fées in the appeljate court 

In Eqjjiîty. Suit by 'P'atrick H. ïiIçOormick and otihera against 
the FaUs Gity Bank o£ Louisyille and others for an injunction and 
a decree declaring a certain Judgment satisfled. On demurrer to 
the biU. Demurrer overmled. 

Lamb & Hill, for complainants. 

John T. Dyé, W. H, Bje, and Hnmphrey & Davie, for défendants. 

BAKEB, District Judge. Bill by complainants to restraîn the 
collection of â judgment, and to haye the same decreed to be satis- 
fled. Thé défendants haVe interpôsed a demurrer to the Mil for 
want of equity. The facts exhibitèd by the bUl are in substance 
as foUowé: On the 26th day of June, 1888, Patrick H. McCormick, 
Samuel Hege, ànd Albert 0. White, citizeiiS of the state of Indiana, 
and the Erin Stave & Lumber Company, H. H. Brequo, V. E. Harris, 
J. A. McGregor, and H. H. Mîlner, citizens of the state of Tennessee, 
executed à promissory note for the sum of $10,000, with interest 
and ftttomeysf fées, to the Falls City Bank of Louisville, Ky., pay- 
able four months after date. The Falls City Bank, after its ma- 
turity, brought suit on the note in this court against McCormick, 
Hege, and White. Before the commencement of the suit McCor- 
mick, Hege, and White had paid thè fuU one-half and their full 
share of the $10,000 note, and for that reason they were desirous 
that the makers of the note, résident in the state of Tennessee, 
should pay the remaining one-half; ànd to induce the bank to 
bring suit against thein a contract wàs entered into between the 
bank and the complainants as folio ws: 

"Whereaa, the Falls City Bank of Lioulsyille, Kentucky, holds a promissory 
note dated June 26th, 1888, for ten thousand dollars, payable four months 
after date, executed by the Erin Staye and Lumber Company, P. H. Mc- 
Cormick, Samuel Hege, H. H. Brequo, V. R. Earris, J. A. McGregor, H. H 
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Milner, and A. C. WMte; and whereas, H. H. Brequo, V. R. Harris, J. A. 
McGrregor, H. H. Milner, and the Erin Stave and Lumber Company are 
résidents of Tennessee, and P. H. McOormick and S. Hege and A. O. White 
désire said bank to brlng suit in the state of Tennessee against said parties: 
Now, It is agreed that If said Falls City Bank shall bring suit on said note 
in tbe State of Tennessee, in tlie TJnlted States circuit court, against the 
parties to said note résident in said state, P. H. McCormick, and Joseph I. 
Irwin, S. Hege, and A. C. White, will indemnify said bank, and save it 
liarmless against ail costs and expenses of said lltigation, including attomeys' 
fées. It is further agreed that the bank wûl prosecute said suit to judgment 
and collection, or, at the expiration of 90 days, upon payment of a collatéral 
note this day executed by P. H. McCormick, Samuel Hege, A. 0. White, 
and Joseph I. Irwln, will assign the original note and cause of action to 
any person Indicated by P. H. McOormick. This agreement is without relief 
from valuatlon or appralsement laws of the state of Indlana." 

At the same time McCormick, Hege, White, and Irwin executed 
a note to the bank as collatéral to the $10,000 note for 15,244.46, 
with interest and attornèys' fées, and the suit pending in this 
court on the $10,000 note was dismissed upon the payment of the 
costs and attornèys' fées in said suit, amounting to |195. The 
bank then brought suit against the parties résident in the state 
of Tennessee in the United States circuit court for that state, and 
recovered judgment for the full amount due on said note, includ- 
ing interest, attomeys' fées, and costs. An appeal was taken 
from said judgment to the suprême court of the United States, which 
judgment was afterwards affirmed. On the 7th day of February, 
1890, the bank brought suit in this court against the complainants 
herein on said collatéral note, and such proceedings were had there- 
in that on the 2d day of February, 1891, judgment was recovered 
against them for $5,989.46, including therein $200 as attornèys' 
fées, besides $40.05 costs of suit. Complainants herein appealed 
from said judgment to the United States circuit court of appeals, 
in which court judgment of aifirmance was rendered in 1892, with 
costs taxed at $86.90, which was fuUy paid by them; as also the 
costs of this court See McCormick v. Bank, 57 Fed. Eep. 107. 
After the rendition of the judgment on the coUateral note by this 
court in favor of the bank, it made an assignment in favor of its 
creditors to the Mechanics' Trust Company, of which one Cox was 
manager; and after said assignment was made, and said Cox had 
qualifled as assignée, and had taken charge and possession of the 
assets and property of the bank, viz. on January 12, 1893, the com- 
plainants tendered in légal tender money to the said Cox the full 
amount of principal and interest due on the judgment against them 
in this court, to wit, $6,688.40, and demanded of Cox as such as- 
signée an assignment of said judgment recovered on said $10,000 
note in the United States circuit court for the district of Tennessee, 
accordtng to the terms of the foregoing contract, which assign- 
ment said Cox refused to make, and refused to accept the money so 
tendered, and he thereafter, on the 17th day of January, 1893, 
caused an exécution to be issued ont of this court to the marshal 
«f this district, on the judgment taken in this court against com- 
plainants, and by virtue thereof said marshal is threatening to 
and will levy upon and seize their property. On the 29th day of 
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-January, 1893( tiiç , Refendants in the judgment r«idered în the 
United States circuit court for thé district of Tennessee paid in 
full the judgment taken against ihem on the $10,000 note, and the 
costs aCcnied thereon, ând Cox, as s^ssignee, on said day received 
thereon the sum of $6,354.62 in esces9 pî the costs on said judgment. 
The complainants hâve paid in full the attomeys' fées included in 
the judgment in this court, amounting, principal and interest, to 
1224.50, and they aver that they hâve paid in full the attorneys' fées 
in the United States circuit court for the district of Tennessee, 
amounting to |250. On the 16th day of February, 1893, the bank, 
by its attorney, credited on the judgment in this court, $5,928.12. 
The bank aud its assigUee clalm that the complainants are indebted 
to said bank in the sum Of $176.50 for attorneys' feés and expenses 
neçessarily incurred by it in maintaining the judgment appealed 
as aforesaid to the United States circuit court of appeals, and the 
défendants refuse to satisfy said judgment in full until they hâve 
been paid thé amount SQ expended by the bank for attorneys' fées 
and éxpënses by reasoiï of the appeal. 

No question is made but that the amount of the attorneys' fees^ 
and expçnfees are reasonible, if they are properly chargeable to 
complainants. The sùfepiency of the bill is to be determined by 
the considéï'ation vehether, or not the complainants are obliged ta 
pay to the Falls City Bank or its assignée, the amount of the at- 
torneys* fee^ aJid expenses paid out by it in endeavoring to main- 
tain in thé circuit court of appeals the jud^ent recovered by it 
in the çétirt béïow. The note on which the judgment was rendered 
was exefeuted as a collatéM security for ânother note previously 
exécutèd. iàie use of the tenu "collatéral security," when a debtor 
délivers ib his créditer an article of value or an évidence of debt, 
is intendeil to express that it is not received in payment of the 
primary dçl^^, and that it is not an additional right to v?hich the 
créditer is âbsolutely ehtitled. It is merely a concurrent security 
for ànôthér debt, whether antécédent or newly created, and is 
designed to increase the fa,cllities of the créditer to realize the prin- 
cipal debt which it is ^ven to secure. The collatéral note and 
the contraçt in vrriting, executed at the same time, exclusive of 
the principal note, which iS irrelevant to the présent discussion, 
évidence the entîre contractual rights and liabilities of the parties. 
The contraçt confers no right on the bank or its assignée to claim 
reimbursemeht from the complainants of the attorneys' fées and 
expenses in éontroversy. The complainants therein agreed that 
they woiild "indemnify the bank and save it harmless against ail 
costs and expenses of litîgâtion" on the $10,000 note in the cir- 
cuit court ôf the United States for the district of Tennessee, "iu- 
cluding attonieys' fées." Bythe plain and obvious terms of the 
contraçt they diâ not beconié lifthle thereby to pay any other at- 
torneys' feei and expenses thàù those growing out of the suit in 
Tennessee. The bank and its assignée, therefore, can flnd no sup- 
port in thïs contraçt for their clàini to be reimbursed for the at- 
torneys' fées ând expenses in question. 

The collatéral note on whicîi the judgment in this court was 
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rendéred contained a stipulation for tlie payment of attomeys' fées. 
This stipulation, under tlie flrmly-settled law of this state, was 
valid. When the bank took judgment in this court on the collat- 
éral note, tliere was included în the judgment the sum of $200 as 
a reasonable attorneys' fee for the collection of the same. The 
stipulation for attorneys' fées contained in the note was merged in 
that judgment. The fact that the judgment was appealed from 
and afârmed gives no right or claim for the recovery of additional 
attorneys' fées. The amount of attorneys' fées in ail such cases 
is settled by the judgment of the trial court once for ail. Holmes 
V. Hinkle, 63 Ind. 518. If the bank or its assignée has any right 
to recover the attorneys' fées and expenses in controversy, such 
right must be found dehors the collatéral note and contract. The 
parties presumably put into the note and contract their entire 
agreement and understanding on the subject of attorneys' fées 
and expenses. Expressio unius est exclusio alterius. Therefore, 
unlesa the condition of the complainants îs worse by reason of the 
note being given as a collatéral, and not a principal obligation, no 
attorneys' fées and expenses can be recovered beyond the amount 
included in the judgment. The collatéral note and contract define 
and limit the rights and liabilîties of the parties in référence to 
attorneys' fées and expenses. As neither of thèse impose any 
liability on the complainants to pay the attorneys' fées and ex- 
penses in controversy, they cannot, in my judgment, be recovered 
from them. 

The whole of the principal debt, with înterest and costs, and ail 
attorneys' fées and expenses except those herein involved, hâve 
been paid to the bank or its assignée. Payment in full of the 
principal debt or obligation ipso facto satisfles and discharges the 
collatéral contract, and the judgment recovered thereon. Cole- 
brooke, Collât. Sec. p. 129; Bowditch v. Green, 3 Metc. (Mass.) 
360. The attempt, after such payment, to use the exécution to 
coerce the payment of the attorneys' fées and expenses in contro- 
versy, is wrongful and oppressive. It îs the plain duty of the court 
to restrain such an abuse of its process. 

The demurrer is overruled. 
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BREWING CO. et al 

(Circuit Court of Appeals, Fifth Circuit June 20, 1893.) 

No. 129. 

Mbchanics' Libns—Enfokcbmbnt— Limitation— Incumbbancers. 

Code Ala. § 3041, provldlng that ail mechanlcs' liens arislng under that 
chapter shall be deemed lost unless suit for the enforcement thereof Is 
commenced withla sis months after the maturlty of the entire Indebted- 
ness secured thereby, refers only to a suit against the owners; and a lien 
Is not lost, where such suit is brought In time, by a failure to make certain 
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inoumbrancers parties thereto untll more ihan six months, and the only 
effect of thlâ omission Is to. leâve open the question of prlorlty between 
the two liens, for section 3030 déclares that ail persons Interested In the 
matter in controversy "may" be made parties, "but such as are not made 
parties shall not be bound by the Judgment or proceeding therein." 

Appeal from the Circuit Court of the United States for the 
Middle District of Alabama. 

In Equity. Suit by the De la Vergne Eefrigerattag Machine 
Company against the Montgomery Brewing Company and others 
to foreclose a mechanic's lien. A demurrer to the bill was over- 
ruled. 46 Fed. Eep. 832. The bill was subsequently amended, 
was again demurred to, and the demurrers sustained. Thereafter 
the bill was dismissed. Complainant appeals. Eeversed. 

Statement by TOULMEST, District Judge: 

Appellant, coniplaiûlng below, flled its bill ol complalnt on the equity side 
Of ttie circuit court of Qie United States for the middle district of Alabama, 
seeklng to enforce, as a materlal man, a lien upon certain Ice-making ap- 
paratus fumished by It to the Montgomery Brewing Company, and on the 
land upon which the machlneïy was located. It shows a contract between 
Ûié parties, under whlch the apparatus was fumished and erected, and that 
the priée to be paîd was $82,000, payable as follows: $8,000 on delivery of 
the machine and materlals on the sald promises, $8,000 on the oompletlon 
of the érection oï the machine ready for work,— and at the same time two 
protoissory notes, for $8,000 éach, to be dated May 1, 1890, bearing hiterest 
at 6 per cent, per annum, and payable, one on Norember 1, 1890, and one 
on May 1, 1891. That the machlnery was furnlshed pursuant to contract, 
and that the work of construction was completed on the 26th day of June, 
1890, la ail respecta as agreed upon, and that the brewing company then 
accepted It, aùd has slnce continued to operate it The flrst Installment of 
$8,000 was pald, and also suûdry amounts aggregating $3,460.55; but the 
balance of sald $32,000, namely, $20,539.45, is still due and unpaid. It is 
further alleged that the De la "Vergne Company had filed in the office of the 
judge of probate of Moptgomery county, withln the prescribed time, a yeri- 
fied statement of its clalm, as réquired by sald sta tûtes. The prayer of the 
bfll was that the lien be enforced by a sale of the property. The bUl was 
flled against the Montgomery Brewing Company within sis months from the 
accrual of the cause of action. 

The bill was amended June 8, 1891, by alleging that the brewing company 
had, on the Ist day of November, 1889, executed a mortgage "on the lot or 
parcel of land upon which complainant Is undertaking to assert its lien, 
together with the tenements, hereditaments, and rights thereunto apper- 
taining, that were la existence at the date of Its exécution, as weU as 
those that might be acquired," to Henry O. Tompklns, J. W. Dimmick, and 
A. M. Baldwin, as trustées; said mortgage securing an issue of $50,000 
of bonds. The brewing company and the trustées each demurred to the blE 
as amended; and Insisted that the right to enforce the lien, as against the 
trustées, had been lost, because they had not been made parties to the bill 
within six months after the claim of the complainant had accrued. The court 
sustained the demurrers, and held that the complainant was barred by its 
fallure to joln the trustées as défendants within sis months after the clalm ac- 
crued. This decree bears date July 22, 1892, and directs that, unless the 
complainant should further amend its bill "on or before the first day of the 
next term of this court," the same should stand dismissed, etc. At the next 
terœ, on the leth day of January, 1893, a decree was rendered, dismissing the 
bin. From that decree this appeàl was taken. 

Bôquëmore, "WTiite & Dent, Jefiferson Palkner, and John M. Ohil- 
ton, for appellant. 
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Tompkins & Troy, for appellees, cited the following authorities: 
Story, Eq. PI. § 137; 1 Pom. Eq. Jur. § 114; 6 Amer. & Eng. Enc. Law, 
p. 731; Pom. Rem. & Rem. Elghts, (2d Ed.)' § 247; Bank v. Freese, 26 N. 3. 
Eq. 453; Huggins v. Hall, 10 Ala. 283; Bell v. HaU, 76 Ala. 546; Orowl v. 
Nagle, 86 lU. 437; McGraw v. Bayard, 96 111. 146; Hamilton v. Dunn, 22 m. 
259; Clarke v. Boyle, 51 Hl. 105; Bamion v. Thayer, 24 111. App. 428; Associa- 
tion V. Taylor, 25 Dl. App. 429; Welch v. Porter, 68 Ala. 225; Tied. Real 
Prop. §§ 3, 4; Green v. PhilUps, 26 Grat, 752; Pierce v. George, 108 Mass. 78; 
Crâne v. Brigham, 11 N. J. Eq. 29; Quinby v. Paper Co., 24 N. J. Eq. 260; 
Wimberly v. Mayberry, 94 Ala. 240, 248, 249, 10 South. Rep. 157; Wilson's 
Adm'r v. Holt, 91 Ala. 204, 8 South. Rep. 794. 

Before PAEDEE and McCOEMICK, Circuit Judges, and TOUL- 
MlN, District Judge. 

TOULMTN, District Judge, after stating the case, delivered tke 
opinion of tiie court. 

The question presented to tlie court for its décision is wiiether, un- 
der tlie statutes of Alabama relating to the liens of material men, 
a lien sliall be deemed lost unless ail persons, as mortgagees or 
other incumbrancers, interested in the property cliarged with tlie 
lien, are made parties to the suit for the enforcement thereof 
within six months after the maturity of the indebtedness. The 
sections of the statu te bearing upon the question are as foUows: 

"Soc. 3018. Lion Declared. Every mechanic or other person, who shall do 
or perform any labor upon, or fumlsh any material, fixtures, engine, boiler 
or machinery for any building or improvement on land, or for repalring the 
same, imder or by virtue of any contract with the owner or proprietor thereof. 
or his ageut, trustée, contractor or subcontractor, upon complying with the 
provisions of this chapter, shall hâve a lien therefor on such building or im- 
provement, and on the land on which the same Is situated, to the estent in 
ownership of ail the right, title and interest owned therein by such owner 
or proprietor, and in area of the entlre lot or parcel of land if in a city, town 
or village. 

"Sec. 3019. Priority of Lien. Such lien, as to the land, shall hâve priority 
over ail other hens, mortgages or incumbrances created subsequently to the 
commencement of the work on the building or improvement, or repairs 
thereto; and, as to the building or improvement, it shall hâve priority over 
aU other liens, mortgages or incumbrances, whether existing at the time of 
the commencement of such work, or subsequently created; and the person 
entitled to such lien may, when there is a prior lien, mortgage or Incumbrance 
on the land, hâve it enforced by a sale of the building or improvement 
under the provisions of this chapter, and the purchaser may, within a reason- 
able time thereafter, remove the same." 

"Sec. 3030. Pai-ties to Such Actions. In such actions, ail persous interested 
in the matter in controversy, or in the property chargea with the lien may 
be made parties; but such as are not made parties shaU not be bound by 
the judgment or proceeding therein." 

"Sec. 3041. Limitation. Except in cases hereinafter provided, ail liens aris- 
Ing under this chapter shall be deemed lost, unless stiit for the enforcement 
thereof is commenced within six months after the maturity of the entire 
indebtedness secured thereby." 

Our opinion is that section 3041 has no application to incum- 
brancers, but refers only to suits against the owner or proprietor. 
The proceeding as to incumbrancers is govemed by section 3030, 
which confers upon the material man the right either to join 
incumbrancers or to omit them. He is authorized, but not re- 
v.57F.no.l — 8 
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quired, to make them parties. Trammell v. ïïudmon, 78 Ala. ^24 
If suit for the enforcemént of the lien be commenced agairist the 
owner or proprietor witkin six montlis after the matûrity of the 
indehtedness secured by it, the lien is not lest; and pur opinion 
is that incumbrancers may, at any subséquent time, be made par- 
ties to thè iffoceeding. The object of making them parties is to as- 
certatû ând adjust the priorities in the property charged with the 
lien, and to make the judgment in the proceeding binding on them. 
The effect of not making them parties is simply to exempt them 
from being concluded by the judgment. The statute déclares, "Such 
as are not made parties shall not be bound by the judgment." It 
seems clear to us that the effect of not making them parties is not 
to lose the lien. 

The minois cases cited by the counsel for the appeUees hâve no 
application hère. Eeference to them will show that the court was 
construing a statute of that state which, the court say, requires 
that maiterf^ men shaU enforce their rights against aU parties 
{creditors Qr incumbrancers) having, or claiming to hâve, an in- 
terest in the prèinises, by suit tobe commenced against them within 
six months, and that the law means that parties having an uiterest 
shaU be the parties to thp suit. The statute of Alabama contains no 
such provision. The inchoate lien given by the statute has no force 
and vitality linless it is foUowed up by a proper filing for record, and 
suit commenced for its enforcemént within six months after the 
Jnaturity of the indebtedness, and is prosecuted to final judgment. 
If thèse steps bé taken as prescribed, tie lien becomes fixed as to 
time and extent, and the amount of iijdebtedness for which it is 
security determined. Thèse proceedings, however, do not bind 
any person interested in the property charged with the lien, unless 
such person is made a party to the suit. Such person is not con- 
cluded by the judgment, Whièh is évidence of the facts it ascertains 
only against parties to the record. But the lien ascertained and 
fixed by thèse proceedings is no less a lien although a priority be- 
tween this and other liens or incumbrances on the property may 
hâve to be settled. The suit for the enforcemént of the lien must 
be commenced within six months after the matûrity of the in- 
debtedness, which is a condition précèdent to fixing the lien, but 
the settlement of the priority of liens is not limited to any such 
period. The lien declared by the statute is on the building or 
other improvement put on the land, and on the land, to the ex- 
tent of ail right, title, and interest of the owner or proprietor; and 
any decree rendered condemning the land to the satisfaction of 
the lien would extend to the entire property, but would be sub- 
«rdinate to the mortgage lien on the land,' as it existed before the 
statutory lien attached. Wimberly v. Mayberry, 94 Ala. 240, 10 
South. Eep. 157. "The mortgagee's lien is superior and prior as to 
the property covered by the mortgage before the màterial man's 
lien attached, and subordinate to the lien givèn to the màterial 
man for what he added ; and so the lien of the màterial man is 
upon the whole property, but subordinate to the mortgage, as to 
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the property covered by the mortgage when his lien attaclied. 
This is the condition of the property, and the relative rights of 
hoth, as flxed by the statute; and the only question is as to the 
power of a court of equity to préserve, adjust, and enforce the re- 
spective rights of ail. WTien the jurisdiction of a court of equity 
is invoked, ail parties in interest may be made parties; and the 
court, by reason of its elastic power, has authority to so frame 
its orders and decrees as to àscertain, adjust, and protect every in- 
terest and priority." Wùnberly v. Mayberry, supra. By express 
provision of the statute, the lien of a material man or mechanic 
may be enforced in equity without aUeging or proving any spécial 
ground of équitable jurisdiction. Code Ala. § 3048. The lien to 
be enforced is against the "owner or proprietor," and other per- 
sons interested in the property, whether as mortgagees or other in- 
cumbrancers, are proper, but not necessary, parties. Their inter- 
ests are not necessarily iovolved in the issue to be determined in 
the suit for the enforcemént of the lien, and they are not necessarily 
to be affected by the judgment iu the proceedings. The statute ex- 
pressly déclares that they are not bound by the judgment nnless 
they are made parties. Id. § 3030. 

We hâve thus dlsposed of the question presented by counsel in 
oral argument and briefs, but we notice that under the terms of the 
contract the entire indebtedness did not become due until the Ist 
May, 1891, and that, by élection of the complainant, on account of 
the def ault of the brewing company in complying with the tenus of 
its contract, the indebtedness did not become due until Decem- 
ber 24, 1890; and as the amended bill making the mortgagees par- 
ties was filed on May 10, 1891, the suit against the mortgagees 
was in fact instituted within six months after the maturity of the 
indebtedness. 

The decree of the court below, dismissing the bill as amended, 
not being in accordanoe with the views herein expressed, it fol- 
lows that the cause should be reversed and remanded, with in- 
struction to overrule the demurrers, and further proceed in the 
cause as right and equity may require; and it is so ordered. 



EDDY et al. v. I.BTOHEB. 

(Circuit Court of Appeals, Elghth Oii-cuit. July 10, 1893.) 

No. 163. 

RAII-.KOAD CoMPANiEB— Négligence— Accident to Tbains. 

A railroad company wlilch had the right to run its trains into a certain 
town over the traeks of another company, then in the hands of receivers, 
duly notlfled the yard master of the latter at that place that an extra 
train would arrive about 10 A. M. on a certain day. ïhe yard master 
eommunicated thls intelligence to the foremen of the several switching 
englnes, but the foreman of one engine neglected to notlfy hls engineer; 
and the latter, while looklng badiward at the cars in Ms charge, ran 
his engine into the extra, thereby kllling a passenger. Held, that the 
receivers were liable for the death, and this notwithstanding the fact that 



116 FEDERAL EEPORTEK, VoI. 57. 

the extrai ^Wàsso late that, tmder the rnîes of the yard, the Bwltch en- 
glue bad a tlght to occupy the tracks, for the want o£ notice prevented 
the keeping pf a' proper lookout 

'Al>peal from the Circuit Coiirt of the United States for the 
Eastem District of Missouri. 

In Equity. Foreclosure proceedings against the Missouri, Kan- 
sas & ifexas Railway Company. The hearing was on an inteiTening 
pétition by Annie Letcher against George A. Eddy and H. C. Cross, 
receivers, to recover damages for the death of Harvey Letcher 
by thé wrongf ul neglect of respondents. A decree was rendered 
for the Jpetitioner. The receivers appeal. Affirmed. 

Statement by SHERAS, District Judge: 

The appeUants In tlils proceedlng, Messrs. Eddy and Cross, are the receiv- 
ers of Wie Missotirl, Kansas & Texas Railway. The St Louis & Hannlbal 
Eailwày Company, by a wrîtten contract between that company and the ap- 
pellants as receivers, had secured the right to nin Its train over the tracks 
of the Missouri,, ICausas & Texas liallway lato the clty of Hannlbal, Mo., 
from the point -where the roads of the two comi)aiiIes intersected at a junc- 
tion ahdùt three miles Southwest ofHannibal.' 

On tRe 2d of August, 1890, the St. Lotils & Hannlbal Railway OoSlpàny ran 
a spécial excursion trahi from Gilmore to Hannlbal, arrlvlng at the latter 
place abputilO;4() A. M. When thls train had nearly readied tihe Union Depot 
In HannilbàJ, and was upon the tra(Ck of the Missouri, Kansas & Texas Rail- 
way, a collision occurred with a swltch englne belonglng to the latter com- 
pany, and operated by the appellants as receivers thereof; and one Harvey 
Letcher, a passenger on the excursion train, was kllled. Annie Letcher, the 
wldow of . Harvey Letcher, thereupon flled an intervenlng pétition in the 
foreclosure proceedings whereni the appellants .hâve been appolnted receiv- 
ers, clalmlng damages against the receivers, upon the groimd that the col- 
lision and conséquent death of her husband was due to négligence on part 
of the employés of tlie receivers in charge of the yard and swltch englne 
of the Missouri, Kansas & Texas Company at Hannlbal. The questions aris- 
ing out of the issues thus created were sent to a master for hearing and re- 
port, before whom a large amount of testlmony was taken. 

The master, among other findîngs of fact, reported the fpUowhig as estab- 
llshed by the évidence: "That early in the day of the fatal collision the train 
master of the. Short lAne Compainy notlficd the yard master of the M., K. & 
T. Company, as K was hls duty to do, that an extra passenger train would 
be run Into Hannlbal by the Short Llne Company on tha,t day, and that It 
would reach. the Union Depot ftt abont 10 o'clock A. M. Thereupon the yard 
master of the M., K. & T. Company noti|led tbe foreman. of each of the sev- 
eral switch- engtnes in the M., K. & T. yards, Including the foreman of switch 
engine No. 91, of tlie existence of tliis extra train for that day, and of the 
time at which It was expected to arrive and pa^ss through the yards. Tbls 
information, however, the foreman of the crew in charge of said switch 
engine No. 91 faUed to communlcate to his engineer, the latter In fact having 
no knowledge whatever of the existence of the excursion train until the mo- 
ment of the collision. During the time hls train, which consisted of ten 
freight cars, was passing down the yard towards the Union Depot, immedl- 
ately before the collision, the engineer in charge of this swltch en^ne was 
leaning partly out of his cab' wlndow, looklng back for signais from others 
of hls crew. He dld not see the Short Llne engine ahead of him until noti- 
fied by hls flrernan, when he tumed, and saw that the two engines were 
then not more than twenty-flve or thirty feet apart. Hls station being on 
the Inslde Of the cttrve as the train moved îorward, he could hâve seen the 
Short Llne engine as it moved from behind the M., K. & T. passenger train 
towards him at a time earller than the position of his flreman on the other 
side of the ejigine enabled. the latter to diseover It, but was stUl looklng back 
at the time his flreman discovered the danger. On being notlfied by the 
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fireman he immediately applied the brakes, reversed tis engine, and took 
hold of the throttle to glve her steam; but just at that moment the two en- 
gines stnidc." 

The conclusion of the master in favor of the rlght of recovery on part of 
the intei-vener was affirmed by tlie court upon the ground that the proxlmate 
causa of tlie accident was the f allure to give the engineer of the swltch 
engine notice of the cxpected arriral of the excursion train. 

From the judgment rendered in favor of the Intervener, the recelvers hâve 
nppealed to this court. 

George P. B. Jackson, (John Montgomery, Jr., on the brief,) for 
appellants. 
James P. Wood, for appellee. 

Before SAIsTBOKN, Circuit Judge, and NELSON and SHIKAS, 
District Judges. 

SHIRAS, District Judge, (after stating the facts.) It does not 
seem necessary to enter upon any extended discussion of the 
évidence in order to show that the conclusion and judgment of 
the court below are correct, and must be affirmed. When the St. 
Louis & Hannlbal Company determlned to run an excursion train 
to Hannibal, certainly commcn prudence required that notice of 
the coming of this extra train should be given to the parties 
in charge of the yard and dépôt grounds at Hannibal. If the Com- 
pany had sent this extra train to Hannibal without giving notice 
of its coming, and a collision had occurred with another train 
in the yard at Hannibal, it would be clear that the fault would 
lie at the door of the St. Louis & Hannibal Company. Li fact, 
notice of the coming of the train was sent to the dépôt master at 
Hannibal. The purpose of the notice was that parties in charge 
of other trains or engines might be wamed of the coming of the 
excursion train, and thus be enabled to do whaterer was necessary 
to prevent a collision with the incoming train. The sending of the 
notice would be of no effect unless it was communicated to the 
parties handling the engines at the yard. It was sent to the proper 
person in the first instance, to wit, the yard master at Hannibal. 
He, in turn, communicated it to the foremen of the several switch 
engines, but the foreman of switch engine No. 91 did not notify the 
engineer in charge of that engine, and he was permitted to engage 
in the work of switching in the yard and upon the track upon 
which the excursion train was comingj without being notifled of 
the fact that an excursion train was coming in, and was fuUy due 
to arrive at the station. Certainly those who were vipon engine 
No. 91 and those who were upon the excursion train were thus 
subjected to a danger of collision which would hâve been avoided 
if the engineer of No. 91 had been notifled of the coming of the 
excursion train. 

The subjecting the parties upon thèse trains to a risk which 
could hâve been so easily avoided was certainly négligence, for 
the conséquences of which the receivers must be held Uable. 

If the engineer had been notifled of the coming of the ex- 
cursion train he would undoubtedly hâve kept a lookout for its ap- 
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proach, and would hâve nm his engine ai a speed commensurate 
to ihe Fisk; ev«il îf it bé true thât he Md tàe right of way as 
against the excuràon tra,m, as is claimed on behalf of appellants. 

Jîven if the ïact be ttat the excursion train did not arrive at tiie 
notified time, and was so late that, under the raies of the yard, tàe 
switch engines cbidd rîghtfuUy bè put to work in switching withln 
the limits bî tlie yard, nevertîieless it was thè fact that the ex- 
cursion train "was liable to arrive at any moment. If a switch en- 
gine went upon the tracfe upon which the excursion train was 
coming, thereby a liability to collision would be caused, and that 
undeniable fact called for the exercise of due watchfulness on 
part of those in charge of the engine that did go upon the track 
lipon which the excursion train was approaching. 

The facts show that a proper lookout for the approaching train 
was not kept by those in charge of engine No. 91, which, in tum, 
was due to the failure on part of the foreman to notify the engineer 
ofthe fact ,of the coming of the excursion tr£t,in. The facts show 
négligence in the management of the switch engine, which aided in 
qausing the accident, and for the conséquences thereof the ap- 
pellants wereijightly held. liable. 

Affirmed. 



DAVIS et al. t- CAPITOL PHOSPHATE CO. 

(Circuit Court of Appeals, Flfth Circuit June 20, 1893.) 

No. 151. ■ - 

PoBUC Lands — • Bajlboad Gkants — Indbmnitt Sélections — Whbm Title 
Passeîs 

Under Act Cong. May 17, 1856, (11 Stat. 15,) grantlng certain lands to 
' the State of Plorida in ald of rallway construction, and provlding that ît, 
when the routes of the rallroad werë deflnltely flxed, the United States 
had sold any of the granted sections, or the right of pre-emptlon had 
attached therèto, an agent or agents appolnted by the governor mlght 
sélect other lànd in lieu thereof withln prescribed Umits, subjeot to the ap- 
proTal of the secretary of the Interlor, the state acqulred no tltle to lands 
80 selected by the agent untU the approval of such sélection by the secre- 
tary of the Interlor. Wisconsln Cent B. Go. v. Price Co., 10 Sup. Ct. Bep. 
341, 133 U. S. 496, followed. 

Appeal from tiie Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. Bill for an injunction by John L. Davis and George 
L. Eastman against the Capitol Phosphate Company. From an 
order dissolving a temporary injunction and dismissing the bUl, 
complainants appeal. Afflrmed. 

Statement by LOCKE, District Judge: 

This was an action brought in the drcuit court of Marion county, Ma., 
by a.bill praying ap injunction to J^straln défendant from mlning phosphates 
apd cuttlng tirnber upon the sputh half of section 25, township 14 S., range 
19 E., of that State. The bill alleged the complainants to be owners in fee 
simple of the land, and in possession of it. A temporary Injunction was 
granted by the state court but upon application of défendant the case was 
removed to the United States circuit court, as one hivolving the valldlty of 



DAVIS V. CAPITOL PHOSPHATE CD. 119 

the laws ot tlie TJnited States. Upon a hearlng upon a motion to dissolve the 
injunctlon, the several deeds of conveyance upon which the complainants 
based their title, and exhlbits and affldavits In behalf of the respondent, were 
filed, whereupon it was ordered tbat the Injunction be dissolved, and the bUl 
dismissed. Prom this order an appeal was taken, assignlng as error that the 
court erred In holding that the clalm of défendant vmder minerai rights was 
superior to the rights of complainants under the grant of land by the act 
of congress of May 17, 1856, and in dissolving the injunction and dismissing 
complainants' bUl. It appears from the several exhibits herein that complain- 
ants claim under mesne conveyances from the Florida RaUroad Company 
through several parties, the title of that company coming, It is claimed, 
through the act of congress of May 17, 1856, granting certain lands to the 
States of Florida and Alabama for the purpose of aidlng in the construction 
of certain railroads. 11 Stat. 15. The language of that act is, as f aj: as neces- 
sai-y for the purposes herein: "Be it enacted * * * that there be and is 
hereby granted to the state of Florida for the purpose of alding in the con- 
struction of railroads from St. John river at JacksonvUle to the waters of 
Escambia bay, at or near Pensacola; and from Amelia island on the Atlantic 
to the waters of Tampa bay, with a branch to Cedar Keys on the Gulf of 
Mexico, and also a raûroad from Pensacola to the state Une of Alabama, In 
the direction of Montgomery, every alternate section of land deslgnated by 
odd numbers for six sections in width on each side of each of said roads and 
branch. But In case it shall appear that the United States hâve, when the 
Unes or routes of said roads are definltely flxed, sold any section or any parts 
thereof granted as aforesaid or that the right of pre-emption has attaohed to 
the same then it shaU be lawful for any agent or agents to be appointed by 
the govemor of said state to sélect, snbject to the approval of the secretary 
of the Interlor, from the lands of the United States nearest to the tiers of 
sections above specifled so much land in alternate sections or parts of sections, 
as shaU be equal to such lands as the United States hâve sold. or otherwise 
appropriated or to which the rights of pre-emption hâve attached as aforesaid; 
which lands (thus selected in lieu of those sold and to which pre-emption 
rights hâve attached as aforesaid, together with the sections and parts of 
sections, deslgnated In odd numbers as aforesaid and appropriated as afore- 
said) shall be held by the state of Florida for the use and purpose aforesaid: 
provided, that the land to be so located shall in no case be further than flf- 
teen mUes from the Unes of said railroads and brancli, and selected for and 
on account of each of said roads and branch." 

W. S. Bullock, for appellants. 
Robert M. Smith, for appellee. 

Before PARDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judge, (after stating tlie facts.) It is admitted 
tliat tlie state by proper législation conveyed any rights which had 
been derived from the congressional grant to the railroad company. 
The bill of complainants must dépend upon the validity of their 
title from the railroad company, and not the weakness of the de- 
fendant's; so, if their title is not well founded, it will not be nec- 
essary to make further examination of the case. It is shown by 
the certiflcates of the receiver of the United States land office for 
that district and of the commissioner of the gênerai office herein 
filed that the land in question is embraced in the IS-miles Indemnity 
limita, which had been withdrawn from entry and sale by direc- 
tion of the secretary of the interior March 16, 1881, and had been 
selected as such indemnity lands April 5, 1887, but that there had 
been no action of the gênerai land office or secretary of the tnte- 
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rior in confinnatîon of the sélection or looking to its approval or 
rejection. 

The principal question in tMs case, then, and that wMch must 
first be determined, is, what rigîits were given under tlie act of 
congresa to the state, and by the state to the railroad company, 
to lands not within the 6-inUe grant, but within the 15-mile indem- 
nity limit, by sélection as indemnity lands, but before the approval 
of snch sélection by the secretary of the interior? This exact 
question was before the suprême court in the case of Wisconsin 
Cent. E. Ck). v. Price Co., 133 U. S. 496, 10 Sup. Ct. Kep. 341. In 
that case a portion of the lands in question were within the limits 
of the positivé grant, 10 sections on each side of the road, and a 
portion within the so-called "indemnity limits" of 20 miles. Tl.e 
language of the grant under which those lands were claimed, the 
act of 5th of May, 1864, (13 Stat. 66,) was, as far as any question 
herein, exactly similar to the act of 1856, relied upon by complain- 
ants. It provides: 

"That there be granted to the state of Wisconsin for the purpose of aiding 
In the consttTictlon of a railroad * * • every alternate section of public 
land designated by odd numbers for ten sections in wldth on each slde of said 
road. * • ♦ But In case It shall appear that the United States hâve, when 
the Une or route of said road Is definltely fixed sold, reserved or otherwise 
dlsposed of, any sections or parts thereof, granted as aforesald or that the rlght 
ot pre-emptlon ôr homestead has attached to the same then it shall be lawful 
for any agent or agents of said state appointed by the govemor thereof to 
sélect, subject to the approval of the secretary of the interior, from the 
lands of the United States nearest to the tiers of the sections above speclfled 
as much public land in alternate sections as shall be ëqual to such lands as 
the United States hâve sold or otherwise appropriated, * • * provided, 
that the lands tô be so located shall in no case be further than twenty miles 
from the Une of Said road." 

A list of the sélections of the lands within the indemnity limits 
— ^20 miles — ^had been made, properly authenticated, and forwarded 
to the secretary of the interior, but he had not approved the same 
when the question arose. 

In that case. Justice Field, speaking for the court, says: 
"The lands taxed amounted to eleven parcels of 40 acres each, lying within 
the original sections named in the grant,— that Is, within the ten-mile limit 
from the Une of the road,— and the remainder were within the indemnity 
limits. So far as the eleven parcels are concemed, tlie right of the plaintiff 
to them, and to a patent for them, had as early as 1877 become complète 
under the term of the granting act. The Une of the i-ailroad had been defi- 
nltely fixed. * • « The grant was, * • * untU such location, a float. 
But when the route of the road was definltely fixed, thé sections granted be- 
came susceptible of identification, and the title attached to them, and took 
effect as of the date of the grant, so as to eut o£f aU intervening claims. 
* * * But as to the remainder of the lands taxed, which feU within the in- 
demnity Umit, thé case is différent. For such lands no title could pass to the 
company not only until the sélections were made by the agents of the states 
appointed by the govemor, but untU such sélections were approved by the 
secretary of the interior. The agent of the state made the sélections, and they 
had been properly authenticated and forwarded to the secretary of the m- 
terior; but that offlcer never approved them. * * • The approval of the 
secretary was essential to the efllcacy of the sélections, and to glve to the com- 
pany any title to the lands selected. His action in that matter was not mia- 
Isterlal, but JudiciaL • * • Until the sélections were approved, there were 
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no sélections In fact; only prelimhmry proceedlngs taken for that purpose; 
and the mdemnity lands remalned unaffected In thelr tWe. TJntll then the 
lands which mlght be taken as indemnity were incapable of Indentification; 
the proposed sélection remalned the propérty of the United States. The 
govemment was indeed under a promise to glve the Company Indemnity lands 
In lieu of what mlght be lost by the causes mentioned, but such promise 
passed no title, and until it was executed created no légal tntcrest which 
could be enforced In the courts." 

In this case tlie court had been considering both tbe légal and 
équitable title of tbe land in question, and tbe décision plainly 
dénies any title that can be enforced. TMs, we consider, fully dé- 
termines the insufficiency of the title of complainants to support the 
action brought, and it is unnecessary for us to examine the numer- 
ous other questions presented and argued. 

The judgment below is affirmed, with costs. 



AtlLHAUSER v. BUTLER et al 
(Circuit Court, E. D. Wisconsin. July 6, 1893.) 

1. Attobnet and Client — Attobney's Liability fob Négligence— Making 

Inbufficient Afpidavit. 

An attomey who Is notifled by wire to make an attachment Is not llablo 
for négligence in so doing meroly because the attachment is dissolved 
for insufficiency of the attorney's afiidavit, unless it appears that such 
Insufficiency was clearly established by tlie language of the statute, or 
by well-settled décisions. Bank v. Ward, 100 U. S. 195, foUowed. Good- 
man V. Walkei", 30 Ala. 482, approved. 

2. Samb— New York Law. 

Code Civil Proc. N. Y. §§ 635, 036, regulating attachments, provides that 
the Judge must be satisflcd by affldavit that a cause of action exista, and 
that plaintiiï is entitled to recover the sum stated, over and above ail 
counterclainis. Under thèse sections an attoniey secured an attachment 
which was subsequently dissolved because the attorney's affldavit did not 
Btate his source of information. Eéld, that the Insufflciency of such an 
affldavit was not clearly enongh established by the language of the stat- 
ute to render the attomey liable for négligence. 
8. Samb. 

The attachment was made In New York city, and there were but two 
décisions (both In other judicial departments of the state) clearly holding 
such affldavits insufflcient. One décision in another department, one In 
the sarae department, which had been affirmed by the court of last re- 
sort, and several In other states havlng simUar statutes, held them to be 
sufflcient Beld, that its insufflciency was not clearly enough established 
to render the attomey liable for négligence. 

At Law. Action by WiUiam Ahlhauser against William Allen 
Butler and others for négligence while acting as plaintifE's attor- 
neys. The case was tried by the court Judgment for défendants. 

P. W. Cotzhausen, for plaintiff. 

Quarles, Spence, Hoyt & Quarles, for défendants. 

SEAMAN, District Judge. In this action the plaintiff seeEs to 
recover of the défendants, constituting the law firm of Butler, Still- 
man & Hubbard, of New York city, for alleged négligence as at- 
torneys, whereby attached funds to the amount of $5,852.01 were 
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lost to plaintifl. Tha?e is noidaim of want of promptness or dili- 
gence, but tke charge of liability resta entirely up&n Jhe affldavit 
for àttachinent, which was adjudged thére to be "wholly iusufii- 
cient to confer jurisdictiou." 

In January, 1888, James W. Vail & Oo., bankers at Port Wash- 
ington! Wis., failed. Tarner & Timlin, a law ûrm of Milwaukee, 
Wis., were retained by flve depositors, — Crowns, Bostwick, Lewis, 
Kahû, and Ahlhauser,— with understanding that they shculd hâve 
priority in the order named. On the night of January 26th Tumer 
& Timlin wired the défendants'" flnn to attach tnoney of J. W. Vail 
& Co. in National Park Bank, ^quick," for the flrst four named 
above (not includtag piaintiïï) for amounts stated. This was an- 
swered with inquiries, etc., and foUowed by considérable corre- 
spondence by wire and letter; and the claim of plaintiff was added, 
for $11,000, to stand subordinate to the others. There was no pre- 
vious acquaintance or relation between Tumer & Timlin and de- 
fendants, but the formes relied on the high prof essional standing 
which is conceded of and for défendants' finn. Attachment pro- 
ceedings were oommehcèd Jâiiuary 27th in one of the departments 
of thé stipréme court of New York in the flve cases, and levy made 
of 15,852.01 9f debtors' tHhdsm National Park Bank. The affldavit 
for attachment was made l^y John Notman, of défendants' flrm; a 
second affldavit being made on the next day, after further informa- 
tion, and cOnstituting the foundation of attachments. The affiant 
is statéd as àttorney for the plaintiff, and swears positively to ail 
the jurisdictional facts. Subsequentiy one Page, as assignée of 
sundry other claims, commenced attachment against the same debt- 
ors and fund, in the same court, and intei"vened to set aside thèse 
prior attachments; and upon the hearing the presiding judge grant- 
ed the motion, holding tiiat each affldavit failed to "disclose the 
source of his information in respect tô the fact whether the amount 
stated in his affldavit was due to the plaintiffs over and above ail 
counterclaims," and that positive statement by such an attomey 
was not sufflcient. Appeal was taken to the gênerai term of the 
department, and the order was affirmed, — ^reported as Crowns v. 
Vail, 4 N. Y. Silpp. 324, 51 Hun, 204. The attachments were there- 
fore disarfssed, and any claim to the funds lost to thèse clients. 
Pending thèse décisions, upon suggestion of Tumer & Timlin, the 
attachment suit of this plaintiff, Ahlhauser, was discontinued, to 
enable the taking out of a new attachment in his name, (but for the 
beneflt of prior parties,) upon which to move for dismissal of the 
Page attachment, and Qius regain the funds, if the original attach- 
ments failed. This move became abortive when the décisions were 
reached, as each held the Page attachment valid, and the facts in 
relation to it are not deemed material to the question hère con- 
sidered, but are referred to because each side urged point upon it; 
the one aé fàrther showîng of négligence on the part of défendants, 
and the bther as showing the plaintiff's claim in such standing 
that he cotlld not hâve obtained beneflt in any event, and therefore 
suflered no damage. NO appeal was taken to the court of appeals, 
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find, although ttere wâs suggestion by Tumer & Timlin in one let- 
ter to défendants that it should be appealed further, there was re- 
fusai to even reimburse défendants for their expenses thus far in- 
curred, — ^presumably for tbe reason asserted hère as a cause of ac- 
tion. Subsequently Tumer & Timlin conducted other proceedings 
in Wisconsin in behalf of ail thèse clients with. sucli success that 
ail obtained satisfaction of their claims excepting the plaintiff, 
who was left with about |7,000 unpaid. As this déficit exceeds the 
amount of the New York fund which was lost, he claims damages 
to the amount of that fund. 

Tlie question for détermination is one of mixed law and fact, 
which by the waiver of a jury devolves upon the court Consid- 
ération has been confined to the inquiry whether the making and 
use of the aflBidavit for attachment which was so adjudged to be 
insufflcient was an act of neglect or ignorance upon the part of de- 
fendants, creating liability to the client for resulting loss. It is 
ftrst necessary to ascertain the measure or degree of négligence 
which becomes actionable. Mucà confusion has arisen from em- 
ployment of the term "gross," in its définition, by courts and text 
writers, — that the négligence or ignorance to charge liability upon 
a lawyer must be gross. With broad interprétation this leaves too 
milch opportunity for escape from ail responsibility. There is a 
reason for not holding him as an insurer of the correctness of his 
judgment or work where he proceeds honestly and with reasonable 
care and skill; but there is no justice in exempting one who un- 
dertakes the practice of the law from requirement of ordinary pro- 
fessional leaming and care. The rule, as stated in Bank v. Ward, 
100 U. S. 195, is the best, and is authority hère, viz. requiring the 
exercise of "a reasonable degree of care, prudence, diligence, and 
skill." What is reasonable must dépend largely upon the cireum- 
stances of eaeh case; pretensions or standing and surroundings bf 
the practitioner entering into considération. The lawyer ordina- 
rily undertakes to use his best judgment to follow the well-known 
lines of practice, and not to err when the way is plain to the 
generality of his profession. The opinion of Clifford, J., in Bank 
V. Ward, supra, adopts from Bowman v. Tallman, 27 How. Pr. 212, 
the following further explanation, applicable hère: 

"It must not be understood that an attomey is liable for every mistake that 
may occur In practice, or that he may be held responsible to his client for 
every error of judgment in the conduct of his cllent's cause. Instead of thàt, 
the rule is that, if he acts with a proper degree of skill, and with reason- 
able care, and to the best of his knowledge, he wiU not be held responsible." 

Upon the question of practice hère involved there is a further 
exemplification of the rule in the excellent opinion of Stone, J., in 
Goodman v. Walker, 30 Ala, 482, whjch I think well states the 
measure to be applied, viz.: 

"If the law goveming the brtnging of the suit was well and carefuUy de- 
fined, both in text-booka and in our décisions, and if the rule had eiisted and 
been published long enough to justlfy the belief that It was Imown to the 
profession, then the disregard of such rule by an attomey at law renders 
him accountable for the loss caûsed by such négligence or want of skiU, — 
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négligence If, knowing the rule, he dîsregards It; want of skill If he was Igno- 
riEtnt of the rule." 

If it must be held of this affldavit (1) that the dear language 
of the. statute was against its use, or (2) that it was prohibited by 
well'Settled décisions, as above deflned, then I think there would 
be ground for liability; and this is the remaining inquiry. 

1. The provisions for attachaient are contained in sections 635 
and 636 of the New York Code of Civil Procédure. The require- 
meut as to the affîdavit reads as foUows: 

"To entitle the plalntift to such a warrant he mnst shorw by affldarit to 
the satisfaction of the judge granting the same as foUows: (1) That cne of 
The causes of action specSûed in the laçt section exlsts against the défendant. 
If the action Is to recover damages for breach of contract, the affldavit mnst 
shpw that the platatifC Is entitled to recover a sum stated therein over and 
abovë aÛ counterclaims." 

Tliis does not require that the affîdavit be made by the plain- 
tiff, and ît is undisputed that it may (and must in many cases) be 
made by an agent or attomey. It only requires an affldavit of the 
jurisdictional facts, and to the satisfaction of the judge who issues 
the warrant. If it is in positive terms, there is no express require- 
ment that the afiiant shall state how he knows the facts. There- 
fore ît cannot be held that there was clear reading of the statute 
against this affldavit, but rather that on its face it seems to favor 
it. 

2. The attachments were vacated by the order of the spécial 
term, based entirely upon the ruling that the affldavit was insuf- 
âcient upon its face, because made by an attorney, without stating 
the sources of knowledge, although ail facts are stated positîvely. 
On appeal to the gênerai term this order was afflrmed. Crowns v. 
VaU, 51 Hun, 204, 4 N. Y. Supp. 324.- It was not carried to the 
court of appeals, which is the court of last resort in New York, and 
this décision is conclusive upon the litigants there, and may become 
the rule of that department, unless the court of appeals shall settle 
otherwise in some future case. The fact of this adverse décision 
cannot of itself serve to charge liability upon the défendants, for 
that would require of the attorney a foreknowledge or Insurance 
of what might be decided by the courts upon questions which are 
new or open to doubt, — a requirement beyond ail rule or reason, and 
which cannot be imposed. 

It is therefore necessary to détermine whether there were con- 
troUing décisions, prior to the one hère pronounced, which would 
constitute a law of the forum against an affldavit in the form hère 
employed. To this end I hâve carefully examined ail the cases 
cited in the opinion handed down in Crowns v. Vail, and others 
referred to, and find only two — in other departments of the state 
— ^where questions arose upon the positive affldavit of an attor- 
ney or agent, and it was held Insufflcîent without a showing of the 
sources of knowledge, viz. Cribben v. SchUlinger, 30 Hun, 248; 
Buhl V. Buhl, 41 Hun, 01. In the others cited the affldavits were 
stated upon information and belief, or 'otherwise distinguished, ai\d 
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any statements in the opinions as to the rule for positive affidavits 
were unnecessary, and dicta. On the otlier hand, there was in 
tMs same flrst department, where the attachments in question 
were brought, a clear décision by tlie gênerai tenn — ^Bank v. Whit- 
more, 40 Hun, 499 — ^upholding an affidavit for attaclunent made 
by an agent described simply as "assistant casMer," wîthout stat- 
ing any sources of knowledge, on the ground that it was positive; 
and distinguishing from one stated as on information and belief. 
Applying the same rule to an attorney as to an agent, — and no 
distinction is made or appears, — this seems to be authority lex 
fori. But this case has additional force in that it was taken ta 
the court of appeals, and there afarmed. 104 N. Y. 297, 10 N. E. 
Eep. 524. While the opinion on appeal does not expressly pass 
upon this form of the affldavit, it must hâve approved the flnding 
of the gênerai term that it was sufBcient; otherwise the defect 
would hâve been jurisdictional, and the attachment could not 
hâve been sustained. This is the only case found in which the 
point hère involved reached the court of appeals, and it certainly 
must be taken rather for than against this affidavit. In James 
V. Eichardson, 39 Hun, 399, such an affidavit is held good by tiie 
gênerai term of the fourth department. Whatever might be the 
force of thèse gênerai term décisions, outside their respective de- 
partments, for establishing rules of practice, — and imparting to 
a statute requirements not apparent on its face, however wise 
in policy, — ^it is clear that such décisions must be reasonably har- 
monious before they can be held to establîsh the liability of an 
attorney to damages for nonobservance of the one or the other 
line. This affldavit had at least the appearance of sanction by 
the court of last resort, a favoring décision In the same department, 
and no settled rule against it in the other departments of the 
State. Furthermore, in other etates having similar code provisions, 
like affidavits were held good. Anderson v. Wehe, 58 Wis. 615, 17 
N. W. Eep. 426; Eice v. Morner, 64 Wis. 599, 25 N. W. Eep. 668; 
White V. Stanley, 29 Ohio St. 423; Simpson v. McCarty, 78 Cal. 
175, 20 Pac. Eep. 406; Drake, Attachm. (6th Ed.) §§ 94, 94a. 

I therefore hold that the défendants are not liable, and file here- 
with findings and order for judgment in their favor. 
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(Circuit Court of Appeals, Slxth Circuit June 22, 189a) 

No. 81. 

ï. Mastek and Sebvakt— Contributort Négligence— Railw AT Collision— 
Enginebr's Négligence not Imputable to Fibeman. 

The negleet of a locomotive engine driver to keep a proper lookout, and 
hls conséquent fallure to avert a collision c.iused by the négligence of 
hls employer's vice principal, is not imputable as contributory négligence 
to the flreman of the same engine, who is injmïd In the colllsiou. 
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a SAMB— FeLLOW SBli^iNtè — TELEaHAPH OpeRATOE ASli tObÔHÔTIVB FlBB- 

Atelegraph operator at a way station, whose dutylt Is, under the gen- 
^1 rules of tlie TailwaiV: Company, to,display signais, to prevent one train 
fpUoiiying anotl^er on the same track too closely, Is the fellow servant of 
à loWwi^otive flremaii, Injnred in a collision caused by the operator's 
rifeglëct of éuch dvity. RâUroad C!o. v. Charless, 2 0. O. A. 386, 51 Fed. Rep. 
567, distingulshed. McKaig v. Raâlroad Ck)., 42 Fed. Bep. 288, approred. 

In Èrroi? to the Circuit Court of tlLe United States for the South- 
ern ÏJiyisîon of liie Eastern District of Tennessee. 

At Law. Action by F. A. ClarE, administrator, against the Cin- 
cinnati, New Orléans & Texas Pacific Railroad Company, to recover 
damages for the death of W. E. Clark. Verdict and judgment were 
giveh for plaintiff. Défendant hrings error. Beversed. 
Statenient by BARR, District Judge: 

TblslB a suit to recover damages for the death of plalntlfE's Intestate, W. R. 
Olark, who was kllled in a tàll-end collision of two trains on the 23d of May, 
1891, near Melvllle station. Tenn. 

The defendtant, the Cincinnati, New Orléans & Texas Pacific Railroad Ck>m- 
pany, {ran and operated trains on a single track railroad between the cltles 
of Cincinnati and Ohattanooga, and had on the night of the 23d of May, 1891, 
two trains running sonth to C/hattanooga. No. 1 was the fast passenger ex- 
press train, whlch stopped bnly at a few of the stations, and the other. No. 
7, was the mail passenger train, which was slower than No^ 1, and stopped at 
the principal stations and aU others when slgnaled. 

The sfihediile tlme made ^ese trahis 30 minutes apart at Evansville station, 
and thl& ' decreased as they ran south, untll by the schedùle they were to ar- 
rive at Ohattanooga 15 minutes apart,— No, 7 at 9 P. M., and No. 1 at 9:15 
P. M.' 

Both trains were on the day of the accident behind their schedùle tlme, 
and from Dayton, a station 20 9-10 miles north of MelvUle, (the place of the 
collision,) No. 7 was running on the tlme of No. 1. Trahi No. 1 caught and 
ran into train No. 7 at Melvllle station, just as that train had gotten some 
200 feet beyond the station. That train had the proper signal lights out at 
the end, and slowed up to let a passenger get ofif at MelvlUe. The track as 
thèse trains ran to MelviUe station was straight for some distance, say 1,950 
feet, and down grade. 

W. R. Clark, who was the flreman, and Mr. Chapln, who was the en^neer, 
on No. 1, seelng a collision inévitable, jumped from their englne, and were 
kUled,— Chapln Instantly, and Clark hurt so badly that he dled in a few 
da.vs. , . 

Thls suit was brought In state court, and removed to thls court. After 
removal, plaintiff flled a déclaration contalnlng nlne counts, alleglng négligence 
by the défendant, so as to cover every vlew whlch the testimony mlght possi- 
bly présent. There was a trial and a verdict against défendant for $10,000. 

Lewis Shepherd, Edward Colston, and George Hoadly, Jr., for 
plaintiff in error. 

Spurlock & Latimore, for défendant in error. 

Before JACKSON and TAFT, Circuit Judges, and BAEB, District 
Judge. 

BARR, District Judge, (after stating the facts.) The défendant 
has taken a writ of error, and has assigned, as we read the record, 
three errors: 

(1) Because the trial court overruled the motion to instruct the 
jury to find for the défendant. 
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(2) Because the court erred in the charge on the question of 
plaintifl's intestate's contributory négligence. 

(3) Because the court instructed the jury that Jenkins, the opera- 
tor at Rathburn, a telegraph station, was not the fellow servant of 
Glârk in the perîformance of his duty in regard to giving the signal 
and holding trains so there should be at least ten minutes between 
them. 

The four subdivisions of error No. 1 cannot be considered as 
separate assignments of error, as they were not excepted to at the 
trial. We présume, however, thèse subdivisions were only intended 
to subdivide the argument presented to sustain the gênerai assigned 
error of refusai to give the instruction to flnd for défendant. 

There were no exceptions to the charge of the court other than 
errors No. 2 and 3; hence this court can only consider the errors 
to the charge reserved at the trial. 

The only exception to the charge of the court is this, viz. : 

"The défendant duly excepted at the time to ail that part of the charge 
of the court to the jury to the efCect that the operator or signalman at 
Rathbum, In respect to his duty to keep the two trains ten minutes apart, 
was not a fellow servant of the plaintifll's intestate; and to ail that part of 
the charge of the court which In substance and efCect Instructed the jury that 
the plaintiff's Intestate was not guilty of contributory négligence in failing to 
see the obstruction on the track caused by the position of No. 7 thereon, and 
in failing to give notice of the obstruction to the engineer." 

We need not discuss the flrst error assigned if neither of the 
others are sustained, because the only other question to be consid- 
ered on this assignment of error would be the proximate cause of 
the death of Clark. The court, under the évidence, should not hâve 
taken that question from the jury. The court left the jury to dé- 
termine the proximate cause of the death, saying that both Chapin, 
the engineer on train No. 1, and Martin, conductor of train No. 7, 
were fellow servants of Clark, and the défendant company was not 
liable for thetr négligence. 

If, therefore, neither the second nor third assignments of error is 
sustained, the flrst must be overruled. 

We do not flnd that the trial court gave, or was asked to give, 
any distinct instruction in regard to the contributory négligence of 
Clark. The court did say to the jury: 

"In my opinion, this whole case centers around the conduct of that dis- 
patcher or operator at Rathbum, or Soddy, as some call It There is a 
différence in the statements of the witnesses as to what occurred there; some 
of the witnesses swearing to one thing, and some of them to another thing. 
In my opinion, gentlemen of the jury, if you find from proof that the tele- 
graph operator there at Ratlibum did not signal this train No. 1, or detain 
It there until the ten minutes had elapsed from the departure of the other 
train, this failure to do so was négligence on the part of the company; that 
he was not a fellow servant of the intestate, but that he was a vice principal 
of the défendant, and therefore the défendant would be responsible for his 
négligence, if any injury residted from it" 

And in a subséquent part of his charge the court said to the 
jury: 

"Now, if the proximate cause of fihe Injury was the négligence of this tel- 
egraph operator at Eathburn, and the engineer of the train No. 1 was guilty 
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of Hegligenoe, why, that "^oiild not preclttde tMs plaintlfl Irom recoverlng. 
Whatever effect it might hâve In a case between the engineer ànâ the rall- 
roaôilt ;VOulâ Mve notibiùg to âo in thls case. Thls man bad nothlng to do 
-with the control of the enètae, and if Oliapin was ever so négligent ia 
controlling that engine, and the injury resulted from the conduct of the train 
dispatdier, -wliy, the plaintiiEf would stlll be entltled to recover." 

Tke court was correct in telling the jury tliat Clark had no con- 
trol over the engine, and also in saying, if the négligence of the 
Company, through its vice pr'incipal, caused his death, the négli- 
gence of Chapin wonld not preclude a recovery. See Éailway Go. 
V. Cummings, 106 U. S. 700, 1 Sup. Ct. Bep. 493. This was, however, 
not a charge upon the subject of the contributory négligence of 
Clark in not seeing and informing Chapin of the obstruction, in 
time to prevent a coUi^on. But if wè assume the language of the 
charge négative, the idea of contributory négligence upon the 
part of décèdent, there was, we think, no error. For Clark to 
hâve been guilty of contributory négligence under the circum- 
stances, he must hâve seen and known the character of this ob- 
struction in time to notify the engineer, so that he could hâve 
stopped hîs train and avoided the collision, and hâve failed to thus 
notify him; or he must hâve faUed to perform his duty by seeing 
this obstruction in time and notifying the engineer, so that he 
might hâve avoided the collision. There is not the slîghtest tes- 
timony tending to prove Clark did actually see this obstruction in 
time to notify the engineer, that he might avoid the collision. 
Indeed, there is not the least évidence to prove that Clark did not 
notify the engineer in time to avoid the collision. Had he seen 
this obstruction and known its character, self-preservation would 
hâve impelïed him to hftve notified the engineer Chapin of the im- 
pending danger immediately. 

Clark's principal duty as flreman was to look after the engine, 
and flre the furnace, and his duty as a lookout was secondary to this. 
In the absence of ail testimony showing or tending to show that 
he was not thus engaged, or tending to prove that he did not im- 
med,iately çommunicate any information he had, or could hâve 
had by the gréatest diligence, to the engineer, the court was right 
in ignoring the question of hîs contributory négligence. The tes- 
timony of several witnesses introduced by the défendant company 
was to the effect that théy did see on a night selected for that pur- 
pose the signais on train No. 7 when at Melville by looking across 
the curve in the railroad, a distance of about 2,800 feet, and from 
the end of the curve next Melville, a distance of 1,950 feet, and that 
they continued to see this signal down the straight track ail this 
distance of the 1,950 feet. But such évidence as this did not re- 
quire the court to call the attention of the jury to the question of 
Clark's contributory négligence, especially as he was not requested 
to do so. 

We pass to the considération of the other assigned error, which 
is the important question, and that is whether Jenkins, the tele- 
graph operator, represented the company as vice principal. Bath- 
bum was the last telegl'aph station passed by thèse trains before 
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the collision at Mel ville, which is 3 9-10 mUes distant, and there 
is conflîct in the testimony as to the time of the passages of thèse 
trains. There is some testimony tending to prove that train No. 
1 passed Kathbum withîn two or three minutes after train No. 
7 had left that station, and other testimony tending to show that 
thèse trains were as mnch as 10 minutes apart when they passed 
this station. Train No. 1 did not stop at this station, but passed 
on under a white or clear signal placed by the operator; but it 
is évident the jury found, under the Instruction of the court, that 
Jenkins, the telegraph operator, was guUty of the négligence which 
caused the death of the plaintlff's intestate, and thus the liability 
of défendant was flxed. 

The rules of the defendant's company provide under head of 
"Movement of Trains:" 

"A train must not leave a station to lollow a passenger train nntil ten 
mlnntes after ttie departure of such passenger train, nnless some form of 
block signal is used." 

And under the head of "Eules for Telegraph Operators:" 

"401. Wheû two passenger trains are running in the same direction, they 
must dlsplay a red signal immediately after the flrst train passes, and, at the 
expiration of ten minutes, dlsplay a white signal to the foUowing train." 

"390. Telegraph operators report to, and receive their instructions from, 
the chief train dispatcher. They must obey the instructions of the station 
agent when they do not interfère with their dutles as operators." 

There were no spécial orders given either tratu No. 1 or train 
No. 7 by the train dispatcher through Jenkins, the operator at 
Eathbum. The only order given by the train dispatcher was in 
regard to the meeting and passing train No. 8, which was north 
bound, and that was through another operator. The neglect of 
Jenkins, if neglect there was, was his f allure to use a proper 
isignal, and to stop train No. 1 until the expiration of ten minutes 
after the passage of train No. 7. 

A careful reading of the décisions of the suprême court satisfles 
us that the question under considération has not been deflnitely 
settled by that court. This court has had occasion to consider the 
liability of railroad companies for injuries done employés by the 
négligence of another employé, and the cases of KaUroad Co. v. 
Andrews, 1 C. 0. A. 636, 50 Fed. Eep. 728, and Eailroad Co. v. Howe, 
3 0. O. A. 121, 52 Fed. Rep. 362, are cited by counsel. 

In the Andrews Case the death was caused by a collision between 
train No. 37 and train No. 88, running in opposite directions. The 
négligence was the misreading a dispatch from train dispatcher, 
which ordered train No. 88 to meet and pass train No. 37 at "Bairds- 
town." Both the conductor and the englneer on train No. 88 read 
this as "Bloomdale," another station on the road, instead of "Bairds- 
town." Andrews was a brakeman on train No. 37, and in the 
collision which followed was killed. This court held the négli- 
gence of the conductor and engineer on train No. 88 was that of a 
fellow servant of Andrews, and that the railroad company was 
not liable to Andrews. 1 C. C. A. 636, 50 Fed. Eep. 728. 

In the Howe Case one of the questions was whether Howe, who 
v.57F.no.l — 9 



130 ' ' EEDEKAJ. BÇPOBTBB, vol. 57. 

was a brakeman on fâ freight train wMch had parted into two 
parts, was the felloW servant of the engineer who had charge of 
the engine and forward part of the part^ train at the time of the 
injury, which was cansed hy the engine running over his ann. 
Hughes was the conductor of this freight train, and, when the 
train separated, he sent; Ho we forward with a lantem to signal the 
engine and that part of the train as it retumed. Howe fell asleep 
on the track, and the engine, which was backing, ran over and 
crushed his arm. One of the complaints of négligence was that 
the engineer, who, bythe rules of the comi>any, was in charge 
of his part of the train, did not promptly stop his engine after he 
discovered Howe on the track. This court held the négligence of 
the engineer, if any,, was that of a fellow servant of Howe, and 
the Company was not liable therefor. 3 C. G. Ai. 121, 52 Fed. Eep. 
362. 

Thèse cases do not décide the one nnder considération, and we 
think the présent question remains undecided by any court whose 
authority is binding upon this. It iSj however, true, we think, that 
the tr^nd of récent décisions, especially in the state courts, has been 
to make the orders of à train dispatclier the orders of the company, 
and his négligence in the control and running of trains the négli- 
gence of the Company for whom he acts. lïe reason for this is 
that the power and authority of a train dispatcher when running 
trains under telegrai^ic orders is and must be suprême; hence 
the company, having thus delegated suprême authority in the spé- 
cial service, should beresponsible for any négligence of the train 
dispatcher. The train dispatcher is the superior of aU persons 
running the trains, and in a limited degree he has ail persons in 
that service under his authority; hence, may not be a fellow serv- 
ant with any of thèse persons when his négligence causes their 
injury. Sheehan v. Eailroad Co., 91 N. Y. 334; Dana v. Railroad 
Co., 92 N: y. 639; Lewis v. Seifert, 116 Pa. St. 628, 11 Atl. Eep. 514. 

Some other décisions extended the company's liability to be for 
the négligence of aU telegraph operators, holding that the télé- 
graphie service is a separttte and distinct department in the opéra- 
tion of a railroad, and that persons engaged in that service are not 
fellow servants of conductors, engineers, brakemen, and others in 
the immédiate management and control of trains. Hall v. Rail- 
way Go., 89 Fed. Eep. 18; Eailroad v. De Armond, 86 Tenu. 75, 5 
S. W. Eep. 600. 

We do not deem it necessary to détermine in this case whether 
the négligence of a train dispatcher whUe in the performance of 
the service of running trains by telegraph is the négligence of the 
company ini whose service he is, so far as to make the company liable 
for an injury doue an employé in running ita trains; nor to dé- 
termine whether the télégraphie service used in the opération of a 
railroad is aseparate and distinct department from that of conduct- 
ors, engineers, and other trainmen, whose immédiate business ia 
the running of traîna. Thèse questions need not be and are not 
decided. 
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In this case we tiiink the neglect of duty by Jenkins, tlie operator, 
did not arise from his failure to perform a duty which. pertained to 
the telegrapMc service, or a duty wliich was imposed upon Mm 
because he was a telegràph operator. This serrice of putting out 
a proper signal for passiag trains, and thus seeing tUat no train 
passed within 10 minutes of anotlier, could properly hâve beeu 
imposed on the station agent, or upon Jenkins, as a signalman, 
if he had not been a telegraph operator. It is true that by rule 390 
telegraph operators report to, and receive thetr instructions from, 
the chief dispatcher, and it is also true that they must, by same 
rule, obey the instructions of the station agent when they do not 
interfère with their duties as operators. In this instance Jenkins 
did not receive instructions from the chief dispatcher, nor was 
his failure of duty in reporting or not reporting to him, but was the 
faUure to perform a duty imposed upon him by gênerai rules, and 
was a service which might hâve been performed by him without 
relation to or connection with his duties as telegraph operator. 
If he had in this instance stopped train No. 1, and informed the 
conductor of the time of the passage of the other train, his whole 
duty, under the mies, would bave been performed, and the duty of 
detaining the train would hâve been upon others. 

Jenkins was, in this service, performing a work which had for its 
object the same as the service of Clark, viz., the proper and safe 
running of trains on the road, and thus, having the same employer, 
and engaged in a common employment, was a fellow servant with 
Clark, the flreman on train No. 1., and not the vice principal of 
the railroad company. The relation of Clark and Jenkins was in 
a gênerai way not unlike that between Randall, the switchman, and 
the engineman, whose unskUlfulness and négligence caused the 
injury to Eandall. In that case the suprême court said : 

"They are employed and paid by the same master. The duties of the two 
bring them to work at the same place, at the. same time; so that the négli- 
gence of the one in doing his work may injure the other in doing hla worls. 
Their separate services liave an immédiate common object, — the moving 
trains. Neither worlss imder the orders or control of tlie other. Each, by 
entering into his contract of service, takes the rislî of the négligence of the 
other in performing his service; and neither can matataln an action for an 
injury caused by such négligence agalnst the corporation, their common 
master." Randall v. Railroad Co., 109 U. S. 484, 3 Sup. Ct. Rep. 326. 

The counsel cite each a case to sustaîn their respective conten- 
tions. The one cited by counsel for défendant in error is from the 
circuit court of appeals for the ninth circuit, — BailroadCo.v.Charless, 
2 C. C. A. 386, 51 Fed. Eep. 567. That court is excellent authority, 
but an examination of the case wiU show this was not the material 
point in the case, but that it had gone ofif on other points, and that 
on the trial the alleged négligence of the telegraph operator had 
been abandoned. The court was considering a demurrer which 
had been overruled, and was assuming ail the allégations of the pé- 
tition as true. Under thèse allégations, the court considered the 
négligence of the telegraph operator as the same as that of a train 
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dispâfçiler. This question was given only a passing notice, and the 
court eTidently placed the case upon other grounds. Tlie décision 
is not, therefore, entitléd to tlie same Weiglit as it would be if the 
question had been material or important. 

Tlie other case, cited by the counsel of plaintiff in error, is from 
the circuit court of the district of Minnesota, — ^McKaig v. Eailroad 
Co,, 42 Fed. Kep. 288. In that case, the relation which a telegraph 
operatôr bore to the engiïieers, flremen, and others running trains 
on the road was the question, and is similar to the case under con- 
sidération, except much stronger, in that the négligence of the 
operatôr was in not signaling a traiii, and delivering spécial orders 
sent him by a train dispatcher, who was running the trains that 
collided by telegraph. Thè facts are briefly thèse: The east and 
west bound trains were running on telegraph orders from the 
chief train dispatcher of that division. The flrst order was that 
thèse trains should meet eàch other at Buflalo. One of the trains 
lost so much time that it became necessary to change the place of 
meeting of thèse trains to a point further west. The train dis- 
patcher telegraphed the telegraph operatôr at Tower City to put 
out signais, and hold the east-bound train for orders. The operatôr, 
in answer, telegraphed to the train dispatcher tiiat the signais had 
been put out, and the dispatcher thereupon issued orders to change 
the place of meeting of trains from BufEalo to Tower City. This 
order was delivered to the west-bound train, and it started towards 
Tower City, expecting to meet the other train there. The east- 
bound did not stop at Tower City, but ran on, and a collision was the 
conséquence, in which the plaintiff, a flreman on the west-bound 
train, was hurt. The; charge was négligence of the défendant, 
and the case tumed upoû the alleged négligence of the telegraph 
operatôr in not putting up the proper signais and stopping the train, 
as ordered by the train dispatcher. 

The court (Judge Nelson) sustained a motion to instruct the jury 
to flnd for the defendâiiit, upon the ground that the telegraph 
operatôr was, in that service, a fellow servant of the plaintiff, and 
the railroad company was not liable therefor. 

The court, after a review of the cases somewhatj sald: 

"The englneers and flremen ol the east and west botmd trains were In the 
same common employment, havlng the same object In vlew, and so was the 
telegraph operatôr at Tower City, who, imder hls duty, and the orders which 
were sent to liim, was required to commimicate information to the engineer 
of the east-boimd train how to run and what to do. He was a coemploye 
with them in tho same common employment— common service— of operating 
both trains at that time, and within the définition of who are 'fellow serv- 
ants' and who are 'coemployes.' * ♦ * The négligence of the telegraph 
operatôr was not the négligence of the railroad company." 

In this opinion the court assumed as settled law that the négli- 
gence of the chief train dispatcher would hâve been the négligence 
of the company, and it would hâve been liable for any injury done 
plaintiff by such négligence, but drew a distinction between a chief 
train dispatcher and a telegraph operatôr. As this case was evi- 
dently put by the trial court upon the négligence of Jenkins, the 
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operator at Eathburn, being the négligence of tlie company, we are 
constrained to reverse it for this error in the charge. 

The verdict and judgment of the court must be set aside, and 
new proceedings had in conformity with this opinion, and it is so 
ordered 



SMITH V. NEW YORK LIFE INS. CO 

(Circuit Court, N. D. Calif ornia. June 26, 1893.) 

No. 11,450. 

1. Administbatobs — Administration in Différent States — Suits on Life 

Insurance Policy. 

À widow, stiortly after her liusband's death, removed irom Illinois to 
Caltfornia, taking with her a policy of Insurance on her husband's llfe, 
and tliere took out letters of administration, and brought suit on the 
policy. In the mean time an admlnistrator had been appolnted in Illi- 
nois, and had there brought suit on the policy. Beld, that the pendency 
of the Illinois suit was no bar to the Callfornla suit, for the policy was 
eissets of the estate in tbe latter state, and the issuance of the letters of 
administration was légal. Insurance Co. v. Woodworth, 4 Sup. Ct. Rep. 
364, m U. S. 138, followed. 

2. Bame— StJiTS BT Administbator — Fraudtjlent Convetances. 

The Californla suit could not be defeated on the groimd that the de- 
ceased, before his death, had assigned the policy to a third person, it ap- 
pearing that such asslgnment was made for the purpose of defrauding his 
creditors, of whom his wife, the plaintiff, was one; for Civil Code Cal. 
§ 3439, makes ail transféra of property with intent to defraud any cred- 
Itor void as to aH creditors; and Code Civil Proc. § 1589, makes it tlie 
duty of an admlnistrator, when there is a deficiency of assets, to sue for 
ail property conveyed by the décèdent for the purpose of defrauding his 
creditors. 
8. Samk— Fraudtjlent Conveyancbs — Conflict of Laws. 

The aUeged fact that the conveyance was valld by the law of Illinois, 
where it was made, was immaterlal, for the laws of Illinols could not 
afifect property and crédits in Califomia, against the express provisions 
of the Califomia statute. 

4. Fraudulbnt Conveyancbs— Evidence. 

A husband, being indebted to his wife, who was about to institute pro- 
ceedings against him for divorce, gave to a third person a blll of sale of 
ail his property, worth nearly $12,000, of which $10,000 was practically 
in money, in payment of a debt of $3,400. 3elâ, that the conveyance 
was void, as being made with Intent to defraud his wife of her claim, 

5. Samb— Bill op Sale. 

The fact that the bill of sale was amblguous, so as to make it doubtful 
whether $5,000 in money belonging to the seller was intended to be con- 
veyed, would not prevent the instrument from being invalid when It 
clearly appeared from paroi évidence that it was the Intention of the 
parties to include the -$5,000. 

At Law. Action by Eudora V. Smith against the New York Lile 
Insurance Company to recover on a policy of insurance. Jury 
waived, and trial to the court. Judgment for plaintiff. 

Henry N. Clément, for plaintiff. 
Wilson & McCutchen, for défendant. 

McKENNA, Circuit Judge, (orally.) Plaintiff sues as administra- 
trix of the estate of William F. Smith, deceased, to recover the sum 
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of $5,800, alleged to be dpe on a life Insurance poliçy. Ai the time 
of the issuance of tîie.policy, and at the time pf his death, Smith 
was a résident of Chicago, lU. Negotlations,; the détails of whieh 
are unimportant hère, ,were pending between hîm and his wife, the 
plaintiJBf, looking to a divorce between them, she only having 
grounds therefor. Upon obtaining the divorce she was to receive 
|5,000 in money and tiie insurance policy, in trust for their son, 
who lived with hér in this stàte. As assurîiiice to plaintiff, the 
policy waa depôsited with Mr. Campbell and the money with Mr. 
Lynch, in this state. Dr. Smith died before the proceedings for 
divorce were instituted. To obtain the |5,000, he borrowed on 
lOth of March, 1891, $1,700 of one Dr. J. B. Murphy, of which $300 
was returned next day, leaving a balance of $1,400. Within a 
few days afterwards he borrowed $2,000 of the Pt. Dearbom Na- 
tiQnaî Bank of Chicago, upon a note signed by Dr. Murphy and 
hînisëlf, which note was afterwards taken up, and Dr. Murphy's 
Personal note substituted for it. On April 4, 1891, Dr. Smith 
executed and delivered the foUowing instrument to Dr; Murphy: 

"Chicago, April 4, 1891. 
"For value recelved, I hereby sell, assign, and transfer to John B. Murphy 
aJl of the property, effects, choses in action, and thlngs of value herelnafter 
mentioned, and ail my right, title, and interest thereln: A judgment note, 
made by Morris J. AUburger for $8,700 or thereabouts; a policy In the N. 
Y. Mutual Insurance Company for $5,000 or thereabouts; accounts due me 
as ShOTwi by my books, and sald bocks; my horse and buggy; ail my stock 
bonds in ail corporations and associations; ail my library, books, instruments, 
ofiBce fumiture, and effects of every kind soever. And I hereby authorize sald 
Murphy to take immédiate possession thereof, or possession thereof at any 
time hereafter. Wm. F, Smith. [Seal.]" 

This bill of sale is set up as a défense by the défendant, claim- 
ing it to be an assignment of the policy. There is no doubt the 
policy referred to is the policy sued on in this case. At the time of 
the exécution of said bill of sale, Smith made his last will, by which 
bequeathed ail his estate to Elizabeth C. Merrill, subject to the 
payment to Dr. Murphy of $3,400, $50 to his son, and $50 to plaintiff, 
whom he described as formerly his wife. He appointed an exécu- 
ter, but the latter deelined to act, and letters of administration 
with the wiU annexed were taken out by the Jennings Trust Com- 
pany of Chicago, who brought suit on the policy of insurance in 
Illinois against défendant. This suit is also pleaded as a défense, 
and it is hence contended that the power to recover on the policy 
is in the Illinois administrator, where Smith resided and died, and 
not in Califomia, where the policy was at the time of his death, 
and now is. 

In the case of Insurance Co. v. Woodworth, 111 U- S. 138, 4 Sup. 
et. Eep. 364, one Ann E. Woodworth was insured in the New Eng- 
land Mutual Life Insurance Compaiiy, she being at that time a rési- 
dent and domiciled in tlie state of Michigan. She died in Seneca 
Falls, N. Y. After her death her husband removed to the state of 
minois, and took out letters of administration, then having in his 
possession the policy of insurance. It was held by the court that 
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the polîcy was personal property, situate in Illinois, and the îssu- 
ance of letters of administration in that state was légal, and 
that the défendant was properly sned in Hlinois. The court further 
said: 'Tayment of this debt to the administrator appointed in 
minois will be good against any administrator appointed else- 
where." The policy of insurance sued on in this case, therefore, 
is nndoubtedly assets of the estate in Oalifomia, and the plaintiff 
is entitled to recover, unless the assignment to Dr. Murphy con- 
veyed the policy to him. The plaintiff, however, contends that the 
assignment was made to delay and defraud her as a creditor of the 
assignée. By section 3439 of the Civil Code of this state, "every 
transfer of property or charge thereon made, every obligation in- 
CTirred, and every judicial proceeding taken with intent to delay 
or defraud any creditor or other peçson of his demands, is void 
against ail creditors of the debtor and their successors in interest;" 
and section 1589, Code Civil Proc., requires an executor or ad- 
ministrator, when there is a deflciency of assets, to sue and recover 
ail goods, chattels, rights, or crédits which hâve been conveyed by 
décèdent in his lifetime with intent to defraud his creditors, or to 
avoid any right, debt, or duty of any persOn. 

The plaintiff was not only the wife of décèdent, but she was a 
creditor also, she having obtained a judgment against him for 
alimony, which, at the time of his death, was unpaid; and the 
évidence, in my opinion, shows that the assignment to Dr. Murphy 
was made to defraud her, and to give his property, after the satis- 
faction of the doctor's clarm, to Miss Merrill, the residuary legatee 
of his will. A motive for this purpose the testunony of witnesses 
for défendant supplies. To the lawyer who drew the assignment 
and will Dr. Smith expressed the utmost aversion for his wife, 
the utmost affection for Miss Merrill. He virtually disinherited 
his minor son. The sum of $50, which he bequeathed to him, was 
not a substantial bequest. 

Of the property described in the bill of sale a portion exclusive 
of stock was sold for $1,350. Certain of the stocks were sold 
for $380. The other stocks are said to be worthless, and the judg- 
ment against Allburger is also said to be worthless. The policy 
of insurance was good, absolutely good, for $5,000, making, there- 
fore, property to the value of $6,730 conveyed for $3,400, — not to 
secure, but to pay $3,400, — for Dr. Murphy distinctly testifles that 
,the bill of sale was payment, not security. That is $3,330 more 
than Dr. Smith owed Dr. Murphy. The disproportion was greater, 
if we include the $5,000 in money which was in the hands of Mr. 
Lynch. That this sum was intended to be conveyed the défendant 
deniçs, but the évidence establishes it. The bill of sale says, 
among other things, "Ail my library, bocks, instruments, office 
fumiture, and effects of every kind soever." This is ambiguous. 
Considering the instrument alone, whether the word "effects" is 
to be regarded as independent and as comprehending ail other 
property of Dr. Smith, or whether it is to be litnited by the word 
"oflSce," and be confined to office effects, is disputable; but what 
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tke parties intended to be conveyéd is not dispu table, and, if tbe 
pùrpdsè was fraudulent» à mistake in executing it did not alter 
its cliiaiacter. Tke lawyer who drafted the bill of sale testifles 
how it came to be execnted, ànd whàt was sàid when it was de- 
livered. His testimony is: "Doctor Smith said, addressing timself 
to Doctbr Murphy: 'Doctor, in payment for the debt I owe you, 

• * * I désire to exécute and deliver to you a bill of sale of 
ail of iny property of every kind, no matter where the sàme may 
be, and everything of value that I hâve got.'" Language could 
hardly be more comprehensive. It is emphasized further by Dr. 
Murphy's reply. He replied: "If you hâve transferred every- 
thing to me that you hâve, I cannot expect any more from you. 

* * •" Other witnesses conflrm this testimony, but it is not 
necessary to quote them. Indeed, that the MU of sale does not, 
or was not intended to, convey the |5;000 in money, is the excuse 
of the défendant. It never was the excuse of Dr, Murphy. He 
always claimed, and still claims, the $5,000 in money, and by the 
claim justifies acts which certainly otherwise would be inconsist- 
ent wlth'the character of the bill of sale as payment, which, as 
we hâve seen, he testifled it was. I hâve no doubt, therefore, that 
the biU of sale, no matter what its language alone may justify, was 
intended to convey the |5,000 in money as well as aU other prop- 
erty of Dr. Smith; and it would be an extrême credulity to be- 
lieve that he meant only to pay Dr. Murohy, when he conveyéd 
to him $11,730, for an indebtedness of $3,400, and practically |10,- 
000 of the sum in money. If it be said that litigation with the 
plaintiff was expected as to this amount, the answer is, the ex- 
pense ôf litigation could not hâve béèn expected to reach the 
sum of 18,330,— the différence between |10,000 and the balance 
due Dr. Murphy after deducting the amount realized from the other 
property. The conclusion deduced from the disproportion of the 
property conveyéd to the amount of the debt owed is conflrmed by 
other évidence, which it is unnecessary to mention. 

It is Gontended by défendant that the transfer was good by the 
laws of Hlinois. It is not necessary to deteranine whether it was 
or not. The laws of Illinois cannot be extended to affect prop- 
erty and creditors in Califomia against the provisions of section 
3439 of the Civil Code of California. Green v. Van BusMrk, 7 
Wall. 139; Whart. Confl. Laws, § 334 et seq., and cases cited. It 
is also contended that the bill of sale is only voidable, not void, 
and that it must prevail until set aside in a direct proceeding. This 
contention is not good. The Codes of this state make the trans- 
fer void, not voidable, and therefore it can hâve no effect whatever. 

Judgment for plaintiff. 

Mr. McCutchen: I will ask for a stay of 20 days. 
Mr. Caunon : I do not think Mr. Clément will hâve any objec- 
tion to it. 
The Court: Very well. 
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COFFIN et al. r. BOARD OF COM'ES OF KEARNBT OOUNTY. 

(Circuit Court of Appeals, Eiglith Circuit. July 10, 1893.) 

No. 231. 

1. Municipal Corporations— Bonds— Power to Issue. 

Wlien the power of a municipal corporation to issue negotiable paper Is 
called in question, it wlll not be deduced from uncertain inferences, and 
can be eonferred only by language -whicli leaves no reasonable doubt of 
an intention to confer it. Brenbam v. Bank, 12 Sup. Ct. Rep. 559, 144 
U. S. 173, followed. 

2. Samb — Construction of Kansas Statute. 

Laws Kan. 1876, c. 63, § 1, concemlng the organizatlon of new counties, 
contained a proTiso that "no bonds of any lilnd shall be Issued by any 
county * * * witliin one year after tlie organizatlon" thereof . This act 
was afterwards amended, (1 Qen. St. Kan. pp. 535, 536, § 120,) and the 
provlso was changed to the foUowlng: "That no bonds • * * shall 
be voted for and issued » * * within one year after the organizatlon." 
Hdâ, that the words "voted for" were a further restriction, and not an 
enlargement, of the power of counties, and that funding bonds weré 
within the prohibition of the act 

8. SaMe— Récitals— EsTOpPEL. 

A purchaser of municipal bonds is bound to ascertain whether the 
munlcipallty bas power to issue them, and an utter want of such power 
is not cured by any récitals in the bonds. Dlxon Go. v. Field, 4 Sup. Ot. 
Rep. 315, 111 U, S. 83, followed. 

4 Samb— Kansas Statute. 

Under Gen. St Kan. pp. 535, 536, § 120, dedaring that after certain 
steps hâve been taken a new county "shall be deemed duly organlzeS, 
provlded that no bonds shall be issued » * » within one year after 
the organizatlon," a county, after taMng such steps, is not "duly organ- 
izéd" for the purpose of issuing bonds, and is not estopped by any ré- 
citals In Its bonds to show that they were issued within the forbidden 
tlme, and are therefore invalid in the hands of bona fide holders. State 
V. Commissioners of HaslieU Co., 19 Pac. Rep. 362, 40 Kan. 65, approved. 

5. Same— Mattbrs op Public Record. 

Municipalities are not estopped by récitals In thelr bonds, except as to 
matters of fact, nor even then tf the facts recited are matters of public 
record, open to the inspection of every inquirer. SutlifE v. Commissioners, 
13 Sup. Ct. Rep. 318, 147 U. S. 230, foUowed. 

6. Samb— Kansas Statute. 

1 Gen. St Kan. pp. 535, 536, § 120, providlng for the organizatlon of coun- 
ties, declared that after certain steps had been talien the govemor should 
appoint county offloers, upon whose qu'alification the county sliould be 
deemed "duly organlzed," provlded no county bonds should be Issued with- 
in one year thereafter. An examinatlon of the records in the executive 
department of the state would show the date of the appointment of such 
county offlcers. Beld, that ail purchasers of bonds were charged wlth 
notice of such date, and that the county was not estopped to deuy the 
valldity of bonds Issued within one year thereafter, as against a bona 
flde holder. 

In Error to tlie Circuit Court of the Un'ited States for the Dis- 
trict of Kansas. 

At Law. Action on county bonds by William Edward Coffln, 
Walter Stanton, and Charles Fawcett Street, partners as Coffin 
& Stanton, against the board of county commissioners of the county 
of Kearney, Kan. The circuit court overruled a demurrer to de- 
fendant's plea, and on plaintiiï's refusai to plead further gave judg- 
ment for défendant. PlaintifEs bring error. Afiirmed. 
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Statement by THAYEE, District Judge: 

Thié: ■ttiiSà «à suit on county bonds whldi wére Issued by Keamey county, 
Kan., on August 1, 1888, for the purpose of refunding Ils outstanding Indebted- 
ness. Eàch bond contalned the foUowlng récital: 

"This bond is one of a séries of llke ténor, date, and amount, issued torefund 
outstanding indebtedness of said county of Kearney, duly surrendered and 
canceled, ta. conformlty to and in fuU compliance witli tlie provisions of 
chapter.SOi I*p.ws of 1879, approved March 8tli, A. D. 1879, entitled 'An act 
to enable conntles, municipal corporations, the boards of éducation of any 
City, ^11)1 sc^ool districts, to refund their indebtedness.' 

"It is héreby certified and recited that ail acts, conditions, and tliings re- 
quired to be done précèdent to and in the Issuing of tliis bond bave been 
properly done, happened, and performed, in regular and due form as re- 
quired; by law; and that the total Indebtedness of said county, inclusive, is 
within the statntory limits." 

Kearney county is one of the newly-organlzed counties of the state of 
Kansàsl Its territorial limlts were defined by an act of the législature of the 
State ofKansas, whlch took effect March 23, 1889, (1 Gen. St. Kan. 1889, 
p. 522;) but It was organlzed under and pursioant to the provisions of a law 
of that iÇtate relating to the organizia.tion of nev? counties, which wiU be found 
in 1 Gen. St Kan. pp. 535, 536, the material parts of whiçih are as follows: 

"Sec. 120. That when there shall be presented to the govemor a mémorial 
signed by;four hundred householders who are légal electors of the state of 
Kansas,. 6!f any unorganlzed connty, showing that there are two thousand 
flve tmâdted bona fldelhh^bitants ln,such county, and tbat fittur hundred of 
said twb" thousand flve hiindred are householders and réside in said county, 
and praying for the organlzation of the same, accOmpanled by an affldavlt 
attached thereto of at lea,st flve frçeholders of such county, showing that 
thë signatures to such mémorial are genulne signatures of householders and 
bona flde résidents within said unorganlzed county, residlng therein for thirty 
days prioï to the taking of such census, that afflants do believe that there are 
tWo thoùs^hd flve hiujdred bona flde inhabitants in such county,— It shaU be the 
duty of tHé governor to appoint sbme compétent, disinterested'person who is 
a citizen of the state and îa nonresldent of the county, to take the census 
and asèertaln the number Of , actual bona fldé Inhabitants, as hereln pro- 
vlded, of such imorganized county, who shall also act as éi^essor, and as- 
certain as nearly as possible the amount of taxable property that will be 
within thé botmds of said unorganlzed coiihty in case of its organization. 
The said census taker shall take and subscribe on oath that he is not In- 
terested dlrectly or indirectly in said unorganlzed coimty, and that he wUl 
not become interested either directly or indirectly In any manner therein 
during bis officiai term as said census taker, and that he will impartlaUy and 
faithfuUy disdbarge the dutles of his office, and that he wUl truly and correct- 
ly mate return of the enumerated Inhabitants and of the amount of property 
found by him within the bounds of the sald unorganlzed county. Af ter having 
quallfled a» aforesald, he shaU proceed to take the census of such unorganlzed 
county on dupllcate scheduïes, by enrolllng the names', âges, places of natlvlty, 
and actual place of résidence, * ♦ * of each of the bona flde inhabitants 
and the rtutnbers of actual householders as hereln provlded residing in such 
unorganlzed county, and the number of ' acres of land cnltlvated by each. 
* * • The census taker shall register upon said dupllcate scheduïes 
opposite the name of each légal voter his élection for temporary location of 
county sea);, which shall be taken by the governor as the deflnite expression 
of said voter, unless there shall be évidence before him that said list bas been 
tampered with and changed. He shall also assess ail property, both personal 
and real, at its true value, in the manner provlded by law for taking the as- 
sessmentin organized counties, and make due return thereof to the govemor, 
upon appi-opriate scheduïes in dnplicate, wlth his affidavit sworn to before the 
clerk of the suprême court oi" the state, attached thereto, that the census 
enumeràtion and assessment contalned In sald retums are impartial and true. 
If it appear by such retùms that there are In such unorganlzed county at 
least two thousand flve hundred actual bona flde inhabitants, as hereln pro- 
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vlded, and that four hnndfed of them are householders, and that there la 
at least one hundred and ftfty thousand dollars' worth of property in excess 
ir of légal exemption, exclusi-ife of railroad property, of whlch not less than 
serenty-flve thousand dollars' \vbrth Is real estate, the govemor shall appoint 
three persons, citizens of said unorganlzed county, to act as commissioners, 
and oneto act as county clerk, to wliom he shall cause to be dellvered the 
dupUcate retums aforesaid, one to act as sherlff, and when the élection pre- 
cincts shall hâve been established, at least one justice of the peace in each 
élection precinct, and shaU designate and déclare the place chosen by the 
greatest number of légal voters to be the temporary county seat; and Jrom and 
after the qualification of the counly officers appomied under this act the said county 
shall Se deemed to he duly organized: provided, that no bondé except for the érection 
and furnishing of schoolhouses shall be voted for and issued by any county or town- 
ship tuithin one year after the organization of such ne/a county, under the provisions 
of this act. " 

The proviso contained in the foregoing statute which we hâve Italiclsed 
first appeared In an act relative to the organizatlon of new counties, whlch 
was passed on March 15, 1876. As first enacted the proviso was as follows: 
"And provided further, that no bonds of any liind shall be issued by any 
county, township, or school district within one year after the organizatlon of 
such new oounty, under the provisions of this act" Laws Kan. 1876, c. 
63, § 1. 

On March 11, 1887, the act relative to the organizatlon of new counties 
was amended in some respects, and in the amended act— being the one in 
force when the bonds In suit were issued— the proviso was made to read as 
first above auoted. 

It Is coneeded that Keamey county did not become duly organized as a 
county, withùi the meanlng of the foregoing law, tmtil April 3, 1888; but the 
bonds in suit were issued on August 1,' 1888,— that is to say, within four 
inonths succeeding the due organizatlon of the county. 

The act referred to in the bonds, and under and by virtue of which they 
purport to hâve been issued, is an act which was passed by the législature of 
Kansas long prior to the organizatlon of Kearney county, to wlt, on March 
10, 1879. Vide 1 Gen. St. Kan. 1880, pp. 167, 168. The material portions 
thereof are as follows: "Every county, every clty of the first, second, or third 
■ <'lass, the board of éducation of any city, every townfehlp and school district, 
is hereby authorized and empowered to compromise and refund its matured 
and maturing indebtedness of every kuid and description whatsoever, upon 
such terms as can be agreed upon, and to Issue new bonds, with semiannual 
iuterest coupons attached, in payment for any sums so compromised; whlch 
bonds shall be issued at not less than par, shall not be for a, longer period 
than thirty years, shall not exceed In amount the actual amount of outstand- 
ing indebtedness, and shall not draw a greater Interest than six per cent, per 
annum." 

As a défense to the présent action the défendant In error plèaded that the 
bonds sued upon were Issued within one year after the temporary organizatlon 
of Keamey county, and were for that reason issued without authority of 
law. To such plea the plalntiffs in error filed a demurrer, whlch was over- 
ruled by the circuit court. Thereupon the plaintiffs In error deelined to plead 
further, and a final judgment was entered In favor of the county. 

Silas B. Jones and W. H. Eossington, (Charles Blood Smith, on the 
brief,) for plaintiffs in error. 

S. E. Peters, (J. W. Ady and J. 0. Mcholson, on the brief,) for 
défendant in error. 

Before SANBORN, Circuit Judge, and SHIEAS and THAYEK^ 
Distr'ict Judges. 

THAYEE, District Judge, after stating the case as above, de- 
livered the opinion of the court. 
The first question presented for our considération is whether the 
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proviso coiitained in tàe act relative to the organization of new 
coTinties (1 Gfeû. St. Kan. 1889, p. 536, § 120) was intended ^y tlie 
legisl^tte to prohibit newly-organizèd çounties from issuing fund- 
ing b'onids, as authorized !by the act of Marcli 10, 1879, or was 
merely îûtended as a prohibition against the issuance of those 
bonds Which could only be issued when authorized by a popular 
vote? Much stress is laid on the faot that the proviso as first 
adopted on March 15, 1876, declared that "no bonds of any kind 
shall be issued," etc., whereas the proviso, as amended on March 
11, 1887, provides "that no bonds except for the érection and fur- 
nishing of sçhoolhouses shall be voted for and issued." It is sa'id 
that, as funding bonds, under the gênerai laws of the state of Kan- 
sas, riiay be issued Without a popular vote, the addition to the pro- 
viso pf the words "voted. for," by the act of March 11, 1887, is 
signiflcant, and indicat^ an intention to except funding bonds from 
the; opération of the proviso.^ 

TbiSi we think, is a very partial vîew of the question, and one 
jtha.t oyerlooks some important considérations. It must be borne 
in mînd that the législature was dealing with newly-organized 
countie^ that would rarely, if ever, hâve occasion during the first 
year of their existence to issue bonds for the purpose of funding 
<theiT otttstanding indebtedness, if their affaîrs were honestly ad- 
ministered. Again, it is hardly probable that the législature in- 
tended to confer on the commissioners of a partîaUy organized 
county the power to issue any class of bonds at will, during a 
periQd when they were deprived of the power to issue every other 
species of bonds which reqùired the sanction of a popular vote. 
But a more important considération i» this : It is manif est to us that 
the restriction upon the i)oiwer to issue negotiable securitàes was im- 
posed upon newly-organized çounties because the législature deemed 
it tinwise to conJfer that i)ower until their affairs had become in a 
measure settled, and until the machinery for county govermnent 
had been fully adjusted. We do not hâve to look far among the 
records' 'bf judicial proceedings in that state to discover the cir- 
cumstaiices whicb probably gave rise to that opinion in the mind 
of the lawmaker. State v. Stevens, 21 Kan. 210; Lewis v. Co- 
manche Co., 35 Fed. Kep. 343; Id., 133 U. S. 198, 10 Sup. Ct. Eep. 
286. In view of the purpose which evidently inspired the proviso 
in question, it would be stfange if the législature intended to leave 
the newly-organized political subdivisions of the state at fuU liberty 
to issiie funding bonds, and no such purpose should be presumed 
without'the clearest évidence that such was the législative intent; 
foi^,. if that View should prevaU, it might lead to the very train 
of evils which the lawmaker intended to prevent. The iwwer 
contended for could be sq 'wielded as to enable a few irresponsible 
persons, without any practical restraint, to saddle a new and 
sparsely settled county with a large indebtedness, that would 
prove.a serions impediment to its future growth and prosperity. 

Finally, it is proper to caU attention to the rule of law which 
requires the authority of ,a municipal corporation to issue negotiable 
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paper to be clearly made out and established wlienever tbe exist- 
ence of such. a power is called în question. A power of that nature 
Avill not be deduced from uncertain inf erences, and can only be 
conferred by language wMch. leaves no reasonable doubt of an in- 
tention to confer it. Brenliam v. Bank, 144 TJ. S. 173, 182, 12 Sup. 
et. Rep. 559; Ashuelot Nat. Bank t. Scbool Dist. No. 7, (8tli Circuit,) 
U. S. App. , — C. C. A. — , 56 Fed. Eep. 197. 

In view of tliese considérations we liave concluded that tlie pro- 
Viso to which tke discussion relates was intended to prohibit 
newly-organized counties from issuing bonds of any description 
until one year after they were duly organized. In our judgment, the 
words "voted for," wliicli were added to tlie proviso by th.e amend- 
ment of March. 11, 1887, instead of enlarging the power of newly- 
organized counties to issue bonds, were in fact intended as a fur- 
ther restriction, and were inserted in tbe proviso for the purpose 
of preventing such counties, during the iirst year of their exist- 
ence, not oïdy from issuing bonds, but from takîng any of the 
preliminary. steps requisite to an issue of negotiable securities. 
We think that this is a more reasonable view of the purpose of the 
amendment than that whîch regards it as authorizing newly-or- 
ganized counties to issue funding bonds. 

The next question to be considered arises out of the contention of 
counsel that the county of .Kearney is estopped by the récitals 
contained in the bonds from asserting as against a bona flde holder 
thereof that the bonds are învalid. The argument in this behalf 
may be fairly sununarized as foUows: It is said that Keamey 
«ounty, under the terms of the act relating to the organization of 
new counties, became a "duly-organized" county of the state of 
Kansas on April 3, 1888, by the appointment by the governor of 
three persons to act as commissioners, and by their qualification; 
that the phrase, "shall be deemed to be duly organized," as used in 
the act, implies that the county is admitted to the famUy of coun- 
ties, and becomes vested with whatever powers are possessed by 
the older counties of the state, under the gênerai laws of the state, 
including the power to issue funding bonds; and that the proviso 
heretofore quoted is merely a limitation of the right to exercise 
that power for a given period, to wit, for one year. From thèse 
promises it is argued that, in view of the récitals contained in the 
l)onds herein sued upon, a purchaser thereof in the open market 
was not required to ascertain if the county had been organized 
for one year before the bonds were issued; in other words, it is 
contended, in efEect, that the county officiais who caused the bonds 
to be issued, had power to make a représentation as to whether 
the time Itmited had expired, and that they did make such a repré- 
sentation, which is binding upon the county, whether true or false, 
in a suit on said bonds by a person who bought them on the faith 
of their récitals. 

With référence to this contention we remark, in the flrst place, 
that we cannot assent to the proposition that the phrase "duly or- 
rganized" must be held to mean that upon the appointment of corn- 
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missionei-s fQy;;^;new county, anâ upon their qualification, such 
coiwty mereijppn becomes vested wîtli wliatever powers are possesed 
at tiie time by other counties under Ûxe gênerai laws of the state. 
The statute déclares tbat "from and after the qualification of the 
county oflâcere appointed under this act the said county shall be 
deempd to be duly organized: provided, that no bonds except for 
the érection and furnishing of schoolhouses shall be voted for and 
issued by apy county or township within one year after the or- 
ganization of sûch new county, under the provisions of this act." 
It was clearly compétent for the législature to admit a new county 
into the family of counties, and yet to withhold from such new 
county, for the time being, somé of the powers which the older 
counties possess. And in view of the fact that the phrase, "said 
county fihaU be deemed to be duly organized," is immediately fol- 
lowed by the proviso, wethink that the necessary effect of the pro- 
viso îs to withhold from new counties for the period of one year 
the power to issue bonds ■(Vhich other counties possess. It declared, 
in effect, that the county sh^ould be deemed an organized county after 
the quaÛflcation of the, çommissioners, but that the gênerai laws of 
the state empowering coimties to issue bonds should not become 
opéra tive within such new county untU a year after its due organiza- 
tion. The proviso does notj as counsel siippose, impose a limitation 
upon the (exercise of a power which becomes vested in a newly- 
organizedî county. as soon as commissicfners are appointed and quali- 
fied, but its effect is to privent such power from becoming vested 
in a newly-organized county for a period of one year. 

The view that we hâve tlius expressed touching the proper inter- 
prétation of the act relating to the organization of new counties ap- 
pears to be ehtertained by the suprême court of Kansas. In the case of 
State V. Çommissioners of HaskellCo., 40 Kan. 65,19 PacEep. 362, the 
suprême court ofthatstate,liad occasion toconsider whether the pro- 
viso prohibiting new counties from issuing bonds during the year 
succeeding their organization was a valid prohibition, or whether it 
violated that clause of the constitution of the state which déclares 
that "no bill shall contain more than one subject, which shaU be 
clearly expressed in its title." In considering that question, the 
court said, in substance, that the organization effected by the ap- 
pointment and qualification of çommissioners for a new county 
is not "a completed or perfected organization suflScient for ail pur- 
poses, * * f but at most is only temporary or provisional, 
* * * and for spécial and limited purposes." It was turther 
remarlced that when the législature declared that, after "the tempo- 
rary oflBcers appointed by the governor ♦ • • hâve qualified, 
the county shall be deemed duly organized," it meant, and in effect 
said, that "it should be deça^ed duly organized, except for certain 
purposes, including tlie voting and issuing of bonds." It is mani- 
fest from thèse expressions that the suprême court of Kansas con- 
strued the act relating to.the organization of new counties as with- 
holding from such coinmuiiities some of the powers which fully or- 
ganized and older counties possess, and that among the powers so 
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withheld was the power to issue negôtiable bonds; and this view of 
the act — ^that it withholds the power in question for the term of one 
year, instead of conferring it under certain limitations — orertlirows 
the foundation on which counsel attempt to erect an estoppel, for 
ûo doctrine is better establislied tban that a purchaser of municipal 
bonds is bound to ascertain if tbe municipality bas authority to 
issue such securities, and that no récital contained in a municipal 
bond can cure such a defect as an utter want of power in the 
municipality to exécute it. Dixon Co. v. Field, 111 U. S. 83, 4 Sup. 
et Eep. 315; Town of Coloma v. Eaves, 92 TJ. S. 484, 490; Marsh 
V. Fulton Co., 10 Wall. 676; Northern Bank of Toledo v. Porter Tp. 
Trustées, 110 U. S. 608, 615, 4 Sup. Ct Eep. 254; Anthony v. Jasper 
Co., 101 U. S. 693, 697; McClure v. Township of Oxford, 94 U. S. 429. 
But, even if we were able to concède, according to the conten- 
tion of counsel, that a newly-organized county in the state of 
Kansas is endowed with power during the first year of its existence, 
and by virtue of the appointment and qualification of commissioners, 
to issue funding bonds, and that the proviso is a mère limitation 
as to time, of the mode of exercising that power, stUl we would not 
be able to concede.the further proposition of counsel that purchasers 
of bonds issued by such counties are not required to ascertain the 
âge of the county, but may rely as to that upon récitals which 
«uch bonda happen to contain. It has frequently been held that 
municipalities will not be estopped by récitals contained in 
bonds unless the récitals relate to matters of fact which it may 
fairly be presumed that the oflScers of the municipality were left 
to détermine. Town of Coloma v. Eaves, 92 U. S. 484, 490; Dixon 
Co. V. Field, 111 TJ. S. 83, 94, 4 Sup. Ct. Eep. 315; Lake Co. v. Graham, 
130 U. S. 674, 9 Sup. Ct. Eep. 654; National Bank of Commerce 
V. Town of Granada, 54 Fed. Eep. 100. And the later décisions 
on this subject distinctly announce that récitals cannot be relied 
upon as an estoppel, where the facts recited are matters of public 
record, and are open to the Inspection of every one who is dis- 
posed to make inquiries. Sutliff v. Commissioners, 147 U. S. 230, 235, 
13 Sup. Ct. Eep. 318; Nesbit v. Independent Dist, 144 U. S. 610, 12 
Sup. Ct. Eep. 746; Dixon Co. t. Field, and Northern Bank of Toledo v. 
Porter Tp. Trustées, supra. In the présent case the fact which 
Tendered the bonds invalid was a matter which could easUy hâve 
been ascertained from the public records of the state. The act 
relating to the organization of new counties provides that the com- 
missioners for such counties shall be appointed by the governor. 
It was at least incumbent on the purchaser of the bonds to ascer- 
tain that Kearney county had become a recognized political sub- 
division of the state, That fact had to be ascertained to enable 
the bondholder to further ascertain if it had power under any cir- 
cumstances to issue bonds. And even a casual examination of 
the record kept in the executive department would hâve disclosed the 
fact that commissioners were not even appointed untU April 3, 1888, 
which was less than four months previous to the day on which the 
■bonds bear date. It seems obvions, therefore, that within the 



144 FEDEBAL KEPOETEE, Vol. 57. 

doctrine of thé cases last cited, the purchasers of the bonds were 
bound to take notice of the fact that the bonds in suit had been 
issued within less than one year after the organization of the 
county, and were for that reason invalid. 

We are of the opinion, therefore, that the circuit court properly 
overruled the demurrer to the plea, and its judgraent la hereby 
afiSmied. 



HARLEY T. LOUTSVILLE & N. R. CO. 

(Circuit Court, D. Tennessee. Jime 2, 1893.) 

RaiIiKOAd Takd— Tahd Master — Forbman — Switchman — Vice Principal — 
Fbllow Servants. 

A railroad yard was eliown to consist of slde tracks upon eitlier side 
of tlie main tradfe, axijacent to some principal station or dépôt, where 
arrlving trains are seporated and departing trains made up, and where 
sncli switehlng Is floue as is essential to tiie proper placlng of cars for 
deposit or departure. Ail opération of the yard was under the direction 
and supervision of a yard master. The several yard switching crews were 
each under tite control of a foreman or conductor. A brakeman of one 
of the crews claimert to hâve been injured by the négligence of his fore- 
man in givlng a signal at Improper time, whereby fhe train was moved, 
and ran over his foot. Eéld, under authority of Railroad Co. v. Baugh, 
149 U. S. 368. 13 Sup. Ct Rep. 914, that the foreman and swltchman were 
fellow servants, and the railroad oompany was not liable for négligence 
of foreman resulting in Injury to swltchman. 

At Law. Action by T. J. Harley against the Louisvîlle & Nash- 
ville Bailroad Company to recoyer damages for personal injuries 
sustained while in its employment. There was a verdict for plain- 
tiff, and the case is now heard on motion for a new trial. Grantéd. 

Steger, Washington & Jackson, for plaintifE, 
Smith & Dickinson, for défendant. 

LUETON, Circuit Judge. Plaintiff, while in the employment 
6f the défendant company as swltchman, and while engaged in 
switching cars in the yard of the company at Nashville, was run 
over, and lost a leg. The jury hâve returned a verdict in his 
favor, and a motion for a new trial has been argued. In its prés- 
ent attitude the case must turn upon the single question as to 
whether the négligent movement of the train while plaintiff was 
between cars in the discharge of his duty, was due to signais 
given by a fellow servant. Harley, the plaintiiï, belonged to a 
switching crew engaged in the yards of the company at Nashville. 
A "switching crew," or "train," as sometimes designated by wit- 
nesses, consisted of an engine, an engineer and âreman on the 
engine, and several switchmen, ail under the control of a superior 
servant, designated generally as the "foreman," thO'Ugh occasionally 
spoken of as "conductor" of the "switching train." The force 
in the defendant's yards at Nashville seems to hâve been divided 
into several such crews, each under control of a foreman, and the 
whole under the gênerai control and supervision of an offlcer of 
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still Mgher grade, designated "yard master." The yard master 
bas power to employ and disdiarge ail yard employés, including 
the foremen of switcMng crews. The yard of the company, as 
the court may know from its gênerai knowledge of the methods 
and appliances of railroad companies, as well as ffom the évidence 
in this case, consista of side tracks upon eithei; side of the main 
tracks, and adjacent to some principal station or dépôt grounds, 
where cars are placed for deposit, and wliere arriving trains are 
separated and departing trains made up. It is the place wliere 
such switching is done as is essential to the proper placing of cajs 
eitlier for deposit or for departure. Ail the opérations of the yards 
at Nashvllle are under the direction and supervision of a yard 
master, and his subordinates in control are the foremen of the 
several gangs or crews of men engaged in the movement and 
switching of cars within the yard. The yard master's orders were 
communicated to the foreman, and the foreman had control and 
direction of the crew under htm, and through them executed the 
orders of his superior with regard to the switching he was directed 
to do. 

PlaintifE was directed by his foreman to uncouple certain cars 
attached to others, which had been moved from a track upon which 
they had been standing, which cars, when uncoupled, were to be 
deposited upon a partieular track in the yard. While endeav- 
oring to uncouple, and whUe between the cars, the train was moved. 
He was so jostled as to lose his footing, fell, and was run over. 
It was clearly shown that when a switchman or brakeman was to 
make or unmake a coupling it was his business to signal the en- 
gineer for such movement of the train as was necessary in the 
discharge of his duty. There was évidence that plaintifl found 
difificulty in uncoupling, and came out and gave a signal to the 
engineer to "give him the slack," and that the movement which 
resulted in his injury was due to his own signal. On the other 
hand, there was évidence tending to show that, whUe plaintifE was 
between the cars, the foreman gave a signal to move backwards, 
and that the engineer's compliance with this signal brought about 
the accident. The latter is the most favorable view of the case 
for the plaintiff, and was the view argued by plaintiff, and the 
only view upon which any recovery could be predicated. If it 
be assumed that the verdict is based upon the theory that the 
foreman negligently signaled for a movement of the train before 
plaintifE had come out from between the cars, ought it, under the 
law, to stand? There was évidence sufflcient to justify the jurj' 
in flnding, as they must hâve done, that the foreman negligenily 
ordered the movement of the train while plaintiff was in a dfen- 
gerous situation. Was this foreman a fellow servant with the 
plaintiff, for whose négligence the company was not liable? I 
instructed the jury that he was not a fellow servant, if they found 
that he had immédiate command and control of the switching 
crew ajttd train, as to the employés under him, such as the engineer, 
foreman, and switchmen. I also instructed them that, if plain- 
v.67F.no.l— 10 
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tiff was subject to the contrôl and direction of the foremaJi, and 
tliàt, if under such, direction plaintiff undertook to uncouple cars 
in the train being handled ùnder directions of the f oreman, and 
if, while obeying this order, the f oreman negligently cansed the 
train to be movçd, theréby knocking down and injuring plaintiff, 
tlie défendant coçipany would be liable; that in such case the 
f oreman stood as a vice principal, and represented the master, and 
his négligence would be the personal négligence of the master. 

The test of responsibility was made to consist in the fact that 
the négligence was that of the immédiate superior of the plain- 
tiff, who had a right to direct and control the plaintiff in the mat- 
ter and upon the occasion when the injury was sustained. This is 
the common law, as explained and expounded by the suprême 
court of Tennessee, the state wherein the injury was sustained 
and in which the suit was brought. Eailroad Go. v. Bowler, 9 
Heisk. 866; Raib-oad Co. v. Collins, 85 Tenu. 227, 1 S. W. Rep. 883; 
Eailroad Go. y. Wheless, J.0 Lea. 741. I was further of opinion 
that the principle upon which the case of Kailway C5o. v. Ross, 112 
U. S. 377, 5 Sup. et Rep. 184, rested, was in harmony with the 
law of Tennessee. Since charging the jury, and pending this 
motion for a new trial, the opinion of the suprême court of the 
United States in the case of Railroad Oo. y. Baugh, 149 U. S. 368, 
13 Supi et. Rep. 914, has been received. This case was not de- 
cided unta April 24, 1893. That court, after most mature con- 
sidération, held in that casO: (1) That the question as to who is 
and who is not a fellow servant is a question of gênerai, and not 
looal, law, and to be detennined by courts of the United States 
'Tjy a référence to ail the aiuthorities, and a considération of the 
principles underlyihg the relations of master and servant." (2) 
That "the mère control of one servant over another in doing a par- 
ticular pièce of work" does not destroy the relation of fellow serv- 
ant. (3) That the liability of the master to a servant who has 
sustained an injury through the négligence of another servant dé- 
pends upon conditions whoUy independent of the mère superiority 
of the négligent servant, or his control over the injured ser\'ant. 

The conditions, as adjudged in the Baugh Gase, are thèse: 

(1) If the négligence of the superior servant was in regard to 
some positive duty, which by law the employers owe to the employé, 
as in regard to the duty of fumishing the employé a reasonably 
safe place in which to work, or reasonably safe appliances with 
which to work, or that he wDl not assoeiate the servant with 
other servants unflt and careless, then for every such act of négli- 
gence the master is liable, for he cannot, by delegating to an agent 
the disch&rge of an afQrmative duty, escape his responsibility to 
the injured servant. 

(2) If the négligence be not the breach of some positive daty, then 
the master is only liable if it be his personal wrong, in conlradis- 
tinction to the légal négligence just mentioned. 

Where the master is an indi^ddual, the difi8culty in regard to 
this aspect of his responsibility to his servants cannot be very great; 
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but where the master is a corporation the courts hare found great 
trouble in determining just where tbe négligence ia to be regarded 
as tbat of the master and ceases to be that of a fellow servant. A 
corporation can act only through agents. It has no i)ersonality. 
WMch of thèse agents is to be regarded as acting for and represent- 
ing the master is the point In regard to which the decided cases 
hâve been in hopeless conflict. Which of thèse many servants are 
to be regarded as "vice principals," and which of them are to be 
regarded as "fellow servants?" Ail servants are in some sensé 
agents of such a master; ail, in some degree, represent and 
stand for the master; but this is so in regard to the employés of 
an individual, and yet it cannot be pretended that ail therefore 
represent and bind him by their négligent or wrong acts. 

With regard to the control which is assumed to underlie the re- 
lation of master and servant, Mr, Justice Brewer, in the Baugh 
Case, said: 

"Prima fax;ie, aU who enter Into the employ of a single master are en- 
iïagecl in a coinmon service, and are fellow servants; and some other Une of 
démarcation than that of contrpl must exist to destroy tlie relation of fellow 
servants. Ail enter into the service of the same master to further his Interest 
in tlie one enterprlse. Each knows, when entering Into that service, that there 
is risli of Injury through tJie négligence of other employés; and that risk, 
which he knows exists, he assumes in entering into the employment Thus, 
la the opinion in the Ross Case, (page 382, 112 U. S., and page 186, 5 Sup. 
et. Kop.,) it was s.aid: 'Having been engagod for the performance of specitU' 
services, he takes upon himself the ordlnary risks Incident thereto. As a 
conséquence, it he sufCer by exposure to them, he cannot recover compensa- 
tion from his employer. The obvions reason for this exemption is that he 
has, or. in law, Is supposed to hâve, them in contemplation when he en- 
gages in the service, and that his compensation Is arranged accordingly. He 
cannot. In reason, complaîn if he sufiCer from a risk which he has vohmtarily 
assumed, and for the assuinptlon of which he is paid.' " 

But when we are to deal with a corporation acting only through 
agents, how are we to détermine when an act of négligence, commit- 
ted by one servant to the injury of another, is the personal négli- 
gence of the employer, as distinguished from the mère négligence 
of a coworker and fellow servant, whose négligence he has agreed 
to risk? The Tennessee rule, and that of several other states, 
including Ohio, was that, whenever one servant was in control of 
another, the controlling servant, in the line of his duty, was, as to 
the subordinate servant, a vice principal, and was therefore the 
responsible représentative of the corporation. The weight of aii- 
thority, however, was clearly against this as a controlling limitation. 
It is a limitation expressly repudiated by the United States suprême 
court, and, as a United. States circuit judge, it becomes my duty 
to confonn to the view so strongly announced as is the utteranco of 
that court in the Baugh Case. To hold a corporation liable for 
an injury sustained by one servant through the personal carelessness 
of a superior servant, the superior servant must be shown to stand 
for and represent the corporation as the superintending and com- 
manding head of one of the separate and distinct departments of its 
service. This is the clear holding of the Baugh Case. There may 
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be difficulty at times in determîning just where the line is to be 
f OTind between the separàte branches or departments of a railroad 
company's service. There may be difficulty sometimea in determin- 
ing just who représenta the company as the head of auch department. 
The illustrations of such separàte branches or departments iised by 
Mr. Justice Brewer in the Baugh Case concem two departments, 
so separàte and distinct that ail would be able to discem the serv- 
ants of one from the servants of the other, and so it would be very 
évident why each should constitute a separàte branch or department. 
The reason why a railroad train under charge of a conduotor should 
be regarded as a separàte branch or department of service is not so 
apparent, yet the Eoss Case is left to stand upon this narrow and ap- 
parently untenable ground. 

The underlying principle upon which the décision in the Baugh 
Oase was rested is very pronounced. Baugh was a fireman on a lo- 
comotive engine. He was injured through the négligence of his en- 
gineer. The engine was on detached service, and the engineer had 
charge and control of it and his fireman. By the rule of the com- 
pany, in thé absence of a conductor, the engineer became "conduct- 
or." It was held that an engine out on the road was not a separ- 
àte branch or department, and that the corporation was not liable 
for the négligence of the engineer, although he was in control and 
the supierior pf the fireman. Upon the department idea, the dé- 
cision oould not be otherwise. The resuit must be the same in the 
case under considération. The foreman of the switching crew, 
engaged in the yard of the railroad company, under the gênerai con- 
trol of a yard master, cannot be regarded as the head of a distinct 
branch or department of a railroad company's service. The words 
used .to designate the kind of control and superintendence necessary 
to constitute an agent the alter ego of the master are words implying 
a natùral and distinct subdivision of the service. He must super- 
intend or control a "branch" or a "department." To say that the 
foreman of a switching crew represents the switching branch or 
department of the company's service would lead to most absurd ré- 
sulta. The same might be said of every gang of men under charge 
of a boss, and doing a particular work, whereby we would at once 
get back tô the test of mère control, so distinctly repudiated in the 
Baugh Càae. H the seirvice or work in which the plaintiff was 
engaged was a separàte branch of the company's service, and to be 
separated fi*om tlie gênerai operating department, then the yard 
master represented the company as Hie superintendent of such 
branch qv department. The foreman of the crew to which plaintiff 
belonged was a subordinate under the control and direction of the 
yard master, and the latter under the orders and control of a still 
superior servant. This foreman was a mère coworker with plain- 
tiff. That he had control of plaintiff is immatériel. Under the 
Baugh Case he must be taken to hâve assumed the risks incident 
to the négligence of such foreman in immédiate control. The 
danger from "the négligence of one specially in charge of the par- 
ticular work was as obvious and as great as from that of those 
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wIlo are simply coworkers with him in it." He assumed and was 
pald for the risks incident to each. 

I conclude by again quoting from the opinion of Mr. Justice 
Brewer: 

"Each is equally with the other an ordinary risk of the employmeat If he 
Is paid for the one, he is paid for the other; if he assumes the one, he as- 
sumes the other." "Therefore, so far as the matter of themaster's exemption 
iTom llability dépends upon whether the négligence is one of the ordinary 
rislîs of the employment, and thus assumed by the employé, it includes ail 
coworkers to the same end, whether in control or not." 

The verdict must be set aside and a new trial awarded. 



BOAKD OF COM'RS OP KINGMAN COUNTY v. CORNBLL DNIVEESITY. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 234. 

1. Eailboad Companibs— Municipal Aid— Codntt Bonds— Validitt. 

À county, with général powers to lend its crédit in aid of railroads, is- 
sued bonds in exchange for the stock of a railway company on condition 
that the Company build a railway of standard gauge through the county, 
which condition was subsequently fulfiUed. In making this issue, ail 
formaUties required by law were complied with. Held, that the county 
could not set up the défense of ultra vires, in an action on the bonds, 
merely because the railway company was authorized to build oiûy a 
narrow-gauge railroad. 

2. Samk— Récitals- BoNA Fide Holdek. 

County bonds bore on their face récitais that they were issued to a 
certain railway corporation in payment of a subscription for stock, made 
by virtue of a certain act of the state législature, (cited by tltle and 
date,) and acts amendatory thereof ; "the provisions and requirements of 
said acts, and the conditions précèdent necessary to the subscription af ore- 
said, and the lawful issue of this bond, having been in ail respects fully 
and completely complied with and performed." Beld, that the défense of 
ultra vires was not available in an action on the bonds, as against a bona 
flde purchaser for value on the faith of the récitals, and without- notice 
that the corporation was authorized to construct only a narrow-gauge road, 
and that the bonds were issued on condition that the road should be, as 
it In fact was, of standard gauge. 
S. Same — Power op Counties under Kansas Statute. 

Act Kan. March 3, 1877, § 2, (1 Gen. St. Kan. 1889, pp. 456, 457.) em- 
powered counties to issue bonds to aid In the construction of narrow- 
gauge railways to the amount of $4,000 per mile, and to exchange them for 
second mortgage bonds of such railways. Section 3 provided that the act 
should not be construed to repeal or change any then existing law au- 
thorizing counties to issue bonds in aid of railroads. Prier to the passage 
of this act, coimties were empowered to issue bonds In aid of railways ir- 
respectlve of the gauge, but could not make such issue In exchange for 
second mortgage bonds. Held, that the act of 1877 did not take away the 
pre-existing power of counties to issue bonds in aid of raUways, 

In Error to the Circuit Ckxurt of the United States for the Dis- 
trict of Kansas. 

At Law. Action by Comell University against the board of com- 
missioners of the county of Kingman, Kan., to recover upon certain 
railroad aid bonds of said county. Judgment was given for plain- 
tifl. Défendants bring error. Affirmed. 
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. Statenaent by Thayer, D(istrtc:t Judge: 

Thls is a siilt on raliroad aid bondd, "which were issued on August 2, 1886, 
by Ktogman county, Kan,, tp tlie amount of .fl25,O0O. The bonds coutained 
thé frtlldwlng récitals: "Tlils bond Is redeemable and payable after ten years. 
at ttie option of the board of county commissloners of sald coiinty, after 
twelVe Bwmths' notice to the liolderihereof, and Is one of a séries of one liun- 
dred and; .tweïity.flTe bonds ôf llke ténor, date, and amount, numbered f rom 
1 to 125 Inclusive, issuetl to the Denver, Memphis and Atlantic Eanlway, a 
corporation ;ofthe state of Kabsas, in full payrnent of a subscrlptlon by tiie 
clerk of'sald Klngman county for and In behalf and In the name of sald 
county of Klnçman, for two hundred and flfty shares, of fiye hundred dol- 
lars each, of the capital stock of sald railway corporation; sald subscription 
to stock, and issue of bonds In 't>ayment ther<K)f, being made under and by 
vlrtue of authorlty conferred by a certain act( of the législature of the state 
oî Kansas, entitled 'An act to enable counties, townshlps, and eities to aid 
in the construction of rallroads, and repeal section eight of chapter thirty- 
nine of the Laws of 1874,' approved February 25, 1876, and by the acts of 
the state législature amendatory thereof and supplemental thereto, tlie pro- 
visions and requlrements of sald acts, and the conditions précèdent necessary 
to the subscription aforesald, and the lawfui issue of thls bond, having been 
in ail respects fully and completely complled wlth and performed." 

I^aws that were In force In the state of Kansas at the time the bonds in 
suit were Issued, and whieh are referred to In the bonds, erapowered any 
organl^ed county of the state of Kansas to subseribe to the capital stock of 
any raliroad çoinpany cpnstfuçtlng or proposhig to construct a raliroad 
through or trito the county, ahd to Issue bomds in paymeat for the stock so 
subscribed, provldod that two-iËfths of the résident taxpayers of the county 
flrst ftétltloned the board of Ooùhty commissloners to caU an élection to dé- 
termine îf aïd in such form should be extended, and provlded, fnrther, that 
at such élebtion two-thirds of the votes cast wère in favor of granting such 
aid. 

The Denver, Memphis & Atlantic Railway, in whose favor the bonds in 
suit we^e iâsUed flrst flled artl<;Ies of Incorporation under the gênerai Incor- 
poration Itiws of the stats of .Kansas relative to the formation of railway 
corporations on October 11, 1883. In the original articles of hicorporation 
the Company Was styled, "The Denver, Memphis & Atlantic Narrow-Gauge 
Railway"," and the articles stated that It was organlzed, "to construct and 
operate a narro'w-gange railway and telegraph Une between the cltles of 
Denver, Colorado, and Memphis, Tennessee." On November 12, 1884, the 
stockholdeW 6f sald Company, by a resolution duly adopted, clianged the 
name of thP Company to "The Denver, Memphis & Atlantic Ballway,". and a 
copy Of sueh résolution was flled wlth the secretary of state for the state 
of Kansas oii November 17, 1884. 

On March 11, 1885, the requislte number of taxpayers of Klngman county 
(to wit, two-flfths) petltioned ttie county commissloners to call an élection to 
vote upon a proposition that the oounty subscribe for 250 shares of tlhe cap- 
ital stock cf the Denver, Memphis & Atlantic Railway, and in payment there- 
for issue bonds Of the county to the amount of $125,000. The conditions cou- 
tained in the proposition were as follows: "That the aforesald Denver, 
Memphis & Atlantic Railway Company shall construct a good substantial 
railroad of standard gauge, with steel rails, and fuUy equlpped to handle 
ail business offerèd, and shall enter sald Kingman coimty near the southeast 
corner, and runnorthwesterly via the clty of Klngman through sald county, 
and leave It neari the northwest corner, wlth a freight and passenger dépôt 
and side tracks for the convènient handllng of freight, wltWn half a mile of 
the intersection of Maine and Sherman streets lu sald clty of Klngman, and 
at such othfâF points along thé Une of sald railway in sald county as will 
accommodate the shipplng interests adjacent and tributary thereto. The 
aforesald railway oompany shall commence work on thelr Une of railway 
wlthin nlne months, and shall havç it completed. and in opération by lease 
ov otherwlse, to fumish a competing Une to thé dty of Klngman, wlthin 
edghteèn months from the daté of this élection and through the county wlthin 
two years from sald date." 
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A.t an élection duly called and advertised and held on April 14, 1S85, 
the proposition aforesaid was accepted by the requislte majority ot two- 
tliirds of the votes cast, and thereafter the railrood was duly completed and 
put in opération in accordanoe with the terms of the proposition. The bonds 
were delivered to the rallway company some days subséquent to August 2, 
1886, and thereafter, for some three years, the county paid the Interest there- 
on as it accrued. 

At a meeting of the stockholders of thç aforesaid rallway company held on 
Jannary 20, 1886, amended articles of incorporation were adopted, which were 
on February 2, 1886, flled in the office of the secretary of state for the state 
of Kansas. Such amended articles appear to hâve been adopted to remove 
ail doubt of the company's right to construct a standard-guage road, instead 
of a narrOw-gauge road, as at first contemplated. In the amended articles of 
incorporation, the clause in the original articles relative to constructing a 
narrow-gauge road was omitted, and in lieu thereof It was stated that the 
road proposed to be built. and then belng built, was a standard-gauge rail- 
road. It was further recited in the articles that such change in the plan of 
construction bad been authorized by a resolution of the stockholders at a 
meeting held by Ihem on September 26, 1885, and that sinee the latter date 
the company had been engagea in building a standard-gauge railroad on the 
route as origrnaUy laid out. 

An act passed by the législature of the state of Kansas on February 3, 
1886, entitled "An act in relation to railway corporations, and auttiorizin;? 
and confirming change of gauge in certain cases, and municipal aid in such 
cases," (1 Grcn. St. Kan. 1889, p. 478,) contains the foUowing provision, 
among others: "Sec. 3. If before the passage of this act any such railway 
corporation by vote of Its stockholders shaU hâve changed the gauge of its 
track from nan'ow gauge to standard gauge, and shall within sixte days 
after the passage of this act, by its secretary and nnder its corporate seal, 
certify to the secretarj' of state the foira of such change and the date thereof, 
such change Is hereby ratified and ufflrmed, and shall hâve the same force 
and effect as if made after the passage of this act." 

PursTiant to the foregoing section of said act, the secretary of the Den- 
ver, Memphis & Atlantic BaUway on February 8, 1886, flled with the secre- 
tary of state a certificate showing that on September 26, 1885, the gauge of 
tha!t company's road had been changed from a narrow to a standard gauge 
by a vote of its stockholders. 

By an act passed by tihe législature of the state of Kansas on March 3, 
1877, (1 Gen. St. Kan. 1889, pp. 456, 457,) it was provided, in substance, in 
the first section, tliat any railroad dnly organized for the purpose of build- 
ing a narrow-gauge railroad might issue bonds to the amount of $10,000 per 
mile, $6,000 tliereof per mile to be first mortgage bonds, and the residue to be 
second mortgage bonds. By the second section, counties, citles, and towns 
in that state were authorized to issue bonds in aid of the construction of 
such narrow-gauge roads to the amount of $4,000 per mile, and to exciiange 
ihem for the second mortgage bonds of the railway company. By the thlrd 
section of the act it was dodared that the act should not be construed as 
repealing or changing any then existing law of the state of Kansas author- 
ivsing counties to issue bonds in aid of building railroads. 

As a défense to the présent suit the county pleaded, in substance, that the 
bonds sued upon were issued without authorlty of law, and were therefore 
void, even in the hands of an Innocent purchaser for value; and it relied 
upon the varions laws of the state, and the proceedings heretofore recited. 
to substantîate such défense. The circuit court overruled the défense, and 
entered judgment against the coimty, whereupon It sued out a writ of error. 

S. S. Aslibaugh, and Samuel E. Peters, (J. W. Ady and J. 0. Mch- 
olson, on the brief ,) for plaintifl in errer. 

W. H. Eossington, Charles Blood Smith, E. J. Dallas, and K. T. 
Herrick, for défendant in error. 

Before SAJSTBORN, Circuit Judge, and SHIEAS and THAYER, 
District Judges. 



152 FEDEEAL BEPOETER, VOL 57. 

THAYEE, District Judge, after stating th.e case as above, de- 
livered th.e opinion of the court. 

To make good the défense tliat tliese bonds are void even in the 
hands of an innocent purchaser for value, the county endeavors to 
estattlish, aJûd'must establish; the following propositions: 

First. That ihe Denver, Memphis, & Atlantic Eaiiway only had 
authority to construct and operate a narrow-gauge railroad, when 
the proposition to take stock in that company, and to issue bonds 
therefor, was proposed to, and was accepted by, Kingman county. 

Second. That lafter the passage of the act of March 3, 1877, rel- 
ative to granting aid to narrow-gauge railroads, such roads could 
only be aided by counties and municipalities of the state of Kansas, 
in the mode prescribed by that act, — that is to say, by exehanging 
county bonds for second mortgage bonds of the railroad at the rate 
of $4,000 per mUe. 

Third. That the so-called curative act of February 3, 1886, au- 
thorizing and conflrming a change of gauge in certain cases, contra- 
venes the constitution Of thç state of Kansas, and is therefore void 
and of no eflfect. 

And flnally the county must maintain that, in view of the fore- 
going propositions, there was such an utter want of power to issue 
the bonds in controversy thàit the county is not estopped from de- 
nying their validity in a suit by an innocent purchaser for value. 

As the last of thèse propositions is, in our judgment, the most 
important, we shaU first consider it. It will be observed that from 
the standpoint occupied by the county — that is to say, admitting 
ail of its premises — the sole defect in the bonds is the supposed 
want of power in the Denver, Memphis & Atlantic Eaiiway to con- 
struct and operate a standard-gauge railroad at the ttme it under- 
took such construction, and at the time the bonds were voted by 
the inhabitants of the county. In no other respect does it appear 
that there was any such want of power attending the issuance of 
the bonds as will serve to render them void. It i» not questioned 
that the county had ample authority, under the laws of the state, 
to aid in the construction of standard-gauge roads bytaliing stock in 
railroad companies which proposed to construct such roads through 
or into the county, and to issue its bonds in payment for such stock 
subscripticn ; and it is not dehied that the road proposed to be 
built by the railway company, when the bonds in suit were voted, 
was a standard-gauge road, and that such a road was aetually built, 
and has been in opération through the county for the past seven 
years. Fairly stated, therefore, the défense interposed by the coun- 
ty is Simply this: that it entered into a contract with the railway 
company to build a particular kind of road, which the company did 
not at the time hâve the charter authority to construct, and that 
the bonds which it issued and delivered are utterly void, notwith- 
standing the fact that the road has been built in exact compliance 
with the terms of the contract, and notwithstanding the fact that 
the county had a gênerai power to issue bonds in aid of the con- 
struction of such a road as it bargained for, and has in fact re- 
ceived. 
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In yiew of the authorities, we feel justified in holding that, with- 
out référence to the récitals, the county is not at liberty at tiiis tùne 
to plead as a défense to the bonds that the railway company ex- 
ceeded its powers in constructing a standard-gauge road. ïhe po- 
sition occupied by the county is very différent from what it would 
be, if it had agreed to issue the bonds in payment for stock, on con- 
ditiom that the railway company would build a narrow-gauge road, 
and if such a road had in fact been buUt In that event it might 
be plausibly argued that the bonds were utterly void because the 
county had undertaken to aid in building a narrow-gauge road in 
a manner not authorized by law; but that argument is not tenable, 
on the facts disclosed by the présent record, for the reason that the 
road constructed was of standard gauge, and aid was extended to 
the enterprise in the very manner contemplated by the statute. 
The want of power alleged is not a want of power in the county to 
aid in the work that was actually undertaken, or in the mode 
. of granting such aid, but is merely a want of power in the railway 
company to construct a standard-gauge road. OFurthermore, the 
act of the railway company in undertaking to build a standard- 
gauge road, was simply in exeess of its charter powers, and was not 
otherwîse contrary to law or illégal, and the contract between 
the county and the railway company is now fully executed. On 
the one hand, the road has been built, and the stock has been deliv- 
ered, and, on the other, the bonds of the county hâve been issued, 
and hâve passed into the hands of innocent third parties. We re- 
peat, then, that, in view of ail the circumstances, we feel justified in 
holding that the county is not at liberty at this trme to interpose 
the plea of ultra vires as a défense to the bonds. The gênerai doc- 
trine is that where a contract or undertaking which has been en- 
tered into by a corporation is simply in exeess of its charter pow- 
ers, and the same has been fully executed, the défense of ultra 
vires cannot be successfully pleaded in a suit to enforce negotiable 
securities or other obligations which hâve issued ont of the original 
transaction. In such cases the state is entitled to restrain the 
offending corporation from exercising powers that do not belong to 
it, or to oust it of its franchises, in a proper proceeding brought 
for that purpose, but it is ordinarily held that in collatéral 
suits between private litigants the plea of ultra vires is not avail- 
able as a défense. Bank v. North, 4 Johns. Ch. 370; Bank v. Mat- 
thews, 98 U. S. 621; Gold Min. Co. v. National Bank, 96 U. S. 640; 
Whitney Arms Co. v. Barlow, 63 N. Y. 62; Eradley v. Ballard, 55 
m. 417; Ditch Co. v. Zellerbach, 37 Cal. 543; Argenti v. City of 
San Francisco, 16 Cal. 255; AUegheny City v. McClurkan, 14 Pa. St. 
81; Wood's Field, Corp. §§ 230-235. 

But we do not find it necessary, in this case, to rest our décision 
solely on the ground last indicated. The bonds in controversy are 
now held by a corporation which purchased them for value on the 
faith of their récitals, and without any actual notice of the matter 
relied upon as a défense, i. e. that the original articles of associa- 
tion of the Denver, Memphis & Atlantic Railway declared that the 
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Company iicténâed to construit aud operate a narrow-gauge rail- 
roadi The Ijonds do not show on tkeii; face that tlie raÛway Com- 
pany is a narrow-gauge road, or that it was organized to build a 
road 6t that character. Under the laws of Kansas, ail railroad cor- 
porations are oi^anized under and pursuant to the same law rela- 
tive to corporate organization, and the statute in question does not, 
in temiBj Tequire a railroad corporation to state in its articles of 
association whether its track is to be of a standard or of a nar- 
row gaugei ; 'Furthermore, the bonds contain récitals showing that 
they'were issued under laws exlsting in tihe state of Kansas, 
which conferred upon the county ample power to issue bonds for • 
the purpose for which they purport to hâve been iesued. In the 
case of Cîounty of Maçon v. Shores, 97 U. S. 272, it appeared that 
county aid had been granted to a, railroad company in the form of 
a stock subscription and by an issuance of bonds, aïthough the com- 
pany had not accepted its charter and become organized as a cor- 
poration within the time limited by lav for such aoceptance of the 
charter, and for organization thereunder. In a suit against the' 
county upon the bonds, it was held that a plea that the company 
had not become organized within the time limited by law congti- 
tuted no défense, as against an Innocent purchaser of the securi- 
ties. The same ruling was repeated in the case of County of 
Rails V. Douglass, 105 U. S. 728, and in the latter case it was also 
held, that it was not compétent for the county to show by way of 
défense, as against an innocent purchaser of its bonds, that when 
they were executed a person was acting as presiding judge of its 
county court who was not de jure a member of the court. It seems 
to be settled by thèse décisions that a purchaser for value of rail- 
road aid bonds is not required to ascertain and to détermine, at 
his péril, whether the railway corporation to whom they were voted 
and issued was at the time duly and regularly constituted; and, 
within this rôle, we think that it may be safely afflrmed that a pur- 
chaser of the bonds in suit wais under no obligation to ascertain if 
the railway corporation to whom they were voted had the requisite 
charter authority to construct a standard-gauge road. That was a 
matter which did not so afifect the power of the county to issue the 
bonds, as to make it the duty of the bondholder to institute in- 
quiries. We hold, therefore, that, as there was nothing on the 
face of thé bonds to indicate that the Denver, Memphis & Atlantic 
Bailway was only authorized to construct a narrow-gauge railroad, 
a purchaser of the bonds was not affected with notice of that fact, 
and, furthermore, that the county is estopped from pleading such 
fact as a défense, in view of the récital, tluit everything had been 
"complied with and performed," which was "necessary * * • 
to the lawful issue of the bonds." 

And, ûnally, we are not able to assent to the second proposition 
of cooinsel, which is stated at the beginning of this opinion, that 
the act of March 3, 1877, deprived counties of the state of Kansas 
of the power to aid in the construction of narrow-gauge roads oth- 
erwise' than by exchanging municipal bondsi for second mortgage 
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lailroad bonds at the rate of $4,000 pep mile. It admits of no 
doubt, w(e think, that prior to the passage of that act no distinction 
was made in tkat state . between railroads of a standard and nar- 
row gauge. They were organized then, as now, under the same 
law, and prior to March 3, 1877, undoubtedly iwssessed the same 
powers, franchises, and privilèges, including the right to receive 
county aid in the form of a stock subscription or a loan of crédit. 
But prior to March 3, 1877, counties in that state cooild not exchaage 
their own bonds for second mortgage railroad bonds. That was a 
new feature added to the railway législation of that state, and it 
was only made applicable to companies proposing to build narrow- 
gauge roads, and was most likely added with a view of holding ont 
spécial inducementa for their construction. We hâve not been able 
to dîscover anything in the provisions of the act in question which 
évidences an intention on the part of the l^slature to withdraw 
from counties or other municipalities the power which they pre- 
viously possessed to extend aid to narrow-gauge roads, but, on the 
contrary, the concluding section of the act of March 3, 1877, ex- 
pressly déclares that it shall not be construed "as repealing or 
changing any provision of any law of the state • • • authoriz- 
ing counties * * * to issue bonds to aid in building railroads." 
Our conclusion is, therefore, that the act of March 3, 1877, is cumu- 
lative in its character, and that it enlarges the préviens iwwer of 
counties in the state of Kansas to aid in the construction of narrow- 
gauge roads. 

The view which we hâve thns taken of the several questions al- 
ready considered is décisive of the case, and renders it unnecessary 
to consider the other propositions, heretofore cited, which bave been 
discussed by counsel. The judgment of the circuit court Is ma.ni- 
festly for the right party, and it is hereby affirmed- 



lu re ROZELLE. 
(Circuit Court, E. D. Arkansas, W.D. January 30, 1893.) 

COIÎSTITUTIONAT, LAW — InTEHSTATE COMMERCE — MUNICIPAL LiCENSB. 

A municipal ordlnance whlch Imposes a Ucense tax on every merchandlae 
broker who malntalns a warehouse or office wlthln tlie city Umlts Is vold 
as to a broker whose sole business Is making contracts by sample for the 
sale and delivery to citlzens of the state of merchandise which, at the 
time of making the contract, is the property of citlzens of other States, 
and is sltuated therein; for as to him it Is a régulation of Interstate com- 
merce, and contravenes the provision of the fédéral constitution vesting 
powef to regulate such commerce exclusively In congress. FIcklen v. 
Taxing Dlst., 12 Sup. Ct. Rep. 810, 145 U. S. 1, distingulshed. 

At Law. Pétition for a writ of habeas corpus. Prisoner dis- 
charged. 

Colèman & Coleman, for petitioner. 
Morris M. Cohn, for respondent. 

WILLIAJMS, District Judge. This is an application by pétition 
of J. S. Kozelle to be discharged by this court upon a writ of 



156 FEDERAL KEPOBTEE, VOl. 57. 

habeas cèfl^iis heretofore isSuêd, stàting that he is held in custody 
by one Sam Speight, a policeman of the city of Little Rock, and 
illegally réstrained of Ms liberty. The response to the writ of 
habeas corjrasby the said Speight states that he holds the peti- 
tioner by virtue of a warrant 6î arrest issued to him by the police 
court of the city Of Little Bock, à municipal corporation of the 
State of Arkansas, because of the breach of an ordinance of said 
city by said petitioner, which ordinance ordains, among other 
things, as follows: 

"Be It oïjialnecl by the city council of tHe city of Little Rock: 
"Section i. That It shall be unlawful for any person to engage In, exercise, 
or pursue any of the foUowîng vocâ.tlc«is or business without harlng first ob- 
tained a license Iherefor from the proper city authoritles, the amount of 
which licence la hereby flxed as follows, to wlt: (1) Every merchandise broker 
who malntains a storeroom or wareroom or office within th© dty limits, 
$50 per annum." ' 

"Sec. 4. That whoever shall engage in any bndness for which a license is re- 
qulred in this ordinance without flrst obtainlng and paylng for the same as 
above requlred, and where not spedflcally amended herein, as required by 
the terms of Ordinance No. 391, passed December 29, 1891, shall be deemed 
gullty of a misdemeanor, and upOn conviction theredf shall be flned In any 
sum not exceedlng $25." 

It îs conceded that the petitioner is a merchandise broker, who 
makes contracts in this state by sample for the sale and delivery 
to «itizens of this state of goods, wares, and merchandise which, 
at the time of entering into said contract, are the property of citi- 
zens of other states, and situated in such other states; and that 
it is no part of hîs business to make sales of such goods, wares, and 
merchandise situated in this statp at the time of maklng any such 
contracts. And it is contended by said petitioner that he is not 
amenàble to the provisions ofBa,id ordinance, and that the same is> 
as to him and his vocation, vbid, because it is in conflict with the 
provisions of the constitution of the United States regulating com- 
merce between the states, and that for that reason this court has 
jurisdiction to inqulre into hiS case, and aflPord him relief if he is 
entitled to thé same; and the respondent admits the jurisdiction 
of this court to hear and détermine this case. 

Thé case of Robbins v. Taxing Dist, 120 U. S. 489, 7 Sup. Ct. Eep. 
592, is a case very similar to the one under considération. The 
learned justice, in delivering his opinion ta this case, uses the 
folio wing language: 

"In a Word, it may be said that In the matter of Interstate commerce the 
United States are but one country, and are and must be subject to one Sys- 
tem of régulations, and not to a multitude of Systems. The doctrine of free- 
dom of that commerce, except as regulated by congress, Is so firmly es- 
tabllshed that it Is unnecessary to enlarge further upon the subject. In vlew 
of thèse fundamental princlples, which are to govern our décision, we may ap- 
proach the question submitted to us In the présent case, and inqulre whether 
it is compétent for a state to levy a tax or impose any other restriction 
upon the citizens or inhabitants of other states for selllng or seeking to seU 
their goods in such state before they are Introduced thereln. Do not such 
restrictions afCect the very foundation of Interstate trade? How is a man- 
ufacturer or a merchant of one state to sell his goods In another state 
without in some way obtainlng orders thereforî Must he be compelled to 
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dencl them at a Tenture, wlthont knowlng whether there ta any demand for 
them? This may, undoubtedly, be safely done wlth regard to some producta 
for whlch there is always a market and a demand, or where the course of 
trade bas establlshed a gênerai and unlimited demand. A raiser of farm prod- 
uce in New Jersey or Connecticut, or a manufacturer of leather or wooden 
■ware, may, perbaps, saf ely take bis goods to tbe city of New ïork, and be 
sure of findbig a stable and rellable market for them. But tbere are hun- 
dreds, perbaps ibousands, of articles whlcb no person would thlnk of ex- 
portlng to another state wltbout first procuring an order for them. It Is true, 
a merchant or manufacturer in one state may erect or blre a wàrehouse 
or store in another state, in which to place bis goods, and await tbe chances 
of being able to sell them; but this would requlre a wàrehouse or a store 
in every state wltb whlcb be mlght désire to trade. Surely he eannot be 
compeUed to take this inconvénient and expensive course. In certain 
branches of business it may be adopted wlth advantage. Many manufac- 
turers do open bouses or places of business in other states than tbose In Whlch 
tbey réside, and send tbelr goods there to be kept on sale; but this is a 
matter of convenience, and not of compulslon, and would neither suit tbe con- 
venlence nor be withln the ability of many otbers engagea in the same kind 
of business, and would be entlrely imsuited to many branches of business. 
In thèse cases, then, wbat shall the merchant or manufacturer do, who 
wlshes to sell bis goods in otber states? Must be sit still in bis factory or 
warebouse and walt for the people of tbose states to corne to bim? This 
would be a senseless and ruinous proceeding. The only other way, and the 
one, perbaps, which most extensively prevails, is to obtaln orders from persons 
reSding or doing business in tbose otber states. But how is the merchant 
or manufacturer to secure such orders? If he may be taxed by such states 
for doing so, who shall limtt the tax? It may amount to prohibition. To say 
tbat such a tax is not a burden upon Interstate commerce is to speak at least 
unadvlsedly, and without due attention to the truth of things. It may be 
suggested tbat the merchant or manufacturer bas the post ofllce at bis com- 
mand, and may soUcit orders through tbe mails. We do not suppose, how- 
ever, tbat any one would serlously contend tbat this is the only way in whlcb 
bis business can be transacted without being amenable to exactions on the 
part of tbe state. Besldes, why could not the state to whicb bis letters mlght 
be sent tax hlm for sollciting orders in this way as well as in any other way? 
The truth is tbat, in numberless Instances, the most feasible, if not the only 
practicable, way for tbe merchant or manufacturer to obtaln orders in otber 
states is to obtaln them by Personal application, eitber by bimself or by 
some one employed by hlm for tbat purpose; and in many branches of busi- 
ness he must necessarlly exblblt samples for the purpose of determlning the 
klnd and quallty of tbe goods be proposes to sell, or whlcb the other party de- 
sires to purchase. But the right of taxation, if it exista at ail, Is not con- 
flned to selling by sample. It embraces every act of sale, whether by word 
of mouth only or by the exhibition of samples. If the right exlsts, any New 
York or Chicago merchant vlsltlng New Orléans or Jacksonville for pleasure 
or for bis health, and casually taking an order for goods to be sent from hls 
wàrehouse, could be made llable to pay a tax for so doing, or be convicted 
of a mlsdemeanor for not havlng taken out a Ucense. Tbe right to tax would 
apply equally as well to tbe principal as to hls agent, and to a single act of 
sale as to a hundred acts. But it will be said tbat a déniai of tbls power of 
taxation will interfère wlth the right of the state to tax business pursuits 
and callings carried on withln Its Umits, and its right to requlre llcenses for 
carrying on tbose which are declared to be privilèges. This may be true 
to a certain extent, but only in those cases In whlch the states tbemselves, 
as well as Indlvidual citizens, are subject to the restraints of the hlgber law 
of tbe constitution; and tbls interférence will be very limlted In its opération. 
It will only prevent the levy of a tax, or the requlrement of a Ucense, for 
maklng negotlations in tbe conduct of Interstate commerce; and it may well 
be asked where the state gets autborlty for Imposlng burdens on tbat branch 
of business any more than for imposlng a tax on the business of Importlng 
from lorelgn countries, or even on tbat of postmaster or United States mar- 
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Ih'kl! TW-méré ealHng ïhe business of a dnimmer a prlvHfegè cannot make 
Héb: C^fl the state legislàttire makeït a Tennessee privilège to carry on tho 
flù^ess ttf impôttlng ^oods froin «orelgn countrles? H not, haa it any better 
right to niake !t a state privilège to «iàrry on Interstate commerce? It seems 
tô bfe for^ttën in argument that thë pèople ol tWs coUntry are cltàzens of 
tbe United States as well as of thte indîvldual states, anfl that they have some 
righte ùfldeiPthe constitution and la'ws of tbe former indèpëndent of the 
latter, aild frée from any Interférence or restralnt f rom theni." 

Analogous to this «ase ia the case of Leloup v. Port of Mobile, 
127 U. S; 640, 8 Sup. Ot. Eep. 1880, in which the court uses the 
following language: 

"Tlie question' Is. squarely presehted to us, therefore, wlietlier a state, as a 
condition of «iolng business within its jurisdlctlon, may exact a license tax 
f rom à iiel^igi^pli cpmpahy, a large part of whose buàness is tbe transmis- 
sion of mes^ges from one state to another and between the United States 
and forelgn..,coiintries, and whlch is invested with the powers and prlrlleges 
conferred -by the act of oongress passed July 24, 1866, and such other acts 
Incoi-pôrated Jn tltle 65 of the Revls^fi Statutes. Can a state prohibit such a 
Company from doing such a business within Its jurisdlctlon, unless It will 
pay a , taa^ aad procure a license for the privilège? If It can, It can exdude 
such companies, and prohibit the transaction of such business altogether. 
We are not prepared to say that thls can be done. ♦ * • In our opinion, 
such a constniction of the constitution leads to the conclusion that no state 
has thé rigbt to lay a tax on Interstate commerce In any form whatever 
by way of dutles làld on the transportatlon of the subject of that commerce, 
or on the, recelpts derived from that fransportatlon, or on the occupation or 
business pf carrytng It on; and the reason Is that such taxation Is a burden 
on that opmmerce, and amounts to a régulation of It, whlch belongs solely 
to congress." 

It wouia seem unnecessary to quote further décisions or author- 
ities npon this question. The only case that wonld seem to be 
at aïl in conflict with thèse décisions is the case of Ficklen v. Tax- 
ing Dist, 145 U. S. 1, 12 Sup; Ot. Kep. 810, but this was a case 
where the petitioners or complainants had taken out license under 
the statié law to do a gênerai commission business, and had given 
bond to report their commissions during the year, and to pay a 
required percentage thereon, and applied to the municipal author- 
ities to issue such license again without the payment of the stipu- 
lated tax; so that case is so dissimilar from the one under consid- 
ération that it is not authoritative upon the point in issue, for Chief 
Justice FuUer, in the opinion in that case, uses the foUowing lan- 
guage; 

"What poritlon the petitioners would have oceupled if they had not under- 
taken to do a gênerai commission business, and had taken out no license 
therefor, but had simply transacted business for nonresldent princlpals, is 
an entlrely différent question, whlch does not arise upon this record." 

From ail the authorities on this question I am clearly of the opin- 
ion that the ordinance in question, so far as the same refers to 
the petitioner or his occupation, is unconstitutional, and is in con- 
flict with the provisions of the constitution regulating Interstate 
commerce, and that, therefore, the petitioner should be discharged. 
It is àccordingly so ordered. 
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LOKBB T. ABNBB et al 

(Circtdt Court of Appeals, Sdxth Circuit Jnne 8, 1893.) 

No. 62. 

L EytDBiroB — Jtidicial Notice— Statutes OB' States. 

ïhe fédéral courts may properly take Judlclal notice of the statutes of 
the varions states whichi were in force prier to tlie adoption ot the con- 
statation of the United States. 

8, Dbbdb — ACKK0W1.EDGMENT— Virginia Statute. 

Act Va. Oot 1785, (12 Hen. St 154,) reqndred conveyances of lands 
made by persons not rerident in Virginia to be acknowledged "before 
any court of law," and "certlfled by such court • • * in the manner 
Buch acts are usually anthenticated by them." Eelà, that tlils aclmowl- 
, edgment before the "court" was a ministerial, rather than a judicial, 
act, and was not a matter to be entered of record, or eren to be doue 
by the court as such. It was sufflclent if done before the persons consti- 
tùtdng the court; but, where the court was composed of several mem- 
ber«, the acknowledgment was invalid unless takeu before a sufflclent 
number to constitute the court 

8. Bamb— Ceetificate oi' Phothonotart— Presumptions. 

Where a Virginia deed bore a certiflcate of acknowledgment signed 
by two Justices of a Peunsylvania court, accompanled by the certlficate 
of a prothonotary that the slgners of the first certifleate were In fact 
such justices, and entltled to fuU crédit as such, the fact tliat the pro- 
thonotary's certifleate was imder his seal as such was sufflclent to raise 
a presumption that the certification was "in tlie manner such acts are 
usually authenticated by them," as requlred by the Virginia statute. 

4. SaMB— SUFMCIENCT OF ACKNOWLEDGMENT. 

By the laws of Pennsylvania In' force in May, 1788, (1 Laws 1810, p. 
142,) three justices were necessary to constitute the court of common 
pleas for the county of PhUadelphla, and an acknowledgment of a Vir- 
ginia deed under the said act of 1785, before two of them only, was In- 
valid. 

In Error to the Circuit Cîourt of the United States for the District 
of Kentucky. 

At Law. Action of ejectment by John Loree against William 
Abner and others. Judgment was given for défendants. Plaintiff 
brings error. Eeversed. 

Statement by BAKR, District Judge: 

Tlils Is an action of ejectment, in whlch plaintiff, Loree, sued for the re- 
oovery of a tract of land patented to Samuel Young by the commonwealth 
of Virginia on the 4th day of January, 1786, contalnlng over 30,000 acres, 
lylng In what are now the coimties of Lee, WoKe, and Powell, In the state 
of Kentucky. 

The défendants answered, and put In issue plalntlff's title, and claim ad- 
verse possession, and pleaded the statute of Uioltatlon. Some of them deny 
tliat the deed frcim ïoung to Gitt thromgh whom plaintiff clalms tltle, Is 
valid, and allège that It was never executed by the patentée, Young, and 
the alleged deed to Gitt Is fraudulent and vold. On the trial, plaintiff read 
a copy of the patent to Samuel Yoimg from the commonwealth of Virginia, 
dated January 4, 1786, and a copy of a deed from. Samwel Yoimg to W. W. 
Gitt, dated May 23, 1845, and then a deed from Gitt to plaintiff. This was 
plalntlff's chaln of tltle, and, after he introduced testlmony tending to prove 
that the défendants were in the possession of portions of the land sued for, 
he rested his case. 

The défendants then read, wlth the permission of the court and over the 
objections of the plaintifC, a certlûed copy ot a deed from Samuel Young 
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to Charles Vancouver, dated March 9, 1786, -whlch conveyed the same land 
patented to Young by the cornifaohwealth of Virginia, January 4, 1786. This 
certifled copy Is ta words as follows, vlz.: 

"This indentioré, made tlie nlnth day of March, in the year of our Lord 
one thousand seven hundred and elghty-sts, between Samuel Toung, of the 
City of PhUadelphla, a merchant, of the one part, and Charles Vancouver, 
of the same oity, gentleman, of the other part "Whereas, Patrick Henry, 
Ksquire, by patent^ under his hand and the lesser seal of the eommonwealth 
of Virginia, bearihg date the éth day of January last past, did grant unto 
the said Samuel Young, his beirs and assigne, forever, a certain tract or 
parcel of land, contalnlng thlrty thousand nine hundred and seventy-three 
and one-third acres by swrvey, bearhig date the 7th day of May, 1784, lyiag 
and being In the county of Fayette, In Kentucky; beginnlng at the letter 
'A' in the plat, a black oak, standing at the end of four hundred and forty 
pôles north, nine degrees west, Une drawn from the mouth of the north fork 
of ' tho three f orks of the Kentucky river, and running thence north, «une 
degrees west, thirty-eight hundred and flfty pôles, to letter 'B,* a hlckory; 
thence north, elghty-one degrees east, thirteen hundred and sevcnty-five 
pôles, to letter 'G,' a black oak; thence south, nine degrees east, three thou- 
sand pôles, to letter 'D,' on Kentucky river, at a sugar tree, near the mouth 
of a large branch; thence running down, and bindlng with the meanders 
of the river, to letter '10,' a buckeye, at the end of six hundred and forty 
pôles when reduced to a stralght Une, where it intersects with an entry made 
by Adams and Crow; thence bounding by sald entry, north, elghty-seven 
degrees west, two hundred and forty pôles; thence south, four degrees east, 
seventy pôles; thence south, elghty-sts degrees west, one hundred and eighty 
pôles; thence south, seventy-seven degrees west, four hundred pôles; thence 
south, forty degrees west, one hundred and eighty pôles, to the beginning, as 
by the said patent and recorded at Rlchmond fully appears: Now this ta- 
denture witnesseth that said Samuel Young, for and in considération of the 
sum of one thousand three hundred and fifty poumds laiwful money of Penn- 
sylvania, to him in hand paid at the time of the exécution thereof, thô 
receipt whereof Is hereby duly acknowledged, hath, and by thèse présents 
doth, grant, bargain, sell, alien, enfeoff, release, and confirm imto the said 
Charles Vancouver, his hedrs and assigns, ail that the above^escrlbed tract 
of land, together with ail and singiilar the rights, privilèges, immunities, 
heredltaments, and appurtenances wliatsoever to the same belonging, and 
the reversions, remainders, rents, issues, and profits thereof, and ail the 
estate, right, title, and interest whatsoever of the said Sa.muel Yoting of, 
nntci, and out of the same. To hâve and to hold ail and singular the hereby- 
granted- premlses, with the appurtenances, unto the said Charles Vancouver, 
his heirs and assigns, to his and thelr own proper use and beneflt, for- 
ever, and the said Samuel Young, and his heirs, ail and Mngular, the hereby- 
granted premlses, with ail the appurtenances, unto the sald Charles Van- 
couver, his hélra and assigns, agalnst himself and his heirs, and against ail 
persons whatsoever lawfully claimlng or to claim by, through, from, or under 
hlm or them, shall nnd will warrant and forever défend by thèse présents. 
In wîtness whereof, the sald parties hâve hereunto set thelr hands and 
seals, Interchangeably, the day and year flrst above vrritten. 

"Samuel Young. [L. S.] 
"Sealed and deUvered In présence of us: 

"Mlers Pisher. 

"John HaUowell." 
"I do hereby acknowledge to hâve recelved the full considération money 
above mentloned. Samuel Young. 

"Wltnesses: 

"Miera Flsher. 

"John HaUowell." 

"PhUadelphla county— ss.: Before us, the subscribers, two of the Justices 
of the court of common pleas for" the coiunty of PhUadelphla, personaUy 
came Samuel Young, in the above Indenture named, and in due form of 
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law actuowledged the sanie as his act and deed. lo witness whereof wa 
hâve horeto set our hands and seals, ihe nlnth day of March, in the year of 
oiir Lord one thousand seven hundred and eightv-six. 

"Plunket Fleeson. [L. S.] 
"Edward Shippen. [L. S.]" 

"(II. C. S.) Philadelphia county— ss.: I, Jonathan Bayard Smith, Bsqulre, 
prothonotary of the court of common pleas of Philaddphia, do hereby 
eertify that Phmket Fleeson and Edward Shippen, Esqnires, the persons 
taliing the foregoing acknowledgment, are, and at the time of taliing and 
sul>scriMng sanie were, justices of the court of common pleas for the said 
county, as by their commissions remalning of record in my office fully ap- 
pear, and that, to ail acts and deeds by them snbscribed, full crédit ie and 
ought to be givon. In witness whereof, I hâve hereunto affixed the common 
seal of the said court, and set my hand, the tenth day of March, in the year 
of our Lord one thousand seven hundred and eighty-six. 

"J. B. Smith." 

"Philadelphia, in Pennsylvanla— s&: Before us, the subscribers, two of tfac 
Justices of the court of common pleas for the connty of Philadelphia, person- 
ally appeared Samuel Yoimg, in the within written tndenture named, and 
aefcnowlodged tliat on the third day of May, in this présent year, he had 
again sealed and delivered the within Indenture as his act and deed, and 
now desires that the same may be recorded as such. Witness our hands aud 
seals, the thlrd day of May, one thousand seven hundred and eighty-eight 

"John Qill. 

"William PoUard." 

"I, Jonathan Bayard Smith, Bsquire, prothonotary of the court of common 
pleas for the county of Philadelphia, do hereby certlfy that John Gill and 
William Pollard, Esquires, tlie persons taking the foregoing acljiiowledgment, 
are, and at the time of taking the same were, justices of the court of com- 
mon pleas and of the peace for the same county, and that, to ail aots by 
them done as such, full crédit is and ought to be given. Witness my hand 
and seal, the sixth day of May, In the year of our Lord one thousand seven 
hundred and eighty-eight. J. B. Smith, Prot'y. [L. C. S.]" 

"Recorded in the office for recordlng deeds, etc., for the city and oounty 
of Philadelphia, in Deed Book No. 16, pages 175, eta Witness hand and seal 
of offlce, the 30th of March, A. D. 1786. . 

"Mathw. Irwin, Rec'r. [L. C. S.]" 

"The time for recording the within written Indenture, according to the 
laws of Virginia, being explred, the s-ame was agaln sealed and delivefed by 
the said Samuel Yonng as and for his act and deed, this présent third day 
of May, in the year of our Lord one thousand seven himdred and eighty- 
eight, in the présence of us, to the end that the same may be yet recorded 
there. Miers Btsher. 

"John Hallowell." 

"At a court held for Bourbon county, at the courthouse, on Tuesday, the 
ISth day of November, one thousand seven hundred and eighty-eight, the 
above indenture of bargain and sale, from Samuel Yonng to Charles Van- 
couver, acknowledged before Plunk. Fleeson and Edward Shippen, Esquires, 
justices of the peace for Philadelphia oounty. In the state of Pennsylvania, 
aind cer«fled by Jonathan Bayard Smith, prothonotary of the said county, 
with tbe said county seal affixed thereto, was admltted and ordered to be 
recorded. 

"Test: John Edwards, O. O. B. 0." 

"State of Kentucky, Bourbon county— Set.: J, Wm. Myall, clerk of the 
Bourbon county court, Kentucky, eertify that the foregoing is a true and 
complète copy of a deed from Samuel Young to Oharles Vancouver, together 
with the certificates to same, as same appears of record in my offlce. Given 
under my hand, November 24th, 1891. Wm. MyaU, C. B. 0. C." 

v.57F.no.l — 11 
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Thls deedL beiug read* the çpurt inslracted the jury tbey must flnd for dé- 
fendants. TJiIs isyas done, and Judgtnéht entered thereon, and the plalntlff 
has sued bût à wrlt of error. 

C. B. Simrail, O'Hara & Bryan, and T. M. Hinlke, for plaintifE in 
error. 

TràBue & Trabue and gt. Jolm Boyle, (S. F. J. Trabne, E. F. 
Trabue, and Strother & Gordon, on the brief,) for défendants 'in 
error. 

Before JACKSON, CSrcuit Judge, and SEVERENS and BAUR, 
Distfict Judges. 

BAER, District Judge, (after stating the facts.) The errors as- 
signed are tbat the court should not hâve allowed the certified copy 
of the deed from Samuel Yousg to Charles Vancouver to be read 
to the jury,! ând that it erred in instructing the jury to flnd for the 
defendantis. If the certifled éppy of the deed from Young to Van- 
couver 'liVas compétent évidence, the instruction of thè court to flnd 
for the amendants was correct, as that conveyance proved the title 
was not in Samuel Young at the date «f the deed to W. Gitt, through 
whom plàintifl claimed. Whether this certified copy was compé- 
tent evideûcê dépends upon the question of whether the original 
deed had beèh legally exêcuted and acknowledged, so as to au- 
thorize its i*ecord in the Bourbon county court under the laws of 
Virginia. This land lay in Bourbon county, and the county court 
of that county had auûiority to order it to record if it had been 
exeCuted aûd acknowledged according to the statutes of Virginia. 
The Virginia statute of October; 1748, prescribed the mode of con- 
veying land where tiie interest was a life estate or more than a life 
interest. The statute was gimilar to the one enacted October, 
1710. See 3 Hen. St. p. 517. 

By thèse statutes, nonresidents of the colony of Virginia were 
required to hâve their deeds recorded in the records of the gênerai 
court, or the county court of the county where the land, or part of it, 
lay, within two years after the sealing and delivery thereof ; and it 
was provided, as to thèse deeds, they should not — 

"Be admitted to record In the gênerai court, or In any county court, nnless 
the same be, acknowledged In euch court by the grantor or grantors thereof 
In person, or by some or one of them, to 'be bis, her, or thelr proper act and 
deed, or elsé that proof thereof be mà.âe' ta open court, by the oath of three 
witnesses at the least" 5 Hen. St p. 409. 

Thèse statutes which required nonresidents of the colony to 
acknowledge their deeds in perfeon before the gênerai court or the 
county court of the county where the land lay, or else prove their 
exécution in one of said courts by three witnesses, were found 
to be inconvénient and difflcult, and in October, 1776, the then 
commonwealth of Virginia changed this by statute. This statute, 
after reciting the difflculty and înconvenience of requiring non- 
residents of the state to acknowledge deeds in person, or prove them 
by witnesses in the gênerai court or the county court of the state, 



LOKEE V. ABNEE. 163 

provided that stich dèeds should be aclinowlédged by the party or 
parties making sâme, or sliould be proven by three witnesses — 

"Before the mayor or other chlef magistrate of the clty, town, or corporation 
wherein or near to whlch he, ^e, or they shall réside; and such acknowledg- 
ment or proof, eertified'by the mayor or other dUef magistrate, under the 
common seal of sald clty, town, or corporation, annexed to the deed, shall be 
admitted to record in the gênerai court or the county court where the lands 
or other estate lie, and shall be effectuai for passlng the estate therein men- 
tioned, as if the conveyance had been acknowledged or proven in such court; 
or when the parties making such deeds shall réside in any of the states of 
America, and there shall happen to be no city or town corporate withln the 
county wherein they shall dwell, a certlflcate, under the hands and seals 
of two justices or maglstrates of the county, that such proof or acloiowl- 
edgment hath been made before them, together wlth a certlflcate from the 
govemor, under the seal of the state, or from the clerk of the county court, 
under the common seal of the county, that the persons certlfylng such proof 
or aclniowledgment are justices or maglstrates withln the same, shaû au- 
thorize the recording of such deeds, and make them effectuai as aforesaid." 
9 Hen. St p. 207. 

In October, 1785, another statute was passed by Virginia, regu- 
lating conTeyances, in which it was enacted: 

"That no estate of inheritance or freehold, or for a term of more than flve 
years, in lands or tenements, shall be conveyed from one to another unless 
the conveyance be declared by writing, sealed and dellvered, nor shaU such 
conveyance be good against a purchaser, for valuable considération, not hav- 
ing notice thereof, or any creditor, unless the same writing be aclmowledged 
by the party or parties who shaU hâve sealed and delivered it, or be proved 
by three witnesses to be Ms, her, or their act, before the generaJ court or be- 
fore the court of that cqunty, clty, or corporation la which the land cbn- 
veyed, or some part thereof, lieth, or in the manner hereinafter dlrected." 

Tbe manner thereinaf ter dlrected was this, viz. : 

"If the party who shaU sign and seal any such writing réside not in Vir- 
ginia, the acknowledgment by such party, or the proof by the number of wit- 
neases requJsite, of the sealing and delivering of the writing, before any court 
of law, or the mayor or other chief magistrate of any city, town, or corpora- 
tion of the coimty in which the party shall dwell, certifled by such court or 
mayor or chlef magistrate, in the manner such acts are usuaUy authentîcated 
by them, and offered to the proper court to be recorded wlthin eighteen 
months after the sealing and delivering, shall be as effectuai as if it had been 
in the last-mentloned court" 12 Hen. St p. 154. 

This act, by its terms, did not take effeot until Jaaiuary 1, 1787, 
so tbat the acknowledgment before Judges Fleeson and SMppen was 
under the act of 1776, and the acknowledgment before Judges Gill 
and PoUard was under the act of 1785. The latter act repealed 
the former so f ar as it related to conreyances of real esrtate. Hynes 
V. Campbell, 6 T. B. Mon. 286. This deed was not offered before the 
county court of Bourbon county for record wlthin the required two 
years, and hence the ârst acknowledgment need not be considered, 
as we assiume that the county court of Bourbon did not act judi- 
cially in admittlng this deed to record. 

The questions to be determined in this view are, did Judges Grill 
and Pollard constitute a court of law, wlthin the meaning of the 
act of 1785, and is the certlflcate of Prothonotary Smith in the 
form and manner such acts are usually authentîcated? This cer- 
tificaie of Jonathan Bayard Smitii, prothonotary of the court of 
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common pleas for the county of PhiladelpMa, is sufficient as tô the 
faot that Judges GUI and Pollard were justices of said Court, and 
that ail acts done by tlieia as justices were entitled 1;o full crédit; 
and this certiflcate, being under seal of Smith, as protbonotary, muât, 
we think, raise tbe presumption' tbat tàe authentication is in tbe 
usual manner of such authentication. Ewing's Heirs v. Savary, 3 
Bibb, 237. But he did not certify that thèse two justices consti- 
tuted this court of common pleas, or that they would be a quorum 
to bold sucb a court We do not thinlc it necessaiy that thèse 
justices sbould hâve taken this acknowledgment in open court, or 
as a court at ail, but it is sufiflcient that they should hâve constituted 
a «6urt of law. It cannot be assumed that Virginia intended the 
courts of tàe several states of the Confédération who might take 
aeknowledgments of deeds to lands in Virginia, or hear proof there- 
of, would enter such proceedings in the records of thèse courts, and 
hâve them authenticated as judgments or other like proceedtags 
"would liave been authenticated. Bank v. Portman, 9 Dana, 112. 
Thèse acknowledgmenits; were ministerial aots^ ratlier tban judi- 
cial ones, and, being donc under the statute of another state, could 
not i^^operly be entered upon the records of the common pleas court 
of Phîladelphia. 

In viçw of the provisions of the act of 1776 which authorized, in 
certain cases, thèse acknowled^nents, or the proof tbereof, to be 
takeil bef ore two justices or magistrates of the county, and the 
provision of this aot (1785) whicb authorized the mayor and other 
like Qfûcers to taie suct aeknowledgments and proof, we conclude 
"any court of law" in this act means any person or persons who at 
th.e time constituted a Court of law in tih.e state where the grantor 
resided. This was intë]ttded to désignât© the person or persons 
wh.0 constituted a court of law, and authorize him or them to take 
auch aeknowledgments or proof, but not to require a court of law, 
as a court, to taie suoh aeknowledgments and prool 

As there is no évidence offered by tbe défendants other tban the 
copy of this deed and the certlflcates thereon, the trial court must 
bave taken judicial notice of the laws of Pennsylvania, and de- 
cided those laiws made this court of common pleas a court of law, 
and constituted two justices a court 

The states of Virginia and Pennsylvania were then part of tbe 
United States of the Confédération. Ouac présent Union was not 
perfeoted unta July 21, 1788, by tbe ratification of the requisite 
nine states. Pennsylvania was one of the nine, having ratified the 
constitution December 12, 1787, but Virginia did not ratify it untU 
July 25, 1788. Althongh this government and the courts tliere- 
under were first established under tbe présent constitution, whlch 
was ratified and became effectuai in July, 1788, we think the court 
was correct in taking judicial knowledge of tbe laws of Pennsyl- 
vania in May, 1788. The fédéral courts take judicial knowledge 
oif the Mws of the several states of the Union, (Church v. Hubbart, 
2 Oranch, 187; Hanley v. Donogbue, 116 U. S. 1, 6 Sup. Ot. Eep. 242,) 
and hâve taken judicial notice of the laws of Mexico in force in 
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territory ax:qmred afterwards by th.e republic of Texas, iand then 
by the United States, (U. S. v. Perot, 98 U. S. 430,) and also of the 
laws of Oalifomia existing before tihat territory was ajequired by 
tiie tTnited States, (Premont v. U. S., 17 How. 557.) 

We find that there was a court styled the "Oounty Court of Oom- 
mon Pleas" established by the colony of Pennaylvania in and for 
the eounty of Philaddphia as early as May 22, 1722, and that it was 
given common-law jurisdiction, but that law required three or 
more of the justices to constitute the court. See 1 Laws Pa. 1810, 
p. 142. There was no change in the number of justices necessaiy 
to constitute this court of connnon pleas until after the adoptiom 
of the constitution of 1790 by Pennsylvania- That constitution 
provided for the appointment of not fewer than tliree, nor more 
than four, justices, including a presidtng justice, who should com- 
pose courts of common pleas, and in some instances two of said 
justices were allowed to constitute a court; but, as this was after 
the acknowledgment of this deed by Young, it cannot aid his ac- 
knowledgment It is likely ihe mistake in thus taking the acknowl- 
edgment before two justices was because the parties were not aware 
of the repeal of the ajct of 1776 by the aot of 1785. 

As this deed had not been acknowledged by Sam,uel Young be- 
fore those authorized by the act of 1785 to receive such acknowledg- 
ment, it was not legaUy recordable by the eounty court of Bour- 
bon; hence a copy thereof was incompétent évidence, and it was 
error to aUow it to be read. 

For this error the case must be reversed, and a new trial granted, 
and prooeedings had in conformity with this opinion; and it is 
so ordered 



ARROWSMITH v. NASHVILLE & D. R. CO. et aL 

(Orcult Court, N. D. Tennessee. July 27, 1893.) 

No. 2,929. 

1. Carriers— "VVho is Passenoer pob Hirb— Railwat Mail Clerk. 

A railway mail clerk, travellng upon a rallway in tthe service of tlie 
TJniterl States, is a passenger for hire in so far as the railway conipany's 
liability for his injury is concemed. 

2. Removal dp Causes— Sbparable Controterst— Pleadings Taken as True. 

For the piirpose of determining whether a controversy is separable so 
as to give one of several joint défendants the riijht of removal to a féd- 
éral court, the alleg.atlons of tlie plaintiff's pleadings must be taken as 
true, and such défendants, on a joint cause of action in tort, cannot, by 
filing separato défenses, tendering distinct Issues, render the suit sep- 
arable for the purpose of removal. 
8. Samb— Prima Facib Risht op Removal — Joindbr op Fictitiotis Dépend- 
ant TO Dépbat Removal. 

In a pétition for reinoval of a cause to a fédéral court a prima facle 
case requiring the state court to order the removal is made out by an 
averment that plalntilï originally sued the petitioning défendant alone, 
and on removal of that suit to a fédéral court voluntarily dismissed It, 
and at once brought this action in a state court upon tJie same cause of 
action, joining as a défendant a citizen of hôs own state, agalnst whom 
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no cause qf tfçtlon exlsted, merely for tte purpose of def eating petition- 
er's right of remoyaL ; 

4. Samk— Pkocebdings oh Moîtion to Bbmand. 

After removal of such|a cause, tbe circamsttinces of the joinder wlll 
raise an inference that It "vvas, made in order to defeat petltloner's right 
of remotal, unless such ^ùrpoSe Is denied; and if, oïl motion to remand, 
it appears from the pleadibgs as a matter of law that no cause of action 
exlsts against the résident défendant, the motion should be denied. 

6. Railroad Cûmpanibs— Lbasb without Authoritt of Law— Négligence— 

liiESSOR'S LlABILITY. 

A lease by a railway company of its Une witiiout a,utiiority of law Is 
vold, and the lessor continues liable for ail the négligence of the lessee, 
the latter being treated as the lessor's agent operating the railway. 

6. Samh— Injurt to Passenôkr— Lessor's Liability. 

Where a railway company leases Its line by authority of law, and 
there is no exemption of the lessor from future liability either by express 
terms of the statute or by the terma of the lease, It is nerertheless not 
liable for injuries 'to a passenger traveljng under contraet with the lessee, 
when such injuries are caused wholly hy the lessee's négligence in oper- 
ating the road. Railrcad Co. v. Brûwn, 17 Wall. 445, distinguished. 

7. Samb. 

The N. & D. E. Co. leased its Une, in good condition, to the L. & N. B. 
Oo., by authority of Code Tenn. 1858, §§ 1122, 1123, permitting such leases, 
and providing that a leSsee should hold a road so leased subject to the 
same liablUtics as when it was in the hands of the lessor. The lease was 
silent as to Uability for future négligence by the lessee. By permission 
of the Içssee a mail crâne was placed near the track, and thereafter a 
raUway mail clerlî, travellng under a oontract between the United States 
and the lessee, was strtick and Injured by the crâne, either because It 
stood too near the track, or because the lessee had allowed the track to 
get ont of repair, Eeld, that there was no cause of action for such Injury 
against the lessor. 

At Law. Action brought in the circuit court of Giles county, 
Tenn., by Henry Arrowsmitb, administrator of David S. Martin, 
against the NashYille & Decatur Eailroad Company and the Louis- 
ville & Nashville Eailroad Company, for négligence causing the 
death of plaintifî's intestate. The Louisville & Nashville Eailroad 
Company removed the cause to this court. Heard on motion to re- 
mand. Denied. 

John T. Allen and FlOumoy Eivers, for plaintiff. 
W. Gf. Hutcheson and Z. Ewing, for défendant Louisville & N. E. 
Co. 
W. H. McCollum, for défendant Nashville & D. E. Co. 

LUETON, Circuit Judge. This case is now heard upon a plea în 
abatement and a motion to remand to the state court, from which 
the case was removed on pétition of the Louisville & Nashville Eail- 
road Company. The Nashville & Decatur Eailroad Company is a 
corporation created by the laws of the state of Tennessee. It 
owned and operatèd a line of railway eitending from Nashville, in 
the state of Tennessee, to Decatur, in the state of Alabama. The 
Louisville & Nashville Eailroad Company is a Kentucky corpora- 
tion, whose original line extended from Louisville, in the state of Ken- 
tucky, to Nashville, in the state of Tennessee, where it connected 
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with. the Nash.ville & Decatur Baiiroad. In 1871 this nonresident 
corporation leased tke railway Une of tlie Tennessee corporation, 
togetJier with ail its roUing stock of every kind, under a lease 
for 30 years; and since that time it has been in exclusive control 
and possession of tlie leased line, running and operating it as a 
part of its own line, and in its own name as lessor. In September, 
1892, David S. Martin sustained injuries from whichlie died while 
traveling over that part of the leased line within the state of 
Alabama as a United States railway mail clerk, and having in 
his care and custody the United States mail. The plaintiff, as 
administrator upon the estate of said Martin, brougkt this suit 
under and by virtue of the Alabama and Tennessee statutes, glving 
and deflning such actions against both the lessor and lessee cor- 
porations, to recover damages for the death. of his intestate. For 
the purposes of this case, we shall treat the deceased as in aU 
respects a passenger for hire. The Louisville & NashvUle Kailroad 
Company having contracted for the carriage of the United States 
mail ovér this leased line, contracted at the same time safely to 
carry the mail clerks having lawfiil custody thereof. The compensa- 
tion for the carriage of such clerks must be regarded as included 
in the compensation paid by the government for the carriage of 
its mails. It is immaterial who pays the compensation for the 
carriage of such passenger. The légal relation of passenger and 
carrier must be taken to hâve existed at the tîme of his injury be- 
tween the deceased and the Louisville & Nashville Eailroad Com- 
pany, with whom the contract for his carriage had been made 
by the government. 

The déclaration, in substance, charges that while being thus 
carried as a passenger for hire the deceased, in the discharge of 
his duty, was standing in the open door of the mail car, and was 
struck and violently thrown from it while passing the extended 
arm of a mail crâne. This crâne was a machine standing in close 
proximity to the passing train, and was placed there by the rafroad 
Company, or by its consent, for the purpose of holding the mail 
pouch to be taken into the car by one of the clerks thereon as the 
train passed, without stopping. Plaintiff charges that the crâne 
was placed too close to the passing train, and that the track of the 
défendant company opposite the crâne was out of repair, the cross- 
ties being decayed, causing a "low-joint," which operated to cause 
the car as it passed to careen towards the side en which the crâne 
was, thus bringing it into such proximity to the arm of the crâne 
as to strike the deceased, standing in the door, as he was obligea to 
do to take the pouch from the crâne. There is no allégation that 
this crâne was so imprcperly placed by the Nashville & Decatur 
Railroad Company before its lease, or that ait the time of the lease 
the track and roadway of the said Nashville & Decatur Railroad 
was not in good repair. On the contrary, it satisfactorily appears 
that this machine was placed on the right of way by permission 
of the lessee company, long after it took possession, and that the 
"low joint" which operated to careen the car towards the crâne did 
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not exist when the lease was made, but was a conséquence resuit- 
ing îrom decay of cross-ties occurring tliereafter. 

The pétition of the Louisville & Nasliville Kailroad Company, 
upon which the state court directed the removal of the cause to 
this court, charges: 

"That said Nashvllle & Decatur Kailroad Cîompany is nelther a necessary 
nor a pfoper party défendant in tUs cause; that said Nashvllle & Decatur 
Railroad Company was made a party défendant in this cause wlth the sole 
and single purpose to prevent a removal by petitioner oî this cause to the 
eircult court of the United States for the middle district of Tennessee, and 
thereby unlawfully to deprive petitioner of a right conferred upon It by the 
constitution and laws of the United States. Wherefore your petitioner states 
that In this suit, brought by plalntiff against it and the sham défendant, 
said Nashvllle & Decatur Railroad Company, there is a controversy which is 
whoUy between citlzens of the différent states, and which can be fuUy deter- 
mined as between therû, to wit, a controversy between your said petitioner, 
who avers that It was at the commencement of this suit, and stlll is, a citi- 
zen of the State of Kentucliy, and the said H. Arrowsmlth, adminlstrator of 
the estate of D. S. Martin, deceased, who, your petitioner avers, was at the 
commencement of this suit, and still Is, a citizen of the state of Tennessee, 
in which State this suit was brought; and that both the sald Arrowsmlth, ad- 
minlstrator of the estate of D. S. Martin, deceased, and your petitioner, are 
actuaUy Jnterested in said controversy." 

To support this averment the pétition further recites that the 
said plaintiff, Arrowsmith, administrator, on the 31st day of Octo- 
ber, 1892, brought suit in the circuit court of Giles county, upon 
the same cause of action stated in the présent suit, against the 
petitioner alone; that upon the filing of the déclaration the Louis- 
ville & Nashville Eailroad Company on the 5th day of December, 
1892, filed its pétition to hâve said cause removed to the circuit 
court of the United states for the middle district of Tennessee; 
that said application was granted, and a transcript of the rec- 
ord in said cause was filed in said United States court; that after- 
wards, on the Ist day of April, 1893, said Arrowsmith dismissed 
thé said suit so begun in October, 1892, and thereafter, to wit, 
on the 4th day of April, 1893, instituted the présent suit in the 
same state court, for the same cause of action, Joining as a de- 
fendant the said Nashville & Decatur Eailroad Company, a résidant 
of the state of Tennessee. The pétition further avers that at the 
time of said injury and ncw the said Louisville & Nashville Eail- 
road Company was perfectly solvent; that it was at said time in 
sole ànd exclusive occupation of the railway built and owned by 
the Nashville & Decatur Eailroad Company, and had been ex- 
clusively using and occupjing said road for more than 20 years, ajid 
the said Nashville & Decatur Eailroad Company ran no trains, 
carried no mails or passengers; that the lessee alone undertook 
the càre and repair of the said leased line and exclusive control 
of said line by and through its own servants ; and that, if any lia- 
bility existed by reason of the injury sustained by the deceased, 
the responsibility rested in law and in fact upon the said lessor 
Company. 

To entitle the petitioner to a removal it must be made to appear 
•that a separable controversy exists. "A controversy is not sepa- 
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rable wlien a défendant, who wonld othenvise be entitled to re- 
move the suit, is chargea as jointly liable with anotber défendant 
wlio is a fellow citizen of the plaintiff." Fost. Fed. Pr. § 384. A 
separable controversy is not presented because the plaintifE has 
elected to sne two as jointly liable, when he mîght hâve sued either 
separately. If he states in his pleadings a cause of action which 
is joint, and elects to join as défendants ail who are jointly liable, 
it is not for the défendants to complain that he need not do se. 
That ultimately it may tum ont that one was not liable at ail, 
and the other exclusively so, is a question on the merits, and does 
not affect the jurisdiction any more tiian that the final issue might 
be the nonliability of either or the liability of both. For the pur- 
pose of determining whether a controversy is separable, the aUega- 
tions of the pleadings must be taken as true. Hyde v. Euble, 104 U. 
S. 407 ; Ayres v. Wiswall, 112 U. S. 193, 5 Sup. Ct Eep. 90 ; Plymouth 
Con. Gold Min. Co. v. Amador & S. Oanal Co., 118 U. S. 264, 6 Sup. 
a. Eep. 1034; Railroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Çt. 
Eep. 203. NeithCT will the filing of separate défenses, tendering 
distinct issues by several défendants on a joint cause of action 
in tort, operate to divide the suit into separate controTersies, so as 
to make it remoTable înto the United States courts. Pirie v. Tvedt, 
115 TJ. S. 41, 5 Sup. Ct. Eep. 1034, 1161; Eailroad Co. v. Ide, 114 
U. S. 52, 5 Sup. Ct. Eep. 735. 

That "a défendant has no right to say that an action shall be 
several, which a plaintîff elects to make joint," is practically con- 
ceded by counsel resisting the motion to remand, Their conten- 
tion is this: That if, in point of fact, the plaintifiE has no cause 
of action whatever against the résident défendant, and such de- 
fendant has been jo'ined as a défendant with the sole purpose of 
defeating the right of the real défendant to remove the action against 
it to the circuit court of the United States, then such misjoinder 
opérâtes as a légal fraud, and will not be permitted to deprive 
the nonresident défendant of its constitutional right of removal. 
The doctrine contended for was thus stated by Mr. Justice Miller: 

"It woTild be a veiy dangerous doctrine — one utterly destructive of tlie 
right wtiich a man lias to go into the fédéral courts on account of his citi- 
zenshlp— If the plaintiff in the case, in institnting his suit, can, without any 
right or reason or jnst canse, join persons wh© hâve not the requisite cit- 
izenship, and therehy destroy the rights of parties In fédéral courts. We 
must therefore he astute not to permit devices to become sucoessful which 
are nsed for the very purpose of destroying that right." Board of County 
Com'rs V. Kaasas Pac. Ry. Co., 4 Dill. 277. 

On the same subject, Judge Shiras, in Dow v. Bradstreet Co., said: 
"The reasonlng which sustiins the doctrine, -which is now too flrmly estab- 
lished to be called in question, that in determining the jurisdSctIon of the 
circuit court of the United States regard will be had only to the citizenshlp 
of the real parties tn interest, dlsregarding whoUy ail nominal or Immaterial 
parties upon the record, seems to me to be equally applicable to cases 
wherein it is made to appear that a party, having in fact no interest in, or 
actual connection with, the subject of lltigation, has been joined as a party 
with those actimlly interested, for tbe sole purpose of defeating the juris- 
diction of the fédéral court A fraud of this nature. If successful, deprives 
the citizen of a right conferred upon him by the constltation and laws of liit- 
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United States, and it certainly must be true that it cannot be perpetrated 
without a remedy exlsting for its ciwrectlon. Unless this be ao, then it is 
possible to defeat In every Instance the right of removal, when the same de- 
pend? \ipon the dtizensliip of the adveiSary parties, by the easy device of 
joining àâ a party one Who bas no interest in the case, but who is a citizen oT 
the same state as the plaintiff." 46 OPed. Rep. 827. 

The averments of the pétition clearly make a case entitling the 
nonresident défendant to a removal. If the Nashville & Deeatur 
Bailroad Company has been joîned for the purpose of defeating a re- 
moval only, and such purpose is mâde ont, then this case should net 
be remanded. The facts which are relied on as establishlng the 
averment that the Naâhville & Deeatur Eailroad Company is a 
sham défendant are: (1) That the suit was originally instituted 
against the LouisvîUe & NashvUle Bailroad Company alone; that 
when it was removed to the fédéral court the plaintiff yoluntarily 
dismissed it, and at oQce sued again in the state court upon the 
same camse of action, joining in this second suit the Nashvîlle & 
Deeatur Kaîlroad Company as a défendant (2) That no cause 
of action exista against the local défendant thus joined. 

Thèse àverments aJe toade in the face of the pétition for removal, 
and coBstttute such a prima facie case as to require the state court 
to maké the order of removal. The question whether the Nash- 
ville & 'Deeatur Eailroâd Company was or was not a sham défend- 
ant is a question to be determined by this court. Kailroad Co. 
v. Daughtry, 138 IT. S. 298, 11 Sup. Gt. Rep. 306. 

The plea in abatement, and upon which the motion to remand is 
based, tàiSes no issue of fact. It does deny that the sole pur- 
pose int joining the Nashville & Deeatur Railroad Company was 
to deprive the Louisville & Nashville BaUroad Company of its 
right of temôval, and it does insist upon the légal liability of the 
kssor railway company for the torts of thé lessee company in 
possession. The first déniai affects only the înference drawn from 
the circumstances under which the joinder was made. The second 
relates to a question of law. If it be true that the plaintifE 
originally sued the Louîâville & Nashville Bailroad Company alone, 
and if it be true that, upon the removal of that suit to the United 
States circuit court, the plaintiff voluntàriiy dismissed his suit, 
and at once brought in the state court a second suit for the same 
cause of action against the Louisville & NashvîUe Bailroad Com- 
pany, and If he joined as défendant to the second suit a corporation 
of the state of Tennessee, against whom he has shown no case, 
then the averment that the Nashville & Deeatur Bailroad Company 
is a sham défendant is made ont. The law can only infer that 
the puràiose intended in joining the local défendant was the only 
one wbiich such joinder was likely to accompUsh, to wit, that it 
would deprive the only real défendant of its constitutional right 
to remové a suit against it to the courts of the United States, where 
local préjudice in favor of a résident suitor and as against a non- 
resident suitor would be less effective. The right to remove is 
a constitutional right; and, while thîs court should never seek to 
trench upon the jurisdiction of state courts, yet, on the other hand. 
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it cannot submit to see its jurisdiction defeated by so apparent 
a device as the joinder of a local défendant for tbe purpose of de- 
priving tbe only real défendant of the rîght of removal. 

Has the NashTille & Decatur Eailroad Company incnrred any 
liability to the plaintifiE upon the facts stated in the plaintiff'a déc- 
laration? If it is jointly or separably liable, then the motion to 
remand should be granted. If it is not liable, then the motion must 
be disallowed. 

1. Where a railway company leases its Une without authority 
of law such lease is void, and it TiVill continue liable for ail the 
négligence of the lessee affecting the public; the latter being 
treated as operating the road as a mère agent of the lessor. There 
is great unanimity of opinion in support of this proposition. The 
reasons for the rule, as generally stated are, substantially: 

(a) That where the power to sell or lease is not expressly con- 
ferred upon a public corporation, it wiU not arise from Implication. 
The enumeration of the powers of a public corporation implies 
the exclusion of ail others not necessary to the reasonable enjoy- 
ment of those conferred. 

(b) The seUing or leasing of a railway Une is an abdication of the 
public duties imposed upon such corporation by law, and it is con- 
trary to public policy that such duties should be abandoned or im- 
posed on another without législative sanction. This principle was 
weU stated, in a case involving the validity of a lease without 
express sanction of law, by Mr. Justice MiUer, who said: 

"Tliere is another principle of equal Importance and equally conclusive 
ugainst this contvact, whlch, if not coming exactly withln the doctrine of 
ultra vires, as we hâve jiist dlscussed It, shows very clearly that the railroad 
conn>any was without the power to make such contract. That principle \a 
that, where a corporation, like a railroad corporation, has granted to it by 
chiirter a franchise intended in large measure to be exercised for the public 
good, the due performance of those fonctions being the considération of the 
pnblic grant, any contract whlch disables the corporation from performing 
those functlons by whlch it undertakes, without the consent of the state, 
to transfer to others the rights and powers conferred by the charter, and to 
rclieve the grantees of the burden whlch it imposes, is a violation of the con- 
tract with the State, and is vold as agalnst public policy." Thomas v. Rail- 
road Co., 101 V. S. 83. 

Some of the principal cases supportîng the gênerai rule are: 
Railroad Co. v. Winans, 17 How. 30; Railroad Co. v. Brown, 17 Wall. 
445; Frazier v. Railway Co., 88 Tenn. 138, 12 S. W. Rep. 537; Rail- 
way Co. V. Dunbar, 20 El. 623; RaUroad Co. v. Morris, 68 Tex. 50, 
3 S. W. Rep. 457; Railroad Co. v. Eckford, 71 Tex. 274, 8 S. W. 
Rep. 679; Railroad Co. v. Culberson, (Tex. Sup.) 10 S. W. Rep. 706; 
Railway Co. v. Lane, 79 Tex. 643, 15 S. W. Rep. 477, and 16 S. W. 
Rep. 18; Nelson v. Railroad Co., 26 Vt. 717; Railroad Co r. Chas- 
teen, 88 Ala. 591, 7 South. Rep. 94; Eicketts v. Railway Co., 85 Ala, 
601, 5 South. Rep. 353. "It cannot by its own act absolve itself 
from its public obligations without the consent of the législature." 
Pierce, R. R. 283. 

2. There was express statutory authority to support the leas- 
ing of the Nashville & Decatur Railroad by the Louisville & Nash- 
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ville Kailroad Company from thé législatures of both the states of 
Tennessee and Alabama. Sections 1122 and 1123 of the Code 
of Tennessee of 1858, being sections 1249d and 1249e of the compUa- 
tioh of Milliken & Vertrees, are as foUows: 

"1122. A rallroad company owning any main llne may contract witli any 
Company ownlng a rallroad Connecting with such main llne for the lease 
thereof. 

"1123. The lessee shall hoM such road subject to the liens and liabllltles to 
which It was subject In the hands of the lessor and be bound for ail pay- 
ments for whlch the lessor was llable." 

Thèse sections originated with the act of 1857-38, c. 8. The act 
was in ambiguous language. The eodiflers hâve simplifled it, and 
carried it forward in plain, unequi vocal language. The conflict, if 
any there be, between the acts passed during the session of 1857--58 
and the Code enacted at the same session must be resolved in 
favor of the Code. Code, § 4L The effect of thèse sections is to 
permit Connecting lines to be leased, and to impose upon the lessee 
company ail Habilitiez in favor of the state or the gênerai public 
imposed by the charter of the lessor company or the gênerai law 
of the iState. There is no provision expressly continuing the lia- 
bility of the lessor company, nbr is there any expressly exempting 
the lessor company for the omissions and négligences of the lessee 
company. The responsibility of the lessor company, after it shall 
hâve esecuted a lawful lease, and placed the lessee company in full 
possession, must dépend upon the terms of the particular lease 
and upon the common law. The Alabama statute is equally explicit 
as to ihe power to make a lease, and is equally silent as to the fu- 
ture exemptions and liabilities of the lessor company. See Ala- 
bama. Açts [ of 1868, pp. 470, 471. Thèse statutory provisions au- 
thorizing the lease under which the LouisviUe & Nashville Railroad 
Company operated the line of road owned by the Nashville & 
Decatur Eailroad Company make wholly inapplicable the line of 
casés àbove referred to, ail of which were cases relating to leases 
without authority of law. 

3. The contention of the plaintifl is that there must be not only 
législative authority to make a lease, but that there must be also 
législative exemption from further liability; that, unless the lessor 
be exempted by law, he will continue liable as to the public for ail 
the négligent acts of the lessee. The learned counsel for the plain- 
tiff hâve cited a very large number of cases as tending to support 
this proposition. Many of them are cases arising upon licenses 
or leases, where neither was sanctioned by the charter of the con- 
tracting companies or authorized by the législature. In the case 
of Jffanna Vi Railway Co., 88 Tenn. 313, 12 S. W. Eep. 718, the only 
question, was as to the liability of a railroad company for an in jury 
sustained by one employé of a oross-tie contractor through the 
négligence of a coemploye while engaged in moving some empty 
cars by permission of the company. The company was held not 
liable. The observation of Mr. Justice Folkes as to the necessity 
ofboth "sanction and exemption" to authorize the opération of a 
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railroad by permission of th.e owner was a mère passing remark, 
and uncalled for by any question before the court. The question 
for décision is res intégra in Tennessee. The same may be said as 
to Alabama, the state within wMch plaintifl's intestate sustained 
the injury from which he died. The cases cited by counsel are 
Eicketts v. EaUway Co., 85 Ala. 601, 5 South. Kep. 353, and Eail- 
road Co. v. Chasteen, 88 Ala. 591, 7 South. Kep. 94, Neither is in point. 
In the Eicketts Case the défense was that its road had been sold, 
and was at the time of the injury in the exclusive occupation of 
the purchaser. The sale was without authority of law, and the 
Alabama court held that it was therefore void, and the purchaser 
should be treated as the mère agent for the owner. The latter 
presented a question as to whether the company, or a contractor 
engaged in building the company's road, was liable for an injury 
sustained by a brakeman on a train operated by the contractors. 
What the Alabama court decided in each case was this : 

"A railroad company does net avoid responslblUty for an injury caused by 
the négligence of the agents or serrants of another corporation, or of a 
natural person, to whom It may lease or volimtarlly snrrender its franchise 
without compétent authority." 88 Ala. 591, 7 South. Eep. 94. 

The foUowing cases were aU cases where the lease was whoUy 
unauthorized by law: Thomas v. Eailroad Co., 101 U. S. 71; 
Eailroad Co. v. Morris, 68 Tex. 50, 3 S. W. Eep, 457; Eailroad Co. 
V. Kuehn, 70 Tex. 582, 8 S. W. Eep. 484; Eailroad Co. v. Bckford, 
71 Tex. 274, 8 S. W. Eep. 679; EaUway Co. v. Dunbar, 20 El. 623; 
Eicketts v. Eailway Co., 33 W. Va. 433, 10 S. E. Eep. 801. 

The next class are cases construing local statutes requiring rail- 
road companies to fence their roads, which were held applicable to 
the companies owning the road. Fontaine v. Eailroad Co., 54 Cal. 
645; Whitney v. Eailroad Co., 44 Me. 362. The unfenced road was 
a nuisance under the statute, and the cases might well be rested 
upon the principle affecting landlord and tenant, — that each is 
liable; the one for creating, and the other for continuing, a nui- 
sance. Tayl. Landl. & Ten. § 175; Swords v. Edgar, 59 N. Y. 
28. In Eailroad y. Hambleton, 40 Ohio St. 496, both the lessor and 
lessee companies were held liable for an unlawful change of grade 
in the streets of a city, which was made before the lease, and con- 
tinued thereafter by the lessee. The case was rested upon the 
rule affecting a landlord who lets premises on which is maintained 
a nuisance which is continued by the lessee. In the case of Eail- 
way Co. V. Curl, 28 Kan. 622, the opinion was by Brewer, J. The 
lessor company had failed to fence in its raUway track as required 
by the Kansas statute. In that condition the road was by légis- 
lative authority leased to another railroad corporation. The plain- 
tiff sued for damages resulting to him by reason of the unfenced 
condition of the track, and brought his suit against the lessor com- 
pany. The contention of the défendant company was that where 
the statute authorized the lease of one company to another of its 
track the lessor was not liable for injuries caused by the torts of 
the lessee company. Brewer, J., in answer to this ai*gument, sàid: 
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"To a certain estent thls proposition la true. H the injury results from nég- 
ligence in' Ole handllng of trains or la the omission of any statutory duty con- 
nected KVltb the management oifttie road.—matters In, respect to whlch the 
lessor Company could, In the nature o£ things, hâve no control,— then the 
lessee cO'mipàny will alonè be rësponsible; but when the Injury results from 
the omisëion of some duty, whlch the lessor Itself owes to the public In the 
first instance,— something conûected with the building of the road,— then we 
thlnlï the Company assuming the franchises cannot divest itself of responsi- 
bility by leasing its track tq ^ome other company. • * * The injury re- 
sulted directiy from its own wrong, and not from any mère n^ligence on 
the part of the lessor company. It cannot release itself by contracting with 
some othet party to discharge its statutory dutles. The défendant omitted 
this duty, and by the statut© it is rësponsible for ail damages sustained by 
reason of such omission." 

See, also, Eailroad Co. v. Wood, 24 Kan. 619. 

Others are cases depending upon statutes making every railway 
coiùpany liable for are upon adjacent property, caused by sparks 
from engines running upon the road. IngersoU v. Kailroad Co., 
8 Allen, 438; Davis v. Railroad Co., 121 Mass. 134; Bean v. Eailroad 
Co., 63 Me. 295; Balsley v. Eailroad Co., 119 lU. 08, 8 N. E. Rep. 859; 
EaUway Co. v. Campbell, 86 Hl. 443. In the case of Bean v. Eail- 
road Co. the action was against the lessor company by an adjoining 
proprietor whose property had been destroyed by lire communicated 
from the engines used by the lessee company. The lessor cor- 
poration was held liable on the ground that the lease was au- 
thori^ed by statute, which provided "that nothing in the act, or in 
any lease or contract that may be entered into under the authority 
of the same, shàll exoneràte the said company from duties or lia- 
bilities imposed upon them by the charter of the company or the 
gênerai laws of the state." Tlie court held that under the gênerai 
laws pf the state the lessor company was rësponsible for Ares thus 
communicated. The court concludes by saying: 

"Whether they would hâve been rësponsible also for injuries to passengers 
who contracted directiy with their lessees is another and a différent ques- 
tion. There would be rooro, perhaps, to argue that the liability in such case 
is not one imposed by the charter or the gênerai laws of the state, but by the 
principles of the common law applied to the contract of the parties, and so 
dépendent upon the contract as not to affect any but the parties Immedlately 
contracting. But the liability to adjoining proprietors for injuries inflicted 
is another matter." 

In the case of Mahoney v. Eailroad Co., 63 Me. 68, the défend- 
ant was held not liable for injuries sustained by a passenger as the 
resuit of the misconduct and wrong of a conductor and other serv- 
ants upon the train of the lessee. The court held that liability for 
injuries of that class was not imposed by the charter or the gênerai 
law of the state, but sprang' oui of the contract between the plain- 
tiff and the railroad comp9.ny, whose passenger he was. This case 
wUl be çigain referred to. Plaihtifif also cites and relies upon Ques- 
tead y. Eailway Co., 127 Mâjss. 204. That case was this: The 
borse-ra,ilway company leased its Une of railway under a statute 
whicii authorized it to leaSe its road and franchises to any rë- 
sponsible party for th^ opération of the road, but provided that 
"such lease or contract feball not release or exempt such company 
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from any duties, liabilities, or restrictions to which it would other- 
wise 1)6 subject." The court îield that thé eSect of this provision 
was that the défendant had the same liability to compensate per- 
sons injured during the management of the road, while the lease 
was in force, as it wonld hâve had if the corporation had been man- 
aging its own road. The case turned wholly upon the construction 
of the statute authorizing the lease. 

Counsel also cite the following cases from the United States 
suprême court: Railroad Co. v. Barron, 5 Wall. 90; Thomas v. 
Railroad Co., 101 U. S. 71; Bailroad Co. v. Winans, 17 How. 31; 
Eailway Co. v. Crâne, 113 U. S. 424, 5 Sup. Ct Rep. 578; Railroad 
Co. V. Brown, 17 WalL 445. None of the décisions are in point. 
The Winans Case turned upon the identity of interest between the 
two companies, and want of législative authority to turn over the 
management of the road to another company. The court said: 
"The corporation cannot absolve itself from the performance of 
its obligations without the consent of the législature." 17 How. 
39. Thomas v. Railroad Co. was a lease wholly without author- 
ity of law. Raîlway Co. v. Crâne, 113 TJ. S. 424, 5 Sup. Ct. Eep. 
678, presented a case of contract between a township and a rail- 
way company by which the company agreed to build and maintain 
a railway to a city within the township. It constructed the line 
according to agreement, and then leased the road to another com- 
pany, which changed the line so as to avoid the town. The lessor 
company was the contracting company, and the court held it to 
be a necessary party to a suit by the township against the lessee 
company to compel a reconstruction of the line. Railroad Co. v. 
Brown, 17 Wall. 446, was this: A. railroad operated on the joint 
account of a receiver of a part of it and the lessee of the remain- 
ing part was held liable for the unlawful éjection of a passenger by 
a servant of the parties working ît. It did not appear that the 
lease had been made by authority of law, and it appeared that the 
road was operated by consent of the owner of the road in the name 
of the company owning it, the plaintiff holding a ticket contract 
with the lessor company. The question of the effect of a légis- 
lative authority to make a lease upon the liability of the lessor 
to a passenger by contract with the lessee was not involved and 
not discussed. In the opinion the décision was mainly rested 
upon the proposition that the ticket on which the plaintiff was rid- 
ing was issued in the name of the lessor company. On this point 
the court said: 

"ITie holder of such a ticket contracts for carriage with the Company, not 
with the lessees and receiver. Indeed, there Is nothing to show that Catherine 
Brown knew of the difflculties into which the original company had fallen, 
nor of the part performed by the lessees and receiver in operating the road. 
She was not required to look beyond the ticket, whdch conveyed the informa- 
tion that this road was run, as railroads generally are, by a chartered com- 
pany. Besides, the company, having permitted the lessees and receiver to 
conduct the business of aie road in this particular, as if there were no change 
of possession, is not in a position to raise any question as to its liability for 
theiracts." 
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%?! Sarron Case was one of joint use by twp companies, the 
permissive use being witliout express authority of law. 

Tlie cases of Singleton t. Railroad Go., 70 Ga. 464; Hannon v. 
Eallroad Co., 28 S. G. 401, 5 S. E. Bep. 835; Hart v. Railroad Co., 
33 S. 0. 427, 12 S. E. Kep. 9, — ^are cases laying down in very un- 
guarded terms the doctrine that, without both s'auction and exemp- 
tion, the lessor continues liable for both the torts and contracta 
of the lessee company. ÏMs doctrine, in this undiscriminating 
fonn, seems to hâve its origin in the G«orgia case cited above. The 
plaintiff was a passenger, and was unlawfully ejected from a train 
operated by the lessee of the défendant company, The lessee was 
in exclusive possession under a lease authorized by législative con- 
sent,, but the lessee operated the road în the name of the lessor 
company, and the ticket upon which the plaintiff was riding was 
issued in the name of the lessor company. The court quote and 
adopt with approval the language of Mr. Justice Davis in Eailroad 
Co. V. Brown, supra, as to the effect of the conduct of business, after 
the lease,. in the name of the lessor. It is true that the learned 
judge who wrote the opinion in the Georgia case does say, as to 
the effect of a lease authorized by law, "that the original obliga- 
tion can only be discharged by a législative enactment consemting to 
and authorizing the lease, with an exemption granted to tlie lessor 
company.'V For this he cites Eedfleld and Pierce on Eailroads, and 
Eaîlroad Co. v. Dunbar, 20 lU. 627. This Elinois case did not in- 
volve the question at ail. It was a lease without authority of law. 
Eailroad Co. v. Brown, 17 Wall., is also referred to. This does 
not beai upon this aspect of the opinion, as has already been shown 
in a former part of this opinion; Mr. Eedfleld, in speaking of the 
want of power in a railway company to lease ont its road without 
législative consent, say s: 

"But èven wliere such contracts hâve been made by permission of the lég- 
islature, It 'has been held in this country that the company leasing itself dœs 
not thereby escape ail responsibUity to the pubUc; but that the public gen- 
erally may stlU look to the original company as to ail its obligations and du- 
ties which grow out of Its relation to the public, and are created by charter 
and the gênerai laws of the state, and are independent of eontract and priv- 
ity between the party injured and the railway. But the party in possession 
of a railway, whether a lessee or trustée under a mortgage, is primarily liable 
for ail injuries and defaults." 1 Redf. B. R. p. 618. 

It will be noticed that this author speaks in very guaxded terms, 
and conflues his statements to the effect of such lease on the rights 
of the public, which rights spring from the charter or from the 
gênerai laws of the state. The case he cites is that of Nelson v. 
Eailway Co., 26 Vt. 717. The opinion in that case was by Judge 
Eedfleld, aûd the question as to the effect of législative consent to 
the lease was not made or decided. In the fifth édition, of his work 
on the Law of Eailways, Jie notices this fact in a note to the text 
quoted above. See 1 Eedf. E. E. p. 618, note. 

The tèxt of Pierce on Eailroads is as follows: 

"The company cannot, in the absence of spécial statute, authority, and ex- 
emption, divest itself of responslbillty for the torts of persons operating Its 
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road by transferring its corporate powers, or leasing the road to them. Tt 
cannot by its own act absolve itself fro-m its public obligations without tlie 
consent of tbe législature. It is liable for injuries to its passengers caused by 
the négligence ôf another company which it allows to use its road." 

"Tlie lease of a railroad under due authority of law effects a transfer ol 
riglits and liabilities in its management, so that tbe corporation owning the 
railroad is discliarged from responsibillty for the lessee's torts; but the 
corporation will remain liable if it continues, notwithstanding its lease, to 
operate the railrond, or allows it to be operated in its corporate name, or 
fails to require other companies uslng the track to talîe proper précautions, 
where it has the power to require them. Lessees who permit another com- 
pany under contract to use the road are liable for its torts. Statutes imposing 
police and other dutles and liabilities on railroad companies are usually con- 
strued to apply to companies and persons who are in possession and under 
contracts with, or by permission of, the company owning the railroad." 

"The lessees of a railroad are presumed, by virtue of a lease duly author- 
Ized by law, to succeed to the powers and obligations of the lessor corpora- 
tion, and are therefore liable for the torts of their servants In its manage- 
ment, ïhey cannot, it has been held, set up in défense the iUegality of the 
lease. Some statutes make the lessor company liable for the negUgence of 
the lessee's servants in tlie working of the road." 

"Statutes whlch, for the public security, make certain conditions in the con- 
struction and use of the raUroad, are sometimes held to afCect both the cor- 
poration owning the road and other parties using the road by its permis- 
sion imder a lease or contract authorized by law. Thus, if the duty to fence 
is prescribed, and in conséquence of an omission of the duty cattle are IdUed 
by the trains of the company which uses the road under lease or contract. 
such company, and also the company owning the railroad, are both liable; 
the former for using the road, and ttie latter for permittii^ its use in a 
defective condition. But some statutes are construed to impose liabUity re- 
sulting from the omission of the légal duty only on the oompany, whether 
lessor or lessee, whlch inflicted the injury. The lessee by whose act cattle 
were killed was held not relieved from liàbility under a statute by the fact 
that, by the terras of the lease, his trains were to be operated In subordi- 
nation to tinie-tables fixed by the lessor, and that the latter was to keep up 
repairs and fences." Pleroe, R. B. pp. 283-285. 

The flrst part of this paragraph, to tlie effect that a company 
"cannot, în the absence of spécial statute, authority, and exemption, 
divest itself of responsibillty for the torts of persons operating 
its road by transferring its corporate powers, or leasing the road 
to them," is likely to mislead by the présence of the word "exemp- 
tion." The cases he cites are ail cases where the lease was whoUy 
unauthorized, or cases where the effect of a législative sanction 
was not discussed. The leamed text writer makes plain that he is 
not to be understood as discussing in that paragraph the effect of a 
lease silent as to the lessor's exemption; for he immediately follow« 
it with the statement that, where the lease is authorized by law, 
"a transfer of rights and liabilities in the management" is effected, 
"and the lessor discharged from responsibility for the lessee's 
torts." Id. 283. 

This Georgia case has been quoted frequently, as weU as the 
Vermont case, as authority for the view contended for by plaintiff. 

Where obligations are imposed by charter or statute law upon a 
railroad company for the protection and advantage of the gênerai 
public not having contract relation with it, it may very weU be 
said that a gênerai authority to lease out its road, which contains 
no provision exempting it from such public obligations, will not 
v.57F.no.l — 12 
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?lbsolve it from liability. So, if a raUway be in such. condition th.at 
it is a; nuisance when leased ont by reason of the absence oî some- 
tbing necessary to its safe opération, or the présence of some- 
tbing dangerous to its safe opération, and this nuisance be con- 
tinued by the lessee, both the lessor and lessee would be liable, — ^the 
one as having created, and the other as having continued, a 
nuisance. But to say that, after the lessor bas by authority ôf law 
trangferrèd the control and management of its road to another, 
he shall, unless specially exempted, remain liable for ail the torts 
and contracts of the lessee, is to ignore the contract of lease and 
the législative sanction under which it waa made. The state, on 
grounds of public policy, may well refuse its consent to the trans- 
fer; but, if it consent, îhen there is no public policy to authorize 
the courts to say that the responsibility for the future manage- 
ment and opération of the road bas not been exclusively imposed 
upon the lessee as the lawful substitute for the company owning the 
road. 

In the case at bar there is no privity between the plaintiff and 
the Nashville & Decatur RaUroad Company. His intestate was a 
passenger for hire by virtue ôf the contract between the Louisville 
& Nashvjlle Kailroad Company and the govemment. The Louis- 
ville & Kashville Bailroad Company was in exclusive control and 
possession of the railway. The Nasbville & Decatur EaUroad 
Company had no right to enter upon and repair the leased track. 
It (had no right to interfère with the locatiom of tiie mail crâne. 
The track was not a nuisance when leased. If it had become so, 
it was the fault of the company alone authorized to repair it and 
to prevènt the placing of the crâne In too close proximity to the 
track. With respect to tbe future management and opération of 
this road thé state had consented that, from and after its lease, 
the lessee should stand as thé substitute for the owner in regard to 
ail those rights and liabUities which should spring out of the future 
management and opération of the leased road. The duty to carry 
the plaintiff's intestate with the highest degree of care and skill 
did not rest upon any charter requirement, or spring from any 
gênerai statutory law Of the state. The duty was imposed by 
opération of common law upon the contract of carriaga The right 
to maintain this action arises from the contract relation of carrier 
and passenger. If intestate had been carried safely, there would 
be no right of action by reason alone of the defective condition 
of the road. The duty to keep the road in repair is like the duty 
to fumish à sa:fe vehicle. Each arises from the relation of carrier 
and passenger. Each is imposed upon tbe lessee company by neces- 
sary légal effect of the assumption of the carrier duty. Thèse prin- 
ciples seem to bave the support of the most satisfactory authorities. 
Mr. Wood thùs sums up the rule, as deduced by Mm from the 
cases: 

"But wliere the statute authorizes the lease the lessee assumes, dxirlng 
the existence of the lease, ail the duties and obligations of the lessor, and 
from the time that It enters Into possession of the road beco^mes solely liable 
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for ail injuries resulting from Its management, unless It is operating the road 
in the name ol the lessor." Wood, Ry. Law, § 490. 

This principle has the express sanction of the court oî appeals of 
the state of New York in two well-reasoned cases: Dîtchett v. 
Eailroad Ce, 67 N. Y. 425; Miller v. Railroad Co., 125 N. Y. 118, 
26 N. E. Rep. 35. The distinction between public duties imposed 
by law and the right of one injured through the négligence of the 
lessee is recognized by the courts of Maine. Mahoney v. Eailroad 
Co., 63 Me. 69. In Nugent t. Railroad Co., 80 Me. 62, 12 Atl. Rep. 
797, the court fuUy discussed this distinction, saying: 

"And herein, as we think, lies the tnie distinction whlch maries the dlviding 
Une of the lessor's responsibility. In other words, an authorized lease, 
witliout any exemption clause, absolves the lessor from the torts of the 
lessee resnlting from the négligent opération and handling of its trains and 
the gênerai management of the leased road, over which the lessor could hâve 
no control. But from an lujury resulting from the négligent omission of some 
duty owed to the public, sueh as the proper construction of Its road, sta- 
tion houses, etc., the charter company cannot, in the absence of statutory 
exemption, discharge itseU of légal responsibility. Eailroad Ck). v. Ourl, 28 
Kan. 622, 11 Amer. & Eng. R. Cas. 458." 

The distinction was pointed out very clearly by Judge Brewer 
in Railroad Co. v. Ourl, 28 Kan. 622. To the same efifect is 
Briscoe v. Railway Co., 40 Ped. E«p. 274. See, also, Railway Co. 
V. Washington, (Va.) 10 S. E. Rep. 927, 43 Amer. & Eng. R. Cas. 688. 

The conclusion is that the Nashville & Decatur Railroad Com- 
pany is not liable, and the circumstances under which it was joined 
as a défendant are such as to make it the duty of this court to 
hold that it was made a défendant solely for the purpose of depriv- 
ing the only real défendant of its right of remoTal. 

The motion to remand will therefore be overruled. 
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(Circidt Court, D. Indiana. July 25, 1893.) 

No. 8.735. 

PsiKCIPAli AUD SUKETT— DiSCHAEGE OF SuKETT— ADVANCE PayMENTS TO CON- 
TBACTOR. 

A contract provided for a payment of 85 per cent, of the total cost of 
the completed work when it was, in the opinion of the party of the flrst 
part, half completed; such percentage to be carefuUy estimated by the en- 
gineer of said party, but such payment not to exceed $7,480. The party 
of the first part, relying on the fraudulent représentations of the party 
of the second part that the work was half completed, made a payment 
of $10,046.68. Héld, that this dlscharged the sureties on the bond of the 
party of the second part 

At Law. Action on a bond by the board of county commission- 
ers of Morgan county, Ohio, against George F. Branham and Enos 
Hege, principals, and William G. Wasson and Henry C. Adams, 
sureties. Heard on demurrer by Wasson and Adams to the com- 
plaint. Demurrer sustained. 

Harding & Hovey, for complainant. 
Hawkins & Smith, for défendants. 
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BAKEE, District Judge. TMs is an. action on a bond executed 
by Branham and Hege, as principals, and Wasson and Adams, as 
sureties, to the board of county commissioners of Morgan county, 
Ohio. Tbe sureties, Wasson and Adams, demur to tlie complaint 
on the ground that the same doea not state facts sufficient to consti- 
tute a cause of action against them. 

The facts disclosed by the complaint, so far as material to the 
détermination of the question raised by the demurrer, are as fol- 
io ws: 

A contract in writing was entered into between the plaintifl, as 
party of the flrst part, and Branham and Hege, as party of the sec- 
ond part, by the terms of which the latter agreed to fumish the 
material and do the work specified therein. That part of the con- 
tract having référence to the payments for the work is as follows: 

"Payment for sald work is to be made as follows, to wit: Wlien said work 
shall hâve been, lu opinion of party of flrst part, half completed, sald party 
of flrst part, or Its englneer, shaU careftdly estimate the work completed, and 
pay the party of the second part a sum of money equal to 85% of the 
cost of the completed work, as agreed upon herein: provided, sald sum shall 
not exceed the amount of $7,480.00. Ànd on the completlon of the entire 
work, and its acceptance by party of flrst part, then full and complète pay- 
ment, as herein provided for, shall be made to party of the second part" 

Branham and Hege, as principals, and Wasson and Adams, as 
sureties, executed to the plaintifl the bond in suit, for the faithful 
performance of the contract. Branham and Hege entered upon 
the construction of the work contracted for, and prcsecuted the 
same until they had completed about one-third part thereof, when 
they falsely and fraudulently represented to the plaintifl, through 
its board of county commissioners, that they had fully completed 
the one-half part or more of said work, and asked to be paid there- 
for the sum of $10,046.68. The plaintifl, relying upon thèse false 
and fraudulent représentations, thereupon paid to them said 
sum of $10,046.68. As a matter of fact, Branham and Hege 
had not completed more than one-third part of said work, and 
thereupon they abandoned said work and contract, and neglected 
and refused to proceed with the same, and left it uncompleted. 
The plaintifl was compelled to, and did, complète said work, at a 
cost, in excess of that provided for in the contract, of $13,429.56. 

The contention on behalf of the sureties is that they hâve been 
released bcause the plaintifl, withont any estimate having been 
made by it or its engineer to ascertain whether one-half of the work 
had been completed, paid to Branhan and Hege $10,046.68, — a sum 
largely in excess of the amount to which they would hâve been en- 
titled if they had actually completed one-half of the work, — and 
because, at the time the payment was made, Branhan and Hege 
had not completed one-hajf of the work, and hence were not entitled 
to receive any payment wha-tever. 

It is well settled that a surety is bound only by the strict terms 
of his engagement, and, as he assumes the burdens of the contract 
without sharing its benefits, he has the right to prescribe the exact 
terms upon wMch he will enter into an obligation, and to insist 
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upon his discharge if those tenus are not observed. An innocent 
surety is always a favorite subject of légal protection. State v. 
Cutting, 2 OMo St. 1; Eaymond v. Wliitney, 5 OMo St 201; HaU 
V. Williamson, 9 OMo St. 17. It is not a question whether lie is 
harmed or benefited by a disregard of the terms to wMch. be bas 
assented. Miller v. Stewart, 9 Wbeat. 681; Manufacturing Co. v. 
Kimmel, 87 Ind. 560; Post v. Losey, 111 Ind. 74, 12 N. E. Eep. 121. 
Wbere, by the terms of tbe contract, the principal is to be paid by 
the debtor or obligée in iastallments, and tbe payments are made 
in advance of tbe time specified in the contract, the surety will be 
discharged. Brandt, Sur. (Ed. 1878,) § 102; Id. § 371. Calvert t. 
Dock Co., 2 Keen, 639, is a case similar to the one at bar. One 
Streather contracted to build certain Works for the dock company, 
and to fumish the materials. The company was to pay the agreed 
price of £52,200 in instaUments, to wit, three-fourths of the costs 
of the work done to be paid for every two months, on the certiâ- 
cate of the company's engineer, and the residue on the completion 
of the contract. Warburton and Laycock became sureties upon 
the bond of Streather for the performance of the contract. 
Streather entered upon the work, but failed to complète it, and 
flnally abandoned it, and suit was instituted upon the bond. 
Streather had been paid, from time to time, more than three-fourths 
of the estimated cost of the work performed, and it was held that 
thereby the sureties were released. In the course of Ms opinion, 
Lord Langdale, M. E., said: 

"In tbis case the company were to pay for three-fourths of the work done 
€very two months. The remalning one-fonrth was to remaln unpald for tlll 
the whole was completed; and the eflect of this stipulation was, at the same 
time, to urge Streather to perform the worli, and to leave in the hands of the 
•company a fund wherewlth to complète the work, if he did not; and thus it 
materially tended to protect the sureties. What the company did was» 
perhaps calculated to make it earfer for Streather to complète the work, 
if he acted with prudence and good faith; but it also took away that particular 
«ort of pressure which, by the contract, was intended to be appUed to him. 
And the company, instead of keeping themselves in the situation of debtors, 
having in their hands one-fourth of the value of the work done, became 
creditors to a large amount, without any security; and under the clrcum- 
stances I think that their situation, with respect to Streather, was so far 
altered that his sureties must be considered to be discharged from their 
suretyshlp." 

Leeds v. Dun, 10 N. Y. 469, is a case where the défendant was sued 
for the price of certain goods sold by the plaintifE to one Woodcock 
on the crédit of the defendant's guaranty. The instrument signed 
by the défendant stipulated that he would be responsible for the 
payment of certain bills of goods to be sold on a crédit of six months. 
The goods were sold in part on a crédit of six months, and in part 
on a crédit of four months, and it was adjudged that the guarantor 
could not be holden for any part of the goods so sold. The court, 
in the course of its opinion, says : 

"The récitals in this instrument show, and with every précision, the con- 
tract into which the défendant proposed to enter. It was optlonal with the 
plaintlff's flrm to accept the proposition, and enter into the contract, or to 
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refuse It, If they accepted fte oontract, they comld oiUy,do so on the tenu» 
prbposed by the défendant. Ii they dld npt eotpply wlth the terms so proposed, 
thei* was nti Cbn tract indâe, and there was no meeting o-f mlnds between the 
parties. The contract propoâed by the dëfettdant was to guaranty the pay- 
ment of a debt to be contracted by a thlrd person upon certain terms. The 
compllance wlth those terms formed the oiUy considération of the défendant'» 
contract. The plalntlff's flrm did not comply wlth the terins, for they sold a 
part of the goods ordered upon a crédit of four months, Instead of six 
œôàths." 

Bragg v.Shain, 49 Cal. 131, is a case wherein a church society 
contracted with Shain for the érection of a churcli, and was to 
pay for the work and materials |31,850, in installments, payable 
on the Ist day of each month, to the amount of 75 per cent, of the 
value of the materials furnished and work done dxiring the preceding 
month, and the remainder was to be pald when the work was com- 
pleted. : One Bonnet became surety for Shain for the f aithful per- 
formance of the contract, During the progress of the work the 
society paid Shain more than the 75 per cent, provided for in the 
contract While the work was under way, Bragg, Tobin, and Bon- 
net furnished Shain materials which were used in the construction 
of the building, and for which Shain neglected to pay, and they flled 
liens, and the présent suit was instituted to enforce thèse liens. 
The trial court decided against Bonnet, holding that, as he was 
surety for Shain, he could not enforce his lien against the society. 
On appeal, Bonnet contended that as Shain had been paid by the 
society more than the 75 per cent, in violation of the terms of the con- 
tract, he was released as surety; and this contention was sustained 
by the court, which held that the failure of the society to retain 
in its hands the one-fourth part of the contract price, as stipulated 
in its contract with Shain, operated as a discharge of Bonnet as 
surety. 

The case of Taylor v. Jeter, 23 Mo. 244, was as foUows: A. 
agreed to fumish material and erect a building for B., and B. 
agreed to pay A. specifled sums at particular stages in the progress 
of the work, the remainder to be paid 60 days after the completion 
of the building, and its acceptance by B. Upon this contract, C. 
became surety for A. The building was completed and accepted 
by B., and although B. received notice, before the completion of the 
building, of the filing of varions mechanics' liens thereon, he paid 
the contract price to A. before he was bound by the contract to pay 
the same. B. afterwards had to pay the liens, and sued C. on the 
contract; but it was held he could not recover, as he had released 
C. by paying A. before he was bound to do so. 

The case of Simonson v. Grant36 Minn.439,31 N.W.Eep.861, is 
similar, in its essential f eatures, to the case of Taylor v. Jeter, supra. 
Following the cases hereinbefore cited, the court held that the sure- 
ties upon the bond were to be considered as released. In the 
course of its opinion the court says: 

"In such cases the surety may be deprived of the Inducement which the 
principal would hâve to peiform the contract in due tlme, as the contract 
required." . , 
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In the case at bar, over $10,000 were paid to the principals be- 
fore, by the tenus of the contract, they were entitled to receive 
anything. Such a gross departure from the terms of the contract, 
to the préjudice of the sureties, opérâtes to release them from the 
bond in suit, uniess the false and fraudulent conduct of the prin- 
cipals in procuring the payment deprives the sureties of the right 
to take advantage of it. In Bebout t. Bodle, 38 Ohio St. 500, it 
is held, where a principal debtor, by falsely and fraudulently rep- 
resenting to the créditer that his surety has consented to an ex- 
tension of time for payment, procures from the créditer an agree- 
ment for such extension in considération that interest be paid, such 
agreement is, as to the créditer, fraudulent; and he may, upon 
discovery of such fraud, even after the period of extension has ex- 
pired, repudiate such agreement, and sue upon the original contract, 
without refunding or tendering back the interest paid under such 
invalid agreement. It is rudimentary that fraud vltiates ail con- 
tracts; and if the plaintiff was induced to make the payment to 
the principals by their false and fraudulent représentations, without 
any fault or négligence on its part, it may well be that the sureties 
would be precluded to invoke such payment as a ground for their 
release from the bond in suit But such is not the situation of 
the plaintiff. The contract provides that: 

"When sald work sliall hâve been, In opinion of party of flrst part, lialf 
completed, sald party of first part, or its engineer, shall carefully estlmate the 
work eompleted, and pay the party of the second part therefor a sum of 
money equal to elghty-flve per cent, of the eost of the completed work, as 
agreed upon hereln: provided, sald sum shall not exeeed the amount of seven 
thousand four hundred and eighty dollars." 

By the terms of the contract the plaintiff, or its engineer, was 
required carefully to estimate the amount of work completed before 
making any payment. The performance of this duty was important, 
for the protection of the sureties. But, if the plaintiff h ad the right to 
rely on the représentations of the contractors, that would hâve been a 
justification for the payment of no more than |7,480; so that the 
fraudulent représentations, relied on, afford no excuse for the pay- 
ment to the contractors of the sum of |10,046.68. In no just sensé 
can it be claimed that the plaintiff was induced to make the pay- 
ment by the fraudulent représentations of the contractors. It had 
no right to rely on such représentations, and it was bound, either 
in person or by its engineer, to malœ the estimate of the work done 
for itself. If the plaintiff was misled, it was through its own fault, 
and the failure to perform what was required of it by the contract. 
In such case, it cannot shift the conséquences of its own fault and 
want of care onto the sureties. Manufacturing Co. v. Kimmel, 87 
Ind. 560. 

In the opinion of the court, the demurrer must be sustained, and 
it is so ordered. 



184 FEDERAL REPORTER, VOl. 57. 

In re BONNEK. 
(Circtdt Court, N. D. lowa, E. D. Aiigust 15, 1893.) 

!. United States Court in the Indian Tereitory — Imprisonmbnt in State 
Pbnitjbntiakt. 

The United States court in the Indian ïerritory has no power to order 
that a senteuce of imprisonment for one year shall be executed In a state 
penitentiary, as Imprisonment in sucli an institution Is limited by Rev. 
St. U. S., § 5541, to sentences for a period longer than one year. In ro 
MiUs, 10 Sup. et. Rep. 762, 135 U. S. 263, foUowed. 

2. Habbab Corpus— Lbaving Prisoner to Rèmbdt bt Appbal. 

On habeas corpus, ths petltloner sought Ms release on the sole ground 
that the United States court ta the Indian Terrltory had erred In dlrectlng 
a sentence of Imprisonment for one year to be exeouted In a state peni- 
tentiary, but made no complaint as to the Jurisdictlon of that com-t over 
the offense or over the person, nor as to the legallty of thé proceedings 
which resulted in the verdict. Hdd, that as the erroneous direction could 
hâve boen con-octed In the trial court, had attention been called thereto, 
and still mlght be corrected by the drcult court of appeals, the prlsoner 
should bé left to his remedy by writ of error, and his discharge refused. 
FoUowing Ex parte Frederlch, 13 Sup. Ot Eep. 793, 149 U. S. 70. 

At Law. Pétition by John Bonner for a writ of habeas corpus. 
Writ refused. 
Jolmson, Cruce & Cruce, for petitioner, 
C. L. Jackson and John E. Stryker, for the United States. 

SHIEAS, District Judge. A pétition for the issuance of a writ 
of habeas corpus, on behalf of Joim Bonner, was filed some time 
since, in wMch it was averred that the petitioner was illegally re- 
strained of his liberty by the warden of the lowa state penitentiary, 
at Anamosa, lowa, in pursuance of a sentence imposed by the 
United States court in the Indian Territory, which, it was claimed, 
is illégal and void. Upon the flling of the pétition, an order was 
issued to the warden of the penitentiary, directing him to make a 
return showirig by what authority he held the petitioner in custcdy, 
which return was duly made, .showing that the petitioner was im- 
prisoned in the penitentiary by virtue of an order made by the 
United States court for the Indian Territory, directtug that a sen- 
tence of imprisonment for a period of one year, proncunced against 
the petitioner for the crime of larceny, should be carried out by 
cOnflning the petitioner in the lowa state penitentiary, at Anamosa. 
The question whether a writ for the discharge of the petitioner 
should be issued was set down for hearing on July 27th, and counsel 
hâve submitted briefs upon the question involved; the position 
taken by counsel for petitioner being that the court in the Indian 
Territory could not lawfully sentence the petitioner to imprison- 
ment in a penitentiary for a period of one year. 

On behalf of petitioner, reliance is placed upon the case of In re 
Mills, 135 U. S. 263, 10 Sup. Ct, Eep. 762, in which the suprême court 
had occasion to consider the extent of the jurisdiction of the United 
States court in the Indian Territory, in determining whether 
the création of that court had deprîved the United States district 
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court in and for the western district of ArEansas of jurisdiction 
over offenses committed in the Indian Territory, and punishable 
by imprisonment at hard labor in the discrétion of the court. The 
fifth section of the act of March 1, 1889, (25 Stat 783,) creating the 
court in the Indian Territory, provides: 

"That the court liereby establlshed shall bave exclusive jurisdiction over aU 
offenses against the laws of the United States committed wlthin the Indian 
Territory, as in tWs act deflned, net punishable by death or Imprisonment 
at hard labor." 

The court held that this section did not deprive the court of the 
western district of Arkansas of jurisdiction over offenses wherein 
the punishment might be imprisonment at hard labor, or imprison- 
ment for a period longer than one year, but it further held that: 

"A sentence simply of 'imprisonment,' in the case of a person oonvicted 
of an offense against the United States, where the statute prescribing the 
punishment does not requîre that the accused shall be confined In a peniten- 
tiary, caunot be executed by confinement In a penltentiary, except in cases 
in whlch the sentence Is for a period longer than one year. • • « There is 
consequentiy no escape from the conclusion that the judgment of the court, 
sentenclng the petitioner to imprisonment In a penltentiary in one case for a 
yesir, and in the other for six months, was în violation of the statutes of 
the United States. The court beloav was wlthout jurisdiction to pass any 
such sentence, and the orders directing the sentence of imprisonment to 
be executed in a penltentiary are void. This is not a case of mère error, 
but one in whlch the court below transcrlbed its powers." 

Under this construction of the statute, it seems clear that the 
order of the court in the Indian Territory, directing the sentence 
of imprisonment for the period of one year to be carried out by con- 
finement in a penitentiary, ins,tead of a jail, was beyond its power 
to make. In the pétition for the writ, no attack is made upon 
the jurisdiction of the court oTer the offense charged against the 
petitioner, and over the person of the petitioner, nor is any exception 
taken to the legality of the proceedings which resulted in a ver- 
dict of guilty brought in by the trial jury. 

The sole ground relied upon is that the court exceeded its power 
in sentencing the petitioner to confinement in the penitentiary. 
That this position is well taken must be conceded, in view of the 
ruling of the suprême court in the case of In re Mills, above 
quoted, and the other cases therein cited. Does it foUow, however, 
that, of necessity, the petitioner is entitled to be discharged upon 
a writ of habeas corpus? The error of which the petitioner com- 
plains is not one affecting the jurisdiction of the court before which 
he was tried over his person, or over the offense of which he was 
convicted. The error is one which could readUy hâve been cor- 
rected in the trial court, had the attention of the court been called 
to it at the time the order was made. Furthermore, by writ of 
error, the petitioner can take the case before the circuit court of ap- 
peals, and thus secure the correction of any wrong done him in the 
premises. The court of the United States for the northern dis- 
trict of lowa, and the judges thereof, hâve no appellate power over 
the proceedings had in the United States court in the Indian Terri- 
tory; and neither by means of the writ of habeas coi-pus, nor any 
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tother procès», can they correct errors committed in cases trîable 
toefore tliiat court Wheire a party has secured to him the right to 
cayry Mp «ase before an appellate court compétent to rectify any 
errors' committed to his préjudice, the better rule is to remit liim 
to tiiis remedy, rather than to grant a writ of liabeas corpus. The 
;pmî)ose sought to be accomplished by means of the writ of habeas 
corpus is not the correction of the error complained of, but to 
cOmpass the discharge of the petitioner from ail further imprison- 
ment. In princîple, this case cornes within the doctrine an- 
nounced by the suprême court in the récent case of Ex parte Frede- 
rich, 149 TJ; S. 70, 13 Sup. Ct. Eep. 793, wherein it is held that, where 
the popisoner has open to him the remedy of a writ of error for the 
correction of whatever injury may hâve been done by the action 
of the trial court, he should be put to that remedy, and the writ of 
habeaa corpus should be refused, unless, in the particular case, 
spécial f acts should demànd bther action. 
Following the ruling in that case, the writ prayed for is refused. 



ROBINSON T. GRBGG. 
(OlriJUlt Ctourt, D. Soutt Oarollna. August 18, 189a) 

1. Pleading-7-Vbbipication. 

Under the South CaroHna practlce, requiring a pleadlng to show what 
facts are stàted on Personal knowledge, and what on Information and 
bellef, and also requlring the veriflcatioh thereto to state tihat the facts 
set out In the pleadlng are true, except as to such facts as are stated on 
Information and belief, and that as to thèse the party belleves them to 
be true, the complalnt and vérification mast be taken together; and tf a 
complalnt shows distlnclly what aUegattons are on Information and be- 
llef, and wha,t from personal knowledge, a vérification statlng tbat the 
complalnt ia true, of plalntifE's own knowledge, except as to those mat- 
ters stated on Information and bellef, and as to thèse he belleves It to be 
true, Is sufflcient. 

2. Samb. 

A certiflcate to the vérification of a complalnt, stattng: "Swom to and 
subscrlbed before me. * • * A. J. R., Clerk of the Circuit Court of tbe 
United Statea. • * * By W. H. S., Deputy Clerk,"— and having tbe seal 
of the coxirt attached, Is insufflclent, In that It purports to be the act of 
the deputy clerk, rather than that of the clerk, Irrespecttve of the ques- 
tion as to whether or not the clerk bas power to adminlster an oath In a 
matter disconnected wlth the court, or the business thereof. 

At Law. Action by W. S. O'B. Eobinson against Walter Gregg. 
Plaintiff moves for judgment. Denied. 

Johnsons & Hanckel, for the motion. 
Abney & Thomas, opposed. 

SmONTON, District Judge. This case cornes up upon a motion to 
take judgment by default for want of an answer. The summons and 
complalnt were served upon the défendant 17th May, 1893. The 
time for answering expired on the rules day in July, (the 3d.) An 
answer was flied and served on the plaintiff's attorneys 29th June, 
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1893. The complaint contained several paragraph.s. In one or two 
of thèse the facts were stated as on information and belief. In the 
other paragraphe tlie statemént was made without qualification. 
The complaint had a Teriflcation, in the f oUowing words : 

"W. S. O'B. Robinson, recelver and plaintiff, above named, being duly 
«wom, says ttiat the foregoing complaint is true, of lus own knowledge, ex- 
cept as to tbose matters stated on information and belief, and as to thèse he 
believes it to be true. Swom to and subscribed before ine this 16th March, 
A. D. 1893. A. J. Reddlck, 

""Olerk of the Circuit Court of the United States for the Eastem District of 
North Oarolina, in the Fourth Circuit. 

"By Wm. H. Shaw, Deputy Oleris." 

The seal of the court is attached. The answer is a gênerai 
déniai, and is not veriûed. Under tlie Code of Civil Procédure in 
South Carolina, (section 177,) whén any pleading is verifled, every 
subséquent pleading, except a demurrer, must be verifled also. The 
plaintiff bases his motion on this section. The défendant insista 
that no vérification to tlie answer can be required: (1) Because 
the vérification to the complaint is not in tbe form required by the 
law and practice in South Oarolina; (2) because the jurât is not 
properly attested; (3) because, if a vérification vs^as originally 
needed, it has been waived by the plaintiff. 

1. According to the practice in the state courts of South Carolina, 
(which practice, in civil cases at law, this court must foUow,) 
when the vérification of a pleading states "that the facts set out 
in the pleading are true, except as to such facts as are stated on 
information and belief, and that as to thèse he believes them to be 
true," it must be made to appear what facts are stated as of Per- 
sonal knowledge, and what facts are stated on information and 
belief. Smalls v. Wilder, 6 S. C. 402; Hecht v. Priesleben, 28 S. 0. 
181, 5 S. E. Kep. 475; Burmester v. Moseley, 33 S. C. 254, 11 S. E. 
Eep. 786. But this need not be shown in the vérification. The 
whole complaint and the vérification must be taken together, and 
when the body of the complaint shows distinctly what allégations 
are on information and belief, and what from personal knowledge, 
the requirements of the law are satisfled. The paragraphs of this 
complaint made this distinction. The objection to the form of 
vérification is overruled. 

2. The next objection is as to the certificate to the vérification. 
It purports to be taken before the clerk of the United States circuit 
court of the eastern district of North Carolina, and is signed in the 
name of the clerk, by his deputy. Grave doubts are entertained as 
to the power of the clerks of the circuit courts of the United States 
to administér oaths generally; that is to say, in matters totally dis- 
connected with their courts, and the business thereof. No express 
authority can be found for it. Be this as it may, — and the point is 
not passed upon, — there is an objection to this certificate which 
seems insuperable. When an oificer is authorized to administér an 
oath to be used elsewhere, it must appear that the affîant came in 
person before the ofiîcer. This is for identification, that he is the 
person who really takes the oath. It must also appear that he 
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was duly sworn; and when the affiant subscribes, or ^ould snb- 
scribe, the oath, it must appear that he did subscribe it. The 
évidence of thèse three essentials is the language of the offlcer, and 
its credibUity and authority dépend wholly upon his ofScial position 
and character, and the responsibUity thereto belonging. In the 
présent instance we hare nothing of the kind, Some one else 
than the clerk states that the aflSant came before the clerk, and 
was swprn, presumably by him, and subscribed the oath. This 
statement cannot bind the clerk, and is but secondary évidence 
of the facts stated. In fact, the most probable conclusions are 
that the affiant did not come before the clerk, was not sworn by 
the clerk, and that the afflant did not subscribe the oath before the 
clerk; that ail thèse were done before the deputy. But the cer- 
tiflcate dœs not say so. We are left to conjecture, and this is not 
sufflcient. 

This conÉlusion renders unnecessary the discussion of the last 
ground. ïlle motion is refused. 



BEOKER V. BALTIMORE & O. E. 00. 

(Circuit Court, D. Indlana. July 19, 189a) 

No. 8.749. 

î. Mastbb and Sekvant— Fello-w Servants— Conductok and Basgagb Mas- 
tek. 

In Inâlana a brakeman on a freight train is consldered tlie coservant of 
the conductor of anotlier train, through whoee négligence a collision oc- 
curs. Kerlln v. Railroad Co., 50 Fed. Rep. 185, followed. 
2. Samb— Pbdebal Courts— Following State Décision. 

The control of the relation of master and servant is reserved to the 
stateis, and fédéral conrts, when admlnistering state law upon this sub- 
ject, should folio w the décisions of the state courts. Kerlin v. Railroad 
Co., 50 Fed. Rep. 185, followed. 

At Law. Action by John P. Becker, administrator, against the 
Baltimore & Ohio Railroad Company, to recover damages for the 
alleged wrongful death of his intestate while in its employment. 
On demurrer to the complaint. Demurrer sustained. 

L. W. Welker and Wm. L. Taylor, for plaintifE 
J. H. CoUins, for défendant. 

BAKEE, District Judge. The défendant demurs to, the second 
and third paragraphs of complaint for the reasonthatneitherof them 
states fact? sufflcient to constitute a cause of action. The plaintifif'» 
intestate was employed by défendant as a brakeman on one of its 
freight trains, and was killed by the carelessness and négligence 
of the conductor and other employés of défendant in charge of and 
operating one of its passenger trains, which, by their carelessness; 
came into collision with the former. This case présents the précise 
question raised and decided in Kerlin v. Eailroad Co., 50 Fed. Eep. 
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185, On the autkority of that case, and for the reasons therein 
stated, tlie demurrer to each paragraph of th.e complaint must be 
Bustained, and it is so ordered. 



In re MAEQUAND. 

(Circuit Court of Appeals, Second Circuit May 24, 1893.) 

CusTOUB Administrative Act op Junb 10, 1890— United States Ciecuit Coubt 
OF Appeals— Rémission of Dcties— New Trial. 

In a case arlsiag under the customs administrative act of June 10, 1890, 
(26 Stat. 131,) It is net witiiin the province of a United States circuit 
court of appeals to grant to or withhold from an importer leave to ap- 
ply to an officer of customs for a remission of dutles levied upon merchan- 
dise imported by hlm, and made the subject of such case; or, if a judg- 
ment rendered In such case by a United States circuit court be afflrmed 
by such circuit court of appeals, to direct or suggest the action of such 
circuit court In regard to a new trial upon newly-discovered évidence or 
newly-ascertalned facts. 

Appeal from the Circuit (Dourt of the United States for the 
Southern District of New York. 

Statement by SHIPaMAN, Circuit Judge : 

At Law. Henry G. Marquand purchased in a foreign country, and on Octo- 
ber 13, 1890, imported therefrom into the United States at the port of New 
York, an antique bronze statuette of Eros, for the purpose of adding the 
3ame to, and making it a part of, a collection of antique bronzes whlch he 
had been gathering for years, and then had in his house. Thls statuette was 
classlfled by the coUector of customs at that port as a manufacture of métal, 
under paragraph 215 of the tarife act of Octol>er 1, 1890, (26 Stat. 582.) The 
said Marquand, as provided in section 14 of the customs administrative act 
of June 10, 1890, (26 Stat. 137,) protested, clalmjng— First, that thls statu- 
ette was free of duty, under the provision for collections of antiqulties, con- 
tained la paragraph 524; and, second, that, if not so free of duty, It was 
dutiable as statuary wrought, etc., under paragraph 465 of the aforesald 
tariff act The board of United States gênerai appraisers, to whom, pur- 
Buant to sectian 14 of the customs administrative act the collecter trans- 
mitted the invoice of this statuette, reversed the action of the collecter, and 
declded that this statuette was free of duty, under the paragraph specified 
in the flrst claim of the protest. The United States circuit court, to which, 
pursuant to section 15 of the customs administrative act, the coUector ap- 
pealed, reversed the décision of the board, and adjudged that this statuette 
was dutiable under the paragraph specified In the second daim of the pro- 
test. The United States circuit court of appeals for the second circuit, to 
which the said M.arquand appealed, afflrmed the judgment of the circuit 
court 55 Fed. llep. (542. Thereafter, and before the circuit court of ap- 
peals had Issued Its mandate, the said Marquand, upon an affldavit settin:? 
forth new facts, moved this court for leave to présent this affidavit to tbe 
coUector of customs, the United States appraiser, the board of gênerai ap- 
praisers, or other cljicer of the customs, as the court might direct, and for 
leave to pétition the colleetor or other proper offlcer to remit the duties as- 
•sessed upon the Eros upon the facts stated In said affidavit, or upon oral 
proof to the efCect stated; and, in case such relief should be denied, then 
that the mandate of the court afflrming the judgment of the circuit court 
should contaln the language: "Without préjudice to such application, or to 
an application of the said Marquand for a new trial from the circuit court 
upon said facts." 

Frédéric H. Betts, for the motion. 
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' EdMr'ara Mitchell, U. S. Atty., and Thomas Greenwood, Asst U. à 
Atty:; bppdsedj 

Before WALLACE and SHEPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge, (after stating tlie facts as above.) The 
application of Henry G. Marquand for leave to présent the facts 
stated in his afSdavit to the coUector of customs or the board of gên- 
erai appraisera or other offlcer of the customs, and for leave to péti- 
tion the coHector or other proper offlcer to remit the duties upon the 
Eros, and the motion that the mandate contain the language, "with- 
out préjudice to such application, or to an application of the said 
Marquand for a new triû from the circuit court upon said facts," 
is not granted. It is not within the province of this court to 
grant or to withhold leave to apply to an ofHcer of the customs 
for a rémission of duties, or, in case a judgment of the circuit court 
is affirmed, to direct or suggest its action in regard to new trials 
upon newly-discovered évidence or newly-ascertadned fact& 



In re KNY et aL 

(Circuit Court, S. D. New ïorli. June 27, 1893.) 

CcsTOMS BuTiES— Clabsipication— "Absoltjtb Alcohol. " 

So-callefl "absoluta alcohol," manufactured in Germany, showing 198 
degrees of proof, belng équivalent to 99.5 per cent, of anhydrous alcohol, 
Imported on the ordera and for the laboratory use of certain collèges, and 
sold by the importera at an advance on the cost prlce of about 20 per 
cent, hdd duty free as a scientiflc préparation Imported in good faith for 
the use of institutions incorporated for educational and sdentiflc pur- 
poses, not Intended for sale under paragraph 677 of the free list of the 
tailff act of October 1, 1890, and not dultable as alcohol at $2.50 per 
proof gallon, under paragraphs 329 and 833 of Sdiedule E of the tarifC 
act of October 1, 1890. 

At Law. 

Appeal by the collector of tlie port of New York from a décision of the 
board of United States gênerai appralsers, concemlng the dassiflcatlon for 
customs duties of certain so-called "absolute alcohol," which was classified 
for duty by the said collector as "alcohol, 198 degrees, $4.95," at $2.50 per 
proof gaUon, under the provisions of paragraphs 329 and 333 of Schedule H 
of the taritî act of October 1, 1890, which provisions are as foUows: "329. 
Brandy and other spirits manufactured or distllled from grain or other 
materlals, aad not speclaUy provided for in this act, two dollars and flfty 
cents per proof gallon." "333. No lower rate or amount of duty shall be 
levied, coUected, and paid on brandy, spirits, and other spirltuous beverages 
than that fixed by law for the description of flrst proof; but it shall be in- 
creased in proportion for any greater strength than the strength of flrst 
proof, and ail imitations of brandy or spirits or wlnes imported by any 
nfimes whatever shall be subject to the highest rate of duty provided for the 
genuine articles respectively Intended to be represented, and in no case less 
than one doUar and flfty cents per gallon." Against this classification the 
importers protested, clalming that the article was a scientiflc préparation 
for collège use, and duty free, under paragraph 677 of the free list of said 
tarife act, which is as follows: "677. Philosophical and scientiflc apparatus, 
instriuuents, and préparations; statuary, casts of marble, bronze, alabaster. 
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or plaster of Paris; patotlngs, drawings, and etcWngs, spedaJly Imported In 
good falth for the use of any society or Institution Incorporated or estabUshed 
for religlous, philosopMcal, educational, sdentiflc, or literary purposes, or tor, 
encouragement of the fine arts, and net Intended for sale." The Importer» 
procured the matter to be certlfled to the board of United States gênerai ap- 
praisers pursuant to section 14 of the so-called "Customs Administrative Act," 
of Jnne 10, 1890, and that board proceeded to take certain testimony In re- 
lation thereto, from wtdch it appeared that this "absolute alcohol" was made 
liy cliemical action by adding lime, and then distilling the liqnid over again, 
by means of which the hlgh percentage of 99.5 of alcohol was obtained; and 
that it -was from two to three times hlgher in price than the regular alcohol 
of commerce, running only to 95 per cent. Proof was also offered that thia 
absolute nloohol was imported on the orders and for the use of certain collèges 
In the United States, and that the importers did not lieép the article in 
stock, nor any other Chemicals, and that it was solely to be used for scientiflc 
pujT)oses. 

The board of gênerai appraisers thereupon rendered a décision, the opinion 
written by Sonierv-ille, gênerai appraiser, in which it was held, referring to 
the absolute alcohol in question, and citing from the United States dispensa- 
tory: " 'In this State It cannot be obtahied by ordinary distillation alone, 
the purest alcoliol thus pt'ocured still containing 11 per cent, of water. To 
separate this, it Is customary to hâve recourse to substances having à very 
strong aflBnity for water, sufflcient not only to abstract it from the alcohol, 
but to retain it at a température at wMch alcohol will distUl over.' The 
mode oï preparing the article is an elaborate chemical process, which is ^ven 
in the worli above cited, and also by expert wituesses examlned before the 
board In the hearing. * ♦ • We mafee the foUowing findings of fact: (1) 
The merchandlse is 'absolute alcohol,' which is an article of commerce en- 
tirely distinct in nomenclature, chemical composition, and uses from alcohol 
proper, and was imported .slnce October 6, 1890. (2) It contains from 98 to 99 
per cent, of pure alcohol, and is used chiefly in the laboratory, either for analyt- 
ical purposes or for iUustrating or teaehlng scientiflc principles. It is worth 
twice as much as common alc<Aol, and is never, therefore, used for mère hi- 
dustrial purposes. (3) It is a préparation of alcohol, made by removing, by an 
elaborate chemical process, 7 or 8 per cent, of water, and can be preserved pure 
only by keeping it in vessels hermetically sealed. (4) The merehandise was 
imported by the protestants speciaUy, In good failli, for the use of collèges 
established for educational, scientiflc, or literary purposes, and for no other 
pnrpose, the importers being paid for their services by making an extra 
charge over prime cost for the merchandlse. The importation la case * * * 
16654A, for CorneU University, in New York, Wesleyan University, at Middle- 
town, Cîoun., and Maine State Collège, in the state of Maine. It follows from 
the last finding that the goods are 'not intended for sale,' within the meaning 
of said paragraph 677, by which we imderstand not intended to be dis- 
posed of by sale to any other person than the corporation or society for whose 
spécial use the importation is permltted to be made. The protests are sus- 
tained, and the decdslon In eacih case reversed, with instructions to reliquldate 
the entries accordingly," 

General Appraiser Tlchenor dissented from the conclusion reached by the 
majority of the board for the foUowing reasons: "(1) Alcohol, whether known 
as 'absolute alcohol' or otherwise, being specially provided for as distiUed 
spirits at a flxed rate of duty per proof gallon in Schedule H of the ijresent 
tariff act, cannot, in my opinion, be held to be exempt from duty under .a 
gênerai and indeflnite provision elsewhere In said act (2) Alcohol absolute, 
or pure alcohol, is not, accordlng to my understandlng, a philosophical or 
'scientiflc préparation,' within the intent and meaning of paragraph 677 of 
the existing tariff, but Is, in fact, an industrial product of variable character 
and value, as is shown by the wide difCerenœ in the Invoice price of the 
several Importations subject of thèse protests, some of which are at marks 
2.30 per kilo, and others at marks 1.85 per kilo. (3) As appears from the 
papers and testimony in thèse cases, the alcohol in question was imported by 
lirms engaged ui the Importation and sale of merehandise of this class; and, 
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wlille this was ImiSOrteà t?y thém on tiie order of the several Instltutloiis 
inentloned, It was sold,by mem to said Institutions at an adrance over cost, 
or at a profit o£ about 20 per cent I am therefore of tlie opinion that the 
merchandise is dutiablé as assessed by the collector." The oollector there- 
upon appealed the casé, to the United States circuit court, under section 15 
of the above-dted ciistohis administrative act of June 10, 1890, and further 
évidence was taken In the circuit court, from whlch It appeared that abso- 
lute alcohol, mnnlng as high in percentage of aohydrous alcohol as the im- 
ported article in question, was manufactured to a considérable estent In this 
country from the ordlnary alcohol of commerce by a process of treatment 
wlth chloride of calcium, whlch, havlng a great afflnity for water, absorbed 
the water from the alcohol, whlch was slowly distlUed over by repeated dis- 
tillations imtU Ihe alcohol reâched the desired strength; that the absolute 
alcohol was a regular article of commerce in the markets of this country, 
and was used conslderably for "cutting olls" to make essences, by confec- 
tloners and manufacturers; that It was also sold to some estent to wholesale 
drugglsts and pharmaceutical çhemlsts. It appeared also to hâve been used 
at one time in combinatlon with camphene In producing an illumlnating fluid. 
There was testlmony, however, that absolute alcohol of the kind imported, 
being of a very superlor character, was used chiefly, if not entlrely, for 
Chemical and laboratory purposes, and by the large universltles in the country, 
and always sold in bottles, to prevent détérioration or absorption of molsture 
from the atmosphère. Evidence was also produced showlng that the proper 
oaths taken by oificers of tlie collèges for whlch the Importation was made 
were dxily presented to the collector of the port on the entry of the mer- 
chandise, whlch was entered free, and the duty subsequently assessed there- 
on by the collector. It was admltted that the importer»' profit in fumishlng 
the artlde to the collèges in question was about 20 per cent. 

Edward Mitchell, U. S. Atty., and James T. Van Eensselaer, Asst 
U. S. Atty., for the collector and the United States. 
Comstock & Brown, for the importers. 

LACOMBE, Circuit Judge, (orally, after hearing argument.) "I 
affirm tiie décision of the board of gênerai appraisers ia this case." 



In re HAAGBR et aL 
(Circuit Court, S. D. New York. June 22, 1893.) 

CUBTOMS DOTIBS— TaBIPF ACT of OcTOBEB 1, 1890— DOTTBD SWISSBS AND PlG- 
UKED SWISSES, OE SWISS SPOTS AND SWISS SpRIGS. 

Cloths composed of cotton, bleached, omamented with dots, spots, 
sprigs, or other figures of cotton that were made in the doth, tn a loom, 
slmultaneously with the manufacture of the doth, by means of bobbins 
whlch operated such times, while the shuttle was weaving the cloth, as 
■ the pattem requlred the production of such figures, and commonly known 
as "Dotted Swisses" and "Figured Swlsses," or "Swiss Spots" and "Swiss 
Sprigs," are nqt dutlable at the rate of 60 per cent, ad valorem, as em- 
brolderies or as articles embroidered, under the provMon for embroideries 
or artldes embroidered contained in paragraph 373 (Schedule J) of tlie 
tariff act of October 1, 1890, (26 Stat. 594,) nor, though containing exceed- 
Ing 100 threads, and not exeeeding 150 threads, to the square inch, count- 
ing the warp and filling, and valued at over 10 c^its per square yard, 
are they dutlable at the rate of 40 per cent, ad valorem, as cotton cloths, 
bleached, containing such number of threads so counting, and valued at so 
much per square yard, under the provision for such cotton doths contalned 
In paragraph 346 (Schedule I) of the same tariff act, (26 Stat 591,) but 
are dutlable at the rate of 40 per cent ad valorem as manufactures of 
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cotton not specially provlded for, uBder the provMon for such mina- 
factures coatalned in paragrapîi 355 (Scheaule I) of the same tarlff act, 
(26 Stat. 093.) 

At Law. Appeal by the coUector of customs from a décision of 
the board of United States gênerai appraisers. 

The flrm of Albert Haager & Co. imported by the Gascogne, January 5, 
1891, by the Bretagne, January 27, 1891, by the Champagne, March 31, 1891, 
and by the Werkendam, Augost 6, 1891, from a forelgn country into the 
United States, at the port of New Yorli, certain merehandise, consisting of 
cloths composed of cotton, bleached, omamented wlth dots, spots, sprigs, 
or other figures of cotton, and commonly known as "Dotted Swisses" and 
"Figured Swisses," or as "Swlss Spots" and "Swiss Sprigs." This merehan- 
dise was classified for duty at the rate of 60 per cent, ad valorem, as em- 
broiderles or articles embroldered by machinery, under the provision for 
"laces * • * embroiderles * * • and articles embroldered by hand or 
machlnery, * * * ail of the above-named articles, composed of * * * 
cotton or other vegetable fibre, or of which thèse substances or either of 
them or a mixtiu-e of any of them Is the component material of chlef value, 
not speelaUy provided for In this act," contained in paragraph 373 (Schedule 
J) of the tarife act of October 1, 1890, (26 Stat. 594,) and duty at that rate 
was exacted thereon by the coUector of ciistoms at that port. 

Against this classification and this exaction the Importers duly protested, 
claiming that this merehandise was not In fact embroldered, and was not 
known commerciaUy as embroiderles; that it was dutiable at the rate of 40 
per cent ad valorem, as manufactures of cotton, under the provision for "ail 
manufactures of cotton not especiaUy provided for in this act," contained in 
paragraph 355 (Schedule I) of the same tariff act, (26 Stat. 593;) that, if not 
80 dutiable, theû that it was dutiable as cotton cloths bleached, colored, 
etc., accordlng to the number of "threads to the square inch, eounting th(; 
warp and flUing," and the value per square yard, at the respective rates ol: 
duty provided for such cloths in paragraphs 344r-348, Inclusive, (Schedule I,) 
of the same tariff act, (26 Stat. 591, 592.) TJpon the receipt of the importers' 
protests the coUector, pursuant to section 14 of the customs administraitlve act 
of June 10, 1890, (26 Stat 137,) transmitted the invoices of this merehandise, 
and aU the papers and exhiblts conneeted therewith, to a board of three 
TJnited States gênerai appraisers on duty at that port. The board of gênerai 
appraisers, having examlued the case thus submitted, found, among other 
thiags, (1) that this merehandise was not embroiderles, or articles em- 
broldered; that Its plain or unornamented portions contained exceeding 100, 
and not exceeding 150, threads to the square inch, eounting the warp and the 
fiUing, but that this merehandise, not being homogeneous, in that the number 
of threads in the part of this merehandise containing the dots, spots, sprigs, 
or other figures was greater than the number of threads in Its plaln or un- 
ornamented portions, was not, under the décision in the case of Robertson 
V. Hedden, 40 Fed. Hep. 322, countable cotton cloths, within the mtent of the 
aforesaid paragraphs 344-348, inclusive; and the board of gênerai ap- 
praisers decided that this marchandise was dutiable at the rate of 40 per 
cent, ad valorem, as manufactures of cotton not speciaUy provided for under 
the provisions for such manufactures contained in the aforesaid paragraph 
355, as first claimed in the importers' protests. 

The collecter, bemg dissatisfled with this décision, applled, pursuant to 
section 15 of the customs administrative act, to the United States circuit 
court for the southern district of New York for a review of the questions of 
law and fact tuvolved therein. In compliance wlth an order granted upon this 
application, the board of gênerai appraisers made their retum to the said 
circuit court, and thereafter a large mass of évidence was taken in behalf 
of the coUector and in behalf of the Importers. 

From the retum and the évidence in the case. In addition to the facts al- 
ready set forth, it appeared that there was a resemblance to embroidery in 
the dots, spots, sprigs, or other figures on this merehandise; that, according 

v.57F.no.l— 13 
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t» tbe tettimonyof tbe gFe«,t maJoillT: of the wltnesseis !n tb!s case, em- 
broldery, as generally knoTm i» trade and commerce, yràs mi ornameatation 
added by means of a needle or needles dlrected by hand or machlnery to a 
doth or fabric after the completlon ot the doth or fabrlc, and articles em- 
broldered, as so known to trade and commerce, were articles that had been 
omàméntéd by means of à needle or iiéedles so directéd; that as far back as 
February 1, 1857, the treasnry department. In Its General Régulation Issued 
at that date, (page 565,) mider the head of "Bmbroldery," promulgated the 
followlng de^nitlon: "Thetermi tamboured or embroldered * ♦ * can only 
be properly and safely applled to thosç tabrics * * • flgured or oma- 
mented by the employment of.the needle whether direçted by the hand or 
by machlnery In the loom or f rame; and consequently.mantifactïires * • » 
flgured ta the loom or machine whlch weaves the fabric, as the texture is 
formed, ^Ithont the employment of the needle either by hand or mechanlcal 
agency are not to be consldered as ♦ ^ * liable to duty • • * as tam- 
boured or ©mbroidered;" that this merchandise was a woven fabrlc com- 
pleted In the loom as it appeared In the marliet,-^tlMit is to say, the dots, 
spots, sprlgs, or such other jQguree that It contained, were made In the cloth. 
In the loom, slmultaneonsly .with the manufacture of the cloth, by means of 
bobblns Whlçh^operated at such tlmes, while the shuttle was weavlng the 
cloth, as the design or pattern of the merchandise reqnlred the production of 
such figures, ond were not, made wlth a needle or needles dlrected by hand or 
machlnery; and that, accordlngto the testimony of the great majority of the 
wltnesses In the case, thls paerchandise was not known to trade and com- 
merce as embrolderies, or as articles embroldered. 

The évidence furthershowed that the yfaxp of this merchandise and of 
other cotton clotlis was the threads theresQi running continuously from end 
to end, and the fllUng, the. threads thereot nmning continuously from side to 
slde, or from aelvldge to seiiîidge; that the threads of the dots, spots, sprigs, 
or other figuras on this merchandise, were not part of either the wai-p or 
fllllng, but were addltlonal to the filling; and that thls merchandise contained 
excee<îing 100 threads, and not exceeding 150 threads, to the square inch, 
countlng tlie warp and fUllug, and was valued at .over 10 cents per square 
yard. Paragraph 346 (Scheduie I) of the aforesald tarife act (26 Stat. 591) 
levies a duty of 40 per cent, ad valorem on "ail cotton cloth, exceeding one 
hundred and not exceeding one hundred and flfty threads to the square inch, 
cotmting the warp and fllling^ • • • bleached, valued at over ten cents 
per square yard." 

Edward Mitctell, TJ. $. Atty., and Thomas Greenwood, Asst. U. S. 
Atty., for collector, 

Oontended that thls merchandise was dutlable as embrolderies, or as 
articles embroldered, under sald paragraph 373, but, if not so dutlable, then 
that it was dutlable as countable cotton cloths, under sald paragraph 346. 

Curie, Smith & Mackie, (W. Wickhan» Smith, of counsd,) for im- 
portera. 

LAOOMBE, OiTcuit Judge, (oraJly.) In this case, aa to the ques- 
tion whether or not the a,pticles are embroideries, I think the weight 
of the testimony is overwhelmingly in support of the conclusion 
reached by the board of gênerai appraisers; and on the other point 
I am indined to adhère to the Views expressed in the case of Bob- 
ertson v. Hedden, 40 Fed* Kep. 322, and for tliat reason shall affina 
the âedslou of the board of gênerai appraisers. 
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In re KLINGENBERG. 
(Circuit Court. S. D. New York. June 28, 1893.) 

CUSTOMS DUTIES— BOAED DP GKNEBAL APPBAISBRS' DECISIONS— JuBISDICTION 
OF ClECUIT CODRTS. 

THe customs administrative act of June 10, 1890, (26 Stat 131,) confers 
no jurisdictîon upon circuit courts of tlie United States, on tlie applica- 
tion of a dissatisfied collector of customs, to review and reverse a déci- 
sion of a board of gênerai appralsers, Involving neitlier tlie classification 
of imported merchandise, nor tlie rate of duty leviable thereon, but pnly 
the value of the paper florin of Austria-Hungary, the currency in whicli 
such merchandise was invoiced. Passavant v. U. S., 13 Sup. CL Kep. 572, 
148 U. S. 2U, applied. 

At Law. Motion to dismiss, for want of jurisdiction, an appeal 
taken by tlie collector of customs from a décision of a board of 
United States gênerai appraisers. 

One A. Kllngenberg imported from Austria-Hungary into the United States, 
at the port of New ïork, certain merchandise, by the Bohemla and by the 
Eugla. The merchandise Imported by the Bohemla was shipped from varlous 
places in Bohemla. The Involce covering thls merchandise was consulated 
at Prague, Bohiemia, July 6, 1892. The shlpment of this merchandise by ves- 
sel to the United States was made from Hamburg, Germany, Jiily 7, 1892. 
and this merchandise was entered for consumption at the port of New York 
July 23, 1892. The merchandise imported by the Rugla was also shipped from 
varlous places In Bohemla. The involce covering this merchandise was con- 
sulated at Prague, Bohemla, July 9, 1892. The shlpment of thls merchandise 
by vessel to the United States was mâde from Hamburg, Germany, July 10, 
1892, and this merchandise was entered for consumption at the port of New 
York July 26, 1892. The involces of the merchandise of both thèse importa- 
tions set ont Its value in paper florins of Austria-Hungary, but were not ac- 
companied wlth consular certlflcates stattng dépréciation in value, per paper 
florin, from that of the gold florin, which (the gold florin) the secretary of 
the treasury, in his instructions to (fflcers of the customs, issued AugUst 3, 
3892, (S 13,091.) declared was the only actual standard of value of that 
country. The secretary, in thèse Instructions, dlrected that, In the absence 
of such certlflcates of dépréciation, thèse officers sbould, in determlnlng the 
Vîilue of aU imported forei^ merchandise, take the value of a paper florin 
at $0.482, whlch sum of $0.482, under the provisions of section 52 of the 
tarife act of October 1, 1890, (26 Stat. 624,) had been estimated by the di- 
rector of the mint, and on July 1, 1892, (S 13,003,) proclaimed by Mm (the 
secretary) to be the value of the gold florin. The collector of customs at 
that port, the local appralser having retumed the involce (and entered) 
amounts of thèse paper florins as the value in such florins of thls mer- 
chandise, thereafter converted thèse amounts of paper florins Into United 
States money of account, at the rate of $0.482 per paper florin, and on the 
amount of such money of account, so obtalned, as the dutiable values of this 
merchandise, exacted duties of the importer according to the classifications, 
and at the rates, provlded by law. Against the exaction of duties on any 
amount of such money of account In excess of thé amount thereof to be ob- 
talned by converting into such money the aforesaJd amounts of thèse paper 
florins at the rate of $0.32, the importer duly protested, clalming that In estl- 
matlng the value of the Austrian florin, the currency in wlilch the Involces 
of thls merchandise were made out, the collector should hâve adopted the 
value of the standard currency of Austria, viz. the silver florin, as laat— July 
1, 1892— (S 13,003) proclaimed by the secretary of the treasury, ($0.32,) or 
the actual value of the Austrian paper florin, and that the collector had no 
right to adopt the (then) proclaimed value of the gold florin ($0.482) In estl- 
mating duties, because this merchandise was not purchased in gold florins, 
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the Involces thereof were not expressed .In gold florins, and gold was not tho 
standard currency in Austria-Hungary. 

Upon tho receipt of this iJrotest thle oollectof, pursuant to section 14 of tlie 
customs administrative act of June 10, 1890, (26 Stat. 137,) trajismitted tlie 
invoîces of tlils merciiandise, and ail the papers and exhibits coimecteâ tiiere- 
wlth, tQ a board of three United States gênerai appi-alsers on duty at tbat 
port. Thé boaid ol gênerai appralsers, upon the case thus submltted, and 
upon évidence taken by it, found, aanojig other facts: (1) That the Invoice 
value of this merchandise was glven Ih, paper florins of Austria-Hungary. 
(2) That the director of the mlnt estimated, and the secretary of the treasury 
proclaimed, on the Ist of July, 1892, (S 1S,003,) the value of the standard 
coin of Austria-Hungary, the sllver florin, expressed in the money of ac- 
count of the United State% to be 32 cents, and that the secretary's procla- 
mation of that date contalned the additional information that the value of 
the gold florin (not the standard coin) was $0.482; that silver was the 
nominal standard; and that paper was the actual standard, the dépréciation of 
which was measured by tbe gold standard. (3) That the value of the paper 
florin was èqual to, or greatei' than, the value oî the silver florin, the standard 
coin of Austria-Himgary, and that this merchandise was not purchased in 
a depreciated currency. (4) That section 62 of the aforesaid tariff act pix>- 
vides that tb.e value of the standard coins in circulation of the vaxious nations 
of the world shall be estimated quarterly, etc., and that the standard coin 
of Austria-Hungary, as proclaimed by the àirector of the mint and by the 
secretary o( the tireasury, Julj 1, 1892, (S 13,003,) was the silver florin in re- 
spect to whlch the paper florin was not a depreciated currency. 

Upon the foregolng facts the board of gênerai appralsers sustained the pro- 
test of the tmporters, and authorized the reliçtuidation of the entries of this 
merchandise in accordance with the claim made therein,— that the value of 
the paper floriijs in wMch the merchandise was invoiced should hâve becn 
taken to b© $0.32 per florin. Under such rellqiiidation, both the classification 
of this merchandise would bë the same as that made, and the rate of auty 
leviable thereon would be the/Same as that levted, by the collector. Th» 
collector, belng dlssatlsfled wlth the décision of the board of gênerai ap- 
pralsers, applied by pétition, and wlthout notice to the importer, to the United 
States circuit court for tlije soutjiem district pf New York for a review of 
the questions of law and fact Involved therein, under that part of section 15 
'of the customs administrative act which provides "that if the owner. Im- 
porter, consignée, or agent of any importeâ merchandise, or the collector, 
or the secretary of the treasuiy, shall be dlssatlsfled with the décision of 
the board of gênerai appralsers, as provided for in section fourteenth of this 
act, as to-the construction of the law and Oie facts respectlng the classifica- 
tion of such merchandise and the rate of duty Imposed thereon under such 
classiflcatton, they or ielther of them, may^ wlthin thirty days next after 
such décision, and not afterwards, apply to the circuit court of the United 
States wlthln the district in which the matter arises, for a review of the 
questions of law and fact Involved in such décision." 

In compliance wlth an order granted upon such application, the board of 
gênerai appralsers made thelr retum to the sald circuit court. Thereafter, 
upon the aforesald pétition, order, and retum, the importer moved the cir- 
cuit court for a Anal judgment or decree dismlssing the appeal of the coUector 
from the décision of the board of gênerai appralsers, on the ground that, 
under section 15 of the aforesald customs administrative act, the circuit eoxu^: 
had no Jurisdlction to entertaln or décide such appeal; therê being Involved 
In the décision of the board of gênerai appralsers no question respecting the 
classification of this merchandise, or the rate of duty leviable thereon, but 
onïy a question respectlng the value of the florin in which the same was in- 
voiced. 

Curie, Smitii & Mackie, (W. Wickham Smith., of counsel,) for the 
motion. 

Edward Mitchell, U. S. Atty., and lliomas Greenwood, Asst. U. S. 
Atty., opposed. 
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LACOMBE, Circuit Judge, (orally.) The case seems to be witMn 
the principles of Passavant v. U. S., 148 U. S. 214, 13 Sup. Ot Kep. 
572. Motion granted 

In re DUNCAN. 
(Circuit Court, S. D. New York. June 27, 1893,) 

CUSTOMS DOTIBS— TAKIFP ACT 01' OCTOBEK 1, 1890— SUGAK Wapbbs— Classipi- 
CATION. 

Sugar wafers wWch are made by biscuit makers of flour, sugar, mllk, 
and eggs, flavored wlth vanilla, and are used exoluslvely as articles of 
table food, ai-e not dutiable at the rate t)f 20 per centum ad valorem as 
nonenumerated maniifactured articles, under tbe provision for sucli 
articles contained in section 4 of the tariff act of October 1, 1890, (2(1 
Stat. 613,) but are free of duty, as "wafers unmedicated," imder the pro- 
vision for such wafers contained in paragraph 750 (free Ust) of the 
same tarife act, (26 Stat. 610.) 

At Law. Appeal by importer frorn a décision of the board of 
United States gênerai appraisers. 

One John P. Duncan, doing business under the name of John Duncan's 
Sons, imported on April 16, 1891, by the Majestic, fçom a forelgn oountry 
into the ITiiited States, at the port of New York, certain so-called "sugar 
wafers." Thèse wafers were classifled for duty as nonenumerated manu- 
factured articles under the provision for such articles contained in section 
4 of the tarife act of October 1, 1890, (26 Stat 613,) and duty at the rate 
of 20 per cent, ad valorem, the rate specifled for such articles by that 
section, was exacted thereon by the collector of customs of that port. 
Against this classification and this exaction tlie importer duly protested, 
ciaimiug that thèse wafers were free of duty, as "wafers unmedicated," 
under the provision for such wafers contained in paragraph 750 (free list) 
of tbe same tariff act, (26 Stat. 610.) Upon the receipt of this protest the 
collector, pursuant to section 14 of the customs administrative act of June 
10, 1890, (26 Stat. 137,) transmitted the Invoice of thèse articles, and ail the 
papers and exhibits connected therewith, to a board of three United States 
gênerai appraisers on duty at this port. 

The board of gênerai appraisers, havlng taken évidence, overruled the pro- 
test of tlie importer, and afflnned tbe classification and the exaction made by 
the coUector. The importer being dissatisfled with the décision of the board 
of gênerai appraisers, applied, pursuant to section 15 of the customs ad- 
ministrative act, to the United States circuit court for the southern district 
of New York for a revlew of the questions of law and fact involved therein. 
In compliance with an order granted upon such application the board of 
gênerai appraisers made its return to the circuit court, and thereafter further 
évidence was taken in that court. 

From the évidence accompanymg this return, and from the further évidence 
taken In the circuit court, It appeared that tliese articles in suit were made 
of flour, sugar, milk, and eggs, and were flavored with vanilla extract. That 
tliey were used exclusively as articles of table food, being of a délicate and 
luxurious kinrt; were mnde only by biscuit makers. and were classed in the 
Une of biscuits. That they were knovsm in the trade as "sugar wafers," or, 
more specifically, .as "vanilla sugar wafers," the word "vanUla" indicating 
tliat they were flavored with vanilla extract; and that, while they contained 
uo élément of médicinal materlal, being in fact unmedicated, they were 
never known in trade and commerce .is "wafers unmedicated" or "unmedi- 
cated wafers." That there were articles known among druggists and phy- 
slcians as "médicinal wafers." which consisted of a thin wator of w^heat 
flour, were brittle when dry, but became flexible and plastic when dipped In 
watnr, and which were used to envelop nauseous medicines when ad- 
minlstered to persons. That there were articles made from the same ma- 
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tedal?, aiid similar in shape, known as wafers, which were nsed lor sacra- 
mèfttâi pilrppges. That there weré otiier articles made from the same ma- 
tertals, anà in thln sheets, tnown to confectloners ànd bakers as wafers, 
and used by confectioners to prevent sticky candie from adhering to 
eacli otlier, or to anythlng with which they might corne in contract, and 
by bakers as a foundation on which cakes and macaroons were placed 
and baked; and that there were stlll other articles known as wafers, and 
used in seallng letters and, other documents. That thèse médicinal wafers, 
thèse sacramental wafers, thèse confectioners' and bakers' wafers, and thèse 
sealing wafers were ail in fact unmedicated, though nelther variety of thèse 
wafers was known to trade and commerce as "wafers unmedicated" or 
"unmedicated wafers." That the term "wafers unmedicated" or "unmedicated 
wafers" was not a trade or commercial term; and that there were articles 
containing-medicines or supposed medicines, and used for médicinal purposes, 
that were known to druggists as "medicated wafers," such as cough wafers, 
bronchlal wafers, worm wafers, and other wafers. 

Comstock & Brown, (Albert Comstock, of counsel,) for importer. 
Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. S. 
Atty., for collecter. 

LACOMBE, Circuit Judge, (orally.) Thèse articles are in fact 
unmedicated. That is not disputed. They are know in commerce 
as "wafers." That also, I understand, is not disputed. Not only 
are they known as "wafers," but they are wafers, within the diction- 
ary raeaning of the term. That has no new meaning either. It 
is a meaning of the word evidently centuries pld. They are there- 
fore within the express phraseology of paragraph 750, and, though 
it may seem strange that congress should make this particular food 
product free, it is not for the court to substitute its own guesses 
as to what the intention of congress may be, when the language 
which they hâve used is so plain upon its face as this phrase is. 
I shall therefore reverse the décision of the board of appraisers, and 
direct the classification under paragraph 750, free. 



VOM OLEFF et al. v. MAGONB, Collector. 

(Circuit c:k>iirt, S. D. New York. July 24, 1893.) 

CuBTOMS Ddtibs— Construction of Stattjtes— Meaning of Phrasb— Provincb 
OF Court and Jury 

In the construction of tarifC laws the ordluary meaning of a phrase in 
common speech is a question of law for the com-t; the commercial mean- 
ing is a question of fact for the jui*y. 

At Law. Action by Eobert Vom Cleff and others against Daniel 
Magone, collector of the port of New York, to recover duties paid 
under protest. Verdict was given for défendant. New trial or- 
dered. 

Comstock & Brown, for plaintiflf. 

James S. Van Eensselaer, Asst. U. S. Atty., for défendant. 

LACOMBE, Circuit Judge. I hâve reached the conclusion that 
there should be a new trial of this case. The jury were correctly 
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instructed as to their duty in weigMng the testîmony touching the 
commercial meaning, if any, of the phrase "steel strips," and there 
was suflQcient évidence as to that to sustain a verdict against the 
plaintiff. Unfortunately, however, the charge was so framed as to 
warrant the inference that they might also détermine what is the 
ordinary meaning of the phrase in common speech. Such mean- 
ing, however, is a question of law, and is for the court. It is im- 
possible to tell whether the jury found for the défendant because 
they were satisfied that the phrase had a trade meaning which 
excluded goods like thèse, or because they thought that the words 
"steel strips," as used in common speech, did not include them. H 
the plaintifif be sound in the contention that his importation is 
within the dictionary meaning of the words used, he probably could 
not avail of his exception upon appeal from the verdict as it 
stands, as the appellate court would be warranted in assuming that 
the jury decided against him as to the trade meaning. 
Verdict is set aside, and new trial ordered. 



WILSON et al. v. UNITED STATES, (two casea.) 

(Circuit Court of Appeals, Seventh Circuit May 17, 1893.) 

Nos. 16 and 81. 

CUBTOMS DuTiES — CLAssiriCATioN — Hbmstitchbd Handkeechikps. 

Hemmed or hemstiched liandkercMefs, -which are not also embroidered, 
are dutiable under paragraph 349 of the tarife act of 1890, as "handker- 
chiefs— composed of cotton or other vegetable flber," and not under para- 
graph 373, as "hemstitched and embroidered handkerchiefs." Rlce v. V. 
S., 53 Fed. Rep. 910, followed. 

Appeals from the Circuit Court of the United States for the 
Northern District of Illinois. 

P. L. Shuman, for importera. 

Thos. E. Milchrist, for the United States. 

Before GEESHAil and WOODS, Circuit Judges, and BUÎOI, 
District Judge. 

PER OUKIAM. Thèse cases were submitted together. The 
question presented is of the proper rate of duty, under the act of 
October 1, 1890, upon handkerchiefs composed of linen, which 
were hemstitched but not embroidered. The duty was assessed 
by the coUector at the rate of 60 per cent, ad valorem under par- 
agraph 373 of the act. The duty was paid under protest, the 
importera claiming in their certificate of dissatisfaction, in the 
iirst case, that the proper duty was 35 per cent, ad valorem, as 
required by paragraph 371, upon "manufactures of flax not other- 
wise provided for, containing over 100 threads to the square inch," 
or, if that was not so, then 50 per cent, ad valorem, under para- 
graph 349, which prescribes that duty upon "handkerchiefs — com- 
posed of cotton or other vegetable flber." No référence to this 
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paT9gi*at>Ii îs made inl^é certiflcate of dissatisfaction In tfie sec- 
ond-case. The board of gênerai appraisers decided that the duty 
of iCO per cent, prescribed in paragraph 373 for "Ixemstitclied and 
embrdidêred handkerchiefs" waa the proper duty, and that déci- 
sion was afQrmed by the circuit court. 

Since the argument of thèse cases, the question haa been de- 
cided by the circuit court Of appeals for the eighth circuit, in the 
case of Eice V. U. S., (decided January 27, 1893,) 53 Ped. Hep. 910, 
and we concur in the opinion of that court that a hemmed or hem- 
stitched handkerchief, which is not also embroidered, is not duti- 
able under paragraph 373 or 371, but is subject to the duty of 50 
per cent, ad valorem prescribed by the 349th paragraph of the 
act. 

It foUows that the judgment in the flrst case should be reversed 
and remanded, with instructions that the duty be relîquidated 
under paragraph 349, and that in the second case the judgment 
should be affirmed, and it is so ordered. 



In re PRIDGBON. 

(Circuit Court, S. D. Ohlo, B. D. July 7, 1893.) 

No. 654. 

CbimiitaIi Law— Sentence— Excessive PtmisHMENT— Impeisonment does not 
Inolude Hard Labor— Habbas Corpus. 

The act of February 15, 1888, (25 Stat 33,) whlch prohlblts horse steal- 
Ing lu the Indian Territory, under penalty oî fine or Imprisonment, or 
both, does not warrant a sentence of imprisonment at hard labor, and a 
person under such a sentence Is entltled to hls disctiarge on habeas corpus. 

Application by Sidney S. Pridgeon for a writ of habeas coipus. 
Granted. 

A. H. Johnson and E. C. Irvine, for applicant. 
Henry Hooper, Asst. II. S. Atty., for respondent. 

SAGE, District Judge. Th.e applicant was indicted by the grand 
Jury of the district court of the flrst judicial district within and for 
Logan county, 0kl. T., and for the Indian country attached thereto 
for judicial purposes, sitting with the powers of a district court of 
the United States, at the September tenu, 1890, of said court, to 
wit, on the day of said term which fell on the 28th of November, 
1890, for the larceny of one horse, three Allies, seven mares, and six 
coïts, within that part of the Indian Territory attached to said 
Logan county for judicial purposes. The terrftory so attached 
included a described part of the Cherokee Outlet, and ail the lands 
occupied by the Kansas, Tonkawa, Otoe, and Missouri tribes of 
Indians, together wiih part of the land occupied by the Osage 
Indians, and a portion of the lowa and Kickapoo and Sac and Fox 
coun tries. He was tried, convicted, and sentenced by said court 
to be imprisoned in the penitentiary at Coliimbus, Ohio, at hard 
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labor, for the tenu of five years, and to pay the costs of prosecution. 
In pursuance of said sentence he was transported to the Ohio 
penitentiary, and has ever since been, and is now, a prifsoner there. 

It is conceded that the only statute under which the court could 
hâve had jurisdiction is the act of February- 15, 1888, (25 Stat. 33,) 
and Tolume 1, Supp. Eev. St. U. S. (2d Ed.) p. 578. That statute 
provides "that any person hereafter convicted in the United States 
courts having jurisdiction over the Indian Territory or parts thereof, 
of stealing any horse, mare, gelding, fllly, foal, ass, or mule, when 
said theft is committed in the Indian Territory, shall be punished 
by a fine of not more than |1,000, or by imprisonment not more than 
flfteen years or by both such fine and imprisonment at the discrétion 
of the court." That the court had jurisdiction under this act is not 
conceded by counsel for the petitioner. It is unnecessary, however, 
to enter upon the discussion of that question, because of the con- 
cession on behalf of the govemment, — which is undoubtedly correct, 
— that, unless the court had jurisdiction under that aet, it had no 
jurisdiction at ail. Assuming, therefore, for the purposes of this 
case, that the court had jurisdiction under that act, the application 
must be granted, for the reason that the sentence was imprisonment 
at hard labor for five years, and the aet provides for "imprisonment, 
not more than flfteen years." The gênerai rule as stated by Justice 
Field in Ee Graham, 138 U. S. 462, 11 Sup. Ct. Bep. 363, is «that a 
judgment rendered by a court in a criminal case must conform strict- 
ly to the statute, and that any variation from its provisions, either 
in the character or the estent of punishment infllcted, renders the 
judgment absolutely void." Accordingly, it was held in Harman v. 
U. S., 50 Fed. Eep. 921, that where the penalty provided by a statute 
was imprisonment at hard labor, and the sentence was imprisonment, 
hard labor not being made part of the punishment, the sentence 
was void. See, also. Ex parte Karstendick, 93 U. S. 396; In re 
Mills, 135 U. S. 263, 10 Sup. Ot. Eep. 762; and In re Johnson, 46 Fed. 
Eep. 477. 

The statement was made upon the hearing that the case of 
William Skagg, upon which an application, it was announced, is to 
be made, will présent precisely the same state of facts, and this is 
conceded by the United States attorney. If so, the application wiU 
hâve to be granted in that case, also. 

I hâve purposely avoided the considération of other questions 
argued upon the hearing of the application, and conflned myself 
to the discussion of the one which, in my opinion, is décisive. 



UNITED STATES v. WILLIAMS. 

(District Court, E. D. South Carolina. July 7, 1893.) 

PosT Office — Brbakikg and Entering to Commit Labcknt — Indictment — 
Building Partit Used for Othbr Pubpobes. 

An indictment under Rev. St § 5478, charging that défendant broke 
into a building used in part as a post office, "with intent to commit thcro- 
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in larceny,'' and did thaï and there steal moneys bçlonging to the post- 
offlce. départaient of the TJnlted States, Is sufflûteiit wlthout cliar^g 
that 'tiie Jntent was tb commit larceny in that part of tlie building 
used as a post office, and that the breaklng and entering was Into that 
part. U. S. V. Campbell, 16 Fed. llep. 23.3, distingulshed. 

At Law. Indictment against Prioleau Williams for breaking 
into a building used in part as a post office, with intent to commit 
larceny therein. On demurrer to the indictment Demurrer sus- 
tained. 

George "Von Kolnitz, for the motion. 
E. F. C!ochran, Asst U. S. Atty, 

SIMONTON, District Judge. The défendant was indicted under 
section 5478, Rev. St., in thèse words: 

"At a stated term of tho district court of the United States for the east- 
em district of South Carolina, begun and holden at Charleston, withta and 
for the district aforesaid, oh the first Monday of July, in the year of our Lord 
one thousand eight hundred and ninoty-three, the jurors of the United States 
of America wîthin and for the district aforesaid, that Is to say, upon thelr 
oaths respectfully do présent that Prioleau Williams unlawfully and forcâbly 
did break into a building used tu part as the post office at Parlers, in the 
said coynty of Orangeburg, and In said state, with Intent to commit therela 
larceny, and did then and there steal, take, and carry away moneys be- 
longtng to fhe post-offlce department of the United States, of the value of 
two dollars aaad slxty-nlne cents, oontrary to the act of congres» in such 
case made and provided, and against the peace and dignity of the United 
States," 

At the call of the case he interposed an objection to the indictment 
in the nature of a demurrer. His position is this: The indictment 
charges that the défendant forcibly broke into a building used in 
part as a post office, with intent to commit larceny therein; that, 
in order to give this court jurisdiction of this offense, the forcible 
breaking into must be in that part of the building used as a post 
office, a,nd not in that part of the buUding not in such use; that 
by the terms of this indictment this does not appear, and that the 
Word "therein" may mean any part of the building, only a part 
whereof is in use as a post olHce; that this makes the indictment 
fatally defective. 

The indictment is in the words of the section, and, if the language 
in the section makes out the offense, the indictment must stand. 
This section is under a subdivision, — "Postal Crimes." The offense 
defined is "forcibly breaking into or attempting to break into 
any post office or buUding used in part as a post office, with intent 
to commit therein larceny," etc. Clearly, the word "therein," qualify- 
ing both members of the sentence, means "in the post office." The 
last part of the indictment fixes its meaning positively, so that the 
défendant is not unadvised of the charge against him, and is in no 
danger of surprise. The défendant quotes in support of his position 
the reasoning of Judge Deady in U. S. v. Campbell, 16 Fed. Kep. 
233. The indictment before Judge Deady charged the défendant 
with bi'eaking into a building used in part as a post office, with 
intent to commit larceny "in that building." It did not foUow the 



UNITED STATES V. WONG DEP KEN. 203 

language of the statute, but made use of a word of much more 
wide signification than that used in the statute. 
The demurrer is ovemiled. 



UNITED STATES v. WONG DEP KEN. 

(District Court, S. D. California. June 30, 189a) 

No. 437. 

Chinbbe— Appbai. pkom Commissionek's Décision. 

Tlie right of appeal to a district court, glven by Act Sept 13, 1888, § 13, 
(25 Stat. 476,) to a Ohinese person adjudgiid by a United States comtriis- 
sioner to be unlawfully in the United States, is not taken away by tlie 
"Geary Act" of May 5, 1892, § 3, (27 Stat 25.) 

Appeal from a Commissioner's Décision. On motion to dlsmiss. 
Denied. 

A. B. HotchMss, Francis J. Thomas, and Thomas D. Eiordan, for 
appellant. 
George J. Denis, U. S. Atty. 

EOSS, District Judge. This is a motion on behalf of the United 
States to dismiss an appeal taken by the défendant, a Chinese 
person, from an order made by a court commissioner for the dis- 
trict directing that he be imprisoned at hard labor in the state 
prison at San Quentin, and thereaffcer deported to China. 

The proceedings before the commissioner were commenced by 
the filing with him of a Terifled complaint charging that after the 
passage of the act of congress entitled "An act to amend an act 
entitled 'An act to exécute certain treaty stipulations relating to 
Chinese,'" approved May 6, 1882, (22 Stat. 58,) "one Ming Lee 
Tue did come into the United States from a foreign place, and, hav- 
ing come, has remained within the United States; that the said 
Ming Lee Tue has been found, and now is, unlawfully within the 
United States; and that at ail the times herein mentioned the 
said Ming Lee Tue was and is a Chinese laborer." 

Upon this complaint a warrant was issued by the commissioner, 
and the défendant, whose true name was found to be Wong Dep 
Ken, having been apprehended, an examination of the charge was 
had before the commissioner, who, from the évidence adduced, 
found him to be a Chinese person and a laborer by occupation, and 
who found and adjudged him to be unlawfully within the United 
States, and therefore ordered: 

"First. That said Wong Dep Ken be imprisoned at hard labor for the 
period of two (2) days at the stato's prison of the state of California, at 
San Quentin, in said state of California; 

"Second. That thereafter said Wong Dep Ken be removed from the United 
States to China; and I order that said déportation of the said Wong Dep 
Ken be made from the port of San Francisco, within the limits of the north- 
em district of California; and I further order that said Wong Dep Ken be, 
and he Is hereby, commltted to the United States marshal for the southem 
district of California for the purposes aforesaid." 
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Th.e appeal is from this order, and is takeo by virtue of the 
thirteenth section of the act of congress entitled "An act to proMbit 
the coming of Chinese laborers to the United States," approved Sep- 
tember 13, 1888, (25 Stat. 476.) 

In U. S. V. Gee Lee, 50 Fed. Eep. 271, 1 G. C. A. 516, it was decided 
by the circuit court of appeals for this circuit that such portions of 
the aforesaid act of September 1.3, 1888, as depended upon the rati- 
fication of a treaty then pendiftg between the United States and the 
emperor of China, but which failed of ratification, never went into 
force, but that section 13 of the act was not so dépendent, and did 
become a law, The same conclusion was reached in cases reported 
in 47 Fed. Eep. 433, (In re Mah Wong Gee,) and 878, (U. S. v. Ohong 
Sam,) and in 55 Fed. Kep. 59, (U. S. v. Long Hop.) The portion of 
that section which is applicable to tlie présent case reads as foUows: 

"TJiat £iiiy Ohlnese person, or person of Chinese descent, found unlawfuUy 
In tûë United States or Its terrltories, may be arrested upon a warrant issued 
upon a complaint, under oath, flled by any party on behalf of the United 
State^, by any justice, judge, or commlssioner of any United States court, 
returhable before any justice, judge, or commissioner of a United States court 
or before any l'nitcd States court, and when convicted^ upon a bearing, and 
found and adjudged to be one not lawfully entitled to be or reiuain in the 
United States, such person shall be removed from the United States to the 
country whence he came. But any such Ohlnese person convicted before a 
commlssioner o£ a United States court may, wlthin ten days from such con- 
viction, appeal to the judge of tJie district court for the district." 

The circuit court of appeals, in U. S. v. Grée Lee, supra, further 
■ held that the phrase "district judge of the district," in section 13 
of the aet of September 13, 1888, is équivalent to the words "the 
district court for the district." It is not denied by the counsel for 
the government that section 13 of the act of September 13, 1888, 
became a law, or that the defendant's right of appeal exists, if it 
has not been taken away by subséquent inconsistent législation. It 
is contended, however, that that resuit has been Avrought by the third 
section of the act of congress entitled "An act to prohibit the coming 
of Chinese personfe into the United States," approved May 5, 1892, 
known as the "Geary Act," Stat, 1891-92, p. 25. So far from this 
latter act repealing any of the provisions of any of the former 
acts on the subject, it starts out by enacting: 

"That ail laws now In force prohlblting and regulattng the coming into this 
country of Chinese persons and persons of Chinese descent are hereby con- 
tlnued In force fi.ir a perlod of ten years from the passage of tlils act." 

Its second section déclares the countiy to which such person or 
persons, in the event of déportation, shall be sent. 

The third section, which it is contended by the government's 
attorney repeals that portion of section 13 of the act of September 
13, 1888, giving the right of appeal from the order of the commls- 
sioner, œerely prescribes a rule of évidence. Its language is: 

"That any Chinese person or person of Chinese descent arrested under the 
provisions, of this act or the acts hereby extended shall be adjudged to be 
imlawfully wlthin the United States, tmless such: person ehall establlsh, by 
affirmative proof, to the satisfaction of such justice, judge, or commissiouer 
hls lawful right to remain In the United States." 
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This is but placing the burden of proof of his lawful right to 
remain in the United States on the Ohinese person or person of 
Chinese descent so arrested. Even if that rule be a violation of 
any constitutional provision or principle, it would go only to the 
validity of the judgment appealed from, which is not now for con- 
sidération. It could not operate to eut ofE or take away the right 
of appeal conferred by an existing provision of law. 

The fourth section of the act of May 5, 1892, prescribes the punish- 
ment to be inflicted upou those convicted and adjudged to be un- 
la wfully within the United States. It reads: 

"ïtiat any such Chinese person or person of Ohinese descent convicted and 
adjudged to be not lawfully entitled to be or remain in the United States 
shall be imprisoned at hard labor for a period of not exoeeding one year, 
and tlioreafter removed from the United States, as hereinbefore provided." 

It was by virtue of this provision of the statute that the com- 
missioner adjudged the défendant to be imprisoned at hard labor in 
the state prison at San Quentin for two days, and to be thereafter 
deported to China. To what extent this sectio'n of the Geary act 
may be a violation of articles 5 and 6 of the amendments to the 
constitution of the United States will be for considération on the 
hearing of the appeal, when the question in respect to the validity 
of the judgment v^iU arise. Its considération on this motion would 
be out of place. 

The remaining sections of the act of May 5, 1892, hâve no appli- 
cation to the présent case. From this brief statement of its pro- 
visions it is apparent that there is nothing in it repealing by impli- 
cation the provision found in section 13 of the act of September 13, 
1888, giving to the défendant the right of appeal from the judgment 
of conviction of the commissioner. On the contrary, the Geary 
act, in its flrst section, in express terms déclares: 

"That ail laws now in force prohibitlng and regulating the comlng into 
this country of Chinese persons and persons of Chinese descent are hereby 
continued in force for a period ol ten years from the date of this act" 

Among the laws in force at the time of the passage of the Geary 
act, as has been seen, was that provision of the act of September 
13, 1888, declaring: 

"That any Chinese person or person of Chinese descent, fonnd unlawfully 
in the United States or ita territories, may l>e arrested upon a warrant issiied 
upon a complalnt, under oath, filed by any party on behalf of the United 
States, by any justice, judge, or commissioner of any United States court, 
returnable before any justice, judge, or commissioner of a United States 
court, or before any United States coiu-t; and when convicted, upon a hear- 
ing, and found and adjudged to be one not lawfully entitled to be or remain 
in the United States, such person shall be removed from the United States to 
the country whence he came. But any such Chinese person convicted before 
a commissioner of a United States court may, within ten days from such con- 
viction, appeal to the judge of the district court for the district" 

That provision of law is the only provision that I hâve found in 
any of the acts of congress in relation to the exclusion of Chinese 
persons and persons of Chinese descent, providing for the filing 
of a veriâed complaint on behalf of the United States charging 
a Chinese person or person of Chinese descent with being unlawfully 
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wit^ÛD-the United Statfis or it^ teraitories, and for the arrest of 
suçh. pèrson upon a wairant issued upon such compMnt by any 
justice, judge, or cppjimissioner of any United States court. That 
it îs still in force, I copsider clear, for the reasons aJready stated, 
tpgether with the acçpmpanying provision concerning the hearing 
on the charge, and the àçcompanying right of appeal in the event 
of a conviction before the commissioner. 
The motion to dismiss the appieal is aceordingly denied. 



UNITED STATES v. WONG DEP KEN. 

(District Court, S. D. Callfomia. July 31, 1893.) 

No. 437. 

1. Chinbsb— Qbart Aot— Bubden of Pkoop— Constitution ai, Law 

Tlie proTlslon of the "Geary Act'' «f May 5, 1892, § 3, (27 Stat. 25,> 
thro'wlng upon a Oiiinesçi pérson acciised o£ belng unlawfully in tlie United 
Statea tfie burden of pro<j)f, is not In confllct witli tlie fédéral constitution. 
In ré Sin^ Lee, 54 Eed. Eep. 334, approved. 

2. Same— Qbabt Aot— Déportation— Constitutional Law. 

Tie déportation under the Geary act of May 5, 1892, (27 Stat. 25,) of 
a Cbtnese person adjudged by a comihlgsloner to be uniawfuily in the 
United States, Is not a punishment for crime, wlthln the meaning of the 
provisions of tlie fédéral constitution, securing to persons accused of 
crime certain rights, incltiding trial by Jury. Fong îue Tlng v. U. S., 13 
Sup. et. Kep. 1016, followed. 

3. CoNSTiTu¥iONAL Law— InfAmous Ceime — Imprisonmknt AT Hard Labor. 

Imprisoameht at hard labor is a punishment rendering the crime for 
which it is hiflicted "infamous," within the meaning of Oonst. U. S. 
Amend. 5, providlng that no person shall be hçld to answer for a capital 
or otherwise infamous crime unless on presentment or indictment of a 
grand jury. 

4. Chinbsb— Qbart Act— ImpsisonmentatHabd Labor— Constitutional Law. 

So much of the Geary act of May 5, 1892, § 4, (27 Stat 25,) as pro- 
vidés for the imprisonment at hard labor of ail Chinese persons adjudged 
by a commissioner to be uniawfuily in the United States, is void, under 
Const. U. S. art. S, § 2, par. 3, and amendments 5 and 6, securlng the 
right of trial by Jury and other rights to persons crimiUaUy prosecuted by 
the United States. 

Proceedtng by the United States against Wong Dep Ken, a 
Chinese person alleged tobe uniawfuily in the United States. The 
commissioner sentenced défendant to imprisomnent at hard labor 
and déportation. Défendant appealèd to thls court. A motion to 
dismiss the appeal was denied. 57 Fed. Rep. 203. Tlie appeal is 
now on flnal hearing. Decree sentencing drfendant to déportation 
only. 

George J. Denis, U. S. Atty, 

A. B. Hotchkiss, Thomas J. Riordan, and Francis J. Thomas, for 
défendant 

ROSS, District Judge. This is an appeal taken by the défend- 
ant, a Chinese person, from an order made by a court commissioner 
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for this district dire«ting that he be imprisoned at hard labor in 
the state prison at San Quentin, and thereafter deported to CMna. 
The proceedings before the commissioner were conunenced by the 
filing with him of a verifled complaint charging that, after the 
passage of the act of congress entitled "An act to amend an act en- 
titled 'An act to exécute certain treaty stipulations Telating to 
Chinese,' " approved May 6, 1882, (22 Stat. 58,) "one Ming Lee Tue 
did come into the United States from a foreign place, and, having 
corne, has remained within the United States; that the said Ming 
Lee Tue has been found, and now is, unlawfuUy within the United 
States; and that at ail the times herein mentioned the said Ming 
Lee Tue was and is a Chinese laborer." 

Upon this complaint a warrant was issued by the conunissioner, 
and the défendant, whose true name was found to be Wong Dep 
Ken, having been apprehended, an examination of the charge was 
had before the commissioner, who, after examination, found him to 
be a Chinese person and a laborer by occupation, and who found 
and adjudged him to be unlawtuUy within the United States, and 
therefore ordered: 

"First That said Wong Dep Ken be Imprisoned at hard labor for the period 
of two (2) days at the state's prison of the state of Califomia, at San Quentin, 
in said state of Califomia. 

"Second. That thereafter said Wong Dep Ken be removed from the United 
States to China; and I order that said déportation of the said Wong Dep Ken 
be made from the port of San Francisco, within the limits of the northem 
district of Califomia; and I further order that said Wong Dpp Ken be, and 
he is hereby, committed to the United States marshal for the southem dis- 
trict of Califomia for the purposes aforesald." 

The appeal was taken by virtue of the thirteenth section of the 
act of congress entitled "An act to prohibit the coming of Chinese 
laborers to the United Statea," approved September 13, 1888, (25 
Stat. 476.) A motion made on behalf of the govemment to dismiss 
the appeal was recently denied by the court, for reasons given in 
an opinion flled on June 30th last. 57 Fed. Eep. 203. The appeal 
is now for disposition upon its merits. 

It appears from the record that the commissioner found from the 
évidence adduced before him that the défendant is a Chinese per- 
son, and a laborer by occupation; that défendant failed to estab- 
lish, by afiarmative proof, to the satisfaction of the commissioner, 
his lawful right to remain in the United States; and that he did 
not make it appear to the commissioner that he (défendant) is a 
subject or citizen of any other country than China. Based upon 
thèse facts, the judgment and order appealed from were given, and 
they rest for their support upon the provisions of the act of con- 
gress entitled "An act to prohibit the coming of Chinese persons 
Into the United States," approved May 5, 1892, known as the 
"Geary Act," (Stat 1891-92, p. 25.) The third section of that act 
is as follows: 

"That any Chinese person or person of Chinese descent arrested under the 
provisions of this act or the acts hereby extended shall be adjudged to be 
unlawfully within the United States, vmless such person shall establish, by 
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affirmative proof, to the satisfaction ofsuch justice, Judge, or commissioner, 
his lawful right to reinaln in the tJnlted States." 

And'its fourth section reads: 

"That any sudi Cliinese person or person of Chinese descent convleted and 
adjudged to be net lawfuUy entltled to be or remain In tlie United States 
shall be iinprisoned at haid labor for a period of noi; exceeding one year, 
and thereafteir remoyed from the United States, as hereinbefore provided." 

— That is to say, as provided by the second section of the act, which 
is as follows: 

"That any Chinese person or person of Chinese descent, when convleted 
and adjudged under any of said laws to be not lawfuUy entitled to be or 
remain in the United States, shall be removed from the United States to 
China, imless he or they shall make it appear to the justice, Judge, or com- 
missioner before whom he o'r they are tried that he or they are subjects 
or citizens of some other coaintry, in whlch case he or they shall be removed 
from the' United States to such country: provided, that, in 'any case where 
such other country of whlch such Chinese person shall claim to be a citizen 
or sitbject shall demand any tax as a condition of the removal of such per- 
son to that country, he oij she shall be. reipoved to China." 

It will be observed that by the third section of the act of May 
5, 1892, the burden of proof of his lawful right to remain in the 
United States is placed on the Chinese person or person of Chinese 
descent charged with being nnlawfully in this country. No one 
questions the power of congress to prohibit the coming into this 
country of any class of f oreigners deemed prejudicial to the in- 
terests of our people. Against the coming into the country of 
Chinese laborers, congress has been legislating for years. The 
reason for such législation is an old story, and need not be re- 
peated. But, notwithstanding the enactments upon the subj'ect, 
the laws hâve been evaded in many ways. By false testimony and 
concocted évidence the courts hâve been imposed upon in cases 
aln;iost without number, and by sea and land the prohibited class 
in large numbers hâve been smuggled into the country in one 
way or another. To prevent ail of this, and give effect to its laws 
upon the subject, as far as possible, congress deemed it wise by the 
provision in question to put the burden of proof of his lawful 
right to remain in the United States on the Chinese person or 
person pf Chinese descent charged with being unlawfully within 
their borders. To those not résidents of and not famihar with 
the Pacific slope, and not so much subject to the evils intended to 
be guarded against by the exclusion acts, "the lines laid down for 
their enforcement may," as appropriately and well said by Judge 
Severens in the Case ôf Sing Lee, 54 Fed. Eep. 334, "seem hard; 
and because such summary dealings with the rights of persons are 
out of the common order to which we are accustomed, and are 
liable to produce injustice in many cases on account of their sum- 
mary expédition and the presumption against the prisoners, they 
may seem severe; but, if the power résides in congress to enact 
such provisions, the discrétion whether it will do so rests in the 
lawmaking power, and the courts must présume it was exercised 
upon sufiScient reasons." In respect to the provision of the Geary 
act putting the burden of proof on those coming within the class 
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thus interdicted, I agrée with. Judge Severens in the case cited, that 
there is not only notMng in it violative of tlie provisions of tlie con- 
stitution of the United States, but, for the reasons given by him, 
and in Tiew of the circumstances already referred to and of others 
that may be suggested, that the provision in question is not un- 
reasonable. He says: 

"The person brought before the commlssioner is one of a class which, by 
the terms of the statute, Is obnoxious to Its opération. That must appear be- 
fore the gênerai .lïirisdietion can be exercised, and sinee, generally, that class 
is interdicted, he can only escape the common lot upon its appearing that he 
is not within the gênerai condemnation. The means of showing this are pre- 
sumably in his own control. It would be extremely inconvénient, and prob- 
ably in most instances impracticable, for the govemment to bring proof of 
the négative fact that the refipondcnt Is not within the exemption. Such cir- 
cumstances are the basis of the rule of évidence which devolves the burden 
on the party who presiiruably bas the best means of proving the fact; but. 
whatever the rule which by the common law would be applicable to trials, 
it cannot be afflrmed that in such conditions the législature cannot prescribe 
such a rule of évidence." 

That the expulsion from this country of a foreigner who came 
into it contrary to its laws, and who was thereby excluded, is not 
subjecting liim to prosecution or punishment for crime, is clear. 
In the late case of Fong Yue Ting v. U. S., 13 Sup. Ct. Eep. 1016, 
the majority of the suprême court held that the subséquent ex- 
pulsion of Chinese persons who came into the country by invitation 
of our govemment is not the prosecution or punishment of such 
persons for crime committed. A fortiori, the expulsion of such 
foreigners as entered the country contrary to and in the teeth o% 
our laws is not to prosecute or punish them for crime committed. 
It results, I think, that the constitutional, statutory, and common- 
law provisions and rules in respect to criminal prosecutions hâve 
no application to the mère expulsion or déportation of such Chinese 
persons as came hère contrary to and in violation of the laws of Ihe 
United States. 

But it by no means foUows that the political right of the govem- 
ment to expel such persons embraces the right to confine them at 
hard labor in a penitentiary before déportation. If the imprison- 
ment of a human being at hard labor in a penitentiary is uot 
punishment, it is difficult to understand how anything short of the 
infliction of the death penalty is. It is not only punishment, but 
punishment infamous in its character, which, under the provisions 
of the constitution of the United States, can only be inflicted upon 
a person after his due conviction of crime pursuant to the forms 
and provisions of law. 

"Infamous punishments," said the suprême court in B3x parte Wilson, 114 
U. S. 426, 5 Sup. Ct. Rep. 935, "cannot be limited to those punishments 
wMch are cruel or nnusual; because, by the eightli amendment of the con- 
stitution, 'cruel and unusual punishments' are whoUy forbidden, and cannot 
therefore be lawfuUy inflicted, even in cases of convictions upon indict- 
ments duly presentcd by a grand jury. By the flrst crimes act of the United 
States, forgery of public securities, or knowingly utterlng forged pubUc se- 
curities with intent to defraud, as well as treason, murder, piracy, mutlny, 
robbery, or rescue of a person convicted of a capital crime, was punlshable 

v.67F.no.l — 14 
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Ivijai 4eatb. Most other offenses weréipunishecl by fine and Imprisonment. 
^YMppîJlg was; piart ,of the punlshment of stealing or falsifylng records, fraurl- 
ulently aeknowledgiiig bail, lareeny of goods, or recelving stolen goods. Dîs- 
iluaJlflcatlon to hold office was part ol the punlsbment of bribery; ànd those 
convlcted of perjury or subornation of perjury, besldes belng fined and 
Imprisoned, were to stand in the plllory for one hour, and rendered Incapable 
ol testilying In any court of the United States. Act April 30, 1790, c. 9, 
(1 Stat 112--117;) Mr. Justice WUson's Charge to the Grand Jury in 1791. 
3 Wils. Works, 380, 381. By that act, no provision was made for imprison- 
ment at hard labor. But the punlslinlent of both fine and imprisonment 
at liard labor was prescilbed by later statutes, as, for Instance, by the 
act of April 21, 1806, c. 49, for counterfeiting coin, or uttering or Importing 
counterfelt coin; and by the act of March 3, 1825, c. 65, for perjury, subor- 
nation of perjury, forgery and counterfeiting, uttering forged securitles or 
counterfelt money, and other grave crimes. 2 Stat. 404; 4 Stat. 115. Since the 
punishménts of whlpplng and of standing la the plllory were alwllshed by the 
act of February 28, 1839, c. 86, § 5, (5 Stat. 322,) imprisonment at hard labor 
bas been substituted for nearly ail other Ignomlnlous punishménts, not cap- 
ital; and by the act of Mfirch 8, 1825, c. 65, § 15, rè-enaoted in Rev. St § 
5542, any sentence of imprisonment at hard laboï' may be ordered to be ex- 
eeuted in a state prison or penltentiary. 4 Stat. 118. What punishménts 
shall be considcred as infapnous may be afCected by the changes of public 
opinion from one âge to anbther. In former tlmes, belng put in the stocks 
was not coosiîdered as necèssarily inf amous; and by the flrst judiclary act 
of the IMted States, whippliïg was classed wlth moderate fines and short 
terras of imprisonment in llmiting the crimlnal Jxirisdlctlon of the district 
courts to cases 'where no other punlshment than whipplng, not exceedlng 
thirty stripeSj a fine not eiceedlng one hundred dollars, or a term of im- 
prisonment not exceeding six months, is to bè Inflicted.' Act Sept 24, 1789, 
c. 20, 8 9,;(1 Stat. 77.) But at the présent day elther stocks or whipping 
mlght be tbought an Inf amous punlshment For more, than a century. Im- 
prisonment at hard labor In the state prison or penltentiary or other similar 
Institution Has been consldered an infamôus punlshment In England and 
America. Among the punlshnients 'that conslst princlpally In their Ignominy,' 
Sir William Blacfestone clones 'hard labor, in the house of correction or 
otherwlse,': ^s weU as whipplng, the plllory, or the stocks. 4 Bl. Comm. 877. 
And Mr. I)ane, vi'hile treatlng It as doubtful whether eonpnement In the 
stocks or ih Uie house ol «HTectlon is. Inlamous, says: 'Punishménts, clearly 
inlaraoua. are death, gallovrs, pllloi-y, brandihg, whipplng, confinement to 
hard labor, and cropplng.' 2 Dane, Abr. 569, 570. The same view lias been 
forclbly expressed by Ohief Justice Shaw. Speaking ol imprisonment In the 
state prison, whleh by the statutes of Massachusetts was. irequlred to be at 
hard labor, hé sala: 'Whether we cnnslder the words "Inlamous pimlshment" 
iu thelr populàr meanlng, or as they are understood by thé constitution and 
laws, a sentence to the state prison, for any ' term of tlme, must be con- 
sidei'fid as lalllng withln them. The convlct Is placed In a public place of 
punlshment, commcn to the whole state, subject to soUtary Imprisonment. 
10 hâve hls haïr cropped, to be clothed In consplcuous prison dress, sub- 
jected to hard lalwr wlthout pay, to hard fare, coarse and meager lood, and 
to severe discipline. Some of thèse a convlct In the bouse ol correction is 
siil>joct to; bvit the house of correction, under that and the vai'ious names 
of "workhouse" and "brldewell," bas not the same character of Infamy 
Mttacbed to It. Besldes, the state prison, for any term ol tlme, Is now by 
law substituted for ail the Ignomlnlous punishménts formerly in use; and, 
unless thla is Inlamous, then tidere Is now no Inlamous punl^ment other than 
capital.' Jones V. Robbins, 8 Gray, 329, 349. In the same case, Mr. Justice 
Merrlck, whUe dJssentlng from tho rest of the court upon the question 
whether, under the words the law ol the land' in the constitution of 
Massachusetts, an Indlctment by a grand jury was essential to a prosecutlon 
for a crime punlshable by Imprisonment in the staté prison, and taklng a 
position upon that question more accordant wlth the récent Judg^ment ol tlils 
court ia Hurtado v. Oaltfomia, 110 U. S. 516, 4 Sup. Ot. Rep. 111, 292, yet 
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concurred wlth the other judges In holding tliat such Imprisonment at hard 
labor was an Infamous punishment 8 Gray, 370-372. Imprisonment at hard 
labor, compulsory and unpaid, is, Jn the strongest sensé of the words, "In- 
voluntary servitude for crime,' spoken of in the provision of the ordinance 
of 1787, and of the tliirteenth amendment of the constitution, by which ail 
other slavery vyas abolished." 

In the subséquent case of Mackin v. U. S., 117 U. S. 352, 6 Sup. 
Ot Kep. 777, the court said: 

"We cannot donbt that at the présent day imprisonment in a state prison or 
penitentiary, -wlth or without hard labor, is an infamous punishment." 

Such punishment, as has been said, cannot be inflicted except for 
crime committed, and after due conviction thereof. By subdivi- 
eion 3, § 2, art. 3, of the constitution of the United States, it is de- 
clared that "the trial of aU crimes, except in cases of impeach- 
ment, shall be by jury." 

By the sixth amendment of the constitution it is declared: 
"In aU criminal prosecutions the accused shall enjoy the right to a speedy 
and publie trial, by an impartial jury of the state and district wherein the 
crime shaU hâve been committed, vyhich district shall hâve been previously 
ascertained by law, and to be inf ormed of the nature and cajuse of the accusa- 
tion; to be confronted wlth the wltnesses against hlm; to hâve compulsory 
process for obtainlng wltnesses In his favor; and to hâve the assistance of 
counsel for hls défense." 

By the fifth amendment it is provided that: 

"No person shall be held to answer for a capital or other infamous crimo 
uuless on presentment or indictment of a grand Jury, except in cases arls- 
îng ia the land or naval forces, or in the militia, when In actual service In 
time of war or public danger." 

The fifth amendment also provides that: 

"No person shall be deprived of llfe, liberty, or property without due pro- 
cess of law." 

That portion of section 4 of the act of May 5, 1892, knovm as the 
"Geary Act," providing for the imprisonment at hard labor for a 
period of not exceeding one year of any Chinese person, or person 
of Chinese descent, convicted and adjudged by a commissioner to 
be not lawfuUy entitled to be or remain in the United States, is, 
in my opinion, clearly in conflict with the provisions of the consti- 
tution of the United States above cited. I am unable to appreciate 
the force of the suggestion made by the district attorney that the 
provisions of the fédéral constitution apply only to citizens of the 
United States and to aliéna permissively therein, and that its pro- 
tections and safeguards cannot be invoked by an alien who came 
into and remains in the country in violation of the express laws of 
the country. One obstacle in the way of adopting that view is 
that it assumes the very question to be determined, namely, 
whether the défendant did come and remain in the country con- 
trary to its laws. But, above and beyond that considération, the 
constitution, which has potency everywhere within the limits of 
our territory, covers alike with its protection every human being 
within it I do not understand that there is anything to the con- 
trary in any of the opinions delivered in the case of Fong Yue Ting 
V. U. S., supra. An alien who cornes into this country against the 
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consent of our government, and even cpntrary to a law expressly 
excluding him, does not thereby become an en«ny of our country. 
Certainly, so long as hé remains within our bordera, and so long 
as our government remains on terms of peace and amity with tlie 
country of wMcb. be is a subject, be must be regarded as a friendly 
alien. If sucb an alien may be arbitrarily deprired of bis liberty, 
surely be may be arbitrarily deprived of bis property, and even of 
bis life. Would any one contend that, if tbe présent défendant 
sbould commit tbe crime of murder witbin tbe United States, tbe 
constitution of tbese states would not secure to bim a trial by jury, 
and any and every other rigbt tbereby guarantied to any otber 
person cbarged witb a similar offense? Certainly not. In tbe 
case of Taylor t. Carpenter, 3 Story, 458, whicb arose iu 1844, tbe 
défendant objected to tbe maintenance of tbe suit on tbe ground, 
among other grounds, tbat tbe plainttffs were aliens. But Judge 
Story answered: 

"Be It so; but lu the courts of the United States, vmder the constitution and 
laws, they are entitled, being alien frlends, to the same protection of tlielr 
riçhts as cltlzens. * * f iîiere is no dlfEerence between the case of a citi- 
zen and that of an alien fdénd where hls rlghts are openly violated." 

In tbe case of Ah. Kow v. Nunan, 5 Sawy. 562, Mr. Justice Field, 
referring to tbe fourteenth amendment of tbe constitution of the 
United States, said: 

"That amendment, in Its first section, declarea who are cltizens of the 
United States, and then enacts that no state shall make or enforce any law 
which shall abridge thelr privilèges and immunities. It further déclares that 
uo state shaU deprlve any person (dropptog the distlnotlve term 'citizen') of 
Ufe, liberty, or property witliout due proeess of law, nor deny to any per- 
son the equal protection of the laws. This inhibition upon the state ap- 
plles to ail the instnimentalities and agencies employed in the administra- 
tion of Its govemment, to its executive, législative, and judlcdal departments, 
and to the subordlnate législative bodies of coxmtles and citles; and the 
equallty of protection thus assured to every one whilst wîthin the United 
States, from whatever coimtry he may hâve come, or of whatever race 
or color he may be, ImpUes not ordy tihat the courts of the country shaU 
be open to hlm on the same terms as to ail others for the security of 
hls person or property, the prévention or redress of wrongs, and the en- 
forcement of contracts, but that no charges or burdens shall be laid upon 
lilm whlch are not equally borne by others, and that in the administra- 
tion of crltnlnal justice he Khall stifl'er for his offenses no greater or différ- 
ent pnnJshŒent. Slnce the adoption of the fourteenth amendment, congresa 
has leglslated for the purpose of carrying out its provisions In accordance 
with thèse views. The Revised Statutes, re-enacting provisions of law passed 
lu 1S70, déclare that 'ail persons wlthln the juiisdiction of the United States 
ShaU hâve the same right in every state and territory to make and enforce 
contracts, to sue, be parties, glve évidence, and to the full and equal benefit 
of aU laws and proceedings for the security of persons and property, as is 
çnjoyed by wiilte cltlzens, and shall be subject to Uke punishment, pains, pen- 
altles, taxes, lieenses, and exactions of every kind, and to no other.' Section 
1977. Tliey also déclare that 'every person who, under color of any statuto, 
ordlnance, régulation, custom, or usage of any state or territory, subjects, 
or causes to be subjected, any dtizen of the United States, or other person 
wlthln the jurlsdiction thereof, to the deprivation of any rlghts, privilèges, 
or immunities seciu^ed by the constitution and laws, shall be liable to the 
party Injured in an action at law, suit in equity, or other proper proceeding 
(or redress.' Section 1979. It is certainly something In which a citizen of the 
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United States may feel a generous pride that the govemment oî his country 
extends protection to ail persons wlthln its Jurlsdiction, and that every blow 
aimed at any ol them, however humblci, corne from what qiiarter It may, 
is 'caught upon the broad shleld of our blessed constitution and our equal 
laws.' " 

The învalidity of that portion of section 4 of the Geary act 
proTiding for the imprisomnent at hard labor for a period of not 
more than one year of the Chinese person or person of CMnese de- 
scent found and adjudged to be unlawfully within the United States 
does not, however, afifect the déportation clause of the section, nor 
any of the othe ■ provisions of the act. There is no necessary con- 
nection between the déportation of the person and his imprison- 
ment at hard labor for one year, or for any less time. The jincon- 
stitutionality of an independent clause of a statute does not ren- 
der unconstitutional the remainder of the statute. 

From the views above expressed, it results lihat that portion of the 
order of the commissioner directing that the défendant be impriscned 
at hard labor in the state prison at San Quentin for two days 
should be annuUed, and that in ail other respects the judgment 
and order shoxild be affirmed. 

Ordered accordingly. 



BATNBRIDGE et al. v. KITCHELL EUEBOSSING 00. 

(Circuit Court, D. New Jersey. July 17, 1893.) 

Patents for Inventions — Invention — Anticipation — Picturb Mats. 

Letters patent No. 4."i2,ï)ll, issued May 26, 1891, are for an "improve- 
ment in material for picture mats," conslsting of a materlal composed 
of a backing or body of soft paper, and a facing of omamental paper at- 
tached thereto and afterwards embossed, the backlng, by reason of Its 
softness, serving as a counter die, thus necessitatlng the use of but one 
die. Held, that the patent Is vold because of anticipation, and also for 
want of Invention, in view of the prlor state of the art. 

In Equity. Suit by Richard W. Bainbridge and others against 
the Kitchell Embossing Company for infringemeoi't of a patent. 
Bill dismlssed. 

Edwin H. Brown, for coxnplaànants. 
H. D. DonneUy, for défendant. 

ACHESON, Circuit Judge. This bill charges înfringement of 
letters patent No. 452,911, dated May 26, 1891, granited to Eichajrd 
W. Bainbridge, for an "improvement in materLal for picture mats." 
In the spécification the patentée states that the "improvement con- 
sists in a picture-mat material, composed of a backing or body 
of soft paper, and an embossed facing attached thereto," and tiiat 
"preferably there wiU be a facing on each side of the soft paper." 
He further ^ays: 

"By this improvement I am enabled to produce a material of omamental 
appearance, sufficiently thick to form a mat, and yet of such character as 
to be readily eut t» the shape requlslte for a mat" 
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BesçribiÀg the maimer in whicîi the mat material ia made, 
th.e spiWiificiation States: 

"A deslgijateB a number of sheetB of soft paper lormtaig a, backing or 
body, and AS A*, deslgnate fadngs attacbed tliereto. The différent sheéts or 
layers of the paper eonstitutlng the backing or body may be vmited by 
paste or othet adhesive substance, and the fadngs may be attactied in the 
sanae wày to the backing or body." 

It is: further stated that "the bajcking or body gives the thick- 
ness deetred for a mat, and, bedng soft, enables any one to readily 
eut throoigh it to form a mat" It is also set forth that "the em- 
bossing oi the facings, A^, A^, is done after their attachment ta 
the backing or body, A," and that this is possible because the ma- 
terial toimiiig the backing or body is of such a soft character that 
it wUl serve as the équivalent of a counter die, and consequently 
enable the embossiog of eaeh facing to be done by a single die. 
This is said to be very important, because the material composed 
of the backing or body and facing may be rolled ont flat after being 
united, which would be iimpossible if the embossing were done be- 
fore thé attachment of the facing, for the reason that the opéra- 
tion of rolling out the material flat would in such case smooth out 
the embossing, This is the whole siubstance of the speoiflcation. 

The elaims of the patent are as foUows: 

"(1) As a new article of manufacture, a material for a plcture mat, havlng 
a backing or body portion conslstlng of layers of soft paper, united together 
by an adheslve substance, and a facing of omamental paper secured thereto, 
substantiaUy as specified. (2) As a new artldle of manufacture, a sheet of 
material for plcture mats, composed of a backing or body of soft material, 
and facings of omamental paper attached to the outer sides thereof, sub- 
stantiaUy as spedfled. (3) The process of maklng material for plcture mats, 
conslstlng in fonning a backing or body of sultable soft paper, and attaching 
thereto a facing of omamental paper, and in subsequently embossing such. 
paper, the backing or body serring as a counter die, siibstantially as spec- 
ified." 

The défendant, among other défenses, sets up anticipation, and 
in one insitance, at least, that défense has been made out. It is 
very cleairly proved by tnistworthy and uncontradicted testimony 
that in the years 1887 and 1888, the dates being fixed by book en- 
tries, before the date of Bainbridge's alleged invention, the A. M. 
Oollins Manufacturing Company, of Philadelphia, made for, and 
sold and delivered to, George Barrie, of Philadelphia, and to Allen 
& Ginther, of Richmond, Va», mat boards for pictures, in consid- 
érable quantities, which were made by pasting together several 
sheets of soft paper to form the body of the mat, which was then 
faced with omamental paper, and the facing soibsequently embossed 
without the usé of a counter die. The process of manufacture 
there pursuçd was identical with the method set forth lu the Bain- 
bridge patéjit, and the article produoed, of which original spéci- 
mens are exhibits in this case, corresponds substantiaUy witix the 
description of the patent. Himer, a mat maker, who eut a por- 
tion of that material into picture-mats for Barrie, testifies that "it 
was an easy-cutting board; it hadn't a hard inner surface to it" 
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Tke rebutting proof s really go no f urther than this : that thèse ex- 
Wbits are inferior to the article now manufactured by th.e plain- 
tiffs. But it appears that the plaintiffs are using "wood pulp" or 
^'wood-pulp board" for tiieir backing or body, and in their printed 
brief they say: 

•'Our position is that the patent Is really for a mat material, having a back- 
ing or body of wood pvilp, and a facing or facdngs appUed thereto, and em- 
liossed after their union, this material being superior to any other ever pvo- 
dnced for the same purpose." 

Of this, however, the patent contains not a hint. Moreover, 
it appears that the material Sipoken of in the évidence indifferently 
as "wood pulp" and "wood-pulp board," which is made of différent 
thicknesses as desired, was a weU-known article on the market at 
the time of Bainbridge's alleged invention, and had long been 
used to fonn the backing or body of card and mat boards; and it 
was no unusual thing for mat makers to paste together several 
sheets of wood-pulp board to form a thick mat It was old to form 
the middles of card and mat boards out of strawboard, a soft 
material, and also of layers of soft paper pasted together. It was 
common to face the mat material made in any of thèse ways by past- 
ing thereon plain omamental paper or embossed paper. Further- 
more, it is shown that as early as 1873, and since. De Jonge & Oo., 
in the city of New York, made mat material for pictures out of 
wood-pulp board, and, at first, faced the material with tinted paper, 
and embossed the paper after it was pasted thereon; but subse- 
quently they omitted the tinted paper, and coated the wood-pulp 
board, and embossed the coating. It will be perceived that the 
patent in suit gives no particular instructions as to the method 
of embossing, and suggests no new instrumentalities. It merely 
States that, by reason of the softness of the body of the material, 
the embossing can be done by a single die. But that was no patent- 
able discovery, and, in fact, was not new in practioe. Aside from 
the mat material made by the A. M. Collins Mann&icturing Gom- 
pany, it appears that, prior to Bainbridge's alleged invention, bris- 
tol boards, although composed of sheets of hard paper, were em- 
bossed withoTit a counter die. Again, the patents to George W. 
Eay, No. 54,404, No. 61,100, and No. 63,177, dated, respectively, May 
1, 1866, January 8, 1867, and Maroh 26, 1867, disclosed a process 
of embossing paper and materials made out of paper without the 
employment of a counter die. As far as I can see, there is no sub- 
stantial différence between the process of embossing shown by Ray 
and the method actually practiced by the plaintiffs and the défend- 
ant respectively. The foUowing extraot is from the cross-examina- 
tion of Mr. Bainbridge, the patentée, when on the stand in this 
case: 

"142 X-Q. How long hâve yon been familiar with the process of embossing 
papers between plates on one of whose faces pattems consisting of cloth 
were pasted, and the runuing the saine between heavy rollers? Answer. 
Abont ten years. 14T X-Q. How does that process dlffer from the process 
whlch you jmploy for the purpose of embossing your material? A. The 
process is the same." 
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The défendant présents a number of other prier piatents hère 
pertinent, but which I will not partiottlarly mention. As alrearly 
seen, the évidence with respect to the material made by the A. M. 
Oollins Mamifacturing Company furnislies a complète défense to 
the bill; but, independent of that instance of clear anticipation, 
the proofs, I think, well warrant the conclusion that, in view of 
the prier state of the art, the patent in siuit did not disclose any 
patentable invention or discovery. Let a decree be drawn dis- 
missing tjhe blQ, vi^ith costs. 



BRIOKILL et al. v. CITY OF HARTFORD et aL 
(Circuit Court, D. Oonnectlcut. July 3, 1893.) 

1. Patents. FOR Intektions —Action at Law foe Infkingbment— Pleading. 

In an action at law for Infringement of a patent, défendants, although 
they pleàd the gênerai issue, may also malntain a spécial plea, that tho 
comblhatlon covered by the patent was not an Invention, and also a, 
ftirther plea, that the comblnatlon covered by the patent requlred for Ita 
production nothing but mechanlcal skill, in view of the prlor state of the 
art 

2. Haub. 

In an action at law for Infringement of a patent, défenses whlch hâve 
been raised by demurrer to the complalnt, and overruled, cannot be made 
part of the answer without leave of court 

3. Samb. 

But in Oonnectlcut the court wlll allow such défenses to be aet up by 
plea for the purpose of savtng a right to revlew on writ of error to the 
circuit court of âppeals; It belng uncertain whether, under the Code 
pleadlng, an asslgnment of error in the ruling on the demurrer Is sufflclent 
to secure such rlght, when the demurrant does not allow final judgment 
to go agalnst hlm upon it 

4. Bamb. 

A plea alleging want of novelty because the alleged invention had been 
prevlously patented, on speclfled dates, to other parties, is Insufflclent, for 
Kev. St. § 4920, requires an allégation that the Invention had been pat- 
ented, or descrlbed in some prlnted publication, before the time of the 
supposed invention. 

At Law. Action by William A. Brickill and others against the 
city of Hartford and others for infringement of a patent. A de- 
murrer to the complaint was heretofore overruled. 49 Fed. Eep. 
372. The case is now heard on motions to strike out certain pleas, 
and on demurrer to other pleas. 

Raphaël J. Moses, Jr., and Talcott H. Russell, for plaintiffa 
, T. E. Steele and Albert H. Walker, for défendants. 

TOWNSEND, District Judge. The questions herein are pre- 
sented upon a motion to strike out the second and fourth pleas, and 
a demurrer tothe third, flfth, stxth, seventh, and ninth pleas, of de- 
fendants, in an action at law to recover damages for the aUeged 
infringement of letters patent No. 81,132, granted August 18, 
1868, to William A. Brickill, for an improvement in feed-water 
heaters for steam fire engines. The défendants move to require 
plaintiffs to reply to the eighth plea, and such other pleas as the 
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court may permit to remain of record. The demurrer to the com- 
plaint, which embraced some of the matters stated in thèse pleas, 
was overruled by Judge SMpman, (49 Fed. Eep. 372.) 

The flrst plea is the gênerai issue. The second plea allèges 
that the combination covered by the letters patent was not an 
invention when it was produced by the patentée. The plaintiffs 
claim that this plea is surplusage, as it is embraced withia the 
gênerai issue. Undoubtedly, want of invention appearing on the face 
of the patent may be taken advantage of under the gênerai issue with- 
out notice, or under anyother plea, or without anyplea. Hendy v. 
Iron Works, 127 U. S. 370, 8 Sup. Ct. Rep. 1275; Dunbar t. Myers, 94 
U.S. 187; Brown v. Piper, 91 U.S. 44; Slawson v. EaUroad Co., 107 
U. S. 649, 2 Sup. Ct. Eep. 663. But défendants claim that the dé- 
fense of want of invention, disclosed by évidence as to the prior 
state of the art, where the combinations constituting such prior 
art are not the same combination as that described in the patent, 
and do not anticipate it, must be separately pleaded. Walk. Pat. 
§§ 446, 599. The circuit court of appeals, in Packing Oo. v. Cassidy, 
53 Fed. Rep. 259, has decided that the want of invention, consider- 
ing the prior state of the art, is matter of défense, and may be 
raised without notice. Eobinson on Patents, (section 992,) says: 

"While the gênerai issue is permitted In the foregolng cases, it Is not in- 
cumbent on the défendant to employ It. He may plead speclally any or ail 
of his défenses, except that which dénies hls performance of the infrlnging 
act; and this is always his proper course, when he désires to tender a spedflc 
Issue, to be simply traversed by the plaintlfCs." 

The same matter cannot be presented both in a spécial plea, and 
by a notice under the gênerai issue. 3 Eob. Pat. § 992. Matter 
which might be made the subject of notice under the gênerai issue 
may be pleaded specially. Evans v. Eaton, 3 Wheat. 503; Cot- 
tier V. Stimson, 20 Fed. Rep. 906; Curt. Pat. p. 357; Oottier 
V. Stimson, 18 Fed. Rep. 689. I do not see that aUowing the second 
plea to stand does the plaintiffs any material injury, and the de- 
fendants insist that without it an important défense would be 
closed against them. 

The third plea allèges that the patent is void because the con- 
trivance is nothing but the combination of old devices, without 
producing any new mode of opération, and states the prior art 
which is relied on to support this claim. The plaintiffs contend 
that this is merely an allégation, in another form, that the combina- 
tion claimed by the patent is a mère aggregation, and not a com- 
bination, and that, therefore, this défense was disposed of by the 
opinion of Judge SMpman on the demurrer to the complaint. It 
seems to me that this défense could not hâve been disposed of on 
demurrer, because it dépends upon proof, not only that the devices 
composing the combination are old, but also that there is no new 
mode of opération. The défendants do not hère claim an aggrega- 
tion, but they claim that the combination is not patentable because, 
its component devices being old, their combined opération is also 
old. 
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The foarth plèa allégés that the combination covered by the 
patent required ûothing but mechanical skill for its production, 
in Tiew of the prior stàte of the ^t. This seems to be équivalent 
to the second plea, wlth the addition of the spécial mâtter con- 
cerning the state of the art on which défendants rely. It is not 
included in the 27 défenses enumerated in Walk. Pat. § 440. Dé- 
fendants' counselclaims that on the trial he can introduce any 
évidence he pleases of the prior state of the art, to show that, 
lia View of the state of thè art, there was no invention. Whether 
this fcaii be done without notice of the particulars intended to 
be provèd, must be decided on the trial. The object of this plea 
seems to be to gUard against an adverse décision as to the ad- 
mission of évidence. The suggestions niade conceming the sec- 
ond pleà afply to the fourth plea. 

The flfth and sixth pleas allège that the patent is void because 
it is f or a mère âggregation, and does not partictdarly point out, 
and distînctly claim, the part, improvement, or combination 
claiméd by the patentée as his invention. The ninth plea sets up 
the statut© of limitations of tiie state of Connecticut as a bar to 
a part 0!f'13ie plaintiffs' claim. Each of thèse points was raised by 
the demurrer to the complaint, and overruled by Judgè Shipman. 
They should not be made a part of the answer without leave of 
court. MeClintick v. Johnston, 1 McLean, 414. But the défend- 
ants wisïito set up the^e défenses in tiieir plea in order to secure 
their right to hâve them passed upon by the circuit court of ap- 
peals. It is not certain that such right could be secured by an 
assignment of error based upon the overruling of sali demurrer. 
The gênerai rule is that, if the demurrant wishes to take advan- 
tage of ^uèh claim of error, he must let final judgment be entered 
upon it, for, if he answers after such ■ mllng, he waives any ob- 
jection to it, except for radical defects. Bliss, Code PI. § 417. 
Sow far this rule prevaHs, under the practice in this state, is not 
settled. The policy of the practice act requires that ail objections 
to the complaint should be taken by demurrer, so that ail prelim- 
inary matters may be reaohed by preliminary objections, and 
disposed of before the trial on the merits. Trowbridge v. True, 
52 Conn. 197; Merwin v. Eichardson, Id. 233; Donaghue v. 
Gaffy, 53 CJonn. 52, 2 Atl. Eep. 397. But the danger and incon- 
venience attendant upon à final judgment on such demurrer 
hâve led to varions expédients for preserving ail such rights 
until the appeal after final hearing. Under thèse circumstances, 
I think I ought to treat thèse pleas as flled upon allowance of a 
motion for leave so to do, especially as plaintiffs demurred to them 
before making any motion to strike out. Défendants désire that 
they be allowed to stand, and be oterruled upon the trial, but, 
plaintiffs having demurred to them, they are entitled to hâve their 
demurrer decided. 

The reasohing of Judge Shipman in the overruling of the de- 
murrers, with which I fuUy concur; shows that thèse pleas are 
demurrable, and I sustain the demurrers on the ground that the 
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pleas are insufficient. Défendants will not be required to file any 
further pleading thereto, and I think, by sustaining the demurrers 
to thèse pleas because of tlieir insufflciency, ail the rights of the 
défendants on appeal will be saved to them. In any case, I do 
not see how the demurrers can be OTermled. 

The sevénth pleà allèges want of novelty, because the alleged 
invention had been previously patented, on certain specified dates, 
by other parties. The dates of the patents so pleaded are prior 
to the date of the patent in suit. Section 4920, Eev. St. U. S., 
provides for allégation and proof of a patent, or description In 
some printed publication, prior to the supposed invention or dis- 
covery. If this plea is held sufacient, and thèse patents pleaded 
really contain the invention in question, complainants must re- 
ply, alleging the real date of invention. This might be a better 
and fairer mode of pleading, but the real question is that pointed 
out by the statute, — ^whether the patents pleaded in défense ante- 
date the supposed invention or discovery, — ^and I think the statute 
requires the défense to be so pleaded. 

The motions to strike out the second and fourth pleas are de- 
nied. The demurrer to the third plea is overruled. The demurrers 
to the flfth, sixth, seventh, and ninth pleas are sustained, with 
leave, as to the seventh plea, to plead over within 20 days. The 
motion to require the plaintiffs to reply to the pleas is denied. 
Walk. Pat. § 478. If plaintiffs choose not to reply by déniai or 
otherwise, they take upon themselves whatever risk may attend 
said refusai. 
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(Circuit Court of Appeals, Seventh Circuit. October 27, 1892.) 

Patents for Inventions— WmD Enoines— Patentability. 

The flrst and second clalms of letters patent No. 362,870, Issued May 
10, 1887, for the combination In a ■wlnd engine of a wheel-supporting 
casting having a tubular spindle, with the wheel monnted on such spindle, 
the sptndle projecting on the plane of the wheel, with the wheel shaft 
joumaled within the sphidle, having its outer end keyed to revolve 
with the wheel, and its inner end connected with the pump rod; and for 
the combination in a wlnd engine with the wheel-supportiug casting, and 
the tubular spindle projecting laterally therefrom, having a bearing 
formed at its inner end of less diameter than the bore of the spindle, of 
the wheel mounted upon the spindle, the wheel shaft passing through 
the bore of thi- spindle koyed to the hub of the wheel, and joumaled at its 
Inner end in said bearing, the crank, the pump rod, and suitable con- 
nections between the crank and pump rod,— are void for want of Inven- 
tion, none of the éléments being new, and there being no Invention In 
their combination. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

In Equity. Suit by the Monitor Manufacturing Company against 
the Zimmerman Manufacturing Company, John W. Baxter, Frank- 
lin T. Zimmerman, and Elias Zimmerman, to restrain the alleged 
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infringement of three letters patent Drfendants obtained a de- 
cree. Gomplainant appeals. Affirmed. 

The opinion of the circuit court, filed September 28, 1891, vras 
as follows: 

Suit for infringement of three patents: The flrst one in order Is No. 258,- 
352, dated May 23, 1882. Infringement is eharged of the second claim only, 
whlch is in thèse words: "In a vertical wind wheel, the castlng, E, in whlch 
the wheel is joumaled, and whlch is curved laterally so as to throw the 
wheel shaft out Of Une with the vane, and thus enable it to swing around 
eut of the wind, substantially as shown." The second patent to be con- 
sidered is reissue No. 10,834, granted May 10, 1887. Infringement is charged 
of daims 6, 7, and 8, whlch are in thèse words: "(6) The combinatlon, with 
the casting having a tubular splndle projecting therefrom, provlded witii 
annular grooves and openiugs leadlng f rom the bore through to the' outer sldp, 
and an oU cup located at tiie inner end of the splndle, and communicating 
with its bore, of the whed hub having an enlarged axial opening to receive 
sald splndle, and the wheel shaft fastened in the outer end of the hub, and 
extended through the splndle, and connected with the pump rod, whereby 
oU from sald 6U cup lubricates the wheel shaft and the wheel hub, sub- 
stantially as described. (7) The combinatlon, with the casting having a 
tubxilar splndle provlded with annular grooves and radial openings extending 
(from its bore, of the wheel hub having an enlarged axial opening to reoelve 
sthe tubular splndle, the shaft keyed to the outer end of the hub and passed 
through the splndle, with the enlarged axial opening, and lubilcating sald hal> 
;ind shaft, suirâtantially as described. (8) The combinatlon with the casting hav- 
ing a tubular splndle projected therefrom provlded with annular grooves and 
radial openings, and an oll cup located at the inner end of the splndle and 
communicating with Its bore, of the wheel hub having an enlarged axial open- 
ing to receive the splndle, ttie shaft keyed to the outer end of the hub and 
passed through the spindle, and the oll réservoirs, disposed around the hub, 
(ind communicating with the large opening, substantially as described, and^ 
for the purpose specifled." The thlrd patent embraced in the bill is No. 
362,870, dated May 10, 1887. Infringement is charged of clalms 1, 2, 3, and 
4, whlch are as follows: "(1) In a wind enghie, the combinatlon, with the 
wheel-Supportlng casting having a tubular spindle projecting laterally there- 
from, of the wheel mounted on sald spindle, whlch spindle projects about 
an equal distance on each side of the plane of the wheel, and the wheel shaft 
journaled wlthln the spindle, having the outer end keyed to revolve with the 
wheel, and having the inner end connected with the pump rod, substantially 
as and for the pùrpose described. (2) In a wind engine, the combination, 
with the wheel-supporting casting and the tubular spindle projecting laterally 
therefrom, having a bearing formed at its inner end of less diameter than the 
bore of sald splndle, of the wheel mounted upon the spindle, the wheel shaft 
passing through the bore of sald spindle keyed to the outer end of the hub 
of the whëel, and joumaled at its inner end in sald bearing, the crank, the 
pump rod, and sultable connections between the erank and pump rod, sub- 
stantially as set forth. (3) In a wind engine, the combination of the wheel- 
supporting casting having a tubular extension projecting therefrom, and 
having a bore In Une with the extension, the Inner end of whlch is enlarged, 
forming a recess, a sleeve having a bore of less diameter than the bore of 
the tubular extension, seated in the recess, leavlng a space between the bottom 
of the recess and the inner end of the sleeve, the wheel hub mounted on the 
tubular extension, and a shaft keyed to the hub and projecting through sald 
extension, and having a bearing In the sleeve, substantially as described. 
whereby the sleeve may be replaced wlthout necessitating the removal 
of the wheel from its bearing, substantially as set forth. (4) In a wind 
engine, the combination of the wheel-supporting casting having a tubular 
spindle projecting iaterally therefrom, the wheel mounted thereon, and having 
the spindle projecting about an equal distance on each side of the plane of 
the wheel, the two séries of radial lubricating boxes, one séries being located 
on one side of the plane of the wheel, the other séries on the other side of 
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the plane of the wheel, the boxes of one séries altemating wlth the boxes 
of the other séries, the wheel shaft keyed to the outer end of the wheel hub, 
passing through the spindle and lubricated by said boxes, that portion ot the 
shaft on each slde of the plane of the wheel being lubricated by Its respective 
set of boxes, substantially as set forth." 

Thèse claims, both by reason of the prior art, and on account of the 
minute and numerous détails of description uSed, are necessarily extremely 
narrow, and show Invention, If at aU, only in the spécifie forms of con- 
struction and oomblnation described; and, this being so, the évidence does 
not show infringemènt, unless it be of the first and second claims of patent 
No. 362,870. If those claims are valid, it is conceded that they hâve been 
infringed. Their validity, however, Is denled; and in view of patent No. 217,- 
125, Issued to C. liOhnes, and Nos. 233,178 and 244,968, Issued to J. S. Adams, 
It is cloar that they are void of invention. Tbe only feature of novelty as- 
serted for the first claim is that the spindle on whlch the wheel Is mounted 
"projects about an equal distance on each side of the plane of the wheel," 
and, for the second claim, the novelty is supposed to be m "the tubular 
spindle • * * having a bearing fonned at Its Inner end of less dlameter 
than the bore of the spindle." Neither of thèse thlngs are new, and there 
was no Invention in Introdudng them into the combinations described. It fol- 
lows tiiat the bill should be dismlssed for want of equity. 

C. P. Jacobs and V. H. Lockwood, for appellant. 
!R. S. Taylor, for appellees. 

Before GEESHAM, Circuit Judge, and BtTNN and JENKINS, 
District Judges. 

PEE CURIAM. The decree appealed from is affirmed upon 
the grounds stated in the opinion of the court helow. 



PALMEE et aL v. MILLS et al. 
(Circuit Court, D. Connecticut June 29, 1893.) 

No. 728. 
FATBNTS POK InTÉHTIONS — VALIDITT — PhELIMINARY InJUNCTION — QdIIjTING 

Fàbrics. 

Letters patent No. 308,981 and No. 308,982, issued December 9, 1884, 
to Frank L. Palmer, are for tmprovements for stitching comfortables by 
machtnery. Owlng to the commercial advantages given by thèse patents, 
complainants, who owncd them, were enabled to practically command 
the entlre business of tliis countiy in this kind of quUts. The validity of 
the patents h.id never been denled, except by one other party who, after 
suit brought for infringemènt, compromised the same, and has ever since 
paid a royalty. Held, that on an application for preliminary miunction, 
where Infringemènt was plaln, the patents woidd be presumed to be valid, 
and the injunction granted, unless défendants gave a suftlcient bond to 
secure any damages decreed against them. 

In Equity. Bill by Frank L. Palmer and others against Crefeld 
Mills and others for infringemènt of patents. On motion for pre- 
liminary injunction. Order aUowing injunction unless bond be 
given. 

E» H. Brown, for complainants, 
J, E. Maynadier, for défendants. 
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TÔ'VCN'SÉïn), District Jildge. TMâ is à motion for a preliminary 
3(;»ju»c£ion,restraining tiie iiiïiingement of daims li and 24 of let- 
ters patent No. 308,981, and of claims 2, 3, i, 12, and 15, of letters 
patent No. 308,982, granted to Frank L. Palmer, December 9, 1884, 
loï- ^i^TtPi^ pir quUting fabrics. The foUôwing f acts appèàred npon 
the, Lçàripig: The complainants' patents provide for a novel and 
nseful mode of stitching comforfcables by machinery. Tlie com- 
mercial adrantages of tàese improvements hâve enabled com- 
plainants to practically c<?nimand the entire business of this coun- 
try in this class of quilts. No one has heretofore disputed the 
validity >of said patents, except the R. T. Palmer Company, Com- 
plainants brought suit against said company, and said suit was 
settled bj^' tbe grant of a shop right in considération of the payment 
of a roy^ty. Said agréement is still in force, and said royalty has 
been annuâlly paid. A comparison of the machines of défendants 
with those of complainants shows them to be substantiaUy the 
same. If the sewing inachine of complainants' model, while in 
opération upon its quiit, be grasped and held fast, and the 
pattem be allowed to move, the model becomes the woÂing model 
of défendants' machine, performing the same functions in the same 
way, with the same resuit. 

The only vital question in the case is as to the validity of complain- 
ants' patçnts, in view of the prior state of the art. But, in view of 
the considérations already suggested, it seems that said patents 
should be assumed to bè valid upon this hearing. As was said 
by Judge Lacombe in Sessions v. Gould, 49 Fed. Eep. 856: 

"The contention that, in view of the prior state of the art, they do not 
diaclose any patentable Invention, is not sufflciently clear and convincing to 
overtlirow the case made ont hy the patents themselves, and the public ac- 
qulescence In theii" validity. The défense of prior public use • * * should 
not he disposed oif on ex parte affldavlts, but reserved for final hearing." 

There is nothing tn the case to show that complainants will not be 
sufflciently protected by a suitable bond. They, hâve already 
granted to tiieir only other competitor a license to make and use 
machines embodying the improvements claimed in said patents. 
One of the défendants, whose financial responsibility is unques- 
tioned, has oflçred to give such bond as may bè required for ail 
damages, proflits^ and costs which may be decreed against either 
the individual défendants, or the défendant corporation. There 
can be no irrtparable damage, in such a case, where the value of 
the royalty can be ascertained, provided the responsibility of de- 
fendants is guarantied. 

Let an order be entered, granting a preliminary injunction, un- 
less the défendants shall, within 10 days, file a satisfactory bond 
for $10,000, conditioned for thé payment of any final money decree 
which may be rendered in f avor of complainants. 
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NATIONAL FOLDING BOX & PAPEB CO. v, PHOENIX PAPBR 00, 

Umlted, et al 

(Circuit Court, E. D. New York. May 18, 1893.) 

1. Patents fob Inventions— Infringembnt—Pbiok Adjudications. 

i In a suit for Inf ringement o£ a patent, where It appears that the courts 
of other circuits ha,ve already sustàlned the valldity of the patent aa 
against ail the défenses now made savé that of anticipation by reason of 
certain patents not before JJi évidence, and hâve also found that défend- 
ants Infringed, the court will accept those décisions, and examine only the 
anticipation aUeged. 

2. Same—Validitt— Anticipation— Paper Boxes. 

Letters patent No. 171,866, Issued January 4, 1876, to Reuben Rltter for 
an Improvement in paper boxes, were not anticlpated by prier inventions, 
and are vaJid. 

lii Eqnity. Suit by the National Folding Box & Paper Com- 
pany against tlie Phoenix Paper Co., Jjimited, and others, for in- 
Mngement of a patent. Decree for complainant. 

Walter D. Edmonds, for complainant. 

Billings & Oardozo, (R. B. McMaster, of counsel,) for défendants. 

BEÎŒDICT, District Judge. This is an action founded upon 
tlie second claim of letters patent No. 171,866, dated January 4, 
1876, issued to Beuben Eitter, for an improvement in paper boxes. 
The patent has expired. The main défense in the case is a defect 
in title, although the défenses of lack of novelty in invention and 
noninfringement are set up in the answer. The patent has been 
several ttmea examined by the courts of the United States, and 
the question of the validity of the patent has been passed upon 
by this court. See Box Co. v. Nugent, 41 Fed. Rep. 1.39; National 
Folding Box & Paper Co. v. American Paper Pail & Box Co., 48 
Fed. Eep. 913, 51 Fed. Rep. 229. Moreover, the infriugement hère 
complained of has been before the circuit court of New Jersey, and 
also before the circuit court of the southem district of New York. 
The question of title raised in this case has also been passed upon 
by the circuit court for the southem district of New York. Na- 
tional Folding Box & Paper Co. v. American Paper PaU & Box Co., 
55 Fed. Rep. 488. TJnder thèse circumstances, the only question 
open for considération on this occasion is whether certain patents 
set up in this case, which were not set up in the former cases, can 
affect the décision. At the argument thèse patents were not 
seriously relied upon, as it seemed to me, and upon examination 
I find nothing in them which impugns the validity of the patent. 
In regard to the title of the complainant in the patent in question, 
my opinion coïncides with that of Judge Coxe, who examined the 
question. 

There must be a decree for the complainant for an accounting. 
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» NORWEGIAN STEAMSHIÏ» CO. V. WASHINGTON. 

(OirciUt Court of Appeals, Fifth carcult Jirne 20, 1893.) 
No. 136. 

1. MàRITIMB I^IBNS— StEVEDORE'S SERTIOÉé— PrESUMPTIOKS. 

The services of a stevedore In stowing cargo in other than the home 
port are Services of a maritime nature, and the presumptlon Is that they 
were rendered on the crédit of the vessel. 
8. Samb— Charter Party. 

The mère fact that a vessel Is under charter by a charter party whlch 
makes the charterers liable for the expenses of loadlng and unloading is 
not sufflcient to exempt the vessel from llabllity to one who renders 
services as a stevedore at the request of one whom he supposes to be 
the owner's or charterer's agent. The burden is on the vessel to show 
that the stevedore had knowledge of the terms of the charter party. 

Appeal from the District Court of the United States for the East- 
em District of Louisiana. 

In Admiralty. Libel by Frederick S. Washington against the 
steamship Kong Frode (the Norwegian Steamship Company of the 
South, daimant) to recover for services rendered as a stevedore. 
There was a decree for libelant, and the claimant appeals. Af- 
ârmed. 

Statement by LOCKE, District Judge: 

The steamship the Kong Frode, owned by the appellaat herein, a corpora- 
tion of Christiana, Norway* was on the 9th of November, 1891, chartered 
by the United States & Honduras Trading Company for the term of 12 cal- 
endar months.' The charter party provlded that the owners should ap- 
point the master, provide the crew, and pay for ail pi-ovtslons and wages; 
the charterers, to pay for coals, fuel, port charges, pilotages, and ail other 
charges whatsoever, and £700 sterling par month for her use and hire. Be- 
f ore thls charter had expired, the charterer, the United States & Honduras 
Trading Company, rediartered her to Boss, Howe & Merrow, of New Orléans, 
to load three càrgoes of gênerai merchandise to Havana and other ports In 
Cuba at charterers' option. By this charter party the charterers were to pay 
f reight at ftxed rates per sack: or bushel; "the vessel to pay for stevedoring, 
and ail other customary charges on cargo." WhUe loadlng under this charter, 
the libelant, as he allèges, was hired and employed bythe master to load and 
properly stow the cargo Into the steamship, and did load and properly stow 
the cargo, whlch, at the agreed rates for whlch ladlng and stowing was 
done, amounted to $369.75. Upon the présentation of the bUl the master 
signed the same, "attesting" It. Upon presenting the biU to the flrm whom 
the libelant supposed to be the agents of the vessel, and at whose place of 
business,— the master being présent,— lie had made the agreement to perform 
the work, •paymcnt was refused, and he commenced suit against the steam- 
ship in an action in rem. The master gave bonds for the release of his 
vessel, and flled exceptions to the libel, whlch being overruled, an answer was 
fîlod, admittlng that libelant was hired and employed to perform the services 
chargea, and that he dld properly store the said cargo, but dénies that the 
price was the agreed price, or that any agreement for priée was made, but 
that the price charged was exorbitant and excessive, aud more than the 
services of libelant wero worth, and averring, further, that the steamship 
was at the tlme nnder a time charter, and the services of the stevedore 
were to be paid for by the diarterèrs, and that the libelant had full knowledge 
of thèse facts at the tlme he performed the services. 

The testimony showed that the flrst charterers, Messrs. Andress & Mitchel, 
under the name of the United States & Honduras Trading Company, had put 
their business as charterers into the hands of Hoadly & Co., of New Or- 
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leans, and that through their représentative, Mr. Wood, the llbelant was 
procured to load the vessel, but before the final détermination of the busi- 
ness the ageney was transferred to Koss, Howe & Merrow, to whom the 
vessel had been rechartered, and Hoadly & Oo. refused to pay any further 
bills. 

Upon the hearing, judgment wàs ^ven for the llbelant for the amoimt 
of the blU, with Interest from judlclal demand and costs, from wUoh judg- 
ment an appeal bas been taken, assiguing as error that the court erred 
in net holding that the steamshlp was under a charter party which ex- 
empted her from UabiUty for stevedores' charges, and the stevedore hav- 
ing been employed by the charterers, under a contract with the charterers, 
the stevedore had no lien on the vessel; that the court erred In not hold- 
ing that the llbelant knew that the vessel was imder a charter party, and 
that he knew he was engaged by the charterers, and that the fact that 
he presented lus blll to the charterers clearly proves thait the services 
were performed by the llbelant on the crédit of the charterers, and not on 
the crédit of the vessel, and therefore the libel should hâve been dis- 
missed; that the court erred in not holding that the services of the steve- 
dore did not Inure to the beneflt of the ship, but inured to the benefit of the 
charterers, and That there was no lien on tlie vessel in favor of the stevedore, 
and in not holding that the libelant's bill was exorbitant and excessive. 

Guy M. Hornor, for appellant 
0. B. Sansmn, for appellee. 

Before PARDEE and McCOEMICK, Circuit Judges, and JA)CKE, 
District Judge. 

LOCKE, District Judge, {af ter stating the facts.) Where a nec- 
essary maritime service, or a necessary service which gives a mari- 
time lien, is rendered to a foreign vessel upon the application of 
the master, or in his behalf, the presumption is that it is rendered 
upon the crédit of the Tessel, and the burden of proof is upon him 
who contends otherwise. The Grapeshot, 9 Wall. 141; The Lulu, 
10 Wall. 192; The Patapsco, 13 Wall. 329. It has been settled as 
the rule in this circuit that a stevedore's services, rendered to a 
ship in taking in, stowing, and discharging cargo, are services of 
a maritime nature, and, when rendered in other than a home port, 
a maritime lien will resuit. Dehnett v. The Main, 2 C. C. A. 569, 
51 Fed. Rep. 954. Such services hâve in numerous cases been 
deemed as necessary to enable a vessel to pursue the gênerai busi- 
ness of the transportation of cargo and the earning of freight, for 
which the vessel is intended, as any other class of maritime serv- 
ices. The Canada, 7 Fed. Eep. 119; The Velox, 21 Fed. Eep. 479; 
The GUbert Knapp, 37 Fed. Eep. 209; The Onore, 6 Ben. 564. 

The duties of consignées or agents of ships, or the agents of charter- 
ers or owners, are sosimUar and undistinguishable that withoutsome 
positive knowledge of their relations, contracts, and agreements, 
it is impossible to détermine to which class an ageney may belong; 
and the fact that a merchant purchases supplies, or procures serv- 
ices to be rendered a vessel, raises no presumption that he there- 
fore sustains relations with the owners that make him responsible, 
and relieve the vessel from a lien. In the great majority of in- 
stances, in ordinary practice, the material man or stevedore con- 
tracts with, and takes his bill for payment to, the agent of the 
v.67F,no.l — 15 
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«hiç, i-whether he représenta tàe owners or charterers, witliout thç 
ilijterteiiliiôn of the liïâsteT; but by so doing he does not abandon 
ïijs n^W to look tô Ijjie tè$sel îii eyfent of a nonpajTnent. It can- 
not 1be presumed or èxpècted ibàt he can be infomed as to the 
6Ka€t prôTisions of the charter, or th« responsibilities of the par- 
ties, in eachparticular Mse. r 

Exainihing this ca^é iû the ligbt of thèse gênerai principles, we 
fail to flnd any affirmative proof that the libelant was informed 
of the diaracter or conditions of the charters, or either of them, 
or thè responsibilities 6f the vessel or charterers, or in any way 
gave li|è agent persoixal crédit, to the exclusion of the vessel, or 
that the circumstances are shown to be such that he should be 
held tô hâve done so. The final charter— the one under which 
he was loading at thIS time— spècîfled distinctly that the vessel 
shouid pay fbr, the; stéyiedoring; ànd, had lie kqown df this, it was 
in no way compuisory npon hûn to go back df that, and flnd to 
whom the term "the tessel," there ased, referred, — whether owners 
or préviens charterers; and, were he» ignorant of the provisions 
of either charter, it cannot be presumed he knew of, or contemplated, 
any payniaster but the vessel. Therè is nothihg that shôws that 
he knew • What relation Hôadly & Go., ■ through whose instrumen- 
tality he was employed, held to the vessel, any more than that 
they were the agents of Andress & Mitchel, whom he says he sup- 
posed tobe the charterers' or owners', agents, — ^ome one who looked 
ont for the business. His testimony; upon this point is: 

"The charterers or the agents of thejshlp, who handled the husiness, made 
the agreemait." "Andress & Mitchel, and John G. Woods, were the agents 
ol Hoadly &; Oo., who were the managing ' owners heré." "I made the con- 
tract wlth the agents of thé ship." "The oWners' agents at that tlme, I sup- 
pose, wëre Andress & Mitchel." . 

He States plainly that he did not know they were the charterers, 
as that did not concern him. 

It is not enough to sho-^v that an agent who employs labor or pro- 
cures supplies for a vessel is a charterer, and under that charter 
liable for the bills incurred, but it is necessary that the creditor 
also be aware of the relation, and f umish the supplies or serv- 
ices with Buch an understanding. The Patapsco, supra. 

There is nothing in the case that raises the presumption that 
libelant pçrformed the services upon the crédit of Andress & 
Mitchel, and intended to look to them for his pay. They do not 
appear to hâve been résidents of New Orléans, but are described 
as "two nten frpm New York, who had opened an enterprise be- 
tween this [New Orléans] and Honduras." Any property or crédit 
they may hâve had in New Orléans, by which it might appear 
libelant Md probably trusted them, is not shown. Not only is 
there ajlack of afSrmative proof that Washington was aware of 
the relations of vessel and charterer, and intended to waive his 
admiralty Ken, but everything tends to strengthen the presump- 
tion that he intended to rely upon it. His bill was made against 
the vessel; he procured the attestation of the master; and, al- 



WILSON V. CHABLESTON PILOTS' ASS'N. 227 

thougb. it was presented , to Hoadly & Co., it was as agents of 
Andress & Mitchel, whom he considered agents for the owners. 
In the cases of The Stroma, 53 Fed. Eep. 281; The Golden Gâte, 
1 Newb. Adm. 313; The Aeronaut, 36 Fed. Eep, 499; and the other 
cases relied upon by respondent, — the charterers were owners pro 
hac vice, and the libelants' agents knew them to be such. Hère, 
such is not the case. The owners appointed and paid master and 
crew, and held cbntrol of the vessel subject only to the ternis of 
the charter party. The charterers were not spécial owners. Nor 
do we flnd that the libelant knew the conditions of the charter 
party, or that by it the charterers were to pay for stevedoring. 

Nor do we find the rates charged to hâve been exorbitant or un- 
reasonable. They appear to hâve been less than were paid by 
some merchants, and the same as paid by ail the vessels consigned 
to the same agents; and the prépondérance of évidence is very 
largely in favor of their being but fair, just, and reasonable. 

We flnd no error in the judgment of the court below, and it is 
affirmed, with costs. 



WILSON V. OHARLESTON PILOTS' ASS'N et aL 
(District Ctourt, E. D. South Oarolina. July 8, 1893.) 

1. PlLOTS— LiABILITV— Tua AND SCHOONEB. 

A pllot engagea to take a schooner nnder tow to sea is llable for any 
damage resulting to the schooner from his negllgently taldng his place 
Tipon the tug instead of on the schooner, although he does so at the re- 
quest of the master of the schooner, 
& Same— Oedinabt Diligence. 

A pllot is not llable for damage to the vessel In his charge unlesa caused 
by his failure to use ordinary diligence, 1. e. the degree of sklll com- 
monly possessed by others in the same employment. 
8. Same— Failure of Master to Obet Pilot's Orders. 

A pllot engaged to take a schooner to sea from the harbor of Charles- 
ton, S. C, statloned himself on the tug, and ordered the schooner to fol- 
low the tug closely. On reaching the Swash chanuel the tug headed S. 
E., (the wind being S. W., and the current from south to north,) thereby 
properly proceedlng down the channel S. B. by E. % E., and on the south 
side thereof. The schooner had raised her malnsaU and jibs by order of 
the pilot, but now, without orders, raised her foresail, and bore ofC to the 
north side of the channel, where she grounded. The wind was fair 
enough to take the schooner ont by her sails alone. Held, that the pilot 
was not llable. 
4. TowAGE— Liabilitt of Tug— Négligence of Tow— End of Contract. 

The master of a schooner knowingly engaged a tug of inferior power to 
tow him to sea from Charleston harbor. In passing down the Swash 
channel, the schooner being under sail, with a breeze sufflcient to take her 
to sea without the aid of steam power, she negligenûy ran aground 
on the north side of the channel, aud thereafter negllgently lowered her 
mainsall, making it impossible for the tug to get her off. Held, that the 
tug did not contribute to the accident, and was not liable for any further 
service tmder the contract of towage. 

In Admiralty, Libel by Samuel P, Wilson, master of the schooner 
Kate V. Aitken, against the Charleston Pilots' Association and 
others, for négligence resulting in the loss of the schooner while 
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in the clu|rge of one of respondents' agents. Exceptions to the libel 
wêreovéiïnled. 55 Fed. Eep. 1000. Ldbel dismissed. 

Bfyan & Bryan, f or libelant. 

Smythe & Lee and J. X. Nathàns, for respondents. 

SBfONTON, District Judge. Tbis is a libel in personam against 
the members of the Charleston PUots' Association (not incorporated) 
and tke owners of the steam tug Eelief. It was brought by the 
master of the schooner Kate V. Aitkep, which grounded on the 
bar ofr Charleston, while leaving that port, in tow of the Eelief, 
and in charge of S. G. JBringloe as pilot, and a member of and desig- 
nated for that duty by the Charleston Pilota' Association. She be- 
came a total loss. The case has taken a wide range. To under- 
stand it in ail of its aspects, the f acts must be stated in detaiL 

No person can engage in the business as pilot on the bar and 
harborof Charleston unless he possesses a commission or licënse 
for that purpose from the state, called a "branch." This license 
is granted to a number limited by law, after tests of the fitness of 
the appUcant, the exécution by him of a bond, and his qualification 
on oath. Gen. St. S. 0. § 1260 et seq. The rate of compensation is 
flxed by law. Pilotage is compulsory on ail vessels coming from 
other than home ports. The duties of pUots are carefully laid down. 
The reason for the èiistence of this privileged class is to secure 
safety to vessels entering or departing a port Up to a récent period 
there wété engaged iù this serviëe on this bar from 10 to 12 vessels, 
owned by différent per^cais, and the pilots in thèse vessels cruised 
for long distances to the northward, southward, and eastward, 
stimulated by compétition. For the purposes of mutual convenience, 
increased profit, decrease of expense, and diminution of toil and 
exposùré the pilots formed the association, and adopted printed 
articles of agreement. Threé pilot boats, and none other, are used 
in this service by ail the pilots. They are hired by the association, 
which also victuals and mans them. A certain number of pilots 
do duty in rotation On thèse vessels, watching for and piloting 
in inward-bound vessels. The bUl for this service is made out in 
the name of, and the money is paid to the Charleston Pilots' Associa- 
tion. When a vessel is ready for sea she is not taken out, as for- 
merly, by the pUot who brought her in, or by some pilot substi- 
tuted by him, but by a pilot designated by the association. The 
association has a regular oflSce rented by it, where are the prési- 
dent and secretary and treasurer. A roster is kept in this oflSce 
of the pilots, members of the association, and their tours of duty, 
presumably made out by, or under the direction of, or with the 
acquiescence of, the président. Outward pilotage is paid to the 
association, and ail moneys earned by pilotage are deposited in a 
common treasury, in the name of the association. Each month 
the expenses of the boats, salaries, rénts, and ail common expendi- 
tures are paid out of this common fund. The net resuit is divided 
equally among the active members of the association. One of the 
questions made in the case is, is this association a copartnership, 
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and as such responsible for the loss of this schooner while in charge 
of Mr. Bringloe? This will be disposed of hereafter. 

The Kate V. Aitken, a three-mast schooner of tons, entered 

the port of Charleston with a cargo of coal on 26th February last, 
in charge of Mr. Aldert as pilot, a member of the pilots' associa- 
tion. A bill made ont in the name of this association for the pilot- 
age was presented to and paid by the schooner on that day. She 
discharged cargo, and went up Ashley river. Taking in a cargo 
of dry phosphate rock, she was towed down by the tug Relief on 8th 
March, and anchored off the battery. Her master sent notice to 
the ofiBce of the pilots' association of his intention to go to sea, and 
S. G. Bringloe was designated as pilot to take him to sea. About 
9 o'clock A. M. of the 9th March the pilot boarded the schooner 
from the tug Eelief. This tug had been engaged by the schooner. 
Her master would hâve preferred a larger tug, and endeavored to 
employ one; but, owing to some courtesy existing between her tug 
master and the Relief, he found himself without choice on that day. 
Anxious to get to sea, he made no further objection to the Relief. 
When the pilot boarded the schooner he asked her master whether 
he preferred the pilot to be on the tug or on the schooner. It 
seems that it was the usual practice to put the pUot on the tug, 
unless the master of the vessel otherwise wished. On this occasion 
the master quickly and emphatically expressed his préférence that 
the pilot should be on the tug. Perhaps it is well to say in passing 
that if disaster occur because the pilot is on the wrong boat he can- 
not excuse himself by reason of any préférence of the master. He 
is employed because of his supposed knowledge of ail that is nec- 
essary to take a vessel to sea. The pilot then went to the tug, 
after giving instructions as to the paying out the hawser to be used 
as a tow line. He specially directed that the hawser be passed 
over the port, which was the lee bow, and that the tow should fol- 
low the movements of the tug strictly. During the night before 
there had been a heavy blow. When the tug and her tow started 
there was a good breeze blowing from the south and west. From 
this it was évident to the pUot that when they were crossing the 
bar they would hâve the wind abaft the beam, and at the same time 
would encounter a current moving athwart the channel. The ve- 
locity of this current was about one to one and a half knots per 
hour. Presumably because he knew this, the pUot ordered the line 
to be passed over her lee bow, so that her head should be kept to 
windward. The day was bright and clear, the wind moderate 
enough, blowing from S. W. by W., growing more fresh as they 
approached the océan. The tow line was about 70 fathoms, — 420 
feet; the schooner was 125 feet long, and the tug was 66 feet The 
tug and tow proceeded towards the bar. The master of the schoon- 
er took sole charge of the wheel, and remained at it, keeping her 
well aft of the tug. After they had passed Ft. Sumter the schooner 
raised her mainsail and jibs by order of the pUot. They passed 
through the jetties at the top of the high water, and entered the 
Swash channel, the speed over the ground being four miles an 



'230 FEDERAL SBPOKTEB,Trol. 57. 

hour. Thé èxit of this cààniiel Is a straight eut, dredged oui by 

the government, about 90 or 100 feet wide and -^ feet long. 

Its course îs S. E. by E;" f E. On thé north side of the channel 
the baa^s bf sand descend abruptly to the channel. On the south 
side; they shelve gradually. The ùàf ffiark of the channel is the 
raidge of Et. Sumter light thouse with St. Philips Church steeple 
in Charléston. The north sidé of the channel is in a Une with the 
nOTtkeasit angle of the fort and the Steeple. The south side of the 
channel îa in the Une with a mark on the fort and the steeple. 
When the tug entered this narrow part of the channel, the pilot, 
who had been closely watdiîng the tug and tow, and giving di- 
rections constantly to the former, standing upon the top of the 
house, eaw that the schooner seemed to be foUowing him properly, 
as, indeed, she had been doing ail the time. He was then pro- 
ceeding down the channel. As he was encountering a current 
athwart his course, and had the wind on his starboard beam, he 
put tiie'head of the tug, as he says, to S. E. by S., or, as the tug 
maeter says, to the S. E., so that by the resolution of forces he 
could go in the direction of the channel S. E. by E. f E. At that 
point tiie pilot put his glass up, in order more carefuUy to observe 
the range, and see that he was keeping it. He had the tug weU 
on the south side of the channel, possibly a little south of it, and, 
as we hâve seen, the tow foUowing him. After he had observed the 
range with his glass, and seeing that he had the steeple well to the 
soutili ôf the mark on the fort, he took the glass down, looked at 
the schooner, and found that she was over his port quarter on the 
north side of the channel, and, the instant after,. the tow grounded 
on the bank. Just bèfore this the master of the schooner, without 
orders from the pilot, hoisted his foresail, and as soon as he struck, 
— ^likewise without orders, — ^he lowered his mainsail. He had, he 
says, carefuUy f oUowed ail the movements of the tug, and had obeyed 
aU orders of the pilot up to that time. When she grounded he for 
the first time observed the range, and found her outside of and north 
of the channel. When the schooner grounded, the wind and the 
swell put her f urther up on the shoal. She resisted aU the efforts 
which the tug at once put forth to get her off. Soon after she 
bUged, was deserted, ahd became a total wrcck. 

The tug Eélief had towed the schooner on the day before the 
accident down Ashley river to her anchorage, and was well known 
to libelant She is a smaU tug, quite old, — thirty-odd years, — and 
her propeUerwaswom. She had lost power. But shewasregularly 
employed in towage, and carrled vessels to sea quîte as large as 
or larger than the Aitken. She had power enough for this pur- 
pose. But she probably dîd not hâve sufficient power to pull the 
schooner tha;t day off that shoal. Perhaps she was not put to a 
fair test on that occasion. When the master lowered his mainsail 
and left his jibs up, his heel being aground, he drove her head up 
on the shoal as on a pivot, and counteracted ail efforts of the 
tug to pull her off. The Confidence or the Hercules, two large 
tugs of that port, might eîther of them hâve done this. But the 
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master was not obliged to go to sea with the Belief, uid he knew 
when he employed her that ske was smaller than and had not 
the power either of the Confldence or the Hercules. Still he em- 
ployed her. The libel charged her want of power as a faiilt con- 
tributing to the accident as thereby being unable to perfonn the 
towage contract 

The questions in this case are: Is the pilot, S. G. Bringloe, re- 
sponsible m damages for this accident? If so, is the Charleston 
Pilots' Association, of which he is a member, responsible for his 
acts? Did the tug contribute to the accident? 

1. Is the pilot responsible in damages for this accident? He was 
in control of the movements of the tug and of the tow. Macl. 
Shipp. 277. He was charged with the safety of the schooner, and 
of ail that she carried, being bound to use due diligence and care 
and reasonable skill in the exercise of his important functions. 
He îs answerable if the schooner suffered damage through his 
default, négligence, or want of skill, while her helm was under 
his control. Id. 278. He was not an insurer, and is only charge- 
able for négligence if he fail in due. knowledge, care, or skill in 
avoiding obstructions known or which should hâve been known to 
him. The Margaret, 94 U. S. 496; The James A. Garfleld, 21 Fed. 
Eep. 475. If he used Ms best judgment and skill in avoiding 
known dangers, he cannot be held liable, although the resuit may 
show that this judgment was wrong. Mason v. Ervine, 27 Fed. 
Eep. 459; Campbell v. WUliamson, 1 Phila. 198. «It is settled 
that if the occupation be one requiring skill, the failure to exert 
that needful skill, either because it is not possessed or from inat- 
tention, is gross négligence." Curtis, J., in The New World v. 
King, 16 How. 469. An eminent text writer, whose name is 
authority, lays down the principle: 

"Every man who offers his services to another, and Is employed, assumes 
to exerdlse In the employnient such skill as he possesses, with a reasonable 
degree of diligence. In ail thèse employments where peculiar skill is requl- 
site, il one offer his services he is understood as holding himself ont to 
the public as posscsslng the degree of skill commonly possessed by others in 
the same employment, .and if his pretensions are unfounded he commits a 
Sîpecies of fraud on every man who employa him in reliance on his public 
profession. But no man, wliether sMlled or uuskilled, undertakes that the 
task he assumes shall be performed suocessfuUy and without fault or error. 
He undertakes for good faith and integrity, but not for infallibility; and he 
is liable to his employer for négligence, bad faith, or dishonesty, but not for 
losses conséquent on mère error of judgment." Cooley, Torts, 647. 

This îs the law of this case. Did this accident happen because 
the pilot failed to exert needful skill, either because he did not 
possess it or from inattention? Did he display négligence, bad 
faith, or dishonesty? Assuming, for the sake of the argument, 
that he occasioned the accident, was ît conséquent on his want of 
skill, négligence, bad faith, or dishonesty, or on a mère error 
of judgment? Mr. Bringloe has been in the practiee of his busi- 
ness as a pilot on this bar for over 40 years. He is haie and vigor- 
ous, and in full possession of hîs faculties. He has always borne 
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an excellent réputation for caution and skUl as a pilot, and Ma 
habits are steady. He frequently sounds and knows the bar, and 
is weU acquainted with this new channel. On the day of the ac- 
cident ail the testimony shows that he was alive and vigilant, 
constantly attentive. He began by putting the tow line on her 
lee bow, thus aiding her head to the wind and current. He put 
up her mainsaii to tiie same end, just before they were about to 
encounter the current. The wind being fair, — ^fair enough to take 
the schooner ont by her sails alone, — ^he thus aided any defect of 
power in the tug. He kept himself on a prominent lookout on the 
tug the whole way, and observed ail the movements of the schooner. 
At the moment of the accident he was watching and verifying the 
range by the landmarks. There is a total absence of évidence 
tending to show î^ant of knowledge, want of care, or want of skiU, 
or bad faith, except the fact of the accident itself. This is not a 
case in which the fact of the accident is conclusive of the cause. 
If the groundîng arose from the act of the pilot, it was by an error 
of judgment. The distinction between an error of judgment and 
négligence is not easily determined. It would seem, however, that 
if one assuming a responsibility as an expert possesses a knowl- 
edge of facts and circumstances connected with the duty he is 
about to perfbrm, and if he brings to bear ail his professional ex- 
périence and skill, weighs thèse facts and circumstances, and dé- 
cides upon à course of action wMch he faithfully attempts to carry 
out, the want of success, if due to sueh course of action, would 
be attributed to error of judgment, and not to négligence. But 
if he omits to inform himself as to facts and circumstances, or 
does not possess the knowledge, expérience, or skill which he pro- 
fesses, then, if failure is caused thereby, this would be négligence. 
The Tom Lysle, 48 Fed. Eep. 693. But it does not appear that 
the accident was occasioned by an error of judgment on the part 
of the pilot. ; He took position on the tug în accordance with the 
custom of the pilots of this bar. Some of them testifying in this 
case sây that it is the most proper position for the pilot, and the 
libelant côQCurred in this opinion. "When the pilot left for the 
tug he instnicted the libelant to follow him, and watch closely 
his movements. The libelant, a skillful and experienced seaman, 
master of the schooner, took and kept the wheel. He showed that 
he understood his instructions by folio wing them out correctly 
down to thé Swash channel. Ail the witnesses agrée in this. 
When in thîs channel the tug was well over on its south side. 
Owing to the wind from the S. W., and the current from S. to N., 
the tug was heading S. E., or S. E. by S., and under the resolu- 
tion of forces she was actually proceeding down the channel S. E. 
by E., I E. The proper place for the tow, if she obeyed instruc- 
tions, was also on the south side of the channel, and, regulating 
lier movements by those of the tug, she should hâve headed S. E., or 
S. E. by S., and so acted upon by two forces she would hâve foUowed 
the tug in the direction she was actuaUy going, down the channel, 
going over nearly the same ground, holding a weather position, 
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and giving ample room for leeway. This was her position and 
direction jnst before the accident, for when th.e pilot observed ker 
immediately before tMs be saw bar over tbe starboard quarter of 
tbe tng. Wben be took down bis glasses and looked at ber be 
found tbat sbe was bearing off tbe port quarter, on tbe nortb side 
or beyond tbe nortb side of tbe cbannel, and tben sbe got aground. 
How tbis occurred can only be conjectured. It may bave been 
owing to tbe fact tbat by tbe raising of tbe foresaU tbe scbooner 
got improper leeway, or perbaps tbe rising sail obscured tbe vision 
of tbe master at tbe wbeel, and so prevented bim from keeping 
tbe scbooner well up. Wbatever may bave been tbe cause, one 
tbing seems most probable: tbat obédience to tbe order of tbe 
pilot did not cause it. It does not appear tbat tbe pilot is respon- 
sible in damages for tbe accident. 

2. Tbe conclusion reacbed on tbis flrst point renders any dis- 
cussion of tbe liability of tbe Cbarleston Pilots' Association un- 
necessary. No opinion is expressed upon tbe nature of tbis associa- 
tion, wbetber it be a copartnersbip or not. 

3. Did tbe tug contribute to tbe disaster? Sbe was under tbe 
control and direction of tbe pil^t, and obeyed ail orders wbicb bè 
gave. Up to tbe moment of tbe disaster sbe bad pulled tbe scboon- 
er suocessfully against a flood tide, and tbey bad attained a speed 
of four miles an bour over tbe ground, botb being completely under 
control. Tbere could not bave been displayed any want of power, 
as sbe was aided by tbe scbooner under sail, in a breeze wbicb 
could bave carried her to sea witbout any aid of steam power. It 
must be noted tbat tbe scbooner did not merely toucb bottom în 
tbe cbannel, as vessels often do, and pass on. Sbe struck a sboal 
outside of tbe cbannel. From tbe configuration of tbe bottom at 
tbat point tbis sboal descended abruptly to tbe cbannel, fonning 
so to speak a bluff under water. Wben tbe scbooner stranded 
on tbis sboal, tbe tug could not pull ber off. And if sbe could 
bave done so under ordinary circumstances, tbe master of tbe 
scbooner made it impossible by bauling down bis mainsail. Tbe 
towage services ended at tbis juncture. If tbe tug bad rendered 
any otber service it would bave been in tbe nature of salvage. No 
fault can be imputed to tbe tug. 

Tbe libel is dismissed. 



THE .TULIA. 

BUTLER et aL v. THE JULIA- 

SIX OTHBR LIBELS v. SAMB. 

(District Court, B. D. South Carolina. July 12, 189a) 

Maritime Libns — Priobïtt — Ordbb oï" Bringing Suit Immatbbial. 

The priority of maritime liens is determined according to thelr natnre, 
and not according to the order in whlch snlts are brought to enforce them. 
Admibaltt — Peactice — Intervbning Libels— Advertisement. 

When a vessel libeled by a material man bas been taken possession of 
by the court, and advertisement bas been made, other material men niny 
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Intervene by. libel praying warrants of^arrest In order to detaln the prop- 
erty In case securlty be given for Ita release, but in such case further ad- 
vertisement Is unnecessary. 

8. Maritime Lieks — Unùeb Gbn. St. 8. C. § 2389 — Disthibtjtion — Spécial 
Pkivilbge to Laborbrs. 

Under Gen. St. S. 0. § 2389, etc., provldlng that, where the proceeds 
of a sale are insufflcient to satisfy the daims of certain lien ereditors, 
labor shall hâve a percentage one-thlrd greater than material men, only 
laborérs are entitled to such Increased percentage. The privilège does 
not eztend to money pald by a material man for labor in putting in ma- 
terials. 

4. Admibaltt— Phoctors' Costs. 

Where a vessel is libeled by material men, and thereafter other ma- 
terial men flle libels in the nature of interventions to be perfeoted if the 
veSsel is released, otherwise to operate on the balance of the proceeds of 
the sale, proctors' costs shoidd not be allowed on such subséquent suits. 

In. Admiralty. Libels by S. B. Butler, John F. Riley, WUliam 
Johnson & 06,, John Conroy & Co., the Steinmyer Lumber Conipany, 
Fredetlcjif i)rews, and others agàinst the steamer Julia for seamen's 
wages, ànd for materials. The vessel was sold, and seamen's 
wages ai^d costs paid, Heard on exceptions by Butler and Kiley 
to thejciiaster's report. Exceptioçs ovèrruled, 

0. B, Northrop, for exceptors. 

SIMONTON, District Judge. Thia case cornes up on exceptions 
to the rieport of the spécial master. 

The steamer Julia was èngaged in trading betwéen the city of 
Charleston and the adjacent waters,carrying freight. She was 
libeledand arrested at the suit for wages of certain of her crew. 
She was also libeled by two material men, S. B. Butler and John P. 
Riley, in fieparate libels, on each of which a warrant of arrest was 
issued*j The same proctor represented the crew and thèse two 
material men, and, in advertising the warrant of arrest under ad- 
miralty rule No. 9, he inserted the libels of the latter also. A num- 
ber of libels were then flled by material men, in each of which 
warrants of arrest were issued, but in no instance were any of thèse 
foUowed by publication. This is the home port of the Julia. The 
material Bûen claim under a statute of the state of South CaroUna, 
Gen. St. § 2389 et seq. This statute gives a lien to any person for 
labor performed, materials used, or labor and matferials furnished 
in the construction of vessels, or for provisions, stores, or other 
articles furnished for or on account of any ship or vessel in this 
state, the lien to be next to seamen's wages. If the claims be held 
by more than one person, they are marshaled, and the proceeds of 
sale distributed without préférence. If thèse proceeds be insufiB- 
cient, the distribution is pro rata, except that labor shall hâve a 
percenta^'one'third greater than material men. 

The Julitt! has been sold under order of this court in the libels for 
wa^.^Jàdtec paying the wages and costs, the proceeds are largely 
insuÊèïènt' to pay ail the material men.' The master has reported 
a tasation of the costs to be paid, a%wing each material man 
proctors^ costs. The remainder, he reports, should be distributed 
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pro rata. One of tlie libelants, Riley, is a master mecliaiiic. In 
Ms bill for repairs lie itemizes and charges so mncli for labor and 8o 
much. for materials. 

Butler and Eiley except to the report. Bolh claim prior'ity over 
ail other material men, because they flled the flrst libels; because, 
also, they were the only libelants who advertised; and Riley in- 
sista that the master was wrong in not recognizing the préférence 
claimed for the labor items in his bill. 

No question has been made as to the constitutionality of the 
South Carolina statute. That question has not been considered, 
and is not now decided. 

The first question is, hâve the material men who flled the first 
libels secured thereby priority of payment out of the proceeds in 
the hands of the court? This, as we hâve seen, is the home port 
of the Julia. But for the state statute thèse libelants would hâve 
no lien, (The Young Mechanic, 2 Curt 405;) and the nature and 
extent of the lien is measured by the state statute, (The Mary 
Gratwick, 2 Sawy. 344.) It would seem, theréfore, that if the state 
statute which créâtes the lien gives it to ail material men alike, 
and puts them on an equal footing, this court, administering the 
lien, would do likewise. It is insisted, however, that, although the 
state statute créâtes the liens, when they come into this court they 
are treated and enforced as maritime liens, and that, with regard 
to maritime liens, the préférence is under the rule prior peteus, — 
flrst come, flrst served. There is respectable authority for this 
with regard to maritime liens. Ben. Adm. § 560; Cohen Adm. p. 
197. But thèse writers are overruled by authority, as well as by 
reason. They do not state the law correctly. The true doctrine 
is that liens like thèse hare equal rank, are not affected by the 
order in which the suits were brought, and share pro rata. The 
J. W. Tucker, 20 Fed. Eep. 129, in which ail the cases are quoted 
and the rnle stated; The Arcturus, 18 Fed. Eep. 743; The Grape- 
shot, 22 Fed. Eep. 123; Vandewater t. Mills, 19 How. 82. And Mr. 
Henry, in his Admiralty Jurisdiction, shows that this is the true 
doctrine. Indeed, the rule cannot be otherwise. A maritime lien 
îs jus in re; a right in property in the res, enforceable against 
ail the world. The suit in admiralty enforces this lien, which does 
not owe its origin to, or its existence because of, the suit, and 
theréfore does not take rank from the suit. In this it differs 
from liens created by attachment. "Incumbrances created by at- 
tachment must take rank, in the absence of positive provisions of 
law to the contrary, according to the dates of such attachments; 
but incumbrances created by maritime liens are marshaled ac- 
cording to the causes from which such liens spring; that is, they 
subsist and bind the property, not in virtue of the légal process 
used to enforce them, but by opération of the law which créâtes 
them, and flxes them on the property the moment the debts are 
incurred." The Young Mechanic, 2 Curt. 413. 

The next question is, are the other material men in court, none 
of thtan having advertised? The reason for the advertisement is 
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plain. In order to give the court complète jurisdiction, so that a 
decree for sale will secure clear title, the notice is given to ail 
the world. In the présent case the court took possession of the 
res, and this advertisement was necessary. Having been made, 
the jurisdiction was compléta No further advertisement was nec- 
essai^,— indeed, we may say, would hâve been proper, — unless the 
claimaht had under the flrst libels given security, and released the 
vessel. The libels filed after her arrest and tiie advertisement 
were interventions. They do not demand the redeliyery of the ves- 
sel, and seek only the payment of a claim in the ultimate disposi- 
tion of the case. The Two Marys, 12 Fed. Kep. 152. They were 
properly in the form of a libel, and properly prayed warrant of 
arrest, and' as properly the warrants were in the hands of the 
marshal, not, however, to be acted upon immediately, but "for the 
purpose of securing the further détention of the property in case 
security be; given for its release, under Act March 3, 1847, c. 55; 
or, vol the event of its discharge from arrest in the mean time for 
the purpose of having it again arrested to answer this new demand." 
2 Cook, Adm. 540. 

The n^t question is as tp the claim set up by EUey for in- 
creased percentage for his items of labor. EUey is a contractor, 
and in maklng out his biU, and in ascCTtaining its total, he charges 
in the sums paid by him for the labor in putting in the materials. 
The statq statute gives the lien to any person, for labor performed, 
for materials used, or for labor and materials fumished. This 
clea,i:ly dislinguishes the three classes, — the laborer, the party 
fumishîng the materials to be used, and the person fumîshing labor 
and materials. The increased percentage is given to those having 
liens in the first class, for labor; that is to say, the laborer. 

The exceptions are overruled. 

The spécial master has allowed costs of proctors in ail the cases. 
With the exception of the claims of Butler and Kiley, the subsé- 
quent proceedings were ail interventions, inchoate suits, to be per- 
fected in case tiie Julia was released, and if she be not released, 
but sold, then to operate upon the balance of the proceeds of sale. 
The parties themselves show their own construction of their action. 
No decree by default was taken in any case. They went at once 
into marshaling the remainder of the proceeds. No proctors' costs 
are allowed in the cases reported, except in the Butler and Riley 
claims. 

Let the cftse go back to the spécial master, for the purpose of 
restating the division in accordance with this opinion. 



MILBURN T. THIRTr-FIVE3 THOUSAND BOXES OF ORANGES AND 

LBMONS et al. 

(Circuit Court of Appeals, Second Circuit August 1, 189a 

1. Demubbagb— Dblay bt Consiunee— Custom dp Pobt— Commercial Ubagb. 

In a charter party the words "to discharge with customary dispatch, 

;• • ♦ cargo to be • ♦ ♦ discharged accordhig to the custom of the 
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port," do not Include a custom whereby ail cargoes of fruit are sold at 
auction by one flrm, not more than one cargo beîng sold in one day, and 
no cargo being discbarged until It bas been thus sold, sinée sneh custom 
manifestly bas its orlgin in tbe sale, and not in the discharging, of car- 
goes; and for demurrage caused by such a custom the cargo is liable. 

2. BAMB— LiQTIIDATED DAMAGES. 

Wbere a cbarter party provides for demurrage at a stipulated rate per 
day, payable day by day, and the master makes daily demand for the 
amount due, interest from the time of such demand should be included 
In an allowance for demurrage. 

Appeal from tke District Court of the United States for tlie East- 
ern District of New York. 

In Admiralty. Libel by Jolin D. Milbum, owner of the steam- 
ship Tiverton, against 35,000 boxes of oranges and lemons, Phelps 
Bros. & Co., claimants, for demurrage. The district court rendered 
a decree for libelant, but disallowed a claim for interest. Both 
parties appeal. Eeversed. 

Statement by LACOMBE, Circuit Judge: 

The Tiverton, a British steamshlp, was chartered to the daimant's Liver- 
pool flrm, to carry a cargo of green fruit and other lawful merchandise from 
Medlterranean ports to New Yorli, by a charter party dated October 16, 1890. 
The following provisions of the charter are relevant: "To discharge at char- 
terers' covered wharf, * » • and there . deliver the same, agreeably to 
bills of lading, :ii.d so end the voyage." "To diseharge vyith customary dis- 
patch." "The cargo * * * to be stowed and discharged according to the 
customs of tlie ports." "And shall pay demurrage at the rate of thirty pounSs 
Bterllng per day, to be paid day by day, for each and every day sald steamer 
Is detàined over the said time, as hereinbefore stated." "To be conslgned 
at port of discharge to ilessrs. Phelps Brothers & Co." A cargo conslsting 
almost entirely of oranges and lemons was loaded aboard at Medlterranean 
ports, and bills of lading is&ued therefor, vrhereby, among other things, it 
vs'as agreed: "Siumltaneonsly with the ship being ready to unload, * * * 
the consignée of sald goods is hereby bound to be ready to receive- the same 
from the shlp's side, * * * and, in default thereof, the master or agent 
of the ship * » * are hereby authc^rized to enter the said goods, * * * 
and land, warehouse, or place them in lighter, witihout notice to, and at the 
rislc and expense of, the said consignée," etc. 

The Tiverton arrived at Nev? York on December 29th and notifled Phelps 
Bros.' & Co. the next day of her readlness to discharge. She was duly en- 
tered at the customhouse, .ind permits for discharge issued. The charter- 
era thereupon ordered her to their Medlterranean piers, Broolilyn, where she 
was duly berthed at 3 P. M., December 30, 1890, on the south side of the 
northerly cne of the two covered piers owned by the charterers, and was un- 
obstracted. There was no other vessel on the opposite or nortlierly side of 
the pier where the Tiverton lay, but tlie steamer Thomas Melville lay at the 
southerly side of the charterers' sontherly pier. The charterers asslgned 
tlieir regular stevedore to the discharge of the fruit, and he was présent 
when the steamer was doclied. Both of thèse piers were covered, and steam- 
ers lyiug at either had equal advantages for discharge, simultaneously, and 
witiaout interferiog with each other, By the custom of the port, jànuary 
Ist was 'a holiday. The température was proper for the discharge of green 
fruit on January 2d and 3d, and the steamer Thomas Melville was discharged 
on those days. Although the Tiverton had equal facilities, and was In ail 
respects ready to discharge, her cargo was left aboard, and recelved no at- 
tention. Tbe weather aftèr Saturday, January 3d, became cold, and the 
<3isoharge of the Tiverton was not completed until January 13th, or nine days 
îifter the discharge of the Thomas Melville. Durlng the winter fruit cargoes 
are discharged only when the thermometer indicates 28 degrees F., or over. 
Proof was made upon the trial of a custom in the fruit trade at this port, 
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•which has exlsted for many yearSj AU such cargoes are sold at auctlon, and 
by a cingle flrm of auctloneers. As soon as Ihe steamer arrives at Sandy 
Hopk, tlie consignée reports bei; at the aucttoneer's store, lïîhere à list is 
kept, and they put down the hour^nd minute of arrivai, Durin^tlie summer 
vessejs discharge Irrespective of the llst. In the winter, howçyet,' a day is set 
for eacli vessel In turn. If when that day comes the thermonieter indicates 
,23 dggrees, the auctioneers sell thje cargo of the vessel to whlch that day was 
assigied, Ûie sale beglnnlng at hbon. Discharge commences in the morning of 
the day bî. sale, and proceeds, weather permitttng, tUl completed. No other 
cai-go is sold on that day. If thê next day is favorable, ttie cargo of the 
next vessel is sold, whether the discharge of the one sold the day before Is 
completed or not. No sales, however, are made on Saturday. By tliis method 
the conèignee of the fruit tums it over from the ship to the buyer, without 
hlmself warehousing it. Tlie shIp holds it till a purchaser is found, acting as 
a tempomry warehouse meanwhlle, ând the purchaser Is not found, or even 
sought f or," tiU the day cornes, when the auctioneers, having at thelr conven- 
ience sold ail earlier cargoes, one a day, are prepared to effet this one on the 
open market The only reasim why discharge of the Tlverton was not begun 
on Januàry 2d was becausé the cargo of the MelviUe, whlch had arrlved 
earlier, was offered for sale on that day. The only reason why discharge 
was not begun Jauuary 3d was because fi-uit cargoes are not sold on Satur- 
days. 

The libélant flled bis llbel for dêmtlrrage àt the charter rat& of $150 per 
day fot' détention, making In aU the sum of $1,350. Intéi-est thereon was 
disallowed by the district court, and a partial appeal against such dlsallow- 
ance waé takèn by the libêlknt. The claimant' has appealed from the decree 
in favof of iiieUbelant . 

Wm. H. Cochran, for appellant. 
E, B. (36ïivers, for appellee. 

Before WALLACE, LÀCOMBE, and SHIPMAN, Circuit Judges. 

LAÇOMBE, Circuit Jûdge, (àfter stating the facts.) There is no 
question of fact in tiiis case. Tlie existence of the custom set up in 
défense is conceded, and the only point to be decided is whether 
it is iapjwrted into the contî-act between the parties by the language 
they haVe nsed. The learned district jùdge did not diécuss this 
point in the brief mémorandum he filed with his décision. He had 
preCisely the same custom before him, however, in ihe case of Steam 
Co V, Suitter, 17 Fed. Eep. 698, and there held that the existence of 
such usalge of trade did not afifect the right of the Shipowner to 
insist upoii reasonable promptness in discharging; that it was 
"unreasoaable, and contrary to public policy, tb permit the time of 
discharging a ship of her cargo to dépend upon the ability of a single 
auction house, in the accumulation of business and of other engage- 
ments, to éffect a sale of such cargo for the owners thereof." The 
question whether a clause in the charter party providing for "dis- 
charge witti customary dispatch" was affected by a substantiaUy 
similar cùstom at the port of New Orléans, where it was the prac- 
ticé of ffïiit dealers to rçceive their fruit from the vessels no f aster 
than they conld sell it at the wharves, was also carefully considered 
by the district and circuit courts in the eastem district of Louisiana, 
Lindsay >. Cusimano, 10 Fed. Eep. 302, 12 Fed. Rep. 503, 505. It 
was therein held as follows: 

"The obligations of the owners and charterer», where the charter party is 
eilent as to time to be occupled in discharging, are reciprocal; each shall 
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use 'reasonable dispiatch.' This obligatton is hère qualifled by dhanging 'rea- 
sonable' Into 'customary' dispatch. Tbis enlarges the source of delay, and 
makes it include ail tbose usages at the port of delivery -which the carrier 
cannot control,— such as the worUlng hours, the order in which vessels must 
Come up to the wharf, the observance of holidays, the allowance of three 
days to obtain a berth, provided one cannot be sooner obtalned; but hère 
tUeir force stops. They cannot be held to incUide any delay which is purely 
voluntary on the part of llie charterers, although such delay is customary 
in the fruit trade- The phrase must be contoed in its meaning to excuse the 
parties for want of opportunity by reason of the eustom prevailing at the 
port. This is the substance of the dedslon in Kearon v. Pearson, 7 Hurl. & 
N. 386. There the question was as to the meaning of the words 'usual dis- 
patch' as applled to loading. Martin, B., before whom the case was tried, 
whose ruling was affirm,ed by ail the judges, says, page 387: 'They meant 
that the vessel ghould be loaded with the usual dispatch of persons vrtio hâve 
a cargo ready at Liverpool for loading.' Hère thèse words 'customary dis- 
patch' meant the usual dispatch of persons who are ready to reœive a cargo, 
and exclude aU customs tn accordance with which thèse charterers might 
daim the right to décline to recelve, simply because It was more advanta- 
geous to postpone. • • « Delivery shouldtake place with dispateh, Umited 
or qualifled by the customs preyatting at the port of delivery, which créa ted 
barriers not under the control of the parly who hère urges them." 10 Fed. 
Rep. 303. 

The distinction thus pointed eut is a sound one. The eustom 
hère set up to sell only one fruit cargo a day, and none on Satur- 
days, is not an outgrowth of the business of discharging ships, but 
rather of the business of selling their cargoes. It is manlfestly in- 
tended to prevent a glut in the market, to keep up priées by holding 
back newly-arrived fruit till the earlier arrivais hâve been absorbed 
by the eonsumer. It does not interfère with a discharge of the 
shlp, as did the customs as to hours and times of labor, as to rou- 
tine of access to a single elevator, as to a second change of berth, — 
which hâve been held applicable in the cases cited by the appellant. 
The consignée could hâve discharged this cargo in seasonable 
weather on January 2d and 3d, removed it from the dock and ware- 
housed it; and; when the only excuse he gives for not doing so is 
that, by the eustom of his trade, he could not sell it in the ordinary 
way to consumers until other fruit had been first so sold, he may 
not turn the ship into a temporary warehouse to hold his goods 
until he ûnds a market for them. We do not détermine whether 
the custopi of selling fruit by a single firm of auctioneers, and in 
l'estricted quantities, which seems to hâve existed many years, 
is or is not reasonable, but do hold it is not the kind of eustom which 
the use of the phrase "customary dispatch in discharging" imports 
into the contract of affreightment between the parties, being con- 
cemed, not with the business of discharging, but with the business 
of selling, and not ereating any impediment to a discharge with 
dispatch, which the charterer would not hâve overeome by the use 
of mère ordinary diligence. 

Inasmuch as the charter party eontains an express agreement 
to pay demurrage at the rate above named "in case the steamer 
is detained over the said time, as above stated," and the steamer was 
detained nine days Over the time agreed upon for unloading, viz. 
such time as would be required for discharge with customary dis- 
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patch, the district court correctly awarded deimiirage to tlie libelant. 

Such award, however, was without interest, and the refusai to al- 
low it is assigned as erroj by the libelant. Upon this point the dé- 
cisions of the eastern and ôf the southern districts of New York are 
not harmonious. The Alexandria, 10 Ben. 101; Johanssen v. 
The Eloina, 4 Ted. Eep. 578; The J. A. Dumont, 34 Fed. Rep. 428. 
It is uniiéçessary to add ànything to the discussion of the subject 
contained in those opinions. The amount of the demurrage is liqui- 
dated by the contract. Olaimants stipulated to pay it day by day, 
in case they detained the vessel beyond the stipulated time. It was 
their duty to pay it when they so detained her, and to pay it day 
by day f oî? each day of such détention, as they contracted to do. 
The master of the TivertondemandeddaUy the amount due. In 
similar cases interest foUows recorery, and there is no adéquate 
reason why demurrage shQnld be subject to any différent i^le. 

The decree of the district court is rerersed, and cause remanded, 
with instructions to decree in favor of the libelant for demurrage, 
as found by gaid court, with interest theredn from date of demand, 
and costs of the district court and of this court. 



ïn re MYERS ËXCibïtSrON & NAVIGATION 00. 
(District Court, H. D. New York. July 7, 189a) 

1. Shippino— LiMiTÀTroiT op LtÀBiLiTY — EsctTHslorr Barge. 

A barge without motive power, whlch is used for transportlng exctuv 
sion parties on New York harbor and adjacent waters, is witliln tlie Um- 
ited liabillty nets of the United States. 

3. Same— Babgb without Motive Power r— Mai bb Surrendebbd without 
TuG. ' ■ 

A barge without motive power, whlch is used for carrylng excursion 
parties about New York harbor and adjacent waters, may be. surrendered 
by her owners, imder the limlted liabillty acts of the United States, with- 
out the surreuder of the tug towing the barge at the tlme of the loss, 
though the tug belongs to the sanie owners. 

8. Samb— UNSBAWôRTHtNBSs — Cajpacitt to Withstand Storms op Ordinaet 

ViOIjBNCE. 

A barge used to carry excursion parties on New York harbor and neigh- 
borlug waters is unseaworthy when not in, a condition to Wlthstand with- 
out serious injury to her passengers the violent thunderstorms whlch are 
of fréquent occurrence In that locality. 
4i Samb— OwNEiiS Chakgbd with Knowledge — Limitation of Liability. 

Where the iinseaworthy condition of an excursion barge would be shown 
by a proper examinatlon, her owners are charged with knowledge thereof, 
and any in jury' to passengers resultlng therefrom Is not without the "prlv- 
Ity or knowledgé" of the owners so as to entltle them to the benefit of the 
limlted UablUty ;acts of the United States. 

ïn Admiralty. In the matter of the pétition of the Myers Ex- 
cursion & Na,yigation Company for limitation of liability as owners 
of the barge Reppblic. Pétition dismissed. 

Wing, Shoudy & Pûtnam, for petitioner. 

Eaphael J. Moses,i Jr., Fernando Solinger, and George W. Cot- 
treU, for respondents. 
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BENEDICT, District Judge. The barge Eepublic was hired, un- 
der an excursion contract made on March 2, 1891, to convey an ex- 
cursion party to Cold Spring grove and back to New York on Au- 
gust 12, 1891, for the sum of |260. The barge, in pursuance of that 
contract, on that day took on board the excursion party, and vras 
towed to Cold Spring grove by the steamboat Crystal Stream, 
owned by the same owners. Early in the afterhoon the barge 
reached a wharf on the east side of the harbor at Cold Spring grove, 
where she was made fast to the end of the wharf, the iwrt side of 
the barge being next to the wharf, and the Crystal Stream being 
fast to her upon her starboard side. Just as the barge was about 
to leave the wharf on the retum trip, the excursionists being on 
board, but the Unes not cast off, a thunderstorm came up from the 
westward, striking the barge on her starboard side. By the force 
of the wind, the ropf of the hurricane deck on the starboard side 
was raised off ita f astenings and doubled over against the two 
masts of the barge and the pilot house. The pilot house turned 
over, the two masts broke, and thèse masts, together with the 
broken portion of the hurricane deck, fell upon the Other side of the 
hurricane deck, which was thereby crushed down upon the passen- 
gers coUected undemeath it, and 13 of the passengers were m this 
way killed. The owners of the barge, being sued for the injurj' 
to thèse passengers, filed their pétition in this court to hâve their 
liability limited, and snrrendered the barge to the custody of the 
court, In their pétition they set up that the injuries to the pas- 
sengers alluded to were not caused by any négligence on the part 
of those owning or in charge of the Eepublic, but to unavoidable 
accident. 

The foUowing objections are raised to the granting of the relief 
prayed by the petitioners: 

First That the Eepublic was not a vessel intended to be em- 
braced in the limited liability acts. In my opinion, this objection 
is not well founded. As I understand the limited liability acts, 
they were intended to relieve from liability barges engaged in any 
kind of navigation, and they cover the barge in question. 

The next objection taken is that the tug Crystal Stream, being 
the motive power of the barge Eepublic, should also hâve been 
surrendered. This objection is without foundation. The petition- 
ers do not seek to limit any liability they may be under as owners 
of the Crystal Stream, and there is nothing in this proceeding to 
prevent the parties injured from proceeding against the Crystal 
Stream or her owners, Ù so advised. 

The thtrd objection is that the Eepublic was unfit for the em- 
ployment in which she was engaged, and that the injuries sus- 
tained by her passengers were due to her unseaworthy condition. 
Upon this question a mass of testimony bas been taken, both in re- 
gard to the force of the wind and the construction and condition of 
the barge. After a careful considération of the testimony relating 
to the effects of the wind on other objects near the place where 
the barge was when struck by the wind, and the évidence tending 
v.57F.no.l— 16 
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tb siow that Hie hurricane deck was not properiy fastened to the 
«tanchions and deck below, aùd tiie évidence in regard to the condi- 
tion of the masts which fell, and whlch are clearly prôved to hâve 
beëh unsound, and in regard to the condition of the stanchions, 
and the method of fastening thé deck to them, — the effect of which 
testimôny does not seem to be overthrown by the testimony upon 
thesé points produced iii behalf of thé petitioners, — ^my conclusion 
is that the objection under considération is well taken. Undoubt- 
edly the law requireâ that a barge engaged in the occupation of 
carrying excursion parties aroiiïid and about the harbor of New 
YoÂshall be sufflcient to endure without serions injury — certainly 
without such injury as was done to the hurricane deck of this 
barge^-^àny wind that may be naturaUy auticipated in the course 
of such a voyage. It is concedèd on ail hands that the accident in 
question was not caused by any fault in navigating or mooring the 
barge. It was entirely dtiè to the wind that struck the hurricane 
deck. Violeht tliunder storms are fréquent in and about this har- 
bor. Wind ôf great force is to be auticipated in this navigation; 
and in ioiy opinion the wind that struck the barge on the occasion 
in question was no greater than is to be anticipated in this locality. 
No doubt there are wiads that nothing èan Avithstand, and against 
which thè owners of sùch vessels cannot be expected to be pre- 
paited; biit my conclusion is tiiat thé wind that struck this barge, 
whilë violent, did not exceed in violence any that might be reasona- 
bly exî*eeted in thèse waters. A vessel not strong enough to en- 
dure kk safety such a wind as this barge encountered is, in my 
opinionj unseaworthy, iaiid the injuries done to her passengers must 
be held to hâve arisen from the unfit and unseaworthy condition 
of the barge. 

But the limited liability statutes of ihe United States exçmpt 
the ownets of the barge from liability beyond the value of the 
bai'ge ànd her freight &en pending for loss and damage resulting 
as abqve stated, provided such loss occurred "withoiit the privity 
or kno-#ledge of the oivuers;" and the question arises whether loss 
and injury resulting from the unfit condition of the barge at the 
time she started upon the voyage in question occurred without 
the privity or knowledge of her owners, within the meaning of 
thèse staiutèa. The barge was ownéd-by a corporation, so it was 
the duty of this corporation, before dispatching the vessel upon the 
voyage in question, to know by the êxamination bf some duly-ap- 
pointed offlcer whether the vessel was in a fit and seaworthy con- 
dition for the intended voyage. A proper êxamination of the ves- 
sel surely =^ould hâve disclosed the unsound condition of the masts, 
which, by falling under the weight ofthe iwrtion of the hurricane 
deck, which ifirst gave way^largely contributed to the loss of lifethat 
ensued. Such an êxamination would hâve disclosed the fact that 
the fastenings of tiie hurricane deck were insufflcient. The peti- 
tionerg cannot, therefore, be held to be ignorant of Xvhat such an 
examinsrtibn would hâve disclosed. They are chargeable with 
knowledge df what they might hâve known, and what they were 
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bound to know, because of their obligation to provide a ressel fit 
for the employment to which it is put An owner of a ship cannot 
be permitted to free himself from an obligation of tbîs character 
by remaining in ignorance of what it was witliin Ms power to know. 
My décision, theref ore, is that the pétition must be dismissed, 
and the injunction dissolved. 



Tn re HARKIS et al. 
(drcuit Court of Appeals, Second Circuit. August 1, 1893.) 

1. Limitation of Ltability— Givino of Bond— STipaLATioN for Intebest. 

In a procueding for limitation of liability, wtiere a bond Is talien for 
the appraisert v.ilue of the vessel, pursiiant to admiralty nile 54, It is 
proper for the court to requlre that such bond shaU Include a stipulation 
for interest from the date thereof. 

2. Same— CosTS. 

Where, In a proceeding for limitation of liability, the owners of the ves- 
sel tmsuccessfïilly litlgate the question of any llabmty on her part, they 
are chargeable wth the costs of such litlgation. The Wanata, 95 V. S. 
600, followed, 

3. EsTOPPBL— Payment of Insubance Policy — SunKOGATioN — Exception in 

PoLicY — Effbct of. 

An Insurance company having paid a loes caiised by the strandlng of a 
lighter in charge of a tug, through the négligence of the latter, tpolc an 
assignment of the claim of the insured, and libeled the tug for the loss. 
Meld, that tho Insurance company was not estopped from aUeging negli- 
genoe on the part of the tug because of an exemption in Its policy against 
liability for ail loss arising from want of ordinary care and sliill in 
navlgating the Insured vessel. 

4. Same. 

Nor was the company estopped because of a statement in a receipt 
giVen by the assured that, at the time of loss, the lighter was In charge 
of the tug, nor because of a protest by the master of the tug, among the 
proofs of loss, stating that the strandlng was due solely to the extraordl- 
nary and Irrésistible force of the flood tide, and ought not to be attrib- 
uted to any default ta navigation. 

Appeal from the District Court of the United States for the 
Eastern District of New York. 

In Admiralty. Pétition by Charles P. Harris and others, owners 
of the steam tug Howard CarroU, under the act of Mareh 3, 1851, 
limiting the liability of shipowners. From a decree for libelants, 
petitioners appeal. Afflrmed. 

E. D. McCarthy, for appellants. 

Jos. F. Mosher, for the insurance company. 

Before WALLACE and LACOMBE, Circuit Judgea 

LACOMBE, Circuit Judge. On December 26, 1889, a loaded car 
float, belonging to the New York, New Haven & Hartford KaU- 
road Company, in tow of the steam tug Howard Carroll, was 
stranded upon a rock in the East river, causing damages to the float 
and its cargo. On March 19, 1890, the Aetna Insurance Company, 
of Hartford, Conn., insurers of the raHroad company on the oars 
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âèd''îtiigb''c6ii|ëtitB, dléd ;a libel iti rem; against tlie tug for sttch 
dàiùagef'âfid, è^periséâ of saltà^e/alie^^n^ the stt'andiiig was 

occasioned by mp négligence bf tjië' p«*soiis in charge of and naTl- 
gaiting thé tug; Tliemipon, on Marcli 22, 1890, the petitionera 
fllëd theîr libel and pétition,' praying that they might be held 
entitled to tbe beneflt of the act of March 3, 1851, limittng the lia- 
bUity of shipowners. An order was entered directing an appraise- 
ment of the interest of the petitioners' în the steam tug, her tackle, 
etc., and frçight, which intereat was duly appraised at 14,150. Peti- 
tioners thereupon, on March 28, 1890, filed a bond, with sureties, 
stipulaitihg, upon the order or decree of the district court or of 
any àppellate court, to pay into said , court, subject tP its order, 
the sum of $4,150, with interest from the date of the bond. Peti- 
tioners protested agaihst being requîred to stipulate for interest, 
but the district court woùld accept nothing else or différent. 

The proceeding to limit liability was conducted accordiag to law 
and the practice of thé admiralty. Petitioners defended agains;t 
any claî^ for liabilityj contending that the stranding occurred 
without âny fault or négligence of théir own, or of thosé in charge 
of the, n,^Tigation of the tug. The district court, however, held 
that the stranding was caused by the neglect and want of care 
of those in charge of the Howard CarroU, and decreed that various 
claims f<5Tf damages and debts against 1h.e tug, aggregating some 
f 12,000, .were duly proven. It Siereoipon decreed that the peti- 
tioners and their sureties should pay into court the amount of 
their stipulation for value, to wit, tiie sum of $4,150, with interest 
from the date of the bond; that the costs and expenses of the 
prcctors for petitioners in the proceedings for limitation of liability 
should be paid from the fund, but not any costs or expenses in- 
curred by reason of the déniai of ail liability; and that the Aetna 
Insurance Company and the New York, New Haven & Hartford 
Railroad Cîompany, with ■whom the owners of the tug had litigated 
the question of liability for the damages resulting from the strand- 
ing, should recover from such ownëra the costs of that litigation. 
The petitioners appealed to thls court, and hare raised and argued 
hère three àssignments Of error. 

1. Appellants contend tihat the district court erred in requiring 
a stipulation for interest from the date of the bond upon the ap- 
praised value of ship and freight, and insist that, in proceedings 
under the act of 1851, interest upon such value can be exacted only 
from the date of the final decree. Seyeral cases are cited in sup- 
port of this contention, (The Ann Caroline, 2 Wall. 538; The Wa- 
nata, 95 U. S. 600; The Manitoba, 122 U. S. 97, 7 Sup. Ct. Eep, 
1158; The José E. More, 37 Fed. Bep. 122;) but they are not con- 
troUing, béçausie in no one of them did the bond provide for in- 
terest, and the obligors in a bond conditioned only to pay the stipu- 
lated vaille upon decree çould not be liable for interest untll the 
decree âxed their liabUity. But it is further contended that, upon • 
principle, the owners can in no event be held liable for anything 
beyond the value of the vessel and freight; that, thereforè, the 
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stipulation, being for illégal interest, is void, being unsupported 
by any considération, upon tbe principle that stipulations given 
pursuant to law are not enforceable beyond the demands of the 
law, no matter what promises tliey may contain. Tbe statement in 
appellant's brief that "section 4 of the act of 1851 (now sections 
4284, 4285, Kev. St. U. S.,) says that ail claims against the shipowner 
shall cease from and after the time when he surrenders his vessel, 
or gives a bond for her value," is not entirely accurate. The stat- 
ute contains no provision for the giving of a bond. It is only upon 
a transfer of his interest in the vessel and freight to a trustée 
apiK)inted by the court that claims against the owner are declared 
by the statute to cease. It is the fifty-fourth rule in admiralty, 
which, presumably for the relief of the shipowner who might 
wish to put his vessel to some use, provides as foUows: 

"Rnle 54. * * * And '(liereupon the comt, having caused due appraise- 
ment to be had of the amount or value of the interest of said owner or own- 
ors, respectively, In sueh shlp or vessel, and her freight, for the voyage, 
shall make an order for the payment of the same into court, or for the giv- 
ing of a stipulation, with Sïireties, for payment thereof into court whenever 
the same shall be ordered; or, If the said owner or owners shall so elect, 
the said court shaU, without such appraisement, maJîe an order for the 
transfer by him or them of his or thelr interest in sueh vessel and freight, 
to a trustée to be appointed by the court under the fooirth section of said 
act."' 

TJnder this rule the right to elect that he will transfer his inter- 
est, and thus limit his liability in the way provided by the statute, 
is expressly reserved to the owner. If, however, he prefer to avail, 
of the alternative ofEered by the rule, and to substitute the ap- 
praised value for the res, it is left to the discrétion of the court 
to détermine whether such value shaU be paid into court in cash, 
or secured by a bond. If it is paid in cash, the fund may be invest- 
ed, and increased by accumulations of income during tiie continu- 
ance of the litigation; and, as the fund thus held by the court 
belongs to the creditors, its incrément (to the extent of their claims) 
will also belong to them. Where, however, it is not paid into court, 
it remains in the hands of the debtor, and, for the use of a fund 
not belonging to him, it is but fair and just that he should pay. 
The Favorite, 12 Ped. Eep. 213. In cases, therefore, where the 
owner elects not to transfer, and asks to be allowed to receive his 
vessel upon stipulating to pay the appraised value of his interest 
at some future day, instead of substituting the money for the res, 
it is eminently proper that he should be required to stipulate for 
interest from the time when he thus releases his ship till the money 
which takes its place is required for flnal distribution among the 
creditors, whose fund it is; and there is nothing in either the stat- 
ute or the rule which expressly or inferentially forbids the court 
to require him so to do. The additional liability thus incurred 
arises, not because of the original offense, but because the owner 
has chosen substantially to borrow from his creditors the money, 
which, under the rule, is to take the place of the offending vessel. 

2. The appellants contend that the district court erred in award- 
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ing!tagaiMt the ownérs the costs of f<Jié litigàtioili in which they con- 
tesied, ttiistifecessfully, thé rigiit of the insurance company and of 
tiiè ïïdlroad' Company to recover anything. .This contention is un- 
sound. The case of The Wanata, 95 U. S. 600, is abundant au- 
thority for the proposition that defending owners in cases such as 
this are liaMe for costs. 

3. The appellants also assign it as error that the district court 
decreed in favor of the Aetna Insurance Company, and did not 
adjudgé thïit said compaiiy, "being subrogated to the rights of the 
assured only, was estopped to allège négligence on the part of 
thosè iû charge of the Howard Carroll at tiie time of the accident." 
That thé stranding of the barge was caused, as the district judge 
found, by the neglect and want of care of those in charge of the tug, 
is not controrerted upon this appeal. The policy of insurance 
contains this clause: "Excepting ail périls, losses, or misfortunes 
arising from * * ♦ want of ordinary care and skill (such as 
is cdnxinoli iù said navigation) in lading or navigating said lighters," 
etc. The loss was paid upon an adjustment, which states on its 
face that it is subject to subrogation. At the time of payment 
the râiltoad company gave a receipt stating that, at the time of 
loss, thé ïïoàt was în charge of the Howard Carroll, and assigned 
ail claim of thé railroàd company for damages arising from or con- 
nected with such loss. Among the proofs of loss was a protest 
made by the master of the tug, stating that the stranding was due 
solely to the "extraordinary and irrésistible force of the flood tide, 
• * * and ought not to be attributed to any default in naviga- 
tion." In thèse facts, however, we flnd no support for the con- 
tention ôf the appellants. The clause above quoted from the policy 
was manifestly inserted for the beneflt of the insurer, and might 
be waived by it. Sun Mut. Ins. Co. y. Mississippi Val. Transp. Co., 
17 Fed. Eep. 919. The equities between insurer and insured are 
not a mâtter with which the wrongdoer has any concern. Whether 
the insurance company paid because it thought the tug was blâme- 
léss, or because it doubted whether négligence on the part of those 
on the tug Wâs within the terms of thé exception, or because it sup- 
posed it to be good business policy to pay the raUroad compaûy, 
notwithstanding the exception, and to endeavor itself to recover 
from the tùg, does not aptoear, and has nothing to do with the case. 
It did pay the' loss, which, but for the exception, it was bound to 
pay, and took an assignuient which subrogated it to whatever right 
of recovery fbr the loss the insured might hâve against third persons. 
In the présentation to the insurance company by the insured of the 
protest of thè tug's master, above quoted from, and in the receipt 
by the railroad company of payment for its loss from the insurance 
company, wéiBind no estoppel which wiU inure to the beneflt of the 
original wrongdoer, to whom no misleading statement was made, 
and whose coïiduct has been in no way influenced by the trans- 
actions between insurer and insured. An estoppel in pais only 
opérâtes in ïafor of a person who has been misled to bis injury. 
Ketchum v. Duncan, 9C U. S. 666. Nor do the facts make ont an 
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estoppel, as appellants contend, "from considérations of uuiversal 
right * • * and sound public policy." Having settled between 
themselves, upon considération of their contract and tbe facts in 
the case, which of tbem— insurer or insured — should first bear the 
loss, tlie person thus injured now seeks reimbursement from the 
wrongdoer, whose négligence caused tbe damage. It would be 
against "universal right and sound public policy" to be astute to 
relieve the wrongdoer from aU liabUity for his conceded fault 
because the injured parties hâve adjusted their mutual equities 
in some manner satisfactory to themselves, and in no way affect- 
ing himself. He is bound to make satisfaction for the injury he 
has done, without inquiry as to the relative equities of the parties 
claiming the damages. The Monticello v. MoUison, 17 now, 152. 

The decree of the district court is affirmed, with interest and 
costs. 



THE ORIZABA. 

BÉBBB et al v. THE OItIZABA. 

(District Court, S. D. New York. Jime 24, 1893.) 

Collision — Stbam and Sail— Crossing Coubses— Lookottt— Foq — Spked. 

A steamer coming up the bay of New York ran Into and sank a pllot 
boat which was crossing her course nearly at right angles Irom port to 
starboard. The évidence indicated that the steamer was seen (rom the 
pUot boat at the distance of some 1,000 to 1,300 feet; that the pllot boa.t 
was not seeu on the shlp 1111: she was wlthin 100 yards. The ordlnary 
lookout men were not statloned, the mate alone being on watch, and the 
rate of the steamer's progress was some seven knots. Eeld. that the steam- 
ship was solely in fault for the collision, both for not having an adeciuate 
lookout in thlck f og, and for speed in fog in that locallty. 

In Admiralty. Libel for collision. Decree for libelants. 

Wing, Shoudy & Putnam, for libelants. 

Carter & Ijedyard and Edmund L. Baylies, for claimants. 

BROWN, District Judge. Between 10 and 11 o'clock in the fore- 
noon of February 6, 1893, the steamship Orizaba, bound in from 
sea by way of the swash chaimel, came in collision in a fog, about 
three miles above the monument on the Romer shoals, with the 
libelants' pilot boat, which was at that time sailing eastward, 
close hauled, in a light wind, on her port tack, and crossing the 
Une of the Orizaba's course at about right angles. The pilot boat 
was struck on her starboard side a little forward of the main rig- 
ging, eut down nearly to her keel, and sank tn a few moments after- 
wards. The above libel was flled to recover the damages. 

The fog came on about the time the steamship passed the Romer 
beacon monument. She was intending to corne to anchor a little 
above the point of collision. The évidence leaves no doubt that the 
steamer was seen from the pilot boat from 1,000 to 1,300 feet distant; 
but the pilo t boat was not seen by the steamer, it is said, until 
within about 100 yards. The ordinary lookout men were not 
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stationed. The mate was tke only man on lookout, and until 
shortly before the collision, Le was occupied with otb.er duties for- 
ward. It is suggested as a reason whj the pilot beat was not 
seen as soon as the steamer was seen, that the fog was probably 
lighter near the water, but denser on the level of the Orizaba's 
deck, which was 25 feet above the water Une. While such a state 
of fog is, no doubt, possible, still the distinctness with which the 
steamer seems to hâve been perceived from the pilot boat at a much 
greater distance, makes this explanation less probable than that 
it was caused through the divided duties of the mate, and the lack 
of another person on lookout hating no other duty to perform. If 
the fog, moreover, from the level ^of the steamer's deck was so ex- 
tremely dense that the pilot boat could not be seen at a distance 
of over 100 yeards, I think, as statediin the case of The Colorado, 
91 U. S. 698, that the lookout should hâve been doubled in a place 
where there were so many vessels passing, a practice quite com- 
mon in thick fog in less frequented thoroughfares. In either as- 
pect, I am constrained to flnd tikt an adéquate lookout was not 
maintained by the steamer, .; ; , 

As respects the speed of the stea.mer I flnd it impossible to adopt 
so low an estimate as that statëd by her offlcérs and pilot, namely, 
from' 3 to ^ knots. Her full speed of 75 or 80 révolutions per 
minuté givés,according to the téstimony, from 13 to 14 knots per 
hour. This agrées with the calculations from her pitch of 21^ feet, 
and an average slip of 12^ per cent. The évidence of the assist- 
ant èngineer is very précise and positive, that for the last 8 min- 
utes before reversing, the engine was making 40 révolutions per 
minute; that would be her ordina^ry "slow" speed, and would give 
at least 7 knots per hour. The distance traveled from the monu- 
ment, viz.: about 3 miles, in 15 minutes, allowing for the flood tide, 
also agréés With the above resuit, based on the assistant engineer's 
téstimony. Had the steamer been going at the rate of only 4 
knots, as Conteuded for the claimaiiit, she would hâve been fuUy 
stopped on reversing fuU speed within the distance of 100 yards, 
(The Ncrihandie, 43 Fed. Kep. note pp. 161, 162,) whereas the force 
of the blow'and the depth of the eut leave Uttle doubt that at 
collision she was still moving thrôugh the water at the rate of at 
least 2 or 3 knots. The évidence of the assistant engineer shows 
also that thérie was quite an appréciable interval during which 
the engiHe w'as reversing full speed before collision, though the 
steamer'a owh witnesses differmuch on this point; and this would 
indicate that the steamer was previously going at least 7 knots. 
Upoû aU the circumstances I hâve no doubt, therefore, that she 
was going at that rate; and that rate in so dense a fog and in that 
locahty wab at her own risk.; 

The évidence is insufficient to éstablish fault in the pilot boat; 
both becaùse the wind was so light that I think nothing effectuai 
could hâve been done by her to avoid coUîsion had she made the 
attempt; and also because there was not any such time for délib- 
ération after the Orizaba was perceived and her course certainly 
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known, as would tlirow upon the pUot boat the responsibîlity of 
undertaking any sudden change in her course in a fog. Her situa- 
tion was evidently in extremis from the first 
Deoree for the libelants, with costs. 



THE ALICE STRONO. 

GREEUTHAIiGH et aL v. THE AUCE STRONO. 

(District Court, N. D. Ohlo, B. D. May 23, 1893.) 

No. 1.995. 

1. Admiralty — Pbactice — Assignment to Proctok Out of Procbeds — LiEK. 

An assignment by the Ubelant in an admlralty case, who bas reasonable 
assurance that be is entltled to recover a certain amount, of a deflnite 
sum to bis cotmsel (or professional services, to be paid out of any 
recovery tbat migbt be bad, is suflclently certain, and on sufflcieat con- 
sidération, to support a lien on tbe proceeds. Kendall v. TJ. S., 7 Wall. 
113, distingulsbed. 

2. Same— Pbiokity. 

Tbe lien of sucb an assignment bas priority over the claim of a judgment 
creditor in a state court, who subsequently flles bis Intervening pétition 
in admiralty, af ter the court bas decided that Ubelant is entitled to re- 
cover some amoxmt on bis libel. 

In Admiralty. Libel by Eobert Greenhalgh against the steam 
barge Alice Strong. Heard on exceptions to an intervening péti- 
tion by Thomas E. Toare and M. Thomas against the proceeds. 
Exceptions sustained. 

Goulder & Holding, for libelant. 
Ong & Hamilton, for respondent. 

EICKS, District Judge. TMs case is now before the court upon 
the exceptions of the libelant to an intervening pétition filed by 
Thomas R. Toare and M. Thomas against the proceeds of the barge 
Alice Strong, which are now in the registry of the court. Thèse 
exceptions are flled by the proctor for the libelant, who claims as 
the basis for his exceptions that on the 26th day of January, 1893, 
the libelant gave to him, by written assignment, an interest, to the 
extent of |300, in any decree which he might recover against the 
respondent. This written assignment was duly filed on the date 
named, and minute of the flling was made upon the docket of the 
court On the same day an assignment was likewise filed by the 
libelant, in favor of John Thomson, in the sum of $13(5.75, for which 
amount the libelant assigned, by written instrument, an interest 
to that extent in any decree which might be entered in his favor 
in this case in this court. Similar mémorandum of the fiUng and 
exécution of the assignment was made upon the dockets of the court. 
The intervening pétition of Toare et al. was filed on the 6th day 
of May of this year, some time after, according to the opinion of this 
court, libelant was entitled to a decree for some amount against the 
respondent Said pétition avers that the petitioners are judgment 
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creâitôfè «wf <|Bie libelant in ttiis cflfie to the aMount of $269.10, for 
whieh sùin thei^ jcecovered a jadgment before a justice of tlie peace 
in and for the county of Cuyahoêa* and that upon said judgment 
they flled a creditor's pétition ia the court of coïnmoQ pleas, seeking 
to reach whateyer surplus proceeds there might be due the libelant 
in this case in this court, by injunction and process served upon the 
libelant. 

It is flrst important to considér whether' the assignments of the 
libelant madeto Goulder and Thomson are valid and binding. I 
see no reason for doubting either the considération for which those 
assignments were made, or thé fàct that they are effective, in law, 
in transferring to the assignées an înterest, to the extent named, 
in whateyer f und or decree there piight be found in libelai^t's f avor. 
It is contended that the assignment being for only a part of the 
decree, àlid^the decree being for an uncertain amount, it did not 
conyey any sucîx intefçst to the assignées as gires them priority 
of lien on tjiejfund in question.! ,Cases are cited by counsel to sup- 
port this proposition, but thèse cases rest upon quite a différent 
principle. Thejr are cases in which the claim assigned was un- 
liquîàâted^ hâd iiot been consénted to by the debtor party, and were 
vague an^i ujici^jrtain in amoUnt, In the case of Kend^ll v. TJ. S., 
7 Wall, lis, the claim was for fées due the Kendalls for prosecuting 
a claim due from the United States to a certain band of Indians. 
The United 'States had not recbgnized the validity of Kendall's 
claim. Th0 Ifldians had nolp âgreed upon the sum due the claimant. 
and there wteré ïherefore thèse two éléments wanting, necessary to 
a valid assignment. So, in the other cases cited, the same principle 
is adjudicated. But hère we hâve a claim, the amount of which 
is assented to by the assignor; the considération, the court knows 
judicially, is, at least in part, just and meritorious; and the decree 
or fund ont of which the assignment was to be paid is sufiSciently 
deflnite to support a lien or transfer from the assignor. I do not 
understand counsel to contend that the considération is not good. 
Services were rendered the libelant in this case, and in other cases, 
as stated in the assignment In the absence of proof to the con- 
trary, and in'view of the professional services rendered in this case, 
of which the court can take judicial notice, I think there is no 
trouble in disposing of the question as to there being a valid con- 
sidération for this assignment. At the time the assignment was 
made, this case had beehtried, and was taken under advisement 
by the court. The libelant claimed — with reasonable assurance, 
certainly — that he was entitled to recover a certain amount from 
the respondent The interest assigned was certainly not, therefore, 
so vague and mythical as to be wholly insufiBcient to support an 
assignment. 

I therefore think that the assignées, Messrs. Goulder and Thom- 
son, having shown an assigiiment long prior to that of the judgment 
secured by the interveners, hâve the flrst lien upon the funds in 
the registry of the court, in this case. This is suflacient to dispose 
of this oontroversy. 
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Gounsel for thé interyéners are very anSious tliat tlie court should 
dispose of tlie question of their right tô iutervene as judgment 
creditors against the fund in tiiis case. This is a very interesting 
question, and, if the court had more time at its disposai, I would be 
glad to consider and décide fully this question; but it is well 
enough to call attention to a few gênerai piînciples which may 
throw some light upon this question. In iiie Lottawanna Case, 
20 Wall. 201, the suprême court of the United States held: 

"Beyond doubt, maritime liens upon the property sold by ttie order of the 
admiralty court follow the proceeds; but the proceeds arising from such a sale, 
if the title of the owner Is unincumbered, and not subject to any maritime 
lien of any klnd, belong to the owner, as the admiralty courts are not courts 
of bankruptcy or of insolvency, nor are they invested with any jurisdiction 
to distribute such property of the owner, any more than any other property 
belonging to Mm, amohg hls creditors. Such proceeds. If unaffected by any 
lion, when àll légal claims upon the fund are disoharged, become, by opération 
of law, the absolute property of the owner." 

The considération for the judgnaent which the interveners set up 
in this case is not disclosed in their pétition, but I assume that it 
was not a maritime lien, or it would hâve been so averred. It is 
not even, I assume, a claim against the respondent, which was rec- 
ognized as a lien under the laws of Ohio, and which this court might 
enforce in a proceeding in admiralty; otherwise, that would hâve 
been so averred. I assume, therefore, that it is a judgment against 
the libelant, which is justly due, and purely a proceeding in per- 
sonam. The most that this court could do, under such conditions, 
would be to hold the fund hère, and distribute the same according 
to the priority of the liens, as might be established by proof. It 
certainly would not transfer this fund to another court, to be there 
distributed as an insolvent or trust fund. 

As before stated, and for the reasons stated, I do not propose 
now to détermine finaUy whether the interveners hâve sucli a lien 
as would entitle them to ask for any part of the proceeds in the 
registry of the court in this case. In view of the principles es- 
tablished by the suprême court in the Lottawanna Case, the claims 
against the libelant, set up in the intervening pétition, not being 
maritime liens, and the proceedings being purely in personam, it is 
questionable whether counsel for the interveners has brought htm- 
self in such a relation to the fund in thds case as would authorize 
this court to pay over any part of the same to said interveners, 
against the protest of the libelant. The court can marshal the 
fund in the registry only between lienholders and owners. The 
Edith, 94 U. S. 519. 

THE MINNIB SMITH. 

QUEBEC STEAMSHIP CO. v. THE MINNIB SMITH. 

(Circuit Court of Appeals, Second Circuit August 1, 1893.) 

Collision — Stbam and Sail— Conflicting Evidence. 

The steamer C. on a course S. by E. on the open sea, sighted the 
schooner M., sailing on a course N. by W. % W. On behalf of the steamer, 
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ter' second oflBcer testifled iiiat the schooner was sighted at 4:20 A. M., 
two miles distant, without Ughts; that no change of course by the 
Steamer seemed necessary; that when next noticed, 10 minutes later, about 
iwp steamer lengths f rom the 0-, the schooner suddenly altered her 
cimrse to N. E., across the steamer's bows, whereupon the C. put her 
helm hard a-port, tuming about 20 degrees, and reversed her engines at full 
speed. • Testimony on behalf of the schooner was very full, to the effect 
that both her lights were In good order and burnlng; that the steamer's, 
whlte iight was flrst seen about half a point on the starboard bow; that 
both colored lights were seen at a distance of two miles; that the 
6<âiooner's course was then changea to N. N. W., so as to show only the 
starbosfrd Ught; that the steamer from this tlme was sheertng about, 
ehowing each colored Iight altemately; that the schooner 's mate, becomlng 
alarmed, summoned the captain on deck, and at the distance of one- 
quarter of a mile fired a shotgun, whereupon the steamer suddenly 
changea her course to port, and the vessels coUided. The port bow of 
the steamer struck the port quarter of the schooner at an angle of five 
pdnlp, BeUi, that the prépondérance of évidence showed the steamer 
alone waa in fault. 

!A.ppeal from the District Court of the United States for the 
Southern i>istrict of New York. Afflrmed. 

Wilhelmus Mynderse, for appellant. 

W. W. Goodrich, for claimants and libelees. 

Before WALLACE, LACOMBE, and SHIPMAlf, Circuit Judges. 

SHIPMi^, Circuit Judge. This is an appeal from a decree 
of the district court for the southé!m district of New York, which 
dismissed the libel of the Québec Steamship Company, ownev of 
the pteattlship Caribbee, against the schooner Minnie Smith, to 
recover damages for a collision between said vessels in the Atlantic 
océan, abpnt 330 miles from Bermuda, on April 15, 1891. The 
collision took place about daybréak, the sky being clear, and the 
wind blowing moderately from the sontheast. 

The Caribbee was on a voyage from New York to the West In- 
dies, and the Minnie Smith was bound from San Domingo to New 
York. The vessels were two or three miles apavc when the 
schooner, whose course was N. by W. J W., first sighted the 
steamer, whoéè course was about S. by E. The sailing vessel 
was maidng about 3 or 4 knots per hour. The speed ûf tilie steamer 
was about 10 knots per hour. 

The theory of the libelant, as stated in the libel, and in the 
testimony of thé second ôfflcer of the Caribbee, who was in charge 
of her navigation at the time of the collision, is that the schooner 
was sighted about 20 minutes past 4 o'clock, about 2 miles dis- 
tant, without lights; that no apparent necessity for a change in 
the course of ihe steamer existed, and none was made; that when 
the schooner was next noticed, about 10 minutes afterwards, and 
about a couple of steamer lengths from the Caribbee, she suddenly 
altered her course across the steamer's bow, and headed northeast, 
whereupon the Caribbee's helm was put hard a-port, her head'ing 
turned about 20 degrees, and an order was given to reverse the en- 
gines at full speed, when the port bow of the steamer came in col- 
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lision •with the schooner, and fàe latter was struck on the port 
quarter. The steamer's position is that there was no necessity 
for either vessel to change her course, and that she did not change, 
until she was compelled to do so by the schooner's sudden and in- 
excusahle attempt to cross the steamer's bow. 

The testimony on the part of the schooner is very fuU, and is to 
the eflfect that both her lights were in good order and bumingj 
that the steamer's white light was first seen about half a point on 
the schooner's starboard bow,' and thereafter, when the Tessels were 
two miles apart, both colored lights were seen. The schooner's 
course was then changed to N. N. W., so that the steamer might 
only see the starboard light, and know which way she was going; 
that from that time the steamer was sheering about, showing both 
lights, and each light alternatély, until the mate, who was in 
charge, became alarmed, summoned the captain on deck, and aft- 
erwards, when she was distant about one-fourth of a mile, fired 
a shotgun to attract her attention; and that at the time of the 
gun flring she suddenly again changed her course to port, and the 
collision occurred. 

The testimony for the libelant does not satisfy the mind that 
any vigilant attention was paid by the steamer to the schooner, 
while, in the language of the district judge, "those on board of 
the schooner show eyery évidence of vigilance, alert attention, and 
care." 

The steamer was watchpd from the moment that her white light 
was first seen. Her eingular movements, which brought each 
colored light alternatély into view, created anxiety. The captain 
was summoned, and the gun was fired in order to arouse the wheel- 
man, if he was asleep. The order of events, and the circumstancea 
which took place on board the schooner, show that at the time 
the careless navigation of the steamer justly created alarm, and 
now lead to the conclusion that upon the steamer rested the fault 
which caused the unnecessary collision. 

The witnesses agreed that the port bow of the Caribbee struck 
the port quarter of the Minnie Smith, the angle between the port 
sides of the two vessels being about five points. How this could 
hâve happened without a change of course by both vessels to the 
eastward, which each vessel dénies, it is not easy to understand. 
We concur with the district judge, who said that "any such change 
[of at least five points to the eastward] by either alone, and es- 
pecially by the steamer, involves very great diificulty and im- 
probability in navigating so as to corne into collision," But we 
also concur with him in the conclusion that the greatly preponderat- 
ing évidence on the part of the claimant "must prevail, and the 
steamer held the responsible cause of the collision, even though 
the angle of collision were made up in part by some porting of 
the schooner in extremis, though the évidence does not warrant that 
finding." 

The decree of the district court is afiSrmed, with costs. 
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TKBJ B. D. MBRRITT. 
FOSTBB i»t «l T. lïHH O. U ROSBNTHAL and THB B. D. MBRRITT. 
. (District Court, S. D. New York. May 31, 1893.) 

KÀMmvâ I4BNS— OhABTEB— TÔWAGB AgEBEMBNT— TuïB COKTBACT— BkKACH 
OF— IlimvISIBitiTT OF CONTRACT. 

' Where the owner of tugs made an agreement to tow Ubelant's boat 
on ber variouB voyages throughout an entlre seagop, and entered upon 
suçh çontract, and afterwàrds, neàr the end of the season, wlllfully 
àhàndbned It, and refused to take Ubelant's boat, hdd, that the tugs were 
ailÉi-vrerable lu rem for the damages attendlng the breach of çontract 

lû Aâmiràlty. Llbel to enforce lien for bréaeli of çontract 
Decree for libelants. 

Lamb, Osborne & Petty> for libelants. 
Hyland & Zabriskie, for respondent 

BSÔt^, District Judge. In the spring of 1892, the owner of the 
tugs Eosenthal and Merritt contracted to tow the libelants' boat, 
the Betâof, during the canal season of 1892, between Bochester and 
New York, bringing sait from Bochester to New York, or to points 
on the iHudson river as directed, at the rate of 90 cents per ton 
oh ail down trips, and to deposit with the libelants $25 on each 
round trip as a guaranty of good faith; the same to be held by 
the libelants until the çontract was completed. It was also agreed 
that thé tugs should be at the eastem end of the canal as soon 
as the season opened. 

The libel allèges a delay of 10 days in arriving at the canal at 
the beginning of the season; the performance of the çontract there- 
after until November; and that then the respondent wUlfully aban- 
doned his çontract and took other boats. A lien is claimed for 
the damages. 

The évidence does not snfftciently show that the libelants actually 
suffered any damage by the delay in arriving at the canal at the 
opening of the season, in conséquence of the crowd of boats in 
waittng tiiere. Deposits to the amount of $125 having been made 
with tïe libelants, pursuant to the çontract, and the damages aris- 
ing from the abandonment of the çontract in November being |225, 
there remains a balance of |100 with interest, for which the libel- 
ants are entitled to a decree, if the action m rem is maintainable. 

The clalmant contends that the only principle upon which a lien 
against the boat is maintainable for her breach of çontract, is 
the mutuality of the remedy between the ship and cargo; and that 
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inasmuch as for the last voyage there was no cargo taken on board 
upon which a lien could be enforced for freigbt or towage, there 
is no counter lien for tihe damage to the libérants arising frôm the 
abandonment of the làst trip. 

If this argument were admissible, it woùld amount simply to 
allowing the sMp to take advantage of her own wrong. It is 
not pretended that there was no cargo for shipment; its readiness 
is proved. The act of abandonment was willful, and from no other 
motive, apparéntly, than to secure higher compensation near the 
close of the season. The claimant should, therefore, be deemed 
estopped from alleging any such lack of mutual remedy. 

The contract in the présent case is not a separate contract for 
ihdependent voyages, but a contract for a service during the en- 
tire season. The proofs show that the rate of compensation was 
a rate adojtted with référence to the whole season; the rate for 
the first ^slH being in excess of the market pricè. The require- 
mefat of a deposit was intended as a, guaranty against precisely 
such fraudulent conduct as Hazard, the mastër, was guilty of In 
the end. As respects a lien for breach of contract, this case is 
not distinguishable from other time charters. If the charterer 
in ail such cases had no remedy against the vessel for an abandon- 
ment, after she had entered upon a contract contemplating numer- 
ous voyages, except for an abandonment of the particular voyage 
on which some cargo might hâve been actually taken on board, 
his remedy against the ship for breach of charter would be practi- 
cally destroyed. Such I do not understand to be the law; but 
rather the nile stated by the présent Mr. Justice Brown in the 
case of The Ira Chaffee, 2 Fed. Hep. 401, where he says : 

"It must now be considered as settled that 11 the shlp enters upon the per- 
formance of Its work, the ship becomes pledged to the complète exécution 
of the contract, and may be proceeded against in rem for a nonperformance." 

Actions in rem are not uncommon in this court for the breach 
of time charters, of which The Calabria, 24 Fed. Eep. 607, is an ex- 
ample, ^o question was there made of the jurisdiction of the 
court to proceed in rem, although no breach of the charter was 
established; and the décision was affirmed on appeal. In the case 
of The Baracoa, 44 Fed. Eep. 102, it was assumed that after the 
vessel had entered upon the performance of her time charter for 
three years, the charterer could recover damages for breach of the 
express covenants of the charter as respects draft and speed, al- 
though after trial he had for those breaches rejected the vessel; 
the charter "forming a continuai contract, and the breaches being 
continuing breaches." 

The contract in this case being evidently a s^ingle indivisible con- 
tract, and the boats having entered upon the performance of it, 
I must hold them answerable in rem for the damages attending the 
breach and refusai to continue it till its termination. 

Decree for the libelants for flOO, with interest and costs. 
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THE O. B. CONRAD. 

THB RHODÀ AN0 CHÀRLIH. 

FOSTBB V. THE 0. B. CONRAD and THE RHODA AND .OHARLIB.' 

(District Court, S. D. New York. May 31, 1893.) 

Makitimb Liens— Unauthokized Possession of Boat— Brbach of Conthaot 

BY WkONGDOKR— LlABILIl'Y OP BOAT. 

Wliëro one obtnlned possession of boats wlthout the owner's consent 
or authorlty, and afterwards, In hls own name, entered Into contracta 
of towage In regard to sucb boats, -wlileh contracta he subsequeutly vlo- 
Isited, héld, that mère posses^on, wlthout rlgbt, Is not even apparent légal 
authority, and one who deals wlth the wrongdoer In possession does so 
at bis péril, and no lien agalnst the boats was created by such breach 
of contract 

In Admiralty. Libel by Pell W. Foster agalnst the 0. E. Con- 
rad and the Ehoda and Cha,rlie to enforce lien for breach of con- 
tract Libel dismissed. 

Lamb, Osbome & Petty, for libelant 
Hyland & Zabriskie, for claimants. 

BEOWN, District Judge. In this case, whîch in some respects 
resembles tiiat of Foster v. The Eosenthal, 57 Fed. Eep. 254, it ap- 
pears that Hazard, the master, under a contract for the purchase 
of the boats, had obtained possession of them from the owner wlth- 
out his consent or authority, and then made in his own name the 
contract to carry tiie libelant's goods for the breach of which the 
libel isffled. 

I doubt whether merely proceediag to Eochester with the Iq- 
tention of taMng the libelant's sait, and on arrivai there gomg else- 
where for a différent cargo, would constitute such an entry on the 
performance of the contract, as would bring the case within the 
rule of a partial exécution of the charter, suflacient to sustain a 
libel in rem for the breach of the contract Aside from that, how- 
ever, the uncontradicted évidence shows that Hazard had not the 
least authority to make any charter, or contract bmding on the 
boats; that possession of them had never been delivered to him 
by the owner, nor any consent given that he should navigate them 
or make any contract of carriage. He had no authority real, im- 
plied, or apparent; for mère possession vrithout right or the con- 
sent of the owner, is not even apparent légal authority. The libel- 
ant in dealing with him, dealt, therefore, at his péril. It folio ws 
that the libel must be dismissed; but as the claimant the true 
owner, bas obtained actual possession of the boats by meang of thèse 
very libels, iioi previously knowing where the boats were, the libdl 
may be dismissed wlthout costs. 

'Reported by E. G-. Benedict, Esq., of the New Xork bar. 
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BLATB et aL v. HAUKISON et al' 

(Olrcidt Court of Appeals, Seventh Circuit June 10, 189301 

Na. 64. 

1. ATTOHSaT AND CUHKT— FbbS — LiEN ON JtJDQMBNT. 

Where the amount due on a judgment recovered for the purchase priée 
of property sold by plaintiff to défendant is paid Into a court of eqiilty 
for distribution, plaintlfif's attomeys are entltled to receive therefrom the 
money due them for meritorious services rendered to plaintiff In other 
Buits growing out of sucli purchase, where sudi services were rendered 
wlth the expectation that they would be paid for out of the proceeds ot 
«uch Judgment. 51 Fed. Rep. 693, afflrmed. 

Il Paktnebship— What Constitutes— Evidbncb. 

Proof that two men owned a ranch and herd of cattle Jolntly, that they 
managed the ranch together, rendered accounts in their joint natnes, and 
referred to themselves as a company, is sufflcient to show tbat they were 
copartners, although they had no articles or agreement of copartnership. 
61 Fed. Rep. 693, afllrmed. 

t. Same — Settlembnt betwebn Partners— Rights op Cbbditors. 

A settlement between copartners whlch détermines their respective 
Interests In a certain partnershlp fund Is conclusive as to the rights vt 
their individual creditors to that fund. 51 Fed. Rep. 693, afflrmed. 

L Same— Vacatino Settlement— Evidence. 

A settlement between copartners, who are both capaJble men, of a 
business amounting to himdreds of thousands of dollars, and Involv- 
Ing many items of accoxmt depending upon the memorles of the co- 
partners, should not be opened at the instigation of their creditors, after 
the death of one of the copartners, even though there is a strong prim» 
facle showlng of mistake In the settlement 51 Fed. Rep. 693, afflrmed. 

& Same— RiGHT of Partner to Pledgb Firm Property. 

One of two copartners caJnnot pledge the partnershlp property to secnre 
hls prlvate debt, except to the estent of his Interest theretn. 51 Fed« 
Rep. 693, afflrmed. 

>. Ecjuitt Pleadinq — Ambndmbnt. 

After the aunouncement of the final décision of the chaucellor upon the 
merlts of a case, it is proper to refuse to permit the pleadings to ba 
amended, so as to meet objections which were raised at the hearing, two 
months before the décision was rendered, especlally where such amend- 
ment would not affect the grounds on which the décision is based; 51 
Fed. Rep. 693, afflrmed. 

Appeal from the Circuit Court of the United States for the North* 
cm District of Hlinois. 

In Equity. Bill in the nature of a suit of interpleader brought 
by John Claflin and others, composing the firm of H. B. Claflin & 
Co., against Jessie I. Bennett, John A. Blair, Samuel J. Grarvin, John ^ 
C. Harrison, Robert L. Dunman, and others. A decree was rendered ' 
in favor of Harrison and Dunman. An appeal was taken by Blair 
and Garvin. Afflrmed 

For opinion of the lower court ia this case, see Claflin v. Bennett, 
51 Fed. Rep. 693. 

A. B. Wilson, E. F. Thompson, and 0. B. McCoy, (Gardiner Lathrop 
and John N. Jewett, on the brief ,) for appellanta 

Charles M. Osbom, (S. A. Lynde and S. B. Ladd, on the brief,) foB 
appellees. 

» Rehearing pending. 
v.67F.no.2 — 17 
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Before WOODS and JENKTNS, Circuit Judges, and GROSSCUP. 
District Judge. < îiî i^ ' 

PER 'èUÉIÀM.' Thé decree apjpealed f rom Is afftrmed, upon the 
groonds stated in the opinion of Judge Blodgett in the court below. 



WOOD et aL v. PERKINS. 

, (Circuit Court, D. Massachusetts. August 22, 1893.) 

No. 3,1^. 

1. BQmTT— JuBisDicTioN— Absolute Convbyancb— Tbust Abising tjpoN Cou- 

TàMPORANEOtJS AonEKMkNT. 

Ztesponâent, by a written agreementi la considération of conveyances 
to Mm of certain "mining locations," promiliseà to pay to complalnants cer- 
tain! stock la a "mining pool." Oi'al agreements between tbe parties pro- 
vldecl that respondent w,is to forai the pool, but the conveyances were 
absolute on.their face. Belê, that the facts created a trust, and equlty 
had jarlsdictlon of a bill to «iif orce the delivery of the stocls. 

8. "SAlkta-^SALB OP TB.08T PBOPBBTT— ProCBBDS CHAHaBD WITH THB TRUST. 

BquitïîJ jurlsdiction was not defeftted by the fact that respondent had 
disposed of the stock for casli. The équitable remedy would extend to 
the Uqulctated and certain sum so recelved, although, in the state wherè 
the golt: TCas bi-ought, aji action for money had and reoelved lies for what 
is due In «qully and /good .conscience. 
8. Samb—Oiul Ageeembn*— Considération. 

Bquity jurlsdiction Is not defeated In such a case by the fact that the 
.trust agreemont was oral, and without considération, since the convey- 
ances to respondent executed ttie verbal agreement In part, and were a 
sufacient considération tieref or. 

4 BAMEr-GONTBMPORANBOUS ORAL AND WbITTEN ASBBEMENTB. 

The fact that complainant allèges two contracts— «ne written, and ab- 
solute on Its face, the other oral, and purporting to croate a trust— wiU not 
defeat ttie jurisdiçtioïi of a court of equity 1o enforoe the trust, when tt 
apj)ear8 that the two conlyacts were parts of the same transaction. 

6. Same— Lâches— Express Trust. . 

Lapse of time, tinless exceptionaUy great, is no défense to a suit to en- 

. force an express trust, when the acts chargea agalnst respondent amount to 

a complète breach of trust, and hâve been industriously and fraudulently 

concealed. Speidel v. Henrici, 7 Sup. Ct. Rep. 610, 120 U. S. 3T7, dls- 

tlnguished. 

In Equity. Bill by Alvinus B. Wood and others against Thomas 
H. Perkina to enforce a trust. Heard on demurter to the bill. De- 
murrer overniled. 

' Henry S. Dewey, for cûmplainants. 
Francis Peabody, Jr,, for défendant. 

PUTNAM, Circuit Jndge. The respondent in thîs case reçeired 
from two or the complainahts, and the assigner of the otter, a 
deed or deeds of several tracts of minerai landâ on the north 
shore of Lake Superior. The rights, as spoken of in some places, 
were "mining locations,^* but whether strictly such, or whether the 
laùd.was held, the interests were hereditaments, and partook of the 
realty; so that, for the purposes of the case at bar, they stand the 
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«ame, in either erent. The deéd or deeds conveyed to the respond- 
ent, absolutely, whàtever intérests the grantors possessed. They 
were made on the strength of the written executory contract, whlch 
will bè referred to again, and the paroi agreement and understand- 
ing set ont in the bUl. 

The written agreement was dated March 15, 1872, and took the 
form of a mère proniise by the respondent, by which, in considéra- 
tion of the conveyance to be made him in accordance with the 
agreement, he stipulated to pay the grantors, on or before the Ist 
day of the next May, "fifteen thonsand dollars ($15,000) in stock, 
or âve shares in Perkin's Silver Land Pool, north shore, Lake Supe- 
rior, containing flfty-two hundred twenty-eight and one-half (5,228^) 
acres, purchased from A. B. Wood and others." There appeared, 
therefore, on the face of this agreement, merely a promise on the 
part of tiie respondent to deliver certain stocks, as the considéra- 
tion for a conveyance to him of the mining locations as stipulated, 
to be enforeed by an action at law, or possibly, under some cir- 
cmnstances, by a bill for spécifie performance; and so far the 
transaction does not disclose a trust, in the technical sensé of the 
Word, or in any sensé. The biU, however, sets ont sufflcient, in 
addition to this written agreement, to explain the wàole trans- 
action, which, of course, is permissible in equity. 

This shows that the intérests were in fact received by the re- 
spondent for the purpose of making up a pool, in connection with 
other intérests; that the pool was to be divided into shares of 
|3,000 each; and that the assignors were to receive certain shares 
as their proportion of the whole. Taking the whole transaction, 
It appears that the land, or whatever the hereditable interest was, 
was transferred to the respondent in form absolute, to be held 
and applied by him for the uses of the parties who conveyed to 
him. The instrument of conveyance was absolute on its face, 
while the duty imposed upon the respondent was partly by paroi, 
and partly by a separate written contract Ail this created a 
strict trust, such as the common law anciently took no notice of, 
and such as included a cestui que trust, whose only remedy was 
by a subpoena issued out of chancery. 

The biïl allèges, in substance, that, while the respondent tumed 
into the pool the intérests which were conveyed to him, he failed 
to take out for the grantors the shares to which they were en- 
titled, but received in lieu thereof |3,000 for each share in money, 
and has never paid over the same, or any part of it, to the original 
grantors, or to the assignée of one of them, now a party complain- 
ant. It further allèges that the respondent, since receiving such 
money, has held it as trustée; and it continues that "he now holds 
said money, and the interest on the same from the time he re- 
ceived it, as the trustée and agent of said complainants." So far 
as this bill is concemed, the court takes no notice of the words 
"and agent," but rejects them as surplusage. The resuit is that 
the respondent, being strictly a trustée, in accordance with the 
arrangement which has been described, instead of performing his 
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trust, violated it, and lias received, in lieu of wliat Le should hâve 
recffiTed under Ms trust, a. çum of money as the proceeds of his 
tortiows breach. of duty. Ilpon fundamental principles of law, 
thç grantors were entitled to proceed by Mil against bim, as an 
équitable tort feasor, and claim the value of tbe interest which 
lieimla^wfully disposed of, or, at their option, to waive the tort, 
and ciaian the proceeds, as they hâve done in the pending suit; and 
thereiiiv)n the proposition is pressed on the court that, the claim 
being now one merely for a-sum certain, the complainants hâve 
ample yemedy at law, by açL action of assumpsit or othervpise. 
and tb^re is therefore np justification for a proceeding in equity. 

If thç case was one in whjich, according, to the ancient distinc- 
tions between law and equity, there had been a concurrent remedy 
both at law and in equity, this proposition would.have force, and 
perhaps çould nOt be met;: but as the underlying right is purely 
équitable in its nature^ for which there was no remedy at common 
law, ohancery wUl still issue its subpoena, notwithstanding the 
property which was originally subject to the trust has been con- 
verted) into money. The same equity attaches to the latter which 
origiftally attached to the former. This principle is so funda- 
mental thajt no citation of authorities tpuching it is necessary. 
The fact that in Massachusetts an action for money had and re- 
ceived lies for what is due in good conscience and in equity in no 
wise? aflects this conclusion, as it is conceded that that action is 
exceptional, and arose originally from the fact that the courts in 
Massachusetts had no équitable jurisdiction. 

Bespondent urges that the "arrangement set forth in the bill 
is void because it Vfas verbal, because there was no considération 
for ijespondent's promise, and because there were differing and con- 
flicting contracts,^ — one verbal and one written. The first two prop- 
osilâôna are met by the fact that the transaction was executed by 
the conveyaàce already referred to, and the last one by the further 
fact that equity will regard the whole transaction, into whatever 
f orms its various parts may be divided. The objection, also urged, 
that one of the complainants was improperly joined, because he was 
an assignée with whom the respondent never made any agreement, 
is clearly ineffectuai, under the circumstances of this case. The 
bUl sets out that the assignment to him covered the proceeds of 
the sale, and the shares which were to be returned in lieu of the 
landj and in equity the assignment was not of a mère contract, 
but of an équitable estate. Had it been merely the former, yet, 
by the well-settled rules of equity, the assignée, having an ex- 
clusive interest, would be the proper and only party complainant 

The respondent also presses the fact of the lapse of time inter- 
vening between the conveyance to the respondent, which was on or 
about the 22d day of March, 1872, and the efforts made by the prés- 
ent complainants to secure the proceeds of the trust, which resulted 
in the présent suit. Several answers to this objection are at 
once apparent on the face of the bill, as it is framed. Whether 
the facts developed on further proceedings wUl essentially modify 
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tiîe présent case cannot be foreseen. The respondent is in error 
in referring to the statute of limitations, because — ^Pirst, it ordi- 
narily does not apply to an express trust, at least until it bas 
been openly repndiated; and, second, it bas no relation to a cause 
of action which is purely équitable. The rule on this point is 
Buccinctly stated in Metropolitan Nat. Bank v. St. Louis Dispatch Co., 
149 U.S. 436, 448, 13 Sup. Ct. Eep. 944, 948, as foUows: 

"CJourts of equlty, In cases of concurrent jurisdlction, conslder themselves 
bound by the statutes of limitation whlch govem actions at law. In many 
other cases they act upon the analogy of cases at law; but, even when there 
Is no such statute goveming a case, a défense founded upon the lapse of time 
and the staleness of a clalm is avallable In equlty." 

On the face of the Mil there is a complète answer to this dé- 
fense, even if it could bring to its support the express language of 
the statutes of limitation, because the act charged against the re- 
spondent was a clear breach of trust, — a fraud in equity,— and, 
as the correspondence shows, was industriously, and therefore fraud- 
ulently, concealed. 

With référence to the défense of lâches, which is the proper 
form of défense with regard to a claim of this character, the con- 
cealment of respondent's breach of trust, already referred to, is 
an ample answer. Another answer is found in the fact that in 
his letter of March 9, 1889, set out in the bill, he fully recognized 
the trust, by stating therein that he had no objection to recon- 
veying, and taking up the reeeipt which he gave, although he 
again industriously concealed the fact that he had already ob- 
tained a considération for the interests intrusted to him. In no 
view of the case can the rule be invoked that interested parties 
are sometimes put on rnquiry touching a breach of trust, or quasi 
trust, even though they hâve no actual knowledge of the facts, 
because the lack of inquiry in this case has not resulted to the 
détriment of the respondent. There has been no changed condi- 
tion of circumstances, such as form a fréquent basis for the appli- 
cation of the rule of lâches, as, for example, in Johnston v. Mining 
Co., 148 U. S. 360, 13 Sup. Ct. Eep. 585, as the entire controversy 
relates to money received into the possession of the respondent, 
and there ever afterwards retained. 

Thèse observations touching lâches relate to the lapse of time 
shown by the bill in suit, covering a period only from 1873 to 1888. 
During this time the complainants rested apparently secure in 
the belief that whatever might represent their interest was in 
the hands of the respondent, and that, though they had been disap- 
pointed in the results of the development of the mining rights, 
thev still might hope for realization. Of course, there are case» 
likè Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. Eep. 610, where 
the lapse of time is so very great, even as against express trusts, 
that equity courts will take no action whatever. The court has 
not forgotten that class of cases, and does not Intend to exclude 
them by anything contained in this opinion. 

One ground of demurrer is that the bill is a mass of inferences, 
assertions, and matters of évidence. With référence to this the 
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court is compelled. to, ojbserve that the bill is not drawn witihi '3m 
regard to th,e proper principles of; equity pleadiag. Nevertheless, 
there is suflacient on^its face from which it can be tinderstood, and, 
In tbâ absence of sppçially assignedrfgrounda of démarrer, the court 
wiil npt ta^e upon itself the burden of reshaping it. 

Demnrrer overruled. Bill sustained. Gosts to abide the resuit. 
Bespondent to plead or answer on or before October rules, next 



McGBORGB et «1. V. BI(J ST0NB3 GAP IMP. CO. 
(Circuit Court, W. D. Virginia. August 19, 189a) 

L COEPOBATION»— iNSOLVfiNOT — RlGHTS OF BoNDHOLDEBS— CoNDITIOW KOt TO 

Sua. 

A condition In a trust deed glven to secure the bonds of a corporation, 
provldlng that tlie bondholders shall not bying suit wlthout notice In 
wrlttng to the trustée, aor wlthout a request to tlie trustée to sue, made 
by the holders of one-fifth of the outstanding bonds, Is blnding upon the 
bondholders in the absence of proof sbo<wlng fraud or mlsmanagement on 
the part of the corporation. 

8. Samb— Improvbmbnt Company— Power to Aid otheb Corporations. 

The Blg Stone Gap Improvement Company, whlch was organized by 
Act Va. Feb. 14, 1888, to buy and aell lands, erect, sell, and lease build- 
ings, to grade and Improre streets, to furnlsh gas, electric Mght, and 
■wateri^orks, to construct and operate street raUways, fumaces, and 
mills, and to acqulre by purchase or subsoription the stock or bonds of 
any mlnlng, manufacturlng, water, gas, street-rallway, or other Improve- 
ment oompany, bas power to gire part of Its stock to a rallway company 
In order to enable the latter to complète Its llne to the property of the 
Blg Stone Gap Improvement Company. 

8. EsToPPBL— Stockholders of Corporation— Assknt to Acts Complainbd cf. 

Stockholders, after votlng for and approvlng of an appropriation of cor- 

porate funds to a purpose falrly within the scope of lîie corporate pow- 

ers, will not. In the absence of fràud, be heard to complaln thereof in a 

court .of equity. 

4. Corporations— RiGHTs of Stockholdebs— Suit in Eqdity. 

Stockholders cannot proceed In chancery to protcct their équitable rigbts, 
uniess the corporation bas been dlssolved, or bas itself been prevented 
from proceeding by the mlsconduct of its ofllcers. 

6. Bamb— Reckivers— Appointment— Insolvency not Conclusivb. 

The appointment of a receiver for a corpoiratlon is a remedy within 
the discrétion of a court of equity, and does not necessarlly foUow upon 
proof of the corporatlon's ineolvehcy. The appointment should not be 
made uniess it is also shown that loss wlU ensue to the parties in interest 
if the Company continues in the management of its own affaira. 

In Equîty. Bill by William MoGeorge and others against the 
Big Stone G-ap Improvement Company, praying an injunction and 
the appointment of receivers. A temporary injunction was granted, 
and provisional receîvers appointed. The cause is now heard on 
bill and answer. Bill dismissed. 

P. S. Blair, for complainants. 

Bullitt & McDowell and St. John Boyle, for défendant 

GOFF, Circuit Judge. This suit was brought by William Mo- 
George, Jr., in his own rîght and as trustée, John 0. Bullitt, Samuel 
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Dickson, Joseph I, Doran, Joseph B. Altimus, George Burnham, 
Charles G. Harrison, William Pepper, John H. Dingee, Samuel W. 
Golter, Jr., and Henry Lewis, citizens of the state of Pennsylvania, 
STiing for themselves and ail other creditors and stockholders of the 
Big Stone Gap Improvement Company, who will become parties 
and contrîbute to the expense herèof, against the Big Stone Gap 
Improvement Company, a corporation created by the laws of the 
state of Virginia, a citizen of said state, having its principal ofiBce 
and place of business at Big Stone Gap, in Wise county, Va. On 
the 26th day of May, 1893, upon reading the bill, affidavits, and 
exhibits flled therewith, I granted an order appointing H. G. Wood 
and J. K. Taggart provisional receivers of ail the property of the 
défendant, and I directed that notice of such action be served upon 
the Company, and ordered that it appear on the 13th day of June, 
1893, and show cause, if any it could, why such appointments shoxdd 
not be made permanent. An injunction also issued as prayed for. 
On the day ordered, défendant appeared by counsel, and tendered 
its demurrer and answer to the bUl, together with affidavits and 
exhibits. 

Prior to the filing of the same, John C. BulUtt, Samuel Dickson, 
and Joseph I. Dale, who are named as comiplainants in the bill, 
throngh counsel, stated to the court that their names had been 
used as such Without their authority, and iiled a motion to strike 
the same from the bill and record of this cause. On considering 
the same, it appearing that there had been a misunderstanding 
among several of the complainants about the use of said names, 
and a misconstruction of the authority given relative thereto, ît 
was ordered that the names mentioned be stricken from the bUl, 
and that as to said parties the suit stand dismissed; and for like 
reasons it was at the same time ordered that the names of Bullitt, 
Dickson, and Dale, as counsel for complainants, be withdrawn from 
the bill and record of this cause. 

It is stated in the bill that the Big Stone Gap Improvement Com- 
pany was organized under the laws of the state of Virginia, its ob- 
ject beîng to lay oflE and sell town lots. That about $1,000,000 in 
first mortgage bonds and |1,500,000 in capital stock were issued 
to the original holders of the lands that had been conveyed to the 
company, the complainants being part of them; and also that 
$1,000,000 in stock was retained by the company as treasury stock. 
That the présent management of lïie company bas exercised almost 
absolute authority over the affairs of the company since its or- 
ganization. That the funds and assets of said company hâve been 
wasted, mîsappropriated, and diverted to purposes wholly foreign 
to that for which the company was organized, to the great loss and 
injury of complainants. That the company has defaulted for five 
years in the payment of interest on its bonds, and is also in de- 
fault in the payment of state, county, and municipal taxes. That 
by the mortgage given on the property of the company to secure 
the issue of bonds it was provided that whenever $50,000 should 
accumulate from the sale of lots or otherwise, 5 per centum should 
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be paid upon the principal of each and every bond; and tlie charge 
is made tbat this bas not been donc. That tbe management of said 
Company, being largely interested in tbe Soutb Atlantic & Obic 
Râilroad Company, donated $500,000 of the treasury stock of de- 
fendant Company to said râilroad company for the purpose of se- 
curing the completion of that road to Big Stone Gap. That the 
same was a misappropriation of the funds of the défendant. That 
part of said stock bad been issued and delivered to the râilroad 
company, and that tbe residue would be at once, if the présent 
management of the défendant was continued, or any notice of this 
suit be given its officers. That the company is insolvent, and that 
its officers still pay themselTes large salaries for the discharge of 
their respective duties, and that the'ir continuance in the manage- 
ment of the same will increase its liabilities. That unless an in- 
junction issues restraining them, and an order is passed appointing 
receîvers, great and irréparable injury will resuit to complainants, 
who themselves, and through others represented by them, own over 
one-haJf of ail the bonds and stocks issued by the défendant com- 
pany. That many persons claimuig to be creditors of the company 
baye brought suits against it; and that it is for the interest of aU 
creditors, stockholders, and persons concerned in the property that 
the court should take ail the assets of défendant into custody, and 
administer them as a trust fund for the beneflt of tbose entitled 
to share therein. The Mil was swom to. Numerous exhibits were 
flled, duly authenticated, and several affldavits as to the truth of 
the charges made were presented. On thèse allégations of mis- 
management, waste, and misappropriation of assets, with the 
charge of irréparable damage, and the fear of an additional de- 
livery of stock improperly donated, the injunction issued, and re- 
ceîvers were appointed. 

The anawer dénies that the funds and assets of the company 
hâve been wasted, misappropriated, or diverted to purposes other 
than those for whicb it was organized. It claims that the dona- 
tions made and the assistance rendered by the défendant to other 
enterprises were for the purpose of increasing the value of its prop- 
erty, and to carry out the object for which it was organized, and 
that they were se made with tbe assent of ail the stockholders 
and bondholders, tbe complainants included. It admits that the 
company bas failed to pay the interest due on its bonds since July 
1, 1890, and that it bas not paid certain taxes, but it dénies ail 
charges of fraud and mismanagement, and claims that the defend- 
ant's inability to pay is the resuit of its misfortune, caused by hard 
times, and tbe conséquent dépression of real estate. It claims 
that the assets of the défendant are valuable, and will, if time is 
given, more than pay ail its liabilities. I do not think it neces- 
sary to hère set forth aU the claims, explanations, and charges in 
the answer contained. Tbey will be, in effect, alluded to and dis- 
posed of, as I state the conclusion I bave reached. 
■' I flnd that the défendant was organized to purchase and sell 
lands in Wise county, Va., and, among other things, to erect build- 
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ings and sell or lease them; to grade and improve streets; to fur- 
nish gas, electric lights, and watenvorks; to construct and operate 
Street railroads; to lay ont its lands into lots, streets, and parks, 
ajad improve and sell the lots; to erect, own, and operate fur- 
naces, mills, and manufactories, and acquire by subscription or 
purchase the stock or bonds of any mining, manufacturing, water, 
gas, street-railway, or other improTement company witMn the ter- 
ritory owned by it; to issue and seU its bonds and secure the same 
by mortgages on its property; to subscribe to and hold shares in 
the capital stock of any railroad company or other corporation; 
and to do other things not necessary to be hère mentioned. It 
was organized by an association of landowners composed of about 
20 persons and corporations that had purchased lands at Big Stone 
Gap, expecting to profit by the advance in priée occasioned by the 
building of railroads into the coal and iron flelds adjacent thereto. 
The original cost to them of the lands averaged about $25 per acre, 
(excepting one small part thereof,) and about 2,000 acres of the same 
was conveyed to the défendant, for which the grantors recelved 
$1,000,000 in flrst mortgage bonds, and $1,500,000 in fuU-paid stock 
of the company. It thus appears that the associated landowners, 
who in the manner I hâve described became the stockholders and 
bondholders of the défendant, received $2,500,000 in stock and 
bonds for lands that had cost them, with the exception mentioned, 
(and that immaterial,) about $50,000. It seems that there never 
was as much as one cent of cash capital paid in by any of the 
stoekholders, the land alone constituting the capital; and that, 
subject to the $1,000,000 mortgage. The stock and bonds were 
apportioned among the former landowners according to a valua- 
tion of their respective holdings, agreed to by them, each stock- 
holder receiving for every $1,500 of stock held by him one bond 
of the dénomination of $1,000. The bonds were payable in the 
gold coin of the United States on the lOth day of May, 1898, and 
bore 4 per cent, interest per annum, payable semiannually. By 
the terms of the mortgage executed to secure the bonds it was 
provided that 75 per cent, of the amount of ail sales of lots made 
by the company should be paid over to the trustée named there- 
in, for the purpose of extinguishing the bonded debt, and the re- 
maining 25 per cent, was to be used as an improveinent fund by the 
company. It was also provided in the mortgage that as soon as 
$50,000 should accumulate in the hands of said trustée from the 
sale of lots or otherwise, a dividend of 5 per cent, should be paid 
on the principal of the bonds; and I may remark hère that the 
charge in the biH that this dividend has not been paid is not true; 
It Is shown by the évidence that the fund applicable to this divi- 
dend has been regularly set apart for that purpose, and paid to 
the bondholders, or on their account; and that they hâve now 
received in such payments, respectively, sums several times greater 
in amount than was paid ont by them for the lands. 

The company, after organizing under the provisions of a spécial 
act of the législature of Virginia approved February 14, 1888, pro- 
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ceeded to carry out the purposes for which. it was formed by pur- 
chasing said lands, diyiding the same into lots, streets, avenues, 
and parks; by buildiiig bouses, ifaterworks, electric ligiit works, 
Street railways, and otber improvements required by the citizens 
of Big Stone Gap. It did this either directly througb its own 
oiHcers and with its own funds, or indirectly by taking stock in 
and assisting otber corporations duly organized for certain pur- 
poses. It bas sold of its real estate over |600,000 wortb of lots, 
or tbe aggregate of cash and purçbase-money notes received froni 
sucb sales exceeds tbât sum. Tbe greater part of tbis bas been 
used in defraying expenses, developing tbe property, assisting otber 
enterprises, and paying dividends, wbile a considérable portion 
tbereof is still beld in tbe sbape of notes giren by tbe purcbasers 
of lots for tbe deferred payments due tbereon. 

It was provided in tbe mortgage tbat — 
"No suit, action, or proceedlng in law or In equity for the foreclosure ol this 
mortgage or deed of trust, or the exécution of the trusts thereof, or for any 
other rràiedy, shall be broUght or Ijistltated except by, througb, or in the 
natue Of the trustée foie thé'tlifae being, and then only aftér notice in writlng 
to the txustee of defaUlt havlng occurred and continued as aforesaid, upon the 
request la wrlting of one-flfth in amoimt pf the holders of bonds then ou1> 
standing, and the offer to. the trustée Pf adéquate security and indemulty 
against the costs, expenses, liablHtles, and charges to be inciu-red therein or 
thereby; and suoh request and offer of Indemnity are hereby declared to be 
<;onditions précèdent for the -exécution of the powers and trusts of this mort- 
gage or deed of ti-ust to any action or cause of action for the foreclosure, or 
for any other remcdy hereunder." 

It must be kept in mind tbat tbe complaînants are not proceed- 
lng as creditors of tbe défendant, except as tbey may be regarded 
as sucb f rom tbe f act tbat tbey are bondbolders. Wbat are tbeir 
rigbts as bondbolders, under tbe facts and tbe mortgage mentioned? 
Before considering tbat question I will say tbat tbe allégations 
of fraud and mismanagement made in tbe bill are not, in my 
judgment, sustained in a single instance, and tbat consequently 
tbe complaînants must stand alone on tbeir rigbts and privilèges 
as bondbolders and stockbolders, unaided by tbe belp tbat courts 
of equity give in cases wbere fraud and misconduct is sbown on 
tbe part of tbe officers of tbe company complained of. And also 
we must remember tbat tbe rules applicable to the appointment 
of receivers in ca&es wbere bonds are secured by an ordinary trust, 
wbere no spécial and restrictive stipulations are found relative 
to foreclosure proceedings, do not apply to tbis case. In tbe deed 
of trust made by tbe défendant to secure tbe bonds beld by com- 
plaînants tbe requirements I bave quoted are found, and tbey 
were placed tbere with tbe Imowledge and approral of complaîn- 
ants, in order to enbance tbe value of tbe bonds secured, aid tbe 
crédit of tb.e company, and enable tbe bolders of tbe bonds 
to dispose of tbem advantageously. Tbey are part of tbe con- 
sidération offered by tbe company and accepted by tbe bondbold- 
ers wben tbe contract; was made, and tbey are as valid as tbe 
otber provisions of tbe trust, and as binding on tbe bondbolders 
as tbose otber stipulations are on tbe company. State v. North- 
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ern Cent. R. Co., 18 Md. 193. This requirement of the deed of 
trust has been entirely ignored by thé complainants as bondbold- 
ers, although, in the absence of proof showing fraud or misman- 
agement on tbe part of tbe company, it is binding upon them. 
They bave not given tbe notice in writing to tbe trustée of tbe 
alleged default, nor bas any request to institute suit been made 
by one-fiftb of tbe bolders of tbe outstanding bonds, and neither 
bas tbe trustée been offered security against costs and cbarges. 
1^0 ground wbatever is sbown wby tbe court sbould ignore tbe 
manner of procédure provided by tbe parties tbemselves for tbeir 
mutual protection, I tberefore bold tbat, as bondbolders, com- 
plainants, on tbe case as now made, bave no standing in tbis court, 
and cannot bave until tbey bave first exbausted the remédies pro- 
vided for them in the trust, or bave sbown tbeir inability to do 
so because of the fault of tbe défendant or of its management. 

Tbe complainants claim tbat tbey and the interests they repre- 
sent own over one-half of tbe capital stock of tbe Big Stone Gap 
liaprovement Company. Tbis is denied in tbe answer, défendant 
insisting tbat complainants do not own ovaf one-tenth part of 
such stock. In order to sustain tbe allégations of tbe bUl in 
this regard, complainants insist tbat tbe 7,336 shares of said 
stock now owned by the Virginia, Tennessee & Carolina Steel 
& Iron Company sbould be classed with them, as opposed to tbe 
présent management of the défendant company. It appears tbat 
at the last two meetings of the stockbolders of défendant tbere 
were controversies relative to tbe représentation of said stock, it 
being claimed by complainants tbat J. M. Bailey, as receiver of tbe 
Virginia, Tennessee & Carolina Steel & Iron Company, was en- 
titled to represent and vote tbe stock owned by said company, wbile 
other stocMiolders held tbat Haskell and Conklin were the legally 
appointed receivers of tbat company, and tbat J. B. Eicbmond, its 
attorney, was tbe proper person to represent and vote its stock. 
This court in this proceeding will not détermine tbe questions in- 
volving the rights of those claiming to be receivers of said com- 
pany, nor will it décide who was entitled to represent tbe stock 
held by that company in tbe Big Stone Gap Improvement Company. 
Tbe décision of those matters would not dispose of the questions 
now in controversy; in fact tbey bave no proper connection with, 
tbe présent issue. Complainants, by this contention, seek to 
show that a majority of tbe shares of stock of défendant is opposed 
to its présent management, and in favor of the course pursued by 
them. If sucb be the fact, it is worthy of considération, and 
sbould not be overlooked by tbe court. The controversy as to 
the stock owned by said iron and steel company may be solved 
as claimed by tbe complainants, and still tbeir position in the 
matter now under considération would not be sustained.. I tbink 
that a majority of the stock of défendant company not only re- 
fuses to indorse tbe action of complainants, but actively and stren- 
uously resists it. As tbe complainants bave invited the considéra- 
tion of this rule tbey will not object to its proper application to 
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the façts of tliis case. There is an absolute failure to siistaln 
the allégation in tke biU that tke complainants and the-inter- 
ests thej represent own over one-half of the stock of the défend- 
ant Company. This claim, under ail the circumstances of this 
case, should not hâve been made, or, if relied upon, ail the facts 
connected with the controversy on whlch it is based should hâve 
been set forth by complainants, in order that the court might be 
fuUy advised, and not misled. 

As stockholders, the complainants are interested in the proper 
management of the company, in the payment of aU its liabilities, 
in the sale of its real estate, and the distribution of its assets. 
They charge that the funds of the company hâve been wasted, 
and its assets misappropriated and diverted to purposes whoUy 
foreign to those for which it was organized, to their loss and injury. 
I do not find that thèse, charges are sustained. The appropria- 
tions, donations, and subscriptions to stock by the company to 
the varions purposes and enterprises set forth in the Mil were 
ail made with the assent of the stockholders, including complain- 
ants, most of whom voted for them, as they were in the line 
of the enterprise in which the company was engaged, and 
tp which the stockholders were committed. It was simply an 
effort to carry out the object had in view when the company was 
Q;^ganized, for which the one-fourth portion of the income received 
froBd the sale of lots was set apart, as was provided in the char- 
ter, and nominated in the bond. I find that the stocks and bonds 
h^ld and owned by défendant, issued by other corporations, were 
purchased and secured with the one-fourth part so received, and 
not, with trust funds to which the bondholders were entitled. The 
di^ectors of the défendant seem to hâve advised fuUy with its 
stockholders and consulted with its bondholders, more so than is 
usoally done; and, as the évidence discloses, they were always gov- 
eEtted by the advice received. It is true that a number of the 
enterprises that were assisted with the funds of the company hâve 
not as yet developed into remunerative investments by demon- 
strating their dividend-earning capacities. Still the évidence shows 
that the oiflcers honestly endeavored in thèse instances to enhance 
the interest of the company, and that in their efforts they had 
the approval of the stockholders and the commendation of the 
présent complainants. 

It is dearly shown that complainants were not only aware of the 
proceedings had at the meetings of the stockholders and directors, 
when the expenditures now complained Of were authorized, but that 
tliey gave them their cordial support. WUJ they now be permitted 
in a court of equity to complain of those things which they did, to 
charge others with wrongdoing, when those others hâve simply 
done that which they were directed by complainants to do? Stock- 
holders of à corporation that has been managed without fraud will 
not be permitted, after they, for reasons of their own, hâve become 
dissatisfled with the plan of organization or the management 
thereof, to force the abandonment of the business, and compel the 
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majority of the shareholders to submit to tlie will of the minority, 
by the decree of a court of equity. If they tad this power it would 
frequently be exercised to tbe détriment of tke corporation, the 
very existence of wMch might be thus destroyed, or tbe value of 
its stock seriously impaired. Eival companies might make it to 
the interest of this minority so to act, or the stock of a corpora- 
tion might be purchased with such objject in view, and the resuit 
would be that the security relied upon by those investing in cor- 
porate property would be seriously impaired. 

The charters under which corporations are organized, and the 
laws by virtue of wMch they are created, provide the way in which 
they shall be managed, as well as the mode of voting the stock 
and the manner of electing the oflQcers thereof; and, if thèse pro- 
visions hâve been fairly complied with, then there is no ground 
for the interférence of a court of equity on the complaint of a 
dissatisfled minority shareholder. If he disapproves of the man- 
agement that has been conducted without fraud and under the re- 
quirements of the law, his only remedy is to dect new oflicers in 
favor of another policy by appealing to the stecMiolders, or, failing 
in that, to sell his stock and retire. Certaînly the equity courts 
of the country will not undertake to manage it for him, nor will 
they, under such circumstances, take jurisdiction for the purpose 
of closing up the affairs of the corporation. Such power is never 
exerc'ised in the absence of a statute giving the jurisdiction, and 
I flnd no such enactment applicable to this case. In the absence 
of such législation the business matters of a corporation can only 
be controUed, or its charter privilèges taken from it, by the proper 
and usual proceedings in such cases provlded in the courts of law. 
Chancellor Kent, in a leadîng case on this subject, said: 

"I admit tbat the persons who from tlme to time exercise the corporate 
powers may, m their character of trustées, be acooimtable to this court for 
a fraudulent breach of trust, aud to this plaln and ordinary head of equity 
the jurisdiction of this court over corporations ought to be conflned." At- 
tomey General v. Utica Ins. Co., 2 Johns. Oh. 371. 

"It eannot be concealed," said the chancellor in Bayless v. Orne, 1 Freem. 
Ch. (Miss.) 173, "that to decree the prayer of complainants' blU would be to 
decree a dissolution of the corporation. In this respect it difCers materially 
from bills which hâve frequently been entertained by courts of equity at the 
Instance of stocliholders against the directors of a corporate company to com- 
pel them to account for the improper use of funds, or to restrâin them from 
violatlng their trust That a court of equity, as such, has not Jurisdiction or 
power over corporate bodies for the purpose of re^training their opérations or 
winding up their eoncerns is. T thinlc, well settled by varions authorittes." 
See, on this subject, Verplanek v. Insurance Co., 1 Edw. Oh. 84; Attomey Gen- 
eral V. Banlî of Niagara, 1 Hopk. Ch. 3.54; Neall v. Hill, 16 Cal. 145. 

In Treadwell v. Salîsbury Manuf'g Co., 7 Grray, 393, it is siaid: 
"Indeed, it is too weU settled to admit of question that a court of chancery 
bas no peculiar jurisdiction over corporations to restrain them in the exercise 
of their powers, or control their action, or prevent them from violating their 
charter, in cases where there is no fraud or breach of trust alleged as the 
foundation of the claim for équitable relief. Their rights and duties are 
regulated and govemed by the commpn law, which in most cases furnishes 
ample remédies for any excess or abuse of corporate powers and privilèges, 
which may Injuriously affect either public or private rights. It is only when 
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there l/a no plato and E^degjoate repiedy at law, and a c^ise 1$ presented wMph 
entltles à'pai-ty to equltabiy rbHef; toSer some gênerai heâd of chanoery jurls- 
fdlctlïtti, that a blll In equlty caii be maintalned agalnst'a icorporatlon. And 
tlUs niléls applicable to Btockholdera as well as to other persons." See Ang. 
& A» Corp. § 312; Grant, Corp.,, 71, 271; Mozley v. Alston, 1 Phil. Ch. 790; 
Hodges V. Screw Co., 1 R. I. 350; Baker v. RaUroad Oc, 34 La. Ann. 754. 

The rule is also well established that a corporation claiming 
redress for wrongs must prbceed throagli its regularly appointed 
agents. : It is only when tlie - company àas been dissolved, or is 
prevented f rom proceeding by tlie misconduçt of its officers that 
the stockholders may themselves proceed in chancery for the pro- 
tection! îoftheir équitable rights. If the directors refuse to act, 
or are themselves guilty of a wrong that the majority of the stock- 
holders refuse to correct, equity will interfère at the suit of a 
stockholder. Mor. Priv. Corp. § 239, 381, 386; Moore v. Schop- 
pert, 22 W. Va. 282, 291; Hawes v. Oakland, 104 U. S. 450, 460; 
Foss v. Harbottle, 2 Hare, 493. In this case the complainants al- 
lège that they control a majority of the shares of stock of the 
défendant If that is so, they will hâve no trouble in calling a 
stockholders' meeting of the company and therein so voting their 
stock as to correct the wrongs of which they now complain, and 
fuUy protect their interests in the future. Unless they are mis- 
taken in this claim, it séems strange that they hâve not so acted 
before this, provided they believed the company was mismanaged, 

The àppbintment of a receiver — always in the discrétion of the 
court— wâl not be made if dt is for the best interest of those con- 
cemed that the property in controversy should remain in the hands 
and undèr the control of the owners thereof. This discrétion of 
the court should be a ifeasonable one, govemed to a great estent 
by the facts as they are presented in each particular case, as no 
rule generally applicable has been or can be established. Nor 
will this, discrétion be ControUed by the technical légal rights of 
the parties, but ail the equities of the entire case' will be consid- 
ered. The power of appointment is extraordinary in its nature 
and far-reaching in its effects, and will be resorted to with the ut- 
most caution, and only nnder such circumstances as demand sum- 
mary relief, "W^illiarnson v. Ballr^ad Oo., 1 Biss. 206 ; Crawf ord v. 
Koss, 39 Ga. 44; Furlong v. Edwards, 3 Md. 112; Verplank v. Gaines, 
1 Johns. Ch. 57. Mr. Justice Bradley, in Vose v. Eeed, 1 Woods^ 
650, says: 

"But ail the circumstances of tUe case are to be taken into considération, 
and if the case be such. that a greater injury would ensue from the appoint- 
inent of a receiver than from leaviug the property in the hands now holding 
it, or if any other considérations of proprlety or convenlence render the ap- 
pointment of a receiver improper or inexpedlsnt, none wUl be appointed." 

■ In the case of T^sen y. Railway Co., 8 Biss. 247, Mr. Justice 
Harian, applying Uiese principles, refused to appoint a receiver, 
although there had béen default in the payment of interest on bonds, 
and insolvency was in effect admitted. The , circumstances in that 
case demonstrated, as the facts in this case do, that the appoint- 
ment of a iieceiver would imperil the interests of others whose 
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rights were entitled to as mucli considération from the court as 
those of the complainants. The appointment oî a receivèr does 
not necessarUy foUow upon the insolvency of the corporation be- 
ing proTen, and will not be made unless it is also shown that loss 
will ensue to the parties in interest if the company continues in 
the management of its affaire. Union Trust Co. v. St. Louis, etc., B. 
Co., à Dill. 114; Tysen v. Raiiway Co., 8 Biss. 247. 

My conclusion is that sufficient cause has not been shown to 
justify the court in appointing permanent receivers in this case. 
Certainly the complainants, as bondholders and stockholders, hâve 
given the court no such facts as authorize it to retain the posses- 
sion and control of defendànt's property, and they sue in no other 
capacity, not claiming to be gênerai creditors, and not making the 
trustée a party, nor charging him with fraud or failure to dis- 
charge his duties. The charge in the bill that many persons claim- 
ing to be creditors of défendant hâve instituted suits for the recoT- 
ery of their claims is not supported by the évidence. That the 
company is indebted to various parties is conceded, but its credit- 
ors do not seem to be pressing for the collection of the suma due 
them, but, on the contrary, appear to favor the policy insisted 
on by the majority of the bondholders, stockholders, and directOrs 
of pursuing the présent plan of management, and depending upon the 
retum of the prosperity with which they were heretofore favored, 
and which they confldently, and not without reason, expect, as 
the best means of protecting the common interests of ail con- 
cerned in the Big Stone Gap Improvement Company. 

The order granted in this cause on the 26th day of May, 1893, ap- 
pointing provisional receivers, was founded on the allégations of 
the bill as to the misconduct of the offlcers of the défendant com- 
pany, and the misappropriation of its funds by them, and was in- 
tended to prevent great and irréparable tnjury to the stockhold- 
ers by the improper use and delivery of $500,000 in amount of the 
treasury stock of the company; the complainants representing that 
they and others represented by them owned over one-half of ail 
the bonds and stock issûed by the défendant. Thèse allégations 
were supported by affidavits and exhibits. From the conclusion 
I reach it is évident that I flnd that the complainants were mis- 
taken in several particulars, and that the inference drawn by some 
of them from the circumstances alluded to are not justifled by the 
facts, at least as they are now presented for my considération. 

I will now pass a decree dissolving the injunction herein hereto- 
fore granted, and directing the provisional receivers to restore to 
the Big Stone Gap Improvement Company ail of its property now 
in their hands; requiring them to make a report of their proceed- 
ings as such receivers to this court preliminary to the settlement 
of their accounts and their diseharge as such ofiScers; refusing the 
prayer of the bill, which, after the court has passed on the receivers' 
accounts, will be dismissed, at cost of complainants. 
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ST^ PAUL & N. P. ET. 00. T. ST. PAUL, M. & M. RT. OO. et al 
(OIrcxilt Coiirt, D. Minnesota, Thlrd Division. August 24, 1893.) 

1. PuBiio Lands— Gkants in Aid dp Railwats— Acts of Congrbss and Min- 

nesota Législature— Excessive Convbtance Voidable. 

Under the acts of coogress granting lands to Minnesota to ald in the 
biUlding of railways, and the acts of the territorial and state legisîlatures 
granting su<âi lands to raUway companles, the lands so granted were re- 
quired to be selected from a terri tory coterminous with. the raUroad, and 
the govemor of Minnesota had authority to make deeds of land as fast 
as the roads were constructed. Held, that such deeds oonveying lands in 
advance of the point to whldi the road was actually constructed were 
not void, but only voidable. 

2. Samb— Revocation of Gbant by Minnesota— Constittjtional Law. 

The lands were held by Minnesota In trust only for the purpose of ald- 
ing In the construction of railways; and where the govemor of the state 
erroneously conveyed to a rallroad company certain lands lying beyond 
liie point to which the road had beai constructed, and several years 
théreafter elapsed wlthout the construction of such road, It was the right 
and' duty of the state législature to déclare such lands forfeited wlthout 
merger or extinguishment, and to grant them anew for the same purpose, 
as was done by the act of March 1, 1877. 

8. Same— Second Qeantbe — Rioht of Action— Whbn ACchued— Act Minn. 
.. March 4, J877. 

Under Act Mlnn. March 1, 1877, declaring forfeited to the state certain 
lantls theretofore conveyed to' rail way companles, and granting such lands 
to another company, the second grantee, upon compllance with the condl-. 
tlons of the grant, was enabled to Maintaln an action to recover such 
lands or to quiet tltle thereto; but such right of action accrued only so 
fast as the company constructed its road, and limitation and lâches would 
mn against It only from that date. 

4, Samb- Inclusion op Forfeited Lands in Prioe Mortgagb. 

Upder the acts of congress granting to Minnesota lauds In ald of rail- 
ways and the acts of the législature of Minnesota granting such lands to 
rallway companles, mortgages of the property of the grantee companles 
with "the lands appertalning to the roads" do not Include lands errone- 
ously conveyed to such grantees in excess of the amotmt warranted by 
said acts. 

In Équity. Bill by tlie St. Paul & Northern Pacifie Eailway Com- 
pany against the St. Paul, Minneapolis & Manitoba EaUway Com- 
pany and others to obtain possession of certain lands, and to quiet 
complainant's title thereto. Decree for complainant. 

Tierce Bames, for complainant. 
M. D. Grever, for défendants. 

WILLIAMS, District Judge. Under the voluminous statement of 
factà many questions of là.w are presented by the leamed counsel 
in their argimients, but with the vlews I entertain of the case I 
deem the considération of but two of them necessary to its propei? 
détermination. 

The goveming principle of ail thèse various acts of congress 
and of the territorial and state législature was to grant lands tO 
the state of Minnesota to aid in the construction of railroads in 
the then territory and future state of Minnesota; and the proposi- 
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tion that the lands granted were to be exclusively applied in the 
construction of that road for and on account of wMch such lands 
were granted, and should be disposed of only as the work pro- 
gressed, and be applied to no other purpose whatsoever, is prominent- 
ly announced in ail said acts of congress. The acts further state 
tiat the lands — especially the place lands — so awarded to any raU- 
road or branch railroad shall be selected from a territory coter- 
minous with said railroad or branch thereof. Applying this 
latter principle, it is difficult to see what real claim the défendants 
originally had or now hâve to any lands north of a iJoint called 
Watab. It is, not claimed that the défendant company construct- 
ed any road north of said place, or became in any manner entitled 
to the place lands north thereof; and, as a matter of fact, they 
were not entitled to aûy indemnity lands between Watab and 
Brainerd, because none of said lands were located within a terri- 
tory coterminous with the road constructed by the défendant com- 
pany. So it mnst foUow that the deeds executed to the défendant 
company by the govemor of the state of Minnesota containing lands 
nortii of Watab are either absolutely void, or voidable as to the 
quantity of land contained therein in excess of the amount to which 
tiie défendant company was entitled. The Tery leamed counsel 
representing complainant insists strenuously, and cites numerous 
authorlties to support his position, that the deeds were absolutely 
void; the govemor being, as he con tends, without authority to 
exécute the same. Among the cases cited are Smeltîng Co. v. Kemp, 
104 U. S. 644; Doolan v. Oarr, 125 U. S. 626, 8 Sup. Ct Kep. 1228; 
Sherman v. Buîck, 93 U. S. 209, 216; Polk's Lessee v. Wendal, 9 
Cranch, 87; Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. Ct. Rep. 
336; Wilcox v. Jackson, 13 Pet. 511; Iron Co. v. Gunningham, 
44 Fed. Eep. 819; Anderson v. Eoberta, 18 Johns. 527; EaUroad Oo. 
V. Davison, (Mich.) 82 N. W. Rep. 726. Without taking up or re- 
ferring to thèse cases seriatim, it is sufScient to say that none 
of them are analogous to this case. That the govemor of the 
state of Minnesota had authority to make deeds of land to any 
company constructing the roads, as fast as they were constructed, 
when any 20 miles, or, according to another act, when any 10 
miles, of the road were constructed, is unquestioned; and, having 
that authority, it was necessary for him to détermine how far the 
lands had been eamed by the construction of the road; and if he 
erred as to the amount of lands to which any constructing company 
was entitled it was a mère error in judgment of the ofQcer having 
authority to make the deeds; and the efforts of leamed counsel on 
either side to demonstrate to the court the exact or approximate 
number of acres to which the respective companies are entitled are 
quite conclusive that if the executive, in making the deeds, did 
• err, it was an error of judgment, and a misconception of the f acts, 
into which any one was very liable to fall. So I am of the opinion 
that the most that can be said in relation to thèse deeds is that 
they contained lands in excess of the number of acres that should 
hâve been awarded by the executive to the défendant corporation, 
v.57F.no.2 — 18 
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sitïd that tHë deèds were not void absolutély, but only voidable aa 
to tHe nùmberof acres in excess of what should hâve been con- 
veyed by them. 

This brings me to tbe considération of tbe question of tlie riglit 
of the plaintiÊf to maintain this action, for if it be true that the 
deeds are not absolutély void, but voidable as to the excess, it 
vi^ould seem to foUow that the défendant corporation holds the 
lands in trust for whomsoever was entitled to said excess, and, that 
being the case, this action cannot be maintained, because it is 
clearly barred by the statute of limitations of the state of Minne- 
sota, and also by the bar of lâches which should clearly prevail 
against the complainant in this case if it has no other right to main- 
tain its action and to obtain the relief sought for in the bill of 
complaint. Upon this point it is unhecessary to cite authorities, 
it being conceded by counsel for complainant. 

We noiw corne to the considération of the other important ques- 
tion in this case, and that iS as to the force and effect of the act of 
the législature of the state of Minnesota of March 1, 1877. The 
flrst section of that act is as foUows: 

"That the rights privilèges, franchises, grants of land, and property here- 
tofore held by the St Paul & Paoiflc Ilailroad Company appertalnlng to the 
uncompleted portions of that Une of rallroad extendlng from Watab to Braln- 
erd, are hereby dedared forféited to the state, wlthout merger or extingulsh- 
ment, but are hereby preserved, continued and conferred upon the terma and 
«)nditlons as In this act provided." 

Said act then goes on to provide that if a certain company called 
the "Bond Company" shall construct said raîlroad from Watab to 
Bratnerd, and other certain branches which it is unnecessary to 
mention hère, within a given time, it shall be entitled, under cer- 
tain conditions, to said lands. It then further provides that: 

"In case any forfeiture of any portion of the said Une of road should occur 
under the provisions of this sectloin, then and in tliat case, any company or 
corporation now organized, or that may hereafter organize, havlng authority 
from this ètate to build, maintain and operate a Une of rallroad wlthin or 
through this state, may succeed to and acqxiire the rîght to complète, own, 
maintain and operate the uncompleted portions of said Une of rallroad men- 
tloned in this section, 'by fUing with the govemor a written notice of its dé- 
sire and Intention, under and subject to the provisions of this act,to com- 
plète, equlp, maintain and operate the then imcompleted portions of said 
îlne of rallroad. Work shall bé commenced thereon wlthin thirty days after 
the flUng of such notice, or as soon thereafter as the state of weather shaU 
permit, and be prosecuted to completlon at the rate of not less than stxty 
miles per year, untll aU the same has been completed. But, upon default to 
commence work or to prosecute the same to completlon within the time afore- 
sald, such company shaU fotfeit aU right to complète, maintain, or operate 
the portion of said Une rémaining uncompleted at the time of such default, 
wlthout further act or ceremony, to be used and granted for the constmo- 
tion of such Une of road." 

Further still, the act provides that certain grants of land men- 
tioned there "shall be reserved and retained by the state to be used 
by it for the payment of claims, incurred for work and material fur- 
nished in the construction of said Unes of rallroad; statements of 
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which claims were flled in the state anditor's office in pursuance 
of an act of the législature approved February 21, 1874." 

Under the provisions of this act the complainant corporation 
constructed a road from Watab to Brainerd. It also expended 
large sums of money in the payment of the claims mentioned in 
that act, for the payment of which the state had reserved lands 
not to exceed 40,000 acres in amount ; and it now claims that it is 
entitled to hâve ail clouds on its title to the lands so eamed and 
conveyed to it removed that now exist by reason of the said lands 
being embraced in the deeds executed to the défendant corporation 
hereafter referred to, and that it be held to be entitled to receîve 
from the state a conveyance of ail such lands not heretofore con- 
veyed to it by the state. 

The questions arising under the first section of this act are: Did 
the législature hâve the right to pass the act? And did it affect 
the lands mentioned in this suit after they had been conveyed by 
the govemor to the défendant company by the deeds hereinbefore 
mentioned? It must be borne in mind that the state of 3Iinnesota 
by the acts of congress held thèse lands in trust to carry out the 
sole purpose and intention of said acts, viz. to aid in the construc- 
tion of raUroads in the territory and future state of Minnesota; 
and the lands were to be applied to that, and to no other, purpose. 
And when it was found that a term of years had elapsed since 
the conveyance, and no portion of said road from Watab to Brain- 
erd had been constructed, although the lands which were intended 
to aid in the construction of that road had been conveyed, it was 
not only within the power of, but was an imperative duty resting 
upon, tiie législature to take such action as would best carry out 
the letter and spirit of the act of congress. The state represented 
the sovereignty that had granted the lands, and, so doing, it cer- 
tainly had the right to déclare ail lands that had not been earned 
forfeited to the state, without merger or extinguishment, and apply 
them, as they were intended to be applied, to aid in the construc- 
tion of this road. This the législature did, and nothing more. It 
strictly preserved by the terms of the act the rights of ail individuals 
who had settled upon the lands, or had acquired any rights there- 
in. It preserved the rights of ail parties who had expended any 
money in the building of any road in the construction of which 
thèse lands were intended to aid. It compeUed any company 
that constructed the road, and became entitled to the lands, to 
pay out large sums of money for this purpose. The act was in 
ail respects carefuUy drawn; ail of its provisions were fair and 
équitable; and I think it secured to the complainant herein, when 
it complied with the act, the right to the lands, and therewith the 
right to maintain any action for their recovery, or to quiet any 
title that might exist adverse to it; and as it became entitled to 
reçoive a deed for the lands only as fast as it constructed the road, 
so its right of action began when it was entitled to receive the 
lands from the state. A sufflcient length of time had not elapsed 
from the period at which it was entitled to the possession or to 
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receîVe tte légal title to the lands prior to tlie commencement of 
this action to prevent thé plaintifE from maintainîng this action 
either Upon the statute of limitatiQns or the claim of lâches. 

I am hot unmindful of the contention by défendants that thèse 
lands were embraced in the mortgage of June 2, 1862, made by the 
St. Paul & Pacific Company, the mortgage of Ôctober 1, 1865, made 
by the First Division of tiie St. Paul & Pacific Company, and the 
mortgage of April 1, 1871, made by the St. Paul & Pacific Company, 
and that upon the foreclosure of said mortgages ail of the lands 
embraced therein were purchased by the défendant company, and 
that for that reason the défendants' right to them has been se- 
cured. Upon the view that I hâve of thèse mortgages as construed 
in the light of the varions acts herein referred to, thèse lands were 
not embraced in the mortgages referred to. They were not 
put in the deeds by any description as to section, township, or 
range, and the only language that purports to convey them at ail 
by the mortgages is the expression, "lands appertaining to the 
roads." So, if those lands from Watab to Brainerd did not ap- 
pertain to the road constructed by the mortgagors, then it must 
be that they were not embraced in the mortgages, and did not 
pass to any one by foreclosure or sale thereunder. The act of 
congress granting thèse lands was both a grant and a law. In- 
asmuch as it was plainly stated in the act that thèse lands were 
only to inure to the company or party who actually constructed 
the road adjacent to them, if at that time such road had not been 
constructed, that grant, which was also a law, was a notice to ail 
persons that the mortgagor had no right or title to those lands. 
So, in my judgment, that contention of the défendant must fail. 

Entertaining thèse views, I am of the opinion that the com- 
plainant is entitled to recover as prayed for in the MU of com- 
plaint, and to hâve conveyed to it ail lands mentioned in the com- 
plaint lying north of Watab that are coterminous with the line 
of said railroad extending north from Watab to Brainerd, and that 
its title be quieted to those lands, and aU clouds removed that 
now may exist upon its title to the same. 



MINNEAPOLIS, ST. P. & S. S. M. RY. CO. v. MILNBR et aL 
(Circuit Court, W. D. Michlgan, N. D. July 29, 1893.) 

1. CoNSTiTUTioNAi. Law — Regui-ation op Commkkcb — State Quahahtihb 

Laws. 

The détention and disinfectlon of immigrants by order of a state tward 
of liealth, witli tlie pnrpose of preventlng infectioxis dl^se, is not a rég- 
ulation of forelgn commerce by a state, wlthln the meanlng of the prohi- 
bition in Const. U. S. art 1, 8 & Brown v. Maryland, 12 Wheat 419, fol- 
lowed. 

2. Bamb— Trbaties. 

The right of the several states to establlsh and enforce quarantine rég- 
ulations is not limlted by any existing treaty between the United States 
and Norway and Sweden. 
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8. Samb— Cbiminal Pkosbctjtion— Injonction. 

A fédéral court has no power to restraia by injuactlon. a criminal prose- 
cution by a state unâer an unconstitutlonal statute of such state. 

4. SaMB— QUABANTINE REGULATIONS. 

In enforcing Its quarantine régulations a state may detain immigrants 
from nonlnfected places who bave traveled wltb others from infected lo- 
calities. 

5. Samb— Detainins Peesons Passbd bt Fédéral Ofpicers. 

The enforcement of the quarantine régulations of a state agalnst immi- 
grants cannot be restrained by injunction in a fédéral court, altbough the 
persons detained thereunder bave been examlned and irnssied by fédéral 
healtb offlcers. 

6. Same— CosTS OF Inspection. 

Tbe costs and charges of quarantine inspection under state laws may 
lawfuUy be imposed upon the carrier which brings the suspected passen- 
gers into the country, as being Incident, to the business In which It is en- 
gagea. 

In Equity. Bill by tlie Minneapolis, St. Paul & Sault Ste. 
Marie Kailway Company against Samuel G. Milner and others, con- 
stituting the Michigan state board of health, to restrain respond- 
ents from enforcing the state quarantine régulations. On mo- 
tion for preliminary injunction. Denied. 

E. G. Chapin and John D. Conley, for plaintiflL 
A. A. Ellis, for défendants. 

Before SEVEBENS and SAGE, District Judges. 

PEE CUEIAM. The Mil sets forth that the complainant, a 
corporation of the state of Michigan, is, and has been for several 
years past, engaged, under a trafQc arrangement with the Cana- 
dian Pacific Eailway Company, in the transportation of passengers, 
on through tickets from Québec, westward through Canada and 
orer the Une of the complainant's railway to and through the states 
of Michigan, Wisconsin, Minnesota, and North Dakota; also east- 
ward from those states through Canada to Québec; a large por- 
tion of the passengers westward being persons traveling from Nor- 
way and Sweden to points in said states. 

The défendants, it is averred, constitute the state board of health 
of Michigan, assuming to exercise authorîty under an act passed by 
the législature of said state, and approved June 20, 1885, entitled "An 
act to provide for the prévention of the introduction and spread of 
choiera and 'other dangerous conununicable diseases,' as armended by 
'An act approved April 26th, 1893.' " The bill has attached to it as 
exhibits a copy of each of said acts, and of certain rules adopted 
by the board, purported to be issued under and by virtue of 
the ' authority conferred by the amendatory act. It is f urther 
averred that the board, acting through its secretary and one of 
its inspectors, and in pursuance of said rules, is daily detaining 
and attempting to detain passengers on the Canadian Pacific 
Eailway at the point opposite Sault Ste. Marie, Mich., and prohib- 
iting their entering the state of Michigan until they hâve under- 
gone the quarantine détention; and until the disinfection of their 
baggage as prescribed in said rules. It is averred that this deten- 
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tion, examination, and process of disinfectioii of bagage îs âpplied 
to ail emigrants, 'itrespectiTe of whetlier tliiey came from an in- 
fected or healthy locality abroad, and without regard to their 
point of destination. It is further averred tliat ail said emigrants 
and travélere hâve been, before said détention, inspected by United 
States oflQcials detailed for the purpose, and that complainant bas 
not reçeived nor permitted to be conveyed witbin tbe state of MicM- 
gan any'passenger, traveler, or emigrant coming from any European 
port thiough the.dominion of Canada, exœpting such as bave present- 
ed a certificate of inspection of tbe United States inspector. It is 
also averred tbat the board is threatening to arrest officiais aud 
employés of complainant unless complaihant shall submit to and 
comply with the requirements.of the board. 

The claim is that the mies and action of the board of health 
are in direct violation of section 8, art. 1, of the constitution of 
the United States, in that they attempt to regulate and prohibit 
commercé with foreign nations; and that they are àlso in viola- 
tion of the treaty made by and between the United States and Nor- 
way aaà gittfeden, and nov? éxisting; also that they are over, above, 
and beyond the powers conferred upon the board by saîd act and 
amendatory act of the législature of Michigan. The bill then sets 
forth avennents of irréparable damages, and prays for an injunc- 
tion. 

The motion for a preliminary injunction will be overruled for 
the foUo-wing reaspns: 

1. In Brown v. Maryland, 13 Wheat 419-433, Chief Justice Mar- 
shall ^çbgnized that the renloval or destruction of infections or 
unsound articles was undoubtedly an exercise of the police power 
of the stàte,- and an exception to the prohibition resulting from 
the exclusive power of congress to regulate the opérations of for- 
eign and Interstate commercé; and that laws of the United States 
expressly sanction the health laws of the several states. In the 
License Cases, 5 How. 504, 576, Chief Justice Taney declared that 
"it must be remembered that disease, pestilence, and pàuperism are 
not subjects of commerce, although sometimes among the attendant 
evils. They are not things to be regulated and trafflcked in, but 
to be prevented as far as human foresight or human means can 
guard against them." In Crutcher v. Kentucky, 141 U. S. 47, 11 
Sup..Ct. E^p. 851, Justice Bradley referred to thèse cases with ap- 
proval, ahd stated with great clearness and force the distinction 
between the exercise of its police power by a state and an attempt 
to legislate upon matters of Interstate or foreign commerce, which 
are exclûsively within the power of the fédéral government. Thèse 
authoritieS render it unnecessary to refer particularly to the cases 
cited for the complainant. It is sufficient to say that they ail re- 
late to state enactments concerning articles of commerce, and 
hencé are not applicable hère. Moreover, the quarantine act of 
congress, approved February 15, 1893, expressly recognizes the 
validity of state laws, and in section 3 requires the supervising 
surgeon gênerai of the marine hospital service to co-operate with 
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and aid stale and municipal boards of health in the exécution 
aaid enforcement of tlieir ruies and régulations. 

2. We flnd nothing in any existing treaty with Norway and 
Sweden in conflict with the institution or enforcement by any one or 
more of the states of this Union of quarantine régulations. 

3. We do not deem it necessary to express an opinion whether 
the provision of the Michigan statute making It a misdemeanor to 
violate the rules of the state board of health, adopted in pursuance 
of the act, is in conflict with the constitution of Michigan, for we 
should not, even if we were of opinion that it is unconstitutional, 
undertake to issue an injunction against criminal prosecution by 
the state. That the législature might authorize the board to adopt 
raies is, we think, beyond question. Such rules are essential to 
the proper enforcement of the law. 

4. To the objection that passengers from noninfected countriea 
and localities are detained, the answer is that such détentions are, 
in the nature of the case, to a certain extent unavoidable; and pas- 
sengers from such countriea and localities may hâve become prop- 
erly subject to détention by reason of having mingled with othera 
who could conamunicate pestilence or disease to which they them- 
selves had been exposed oc subjected. An opportunity for examina- 
tion and inspection is indispensable also. 

5. The objection that passengers who had certiflcates from United 
States inspectors were detained is not tenable. The states may 
exercise their police power according to their own discrétion, and 
by means of their own ofiicials and methods. The inconvenience 
resulting to emigrants and travelers from being halted and sub- 
jected to examination and détention at state lines is of trifling im- 
portance at a time when every effort is required and is beiûg put 
f orth to prevent the introduction and spread of pestilential and 
communicable diseasea. 

The costs and charges which are incurred in such quarantine 
inspection may lawfully be imposed on the railway company as 
being incident to the business in which it îs engaged. Tke 
costs of the motion will be taxed to the complainant. 



BANK OF NORTH AMERICA r, BINDGB. 
(Circuit Court, S. D. Califomia, AugUBt T, 1893.) 

1. Corporations — Stockholders— Liability fob Cokpokatb Debts — Acnoir 
TO Ekfobce — Kanbas Statuts. 

Under Gen. St. Kan. 1889, p. 381, par. 1192, provldlng for the enforce- 
ment of the liability of stockholders of a corporation for the corporate 
debts, the credltor may elther proceed summarily in the court where judg- 
ment bas been given against the corporation and exécution retumed nuHa 
bona, or he may proceed by an ordlnary action at law wherever Personal 
jurlsdiction of such stockholder can be acqulred. Howell t. Manglesdori^ 
5 Pac. Rep. 750, 33 Kan. 194, foUowed. 

8, Samb— Limitations— When Bboins to Rdn. 

The statute of limitations does not begin to run In bar of an action to 
enforee such liability untll Judgment !has been glven against the corpora- 
tion, and exécution thereon has been retumed unsatisfled. 
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3. SaïO!— PlEADINO— AlLEOATIOJT OF DKPENDAN,T?fl OWNBRSHIP. 

In such an action an allégation that plalntiff "Is Informed and believes" 
that défendant is a stockholder is Insufflcient. Thé fact of defendant's 
ownership of stock should be directly chatged either upon information 
and belief or otherwise. 

At Law. Action by the Bank of North America against Fred- 
erick K. Eindge to enforce tke latter's liabilîty as stockh.older of 
the Haddatn State Bank. Heard on. demurrer to th.e complaint. 
Demurreï sustained. 

Wells, Monroe & Lee, for plaintifE. 
S. C. Hubbell, for défendant 

KOSS, District Judge. This is an action at law by a creditor 
of a Karisàs banking corporation against the défendant, as a stock- 
holder in that corporation, tp enforce the liability wMch the statutes 
of Kansas impose upon stockholders in corporations, other than 
railway, religions, or chantable corporations, for the corporate 
debts. 

The statute of Kansas, which is the foundation of the action, is 
as follows: 

"If any exécution shall hâve been Issned against the property or effects of 
a corporation, except a railway or a religlçus or charitable corporation, and 
there cannot be f oimd any property whereon to levy such exécution, then ex- 
écution may be issued agaiùst any of the stockholders, to an extent equal 
in amount to the amount of stock by him or her owned, together with any 
amount unpald thereon; but no exécution shall issue against any stock- 
holder, except upon an order of the court in which the action, suit, or other 
proceeding shall hâve been broiight or instituted, made upon motion in open 
court, after reasonable notice in writing to the person or persons sought to 
be oharged; and, upon such inotlon, such court may order exécution to issue 
aceordingly; or the plaintifiC in the exécution may proceed by action to charge 
the stockholders with the amount of his judgment" Gen. St. 1889, p. 381, 
par. 1192. 

The complaint, to which a demurrer is interposed, allèges that 
on the 2d day of January, 1889, the plaintifE recovéred a judg- 
ment in the United States circuit court for the district of Kansaa, 
in an action tkerein commenced on the Sth day of September, 1888, 
against George S. Elwood, John T. Elwood, and the Haddam State 
Bank, for the sum of |5,343, with interest thereon at the rate of 
12 per cent, per annum from the date of judgment, together with 
the costs of the plaintiff therein expended, amounting to the sum 
of $34.25; that no part of the judgment, costs, or îlitetest has been 
paid; that on the 21st of February, 1893, the plaintiff caused an 
exécution to be issued out of the court in which the judgment was 
obtained to the United States marshal for the district of Kansias, 
which exécution the marshal thereaftèr, in due time, returned 
nulla bona; that the Haddam State Bank was at the date of the 
rendition of the judgment, and had been for a long tîme prior 
thereto, and ever since has been, a corporation duly organized and 
existing under the laws of the state of Kansas; that plaintiff "is 
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informed and believes that the défendant herein vas on the said 
Sth day of September, 1888, had bèen long prior to that time, bas 
been ever since sa'id date, and now is, the owner of the capital 
stock of said Haddam State Bank to the amount of $5,000 in the 
par value of said stock, and that the entire amount due upon said 
stock, except about the sum of |1,000, remains unpaid;" that the 
défendant bas nerer paid any portion of his individual liabUity 
upon hls stock to the plaintiff or to any other créditer of the bank; 
that the plaintiflf bas never enforced its judgment against the bank, 
against the défendant, or against any other of its stockholders, 
and bas now no other action pending therefor. 

The présent action was commenced March 6, 1893. 

The principal objections urged on the part of the défendant to 
the complaint are — ^First, that the remedy of the plaintiff, îf any, 
is by suit in equity; and, second, that the action is barred by 
those prorisions of the statute of limitations of Califomia pre- 
sci'ibing three years as the period for the commencement of an 
action upon a liability created by statute other than a penalty or 
forfeiture, and two years for the commencement of an action upon 
a contract, obligation, or liabEity not founded upon an instrument 
of writing, or founded upon an instrument of writing executed 
out of the State. Code Civil Proc. Cal. §§ 338, 339. 

It is well settled that the indivîdual liability of stockholders in 
a corporation for the payment of its debts is always a créature 
of statute, and must be measured by the statute of the state which 
créâtes the corporation and imposes the liability; and, further, 
that, where the statutes of the state creating the corporation and 
imposing the liability provide a spécial remedy, the liability of a 
stockholder can be enforced in no other manner in a court of the 
United States. Bank v. Francklyn, 120 U. S. 747, 7 Siip. Ct. Eep. 
757, and cases there cited. 

The statute of Kansas in question was construed by the suprême 
court of that state in the case of Howell v. Manglesdorf, 33 Kan. 
194, 5 Pac. Eep. 759. After setting out the statute already quoted, 
the court said: 

"It wlU be observed tliat two remédies for enforcing the indivîdual liability 
of stockholders are prescribed In the statute above quoted. In the one case 
the judgment creditor of an insolvent corporation may proceed by a sum- 
mary action on a motion in the court where the judgment was rendered 
against the corporation; ta the other, by an ordinary action to be Instltuted 
•wherever Personal jurisdlction of the stockholders can be acquired. Before 
the summary proceeding by motion can be maintained, notice to the stock- 
holder must be given, in order that he may appear and make such défense 
as can be made, and as is necessary to protect hls taterest The statute does 
not deflne the form of the notice nor the time nor place of its service, but 
only prescribes that a 'reasonable notice ta writing* shall be given to the per- 
son sought to be chargea. Whether the notice given In thls case is sufflclent, 
and what constltutes a reasonable notice under thls statute, must dépend 
very largely upon the nature of the proceeding based upon the notice. While 
the proceeding is summary in its charaeter, and its maintenance contingent 
upon the insolvency of the corporation, or upon the rendition of a judgment 
agatast the corporation, and the retum of an exécution thereoiï of nulla bona, 
yet we cannot regard It as an interlocutory or auxiliary proceedtag in the 
action against the corporation. In the action against the corporation no notice 



282 PEDEEAI, EEPOBTEE, Vol. 57. 

ot Its pençleiicy te gi^çn to tiie stockhold^r. He is noi; 41r«ctly îi^terested in 
the 4f:tloii, as Us UaWllty is only secoiidàry to the corpooratioii, and exista 
âl,bnë l5y r^si;;»!! 6f tïils statutory provlsioii, aad of that provlalon' of the con- 
stitution M' ptirsuaiice of wlalch tlie statute is enacteâ. Const art 12, § 2. 
' Sis likb'flityv to the credltors of tlie corporation is in tàè nature of a guaranty. 
The actioo oi? proceeding to enforce the same ^oes not accrue untll the exécu- 
tion uppn tlie Judgment agalnst the principal is returned unsatisfled. We 
think that thé proceeding agalnst the stockholder, whatever remedy may bo 
employèd, là an indépendant one. It wlH readlly be c6hceded, If the pro- 
ceeding Is distinct and Independent, and the issues Iwtween the parties are 
Personal; and If the conséquence of the proceeding is In the nature of a 
judgment i^i, personam, that the notice or procès» of the eoiut upon whlch the 
jurisdlctioii depeiids cannot be served ' beyond the jurisdictlon of the state. 
Before elther of the remédies polnted oùt by the sta.tutè ' can be employèd 
by the credltors, the stockholder must be brought Into court, and hâve his 
day thepe. : He is not concluded by the Judgment agalnst the corporation. 
That judgment Is at most only prima facie évidence of his liabillty. Grund 
V. Tueker.Iff Kan. 70. When he is brought into court in this proceeding, he 
may intértipse several dèfenseé. Among other things, he may show that he 
is not a; îBÉockholder; or, if he had subscribed to the capital stock of the 
oompany^lthad been forfeltedi or released, or it had been sold and trans- 
ferred, ai^Ç^ the liablUty sought to be enforced agalnst him had been assumed 
and suefaeôdèd to by another; or he may show that the judgment is vold. 
He majr alsô set up as a défense that he is discharged by havlng already paid 
the amount of his indivldual liabillty to: other credltors of the corporation. 
We think he may contest his liabillty In this proceeding to the same extent, 
and may interpose the same défenses, that he could hâve availed himself of 
If the créditer had chosen titie second remedy prescribed by the statute, and 
proceeded in an ordlnaiy action to obtain a judgment" 

The construction of tîie Kansas statute by the Mghest court 
of that state is binding on thîs court. That is the gênerai rule 
in respect to the construction of state statutes and constitutions. 
Any other rule in cases like the présent might subject stockholders 
residing ont of the state to a greater or less burden than domestic 
stocliholders, depending ujwn the varions interprétations that 
m'ight be given Ûie state statute by différent courts. 

As will haye been observed, the Kansas statute upon which the 
suit is based, as construed by the suprême court of that state, pro- 
vides two remédies for enforcing the individual liabillty of stock- 
holders, one of which is by an ordinary action at law, to be in- 
stituted wherever, personal jurisdiction of them can be acquired. 
That remedy is pursued in the présent action, and is therefore a 
proper remedy. 

It was further held in the ease of Howell v. Manglesdorf, as 
will be seen from the qnotation made, that the liabillty of the 
stockholders to the credltors of the corporation under the statute 
in question is in" the nature of a guaranty, and that the action or 
proceeding to eûforce the same does not accrue until the exécution 
upon the judgpient against the principal is returned unsatîsfied. 
The précise date when the exécution tipon the judgment obtained 
in Kansas was returned tmsatisfled does not appear from the com- 
plaint, but it dOes appear therefrom that the exécution was not 
issued until thé 21st day of Pebruary, 1893, and thiat it was there- 
after returned In due time nuUa bona. The cause of action could 
not therefore be barred by either of the statutes of limitation of 
California relied on by the défendant. 
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The allégations of the complaint are, howèver, plainly insuffl- 
cient to show that the défendant ever was the owner of any of the 
stock of the Haddam State Bank. The allégation is that platntîfE 
"is informed and believes" that défendant is, and was at the times 
mentioned, such owner. This is only an allégation in respect to 
the plaintiff's information and bel'ief. The faCt of the defendant's 
ownership of the stock is not charged, either upon information 
and belief or otherwise. This objection, however, is but technical, 
and can be easily remedied by amendment. 

Demnrrer sustaîned, with leave to the plaintifE to amend within 
the usual time. 



MASB V. NORTHEKN PAO. R. CO. 

(Circuit Court, D. Minnesota, Third Division. Au&ust 21, 1893.) 

Master akd Servant— Who is a Vick Principal— Raii.road Conductor. 

Rules of a railroad company imposing upon its conductors the care and 
management of switdies used by them, and cliarging tliem wltli tlie re- 
sponsibility of their proper handling and position wliile in such use, are 
such a délégation by the company of the duty which It owes to its em- 
ployés as vfill render a conductor, in that connection, a vice principal; 
80 as to charge the company with liabillty for the death of an engineer 
killed by reason of hls engine runntng into an occupled side track, through 
a switch negllgently left open and unguarded by the conductor of another 
train. 

At Law. Action by Clara Mase, as administratrix of Frank B. 
Mase, deceased, against the Northern Pacific Kailroad Company, to 
recover for the death of her intestate. Judgment for plaintiff 
on a case submitted upon an agreed statement of facts. 

Erwin & Wellington, for plaîntiff. 

John C. Bullitt, Jr., and T. B. Selmes, for défendant. 

WILLIAMS, District Judge. This case is submitted upon the 
foUowing agreed statement of facts: 

"That the plaîntiff is the duly-appolnted and legally-qualified administratrix 
of the estate of Frank B. Mase, deceased, and is the vyidow of said de- 
ceased; that, at ail timee hereinafter mentioned, plaintiff's Intestate, Frank 
B. Mase, was In the employ of the défendant as an engineer on one of its 
passenger trains, and was, on the 3d day of October, 1890, engaged as such 
engineer upon the en^ne of a certain train, mentioned and referred to in 
the testlmony hereto annexed as passenger train No. 2; that on said 3d day 
of October, 1890, while so engaged in the performance of his dutiea as such 
engineer upon said train, said Frank B. Mase was killed in an accident 
occurring at or near Butler, in the state of Montana, caused by said train on 
which plaintiff's intestate was so employed runnlng upon a certain side 
track or safety track, by reason of a mlsplaced switch, and thus colliding 
with certain cars and a certain engine, mentioned as engine No. 483, which 
stood upon said side track or safety track; that said switch was so mis- 
placed or left open by one E. L. Short, the conductor of the train mentioned 
as No. 58, of which said engine No. 483 was a part; that the circumstances of 
said accident are as stated in the testlmony of Marshall Nixon, glven at tius 
coroner's inquest on the body of said Frank B. Mase, a copy of which m 
hereto attached, and made a part of this stipulation; that the trains referred 
to herein or in said testlmony were trains owned or controUed by défendant 



284 FBDEEAÏi BEPOETER, VOl. 57. 

In opert.tiji|[ Its Unes of rallway In sald state of Montana and elsewhere, and 
that the pèrsops engagea in and about sald trains were In the employ of the 
amendant; that sald accident was caused solely by the çarelessness and négli- 
gence of sald B. L. Short in permltting said sWltch to remain open and ont 
of place, and sàld çarelessness and négligence of said B. L. Short was tho 
proxlmate cande of sald accident and of the death of sald Frank B. Mase; 
that said FranJf: B. Mase yraa free from ail çarelessness and négligence what- 
ever in the premise^ 

"It is furthei: agreed and stipula ted that ail the rnles set fortii in the 
complaint, and any and ail of tàe rules contalned in defëndant's rule book, 
hereto attached, may be read and referred to by éither party, In ail proeèed- 
ings that may be had In thls case, with the same force and efCect as thougu 
the same were fuUy set ont herein, and the adoption and promulgation of 
^ald rules for the guidance of its employés is hereby admitted on behalf of 
the défendant; that the statutes of the state of Montana may be read and 
referred to by either party, In ail proceedlngs that may be had in this case, 
from the printed copies thereof generally In use, •wlthoùt furtlier proof of pas- 
sage, and with full force and efCect. It is further stlpulated and agreed that, 
by reason of the matters herein set forth, the plaintiff, as the personal repré- 
sentative of said Frank B. Mase, deceased, haa sustained damage In the sum 
of $4,000. Said B, II. Short had no control or direcOon whatever over said 
plaintiflf's intestate,, pther than as given by the rules of the company. It ig 
further stipulated aiid agreed that a jury is hereby waived in ail proceed- 
lngs that may be hàd herein In which either party would otherwlse be entitled 
to a jury, and that the court may order judgment herein in accordance wIth 
the facts admitted by the pleadings, and herein stipulated, and the law of 
the land." 

Marshall Nixon, being duly swom, says: 

"I llve at MissO'Ula. I am a railroad brakeman. At the time of the acci- 
dent, on October ,3d, I was at Butler. I was braking for ConiJuctor Short, on 
train No. 58, bound for Heléna from Missoula. Our train broke in two in the 
tunnel. We tried, to back her up, and couple her together again, but the 
train was too heavy for the englne, and we could not get it together. Then 
we came down to Butler with the front part of the train, and put her in on 
the side track, on thé left of the main Une coming down. I eut the engine 
off, and took it ont on the main Une, and Mr. Short sald to back it>up, and 
put it on the safety switch, and I dld so, and closed the switch after me, and 
put the lock in the keeper of the switch. Then I went to the telegraph of- 
fice after Mr. Short. I was there about twenty minutes, then Mr. Short came 
ont, and I followed after hlm, and he says to me, 'Go down, and tell that 
engineer [meanlng our engineer] to t>ack ont, and come down on the head end 
of the train.' And he said, 'I will let him ont.' Then he (Mr. Short) went 
right across the track, and opened the switch, and he says to me, 'Fly down, 
and tum aU the retainers down bad£ of the fumiture cars;' and I did so, and 
as I went down I told the engineer that Short wanted him to back up, and 
he said there was not room to dear down there. Then I hoUoaed, and told 
Short they could not clear down there. Short gave me a rough answer, and 
said for me to go and see. I went and seen, and did not thihk there was 
room there myself. Then I went back, and went into the ofCce, and asked 
him what he was going to do. He said he was going to unload some stuff if 
we ever got out of there, and was klnd of mad, and did not talk much after 
that About that time he stepped out of the telegraph office, and the passen- 
ger train was coming down the hlU, and Short sald just as soon as I corne 
on the platform, 'My God, that switch!' Just then No. 2 came past the plat- 
foPm, and ran Into safety switdti. There was Harry CromweU's engine 
(engine No. 483) first and another engine and some cars on that track. I 
just threw down my brake club, and ran down to the wreck. I heard a 
man holloa, and I ran on to the flreman of No. 2. I puUed him out of the 
hot water, and he said, 'Where is Frank?' Then I heard another man holloa 
right below me. I went down to him, about 20 or 30 feet from his engine, 
where I found Engineer Frank Mase lying in a pool of water that had run 
out of the engine. From there I puUed him back, and ran to get some help. 
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HIs fireman, as I passed hlm, said, 'Get a board for me, quick.' I went right 
up, and told a lot of boys belonging to other trains that were In and passen- 
gers to corne down and give me some help; that two men were dying. 
Tbat crovvd rushed down, and begun to take care ol them. I went to look i( 
somebody else was hnrt. I went to see Mase three or four times. He died 
withln half an hoiir. There was no light on the safety switch." 

The rules of tke corporation that relate to this case, and as ad- 
mitted by the stipulation, are as follows: 

"A switch must never be left open for another train or engine, upon the 
supposition that Its conductor will close It, unless siuch conductor assumes 
its charge. Conductors, brakemen, or otihers handllng swltches must stand 
by them until relieved, or untU switches are closed." "The conductor who 
uses a switch is rusponsiblc for its position, unless the swltchman or another 
conductor or engineer personally assumes its charge." "Conductors hâve 
fuU authority over the employés of trains they are placed In dharge of ; and 
such conductors are held responsible by the company for the safe manage- 
ment of their trains, and for the strict performance of their dutîes on the 
part of the men engaged wlth them." 

Section 697, div. 5, of the Gomp'Ued Statutes of Montana proTides 
as follows: 

"That in every case the liability of the corporation to a servant or em- 
ployé acting imder the orders of his superior shall be the same as in case of 
injury sustalned by the default or wrongful act of his superior, or to an em- 
ployé not appointed or controUed by him, as if such servant or employé were 
a passenger." 

Upon this state of facts, the only questions which arise are: 
First, whether the défendant corporation is relieved from liability 
to the plaintifE by reason of the claim by the défendant that Con- 
ductor Short was a fellow servant with the plaintîff's intestate 
at the time the injury occurred; and, second, whether the stat- 
utes of Montana relied upon by the plaintiff create any greater or 
différent liability on the part of the défendant than the liability 
created or recognized by the gênerai law. 

Whether Conductor Short was at the time of the injury a fellow 
servant of Mase, the deceased, is the real question to be deter- 
mined in this case; and in its détermination I do not deem it nec- 
essary to endeavor to reconcile the conflicttug opinions of the 
varions courts upon this question. I am very much impressed 
with the language of Justice Miller în the case of Grarrahy v. Eail- 
road Co., 25 Fed. Eep. 258, in which that eminent jurist says: 

"The question thus presented is one which has been much considered of 
late in the courts of last resort of ail the states, and much discussed at the 
bar in those and in the inferior courts. There is no unanimity in the déci- 
sions of the couits, nor in the opinions of the profession." 

It would seem that the décision ia the Koss Case, 112 U. S. 377, 
5 Sup. Ot. Kep. 184, settled that the conductor of a raUway train 
was, by reason of the superiority of his position, a vice princi- 
pal, and not a fellow servant, of the employés under hîm. But de- 
fendant claims that by the décision by the same court in the case 
of Railroad Co. v. Baugh, (June 5, 1893,) 13 Sup. Ct. Rep. 914, the 
doctrine of the superiority of one employé over another, constitut- 
ing him a vice principal, and not a coservant, as laid down in the 
Ross Oase, is ellmtuated, and that the latter case, as far as it 
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coMicts with ffie décision in tlie Baugh Oase, is pverruled. In 
the (iàse of îlaJpirpad Ço. v. Andrews, (6tli Circuit,) 6 TJ. S. Âpp. 636, 
1 C. 0. À. 636, 50 Fed. Eep. 728, Justice Sage, delivering the opinion 
of the court, holds that a brateman on one train is a çoservant 
with the conductOr and engiùeer on another train, and, if killed 
in a collision caused entirely by the négligence of the latter, the 
Company is not liable. In the case of Eandall t. Railroad Co., 109 
U. S. é78, 3 Sup. et. Kep. 322, the court holds that the fact that 
employés were workiag on différent trains is entirely immaterial in 
the consideralion of the question as to whether they were or were 
not fèllow servants. 

Af ter due considération of the varions décisions which may be 
charaeterized, at least, as conflicting, I am of the opinion that this 
case must be decided upon the question as to what duties devolved 
upon Conductor Short at the time of the înjury, under the facts 
and circumstances of this case. If such duties were assigned to 
him as made him the représentative of the défendant, for the time 
being, then he was the vice principal, and not a fellow servant. 
The rules of the company make it imperative upon him that, when 
he opens a switch, he must stand by it until relieved, or until such 
switch is closed, and it holds him responsible for its position until 
another conductor assumes its charge; and, whUe this may not 
be considered as a part of the duty of the défendant to provide a 
safe roadbed, instrumentalities, and appUances, yet it was a délé- 
gation by the défendant to the conductor of a duty of the same 
kind and eharacter that it owed to the employé. This duty might 
hâve been delegated by the défendant to a brakeman or a switch- 
man; but I am of the opinion that, when the défendant selected 
any one person to discharge this duty, he must be considered in 
law as a vice principal, and not a çoservant. It does not dépend 
upon the question of superiority, but upon the question of the 
délégation of a duty that originaUy devolved upon the principal 
to that person; for the rules of the company are very strict in 
holding the conductor responsible for the position of the switch, 
and ddegâte that important duty to him. 

It is true it may be said that the performance of the duty of 
properly setting the switch dépends upon the care of an employé, 
and that, therefore, it is his négligence alone which prevents its 
proper performance. But this is equally true of any of the posi- 
tive duties of the employer. Compétent servants cannot always 
be obta'ined, and recldess and incompétent ones cannot be dis- 
covered and discharged, without the exercise of care on the part 
of those whose duty it is to hire and discharge the men. Proper 
and safe cars cannot be built without due care on the part of the 
master mechanic and men in charge of the car shops. Cars can- 
not be kept in proper repair except by the exercise of diligence 
on the part of the inspectors. The roadbed and ail îts appurte- 
nances cannot be kept in repair and in safe condition except by 
the exercise of care on the part of the employés and servants upon 
whom that duty devolves. Yet, if an accident ia oaused by the 
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négligence of any one of those employés in tlie performance of 
their duties, the company is responsible, because it has not nsed 
due care to provide its servants with. reasonably safe places in 
whlch to work, or wîtli reasonably safe instruments with. whlch. 
to do tàe work. So, in like manner, the track cannot be kept in 
safe condition for those passiag over it without due care on the 
part of persons to whom is delegated the duty of setting the 
switches, and for a failure to perform thîs duty I hold that the 
défendant is liable in this case. This duty was delegated to the 
oonductor. He neglects that duty, and leaves the switch open, and 
the court cannot say that Frank Mase, the deceased, standing at 
his post of duty, rushing in the darkness to inévitable destruc- 
tion, has been provided with a reasonably safe place in which to 
work, and that this négligence, under the circumstances, is the 
négligence of a coservant, and not of a vice principal. 

TJnder the foregoing statement of facts, and in this view of the 
case, it is unnecessary to cons'ider the effect of the statute of Mon- 
tana upon this case. I might say, however, that the language is 
not very clear, but it seems to refer to a servant or employé act- 
ing under the order of his superior, and would seem to be an at- 
tempt to graft the principles laid down in the Eoss Case upon the 
statutes of that state, and adds nothing to the gênerai law as 
applicable to thîs case. 

Let judgment be entered for the plaintiff in the stipulated sum 
of $4,000. 



WINTERS et al. v. HUB MIN. CO. et aL 
(Circuit Court, D. Idaho. May 16, 1893.) 

1. COKTBACT. 

A contract made for a corporation to be thereafter organlzed does not 
blnd It 

2. MORTGAGE— PKOPERTr SOID SUBJECT TO InCUMBRANCES. 

A mortgagee may malutaln his action in equlty, but not at law, for re- 
covei7 of the debt, against the grantee of the mortgaged property, who 
talées it subject to the incumbrances, or who agrées to pay them. 
8. Samb — Effect' under Idaho Statdtbs of Action of Fokecloburb. 

When the mortgagee brings his action of foreclosure, he cannot maintain 
another and separate action for personal judgment on the mortgage debt 

At Law. Action by Winters and othera against the Hub Min- 
ing Company and others to recover a balance due on a debt after 
foreclosure of a mortgage given as security therefor. Complaint 
dismissed. 

S. B. Kingsbury and F. E. Ensign, for plaintiffs. 
Texas Angel, for défendant Hub Min. Co. 

BEATTTT, District Judge. The action is at law, commenced in, 
and removed from, the state court. The plaintiffs having con- 
veyed, by deed, the Hub mine to défendants Atkinson & Crocker, 
the latter, to secure the unpaid balance of purchase money, exe- 
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cuted ' tiiéîr iriortgage on the miiié to plaintiffs. Thereafter, the 
défendant the Hub Mining Company purcliased the mine of défend- 
ants Atkinson & Crocker, and agreed to assume and pay such mort- 
gage debt Subsequently, plaintiffs brought their action in the 
State court against ail the défendants, for foreclosure of the mort- 
gage, in which a decree and judgment of foreclosure was granted 
against défendant company alone, which took its appeal to the 
State suprême court After défendant confpany had perfected its 
appeal by giTing the statutory supersedeas bond, an order was pro- 
cured from the state trial court for the sale of the mortga^ed prop- 
erty under the decree; and after sale a deflciency of the judgment 
remained, for which a personal judgment is now asked in this ac- 
tion against défendant company, which, alone of défendants, was 
sumaponed or appeared in either action- Défendant company, by 
its answer, allèges the invalidity of the mortgage sale, because the 
order therefor was procured after appeal taken to the state appel- 
late court, where the cause is now pending, thereby barring thia 
action; that the original sale of the mine to Atkinson & Crocker 
by plaintiffs was accomplished by fraud; and, that said Atkinson & 
Crocker, in purchasing the mine of plaintiffs, did so only as the 
agents for the défendant company to be thereafter organized. 
Plaintiffs' demùrrer to the answer, and their motion to elùninate 
portions thereof, raise the questions to be determined. 

1. In the pupchase of the mine from plaintiffs by Atkinson Si 
Crocker, the latter could not act as the agents of défendant com- 
pany, and the purchase must be regarded as made by them for them- 
selves, as ît seems well settled that a contract made in the name of 
or for a corporation to be subsequently organized can in no way 
bind or affect it Battelle v. Pavement Co., (Minn.) 33 N. W. Eep. 
327; Match Co. v. Hapgood, 141 Mass. 149, 7 N. E. Rep. 22; and 
Abbott V, Hapgood, 150 Mass. 248, 22 N. E. Eep, 908. 

2. That plaintiffs consummated the salç to Atkinson & Crocker by 
fraud, if an arailable défense to défendant company, is one that 
should hâve been determined by the former action, and cannot be 
urged herè. 

3. Can plaintiffs maintain any action for a personal judgment 
against défendant company upon the mortgage debt? It is clearly 
afieged in the pleadings of both parties that at the time the sale 
of the mine was made by Atkinson & Crocker to défendant company 
it assumed and agreed to pay the balance of the purchase money 
then remaining unpaid to plaintiffs. So far as observed, there is 
nothing in the voluminous pleadings to show to whom or how 
smch promise was made, or that it was accepted by plaintiffs. The 
most that can be inferred is that it was such a promise as is im- 
plied when a grantee takes a conveyance with a récital therein 
that he shall pay the incumbrance on tiie property purchased. This 
is the most favorable view that can be taken for plaintiffs, in the 
aibsence of any showing that they accepted or relied upon such 
alleged promise. The liability of the grantee, with whom it exists, 
and in what forum it may be enforced, under such circumstances, 
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is a thème which. has been most fniitful of discussion, and much 
différence of opinion, but wMch. it is not deemed necessaiy to now 
review at lengtli. 

It lias been mooted that sucli grantee is not liable to tiie mort- 
gagee, either at law or in equily, because tkere is no privity be- 
tween them; but it is held that the grantee's promise is made for 
the benefit of the mortgagor, who can enforce it, while the mort- 
gagee canuot, untU it appears that he accepted it; then the grantee 
becomes principal, the mortgagor his surety, and tlie mortgagee 
may maintain a personal action at law against the grantee for the 
debt, — ^but that the only way by which such relation and lia- 
bUity of the parties can be created and enforced at law is by 
the mutual agreement of the three parties. Shepherd v. May, 115 
U. S. 511, 6 Sup. et Eep. 119. No such agreement is shown in 
this case. But, whaterer the rule may be at law, it seems now 
settled by the prépondérance of authority in this country that the 
mortgagee may, without direct acceptance of the grantee's prom- 
ise, maintain against Mm his équitable action. This upon the 
same principle that a creditor, in the collection of his debt, instead 
of proceeding against the sureiy, may avail himself of any equities 
or seeurities in the hands of , or contracta or promises made by, the 
principal, for the protection of his surety. So, hère, when the de- 
fendant made its promises to assume the debt, it beoame the prin- 
cipal, A, & 0. its sureties, and its promise an available asset or 
contract which plaintifEs, as creditors, can enforce by direct action 
against défendant. This promise, however, not being made to nor 
accepted by plaintiffs, so far as appears, no contract or privity 
exists between them and défendant company, and they eau hâve 
no légal rights against it Such is certainly the rule maintained 
by the suprême court. Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct. 
Eep. 494. Although this case was before referred to, in the rul- 
ing upon the first hearing of thèse questions, in support of the 
view then taken, plaintiffs' counsel still repeatedly insist in their 
briefs, and cite state authorities, as they say, ad nauseum, that a 
légal action may be pursued. In Keller v. Ashford the facts 
were that tiie grantee had accepted a deed containing a provision 
making it "subject, however, to certain incumbrances now resting 
thereon, payment of which is assumed, by said party of the second 
part;" and the court, upon page 620, 133 U. S., and page 496, 10 
Sup. Ct. Bep., says: 

"Upon tte question whether the mortgagee could sue at law, there is no 
occasion to examine the conflicting décisions in the courts of the several 
States, because it is clearly settled in this court that he could not." 

CJonUsel, in their last briefs, do not say this authority was before 
misconstrued, but simply claim the contrary, and cite state déci- 
sions in support of such claim. A clear understanding that this 
court aims to be governed by the authority of the suprême court 
and not by conflicting rulings of the state courts, may save much 
labor. Without further remark, it is held that plaintifEs cannot 
v.57F.no.2— 19 
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maintain in tMs coiirtthieîr action in Its présent form, bnt, if It 
is not for other reasons barred, thèir pleadings must be reformed. 

4. It only remains to détermine the effect of the former action 
upon this, and let nsnot lose sigàt of the reai question. It is 
not wbether the morl^agee may not hâve a judgment against the 
granteei f or the deficiéncy remaining after a foreclc^ure sale, the 
affirmative of which is so frequently asserted in gênerai ternis by 
oounsel, btit it is wliether snch judgment must be taken in the 
foredosure proceedings, or may be in a subséquent, separate, dis- 
tincte^ action. Thèse parties having ail been in court, where plain- 
tiffis had the right to take against défendant company what they 
noiw !a8k>*^a deflciency judgment,-*-and having there waived, or 
at least faeglected to demand, such right, ought they not to be now 
precluded? Upon gênerai principles, this would be so. Their 
former: action was in equity, which is a grave reason why ail mat- 
ters coiïnected therewith should there hâve been determined, for 
it is thé just rule of a court of chancery that, having charge of a 
cause, it will détermine ail issues, including légal rights and in- 
terests. That court does not tolerate a multiplicity of actions, 
where ail pertinent issues can be disposed of in one. While aim- 
ing to méte out justice to ail parties having any interest in the 
subject-matter, it also grants them rest from further litigation. 
Moreover, a judgment is a bar to another action between the same 
parties,] not ohly as to those matters speciflcally determined by it, 
but also as to ail those that might hâve been. It is dear that, in 
the former action, plaintiffs could, under the Idaho statute, to be 
hereinaftér referred to, hâve had what they now ask. It was said 
by Mr. Justice Kent in La Giien v. Gouverneur, 1 Johns. Oas. 504, 
that: 

"Every person Is bound to take care of hls own rights, and to vindicate 
them in due seaeon, and In proper oi-der. This Is a sound and salutary prind- 
ple of law. Accordlngly, if a défendant, having the means of défense in hls 
Power, neglects to use them, and suflfers a recovery to be had against hlm 
la a compétent tribunal, he IS forever precluded." 

So, hère, if the plaintiffs did not avail themselves of the oppor- 
tunity under their control, why should they not be forever pre- 
cluded? But counsel repeatedly urge that this claim is not to 
be considered in connection with the former action; that it is a 
simple debt which défendant agreed to pay, and is entirely inde- 
pendent of that action, or what was involved in it; tiiat such action 
is not to be considered at ail, further tiian to learn what is left un- 
paid of the original debt; that the resuit of that action was simply 
to give défendant a crédit on its debt, as you would indorse a crédit 
VL-pon any obligation, leaving open the right to sue for the balance. 
What was involved in and determined by that action? The court 
could not order the foreclosure of the mortgage without flrst flnd- 
ing the existence of a debt secured by it. The debt is the chief 
basls of the action. Without it, neither the mortgage can exist, 
nor suit on it be maintained. The debt must hâve been adjudi- 
cated, and upon proper évidence of its création and existence, and 
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M» debt now sued upto was a part oiE the same debt înTOlred and 
<oiisidered before. No ipse dixit, that this is a separate claim» 
*^an divorce it from the original debt, as in dépendent thereof, or 
from considération, as not involved in the former action. Notwith- 
standing those gênerai principles which generally prevent a miilti- 
plicity of actions, a différent practice had, under the old rule, ob- 
tained in enforcing the collection of debts secured by mortgage. 
TJnder the common law the three separate actions of foreclosure, 
debt, and ejectment were allowed; and, independent of statute, 
a party could not unité with a foreclosure action a prayer for a defi- 
ciency judgment, but was compelled to pursue his remedy by two 
actions. This System has long been so abolished, in most jurisdic- 
tions, that a deficiency judgment may now be had in the foreclosure 
proceedings. 

It would seem that under the rule, to prevent multiplicity of suits, 
a party should do in one action ail the law pérmits; that under 
such statutes the deficiency judgment should be docketed in the 
foreclosure action; and while this seems almost the universal prac- 
tice now, under those statutes, yet some of the states hâve held 
that separate actions may be maintained, but none that they must 
be. Ctounsel's query whether, in United States courts, they must 
not be separate, is answered in the négative by the ninety-second 
equity rule. "Whether, under those state statutes which simply 
permit the entry of a deficiency judgment as a part of foreclosure 
proceedings, two separate actions may be maintained, or that liti- 
gants should be Itmited to one, is not, in my view, for determina- 
Ition hère. Section 4520, Bev. St Idalio, adopted from the Code 
of Califomia, has moved a step beyond ail others on this subject. 
It not only says that a judgment for a deficiency after sale under 
foreclosure may be docketed, but it aJso déclares that "there can be 
but one action for the recovery of any debt, or the enforcement 
of any rlght secured by mortgage upon real or personal property, 
which action must be in accordance with the provisions of this 
chapter," which is foUowed by the direction that "in such action 
the court may" order the sale of the incumbered property, and if, 
upon retum of the order, a deficiency exist, docket judgment there- 
for. This statute not only says there shall be but one action, but 
also that that one action shall be according to the provisions of 
the statute, and the stéps to be taken in such action are there clearly 
defined. When it is borne in mind that ail thèse remédiai statutes 
were for the purpose of alleviating the expenses and annoyances 
of litigation, and that under some prior statutes of other states, 
permitting a fuU détermination in one action, some of the courts 
still held that the prosecuting of two might continue, it would 
seem that it cannot be doubted that the législature, through the 
provision that there can be but one action, designed to absolutely 
prevent conservative courts from permitting more. Such, I. think. 
is the construction given this statute by the courts of Califomia 
and Idaho, and their construction this court must foUow. Bank v. 
Williams, (Idaho,) 23 Pac. Eep. 552; Ould v. Stoddard, 54 Cal. 614; 
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Bartlett T. Cottle, 63 Cal. 366; Biddel v. Brizzolam, 64 Cal. 354, 
30 Pap. JBep. 609; Brown v. Willis, 67 Cal. 235, 7 Pac. Eep. 682; 
Hailif^ Amott, 80 Cal. 348, 22 Pac. Rep. 200; and Barbieri v. Ramelli, 
84 Çp, 155, 23 Pac. Èep. 1086. Plaintiffs' coimsel, in tiie citation 
oif ■^^th5>rities, do so, apparently, regardless of the statutes under 
wWcii: wey are made, and as they cite some of the alx>ve as sup- 
portirig their yieiw, a furlier notice of some of them seems demanded. 
In 23 ]Pac. Eep, the défendant was the surety of the maker of a 
note, who, to secure him, gave to the payée a mortgage on realty. 
The payée then assigned the note and mortgage to the plaintiff, 
who brought an action against défendant for a personal judgment, 
The Idaho court dlsmissed the action, and, while the direct ques- 
tion heré,;ivasnot there involved, it was held the statute must be 
followed, and cited Califomia décisions. In 54 Cal. it appears a 
Personal judgment had been recoyered in Ohio on a note secured 
by mortgîige on realty in C^fornia, and exécution retumed nuUa 
bona, whpreupon the foreclosure action was commenced. The court 
ciearly held that but one action could be permitted, and that the 
bringing pf one is the waiver of the other; that the object of the 
statute is to avoid a multiplicity of suits, and thus to change the 
old rulè allowing a suit of foreclosure, and a separate one on the 
debt This jcase hajs not been overruled, but has since been re- 
ferred to with. approval by that court In 64 Cal. 358, 30 Pac. Rep. 
609, it isaaid ttiat "under our Code an independent action at law 
cgjinot be maintained for a debt, whatever its form, secured by 
mortgage.'^ Sut, without reyiewing -further the above-cited cases, 
it may be remarked that, whUe in none of them the facts are just 
as ta tiiiscase, yet in ail, .whetlier it be a second action, or one for 
Personal judgment, the same conclusion is reached, — ^that but one 
action can be ha4 in such cases, which is that of foreclosure, with 
the right tp docket therein any judgment for a deflciency after sale. 
Cpunsel cite Mauge v. Heringhi, 26 Cal. 577, but do not note the 
fact that ituyas ail actioo upon a balance due after sale of pledged 
property pursuant to a common-law notice. Oertainly, in such 
cases, action for deflciency could be had, for the simple reason that 
no action, had been before had, and the court said that the action 
"is whoUy uhaffected" by the statute in question. Many citations 
are made by plaintiffs' cpunsel, including numerous Michigan cases; 
but, after careful examtoatipn, if any of them discussed or decided 
the question involved in this action, it is overlooked. Moreover, 
the Michigan statute under which aU the décisions there were 
made only provides that "the court may decree payment of the 
balance of such debt remaining unsatisfied after the sale of the 
mortgaged premises," and has not the provision of our statute, — 
ttat there can be but one action. It is unnecessary to consider 
the effect of the pendency in the suprême court of the state of 
the foreclosure action, for it must be held the plaintiffs cannot 
maintaln this action. It is therefore ordered that the complaint 
be dismissed. 
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In re O'NEAL et al 

(Circuit Court, N. D. Alabama, S. D. June 19, 1893.) 

CoviCE AND Officers—Removait— Power op Président— Pbbsumptions. 

The removal of a district attorney and marslial was ordered by tlie 
président during a vacation ol the senate, and before tlie expiration of 
the four-years term for wliich they were appointed, but they refused to 
surrender their offices. Subsequently, on the assembllng of the district 
court, the new appointées to thèse positions presented commissions, signed 
by the président and attorney gênerai, and demanded récognition. Held, 
that the court could not in this informai manner pass upon the question 
whether the président bas power, in vacation of the senate, to remove 
officers whose terms hâve not explred, but, untll the question was deter- 
mined by a direct proceeding for that purpose, would présume that the 
executive had acted within his constitutional power, and would recognize 
the new appointées. 

Beeently, during the vacation of the senate, the président removed 
Levi E. Parsons, Jr., and A. E. Mninger, respectively district at- 
torney and marshal for the northem district of Alabama, and 
issued commissions to Emmett O'Neal and J. V. Musgrove as their 
successors. The former declined to surrender their oiBces, and, 
the district court having convened pursuant to an adjoummerit 
of the March term, the question arose as to whom it would recog- 
nize as the proper incumbents. 

J. A. W. Smith, for L. E. Parsons. 
D. D. Shelby, for A, B. Mninger. 
Thos. E. Eoulhac, for Emmett O'NeaL 
Loudon & Tillman, for J. V. Musgrove. 

BEUCE, District Judge, (orally.) The conclusion seems to be a 
clear one. The question bas been argued, to some extent at least, 
as if it were whether, in cases like thèse, the appointment being 
for four years, the président of the United States has power, in 
vacation of the senate, to remove an oiHcer before his four years 
hâve expired. That question is not before the court now. It 
could be made only in some formai proceedings, recognized by law 
as a mode in which such questions could be raised and decided. 
This is not such a case. It is not even a motion; nothing like a 
quo warranto proceeding. This is the day to which the March 
term of this court was adjourned. Causes on the criminal 
docket are to be called for trial, and the judge of the court 
must recognize some one as entitled to speak for the United States, 
and some one to act as the executive oiHcer of the court. Mr. 
O'îTeal and Mr. Musgrove présent commissions respectively as dis- 
trict attorney and marshal, signed by the président of the United 
States and the attorney gênerai of the United States, and under the 
seal of the department of justice. 

Is any effect to be given to thèse commissions? And are they 
now, in this hearing, to be held void, on the ground, as it is claimed, 
that the condition of the law on the subject is such that the prési- 
dent of the United States has no power to make tliese appointments? 
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Courts must proceed in an ordinary maimer, and wUl not presiune 
tliat the departments of *the gov&Wi'nient will act otherwise than in 
accordance with their, po'çyers and; duties. Acts of tlie lawmaking 
power of tte goternment are presumed to be witliin the eonstitution- 
al powers of the congress until the contrary is shown to the conrts 
in some formai: and proper mode recogpized by the law of proceedings 
in the courts. It is not less so in regard to the executive depart- 
ment of the goTernment, and on tais hearing it must be presumed 
that the président acted, in niaking thèse appointments, in accord- 
ance with thé constitutions and laws. The department of justice 
is a department of the govemment of the United States recognized 
by law, and the attorney gênerai of the United States is at the head 
of the department, and district attomeys and the United States 
marshals are Under his order and direction. How can it be main- 
tained that the district attorney and marshal are in the actual 
possession of the offices they claim when they are actlng in opposi- 
tion to the orderô and directions of the attorney gênerai of the 
United States? The new appointées to the offices of district at- 
torney and marshal whose names are in the commissions they bear 
and présent hère are recognized on this hearing as the persona enti- 
tled to represent the United States in their respective offices. Other 
questions hâve been argued, but it is not deemed necessary to discuss 
âiem. 



AMERICAN RTHAM BOILBR INS. CO. v. CHICAGO SUGAE EH- 

FINING CO. 

(Circuit Court of Appeals, Seventh Circuit. October 13, 1892.) 

No. 34. 

1. Ihsukancb AOAUfST Explosions— CoNSTHTTCTioN of Polict. 

A steam boller Insurance company that had no power to insure against 
flre issued a poliey insiiring "against explosion and accident and against 
losa or damage resulting therefrom." On tlie back of the pollcy was a 
covenant that no claim should be made under the pollcy "for any loss 
or damage by flre resulting from any cause whatever," Held, that the 
company waa not Uable for lo.'is caused by flra 

2. SAMB— Loss BY FlKB. 

A small flre broke ont In the Insured building, and continued for three 
days, though apparently extlnguished each day. On the thlrd day ef- 
forts to put ont the flre resulted In bringing it In contact with a cloud 
of starch dust, which ignlted and exploded, demolishing the building, 
which theû biuned up. Beld, that the Insurance company was not llable. 
.slnce the explosion was merely an incident of the flre. 48 Fed. Rep. 198, 
reversed. 

In Error to the Circuit Court of the United States for the Northern 
District of IlUnois. 

Action by the Chicago Sugar Eefining Company against the 
American Steam Boiler Insurance Company upon a poliey of In- 
surance. Plaijitiff obtained judgment. 4=8 Fed. Kep. 198. Dé- 
fendant brings error. Eeversed. 

Statement by BUKN, District Judga 
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This action Is broiight upon a policy of Insurance Issued by the plaintlff ta 
error to the défendant in error on October 18, 1889. Tlie loss for whicti In- 
demnity was claimed under the policy involved a substantial destruction of 
the buùdinga and machinery constituttng the sugar refinery of the défendant 
Company ta ChlcSago. On the day the policy ta suit was Issued the sugar re- 
flntog Company held two other policies ta the American Steam Boiler Com- 
pany, whlch were surrendered upon the issuing of the one ta soit. The facts 
ta the case appear mainly from a stipulation of the parties. Other évidence 
was tairen, but the facts dépend prtacipally upon the stipulation, and are un- 
disputed. A jury was walved, and the case tried by the court, which handed 
down Its flndtags in favor of the défendant in error on November 23, 1891, 
assessing its damages at the sum of $44,241.09, for whlch sum judgment waa 
entered. 

Only the conclusions of law are reviewable in thls court. The essential 
facts as they appear from the stipulation and from the flndings of the court 
are as follows: The American Steam Boiler Insurance Company was incor- 
porated November 5, 1883, under an act of the state of New York passed 
January 24, 1853, and certata other acts amendatory thereof. On the 18th 
day of October, 1889, it Issued to the défendant in error, the Chicago Sugar 
Kefintag Company, a policy as follows: 

"PERFECTED BLANKBT CONTRACT POLIOY. 

"Policy No. A15,504. 
"Expires October 17, 1890. 
"Location, Chicago, ni. 

"American Steam Boiler Insurance Company, 
of New York. 

"Servimus Sevare. 

"Principal Olfices: 

"Equitable Buildtag, 120 Broadway, New York, 

"Cash Capital. $500,000.00. 

"Name of Assured, Chicago Sugar Refining Co. 
"Amount Insured, $250,000. 

"Premium, $1,250 payable upon deUvery of policy, by check to order of 
the Company. 

"Form SOI. 
"^^irents. 

"Thatcher & Volght, 
"Mgrs. Western Dep't, 

"Phoenix BuUding, 

"Chicago. 
"Cash Capital $500,000.00. 
"No. A15,504 $250,000. 

"American Steam Boiler Insurance Company, 
of New York. 
"In considération of the application herefor, and the sum of surrender of 
Pola. 65,326 and 65,327 and four hundred and fifty dollars, The American 
Steam Boiler Insurance Company do insure Chicago Sugar Reflntag Co. and 
their légal représentatives to the amoimt of Two Hundred and Flfty Thousand 
Dollars, as follows, viz: 

"Perfected Blanket Contract No. 300. 

"Approved by the Insurance Department of the State of New 
York, Sept. 16, 1889. Copyrighted, 1889, by The American 
Steam Boiler Insurance Company. 

"Upon the 21 steam boilers and 34 fllters, tanks, convertera, etc., on the 
premises occupied by the assured as Sugar Refinery, situate ta the City of 
Chicago, State of DUnols, and upon the steam pipes, the 9 engtaes, the shaft- 
tog, belting, hangers, pulleys and the two elevators connected therewith and 
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operated thereby, agalnst explosion and actddent, and against loss or damage 
resultlng therefrbm, to the property, real and personal, oî the assured, and to 
ail property of other persons for whleh. the assured may be llable. 

"And agalnst accidentai personal Injury and loss of human life, for which 
injury or loss of Ufe the assnred may be liable, to hls employés or to any 
othCr persons whomsoeVer, and whlch shall be caused by said boUers or any 
macMnery of -whatever Mnd, connected therewith or operated thereby. 
"But it Is vmderstood: 

"That thls Company shall not be Uable for any loss unless amounting t(> 
One Hundred Dollars or more, except for a loss resultlng from injury to 
person; and 

"That thls oompany's entlre liabillty for the Injury or loss of Ufe of any 
one person shall in no event exceed $5,000; and 
"ïhat thls is a poUcy of Indemnity only. 

"And thls pftUcy shaU only cover losses sustalned by the assured as above 
speclfied, between the seventeenth day of October, eighteen hundred and 
eighty-nlne, to the seventeenth day of October, eighteen hundred and ninety, 
at 12 o'clodc, noon, to be pald at their offices in the City of New York, withln 
ten days after the recelpt of proof of loss has been duly verlfled by the as- 
sured and accepted by the company, such indemnity payment being subject to 
the co venants and agreements hereln; and thls poUcy is issued and accepted 
upon the condition that aU the provisions prlnted upon the back of this pollcy 
are accepted by the assured as part of thls contract, as fully as if they were 
recited at length over the signatures hereto affixed. 

"In Witness Whereof, The American Steam BoUer Insurance 
Company, of New York, hâve caused thèse présents to be 
signed by their Président and attested by their Secretary, La 
[Seal] the City of New York, but shaU not be valid nor wUl any In- 
dorsement or agreement be bindlng imless countersigned by 
the duly authorlzed and regularly commissioned managers for 
Western Department. 

"Wm. K. Ixrthrop, Président 
"V. K. Schenck, Secretary. 

"Countersigned at Chicago, Hllnols, thls eighteenth day of October, 188&. 

"Thatcher & Voight, Managers." 

On the back of the pollcy, among other covenants and conditions, ail made 
a part of the policy, were the foUowlag, which are the only ones material to 
thls case: 

"(2) That at ail reasonable times the inspectors of thls company shall 
hâve access to said boiler or bollers, and the sàid englues, elevators, and ma- 
chinery connected therewith, on which safety dépends; and ample faeillties 
shall be afCorded, whenever requested, to said inspectors, for a thorough ex- 
amination of said boilers, and for the indicating of the said engines, and for 
the inspection of the said elevators and machinery." 

"(3) That by the term 'explosion,' as used In thls policy, is to be under- 
stood a sudden and substantlal rupture of the shell or dues of the boiler or 
boilers, caused by the action of steam, and no claim shaU be made under 
this pollcy for any explosion or loss caused by the bumlng of the building 
or steamer containing the boiler or boilers, engines, elevators, or machinery, 
or for any loss or damage by fire resultlng from any cause whatever; nor for 
any loss or damage whlch may occur dming any invasion, insurrection, riot, 
or civil or mlUtary commotion, or by theft or robbery, or by neglect of as- 
sured to use ail possible means to save and préserve the property for further 
loss or damage aifter the explosion or accident has occurred." 

The following facts were found by the court In regard to the origln of the 
disaster: 

"That on the 27th day of March, 1890, an explosion, accident, or disaster, 
or whatever name may properly be applied, occurred upon the premises re- 
■ferred to in the policy, the resuit of which was a substantlal destruction 
of a portion of the machinery, boilers, engines, fllters, tanks, converters, etc., 
described in the policy, and of the buildings in whlch they were eontained, 
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and in loss of life and injnry to varions persons working în and about the 
premlses, who were employés of tlie plaintiflf." 

That the facta as to the origin of the disaster and Jts cause are as follows: 

"The premlses involved were used by the plaintiff in the manufacture 
of starch and dextrino, and consisted of two buildings, vi^. the mill house, 
a one-story brielc building, in dimensions aboiit twenty-flve feet wide by forty 
feet long, and the drying house, a two-story bricls building, about two 
hundred feet long and fifty feet wide, the latter containing two dextrine 
Idlns, in which prepared starch was exposed to steam beat in oven-like 
rooms about eight feet high, eigbt feet in depth, and eighteen feet wide, 
bricked in on the sides and top and closed In front by an iron door. In thèse 
rooms or kilns were steam pipes Connecting with steam boilers, by means 
of which the steam beat was made available in the kilns or rooms in the pre- 
cess of manufactiirlng dextrine. High température Is necessary to the suc- 
eess of the process." 

"That on the 25th of March, 1890, a fire was observed by the employés 
of the plaintiff, confined to cne of the kilns above mentioned. The fire was 
extinguished by the workmen, by dU'ecting upon it a stream of water through 
a two and one-haJf Inch hose. The next day, March 26th, a small lire was 
again observed and extinguished. Afterwards, on this day, an endeavor was 
made to clean the kiln of the charred and wet mass or crust formed by the 
cliarred starch and the water which had been thrown Into the kiln on the 
2.5th, bat It was not thoroughly removed, some of the crust having been 
left in the kiln under the steam pipes, and espeeially in the back part of 
the kiln, where, on account of Its construction, it could not be reached by 
the boy who was sent in to clean it out. On the 27th it was agaln charged 
with fresh starcli. Late in the aftemoon of this day the foreman of the dex- 
tiine woi-ks reported to Dr. Behr, the superlntendent of the plaintiff, that 
a blaze was observed In the same kiln where the flames had appeared on 
the 25th, and 26th. Dr. Behr provided himself with a Babcock extinguisher, 
and, the door of the kiln being open, endeavored to put out the flames by 
directing upon It the contents of the extinguisher. He at first succeeded, 
but the flames Immediately developed further back in the kiln, and in his 
endeavora to extinguish that the stream from the extinguisher came in con^ 
tact with the starch, thereby produelng a cloud of starch dust, similar to what 
is known as mill dust, which coming in contact with the flames, Ignlted, and 
produced an explosion. Through the open door of the kiln, in front of wtJch 
Dr. Behr was standing, the blaze was communlcated to the mill dust in the 
outer part of the buildings, which also ignlted and exploded. Dr. Behr was 
thrown back by the force of the explosion, somewhat burned and injured, 
and for a time rendered unconsclous. When he recovered consciousness he 
was able to free himself from the débris about him. The resuit of the ac- 
cident or explosion or by whatever other name the fact may be designated 
was a substantial démolition of the two buildings above referred to, and the 
machlnery, engines, and their connections contained in the two buildings. 
In addition to this, several persons in the employment of the plaintiff were 
liilled, and others were injTired In a greater or less degree." 

"The blaze referred to in this finding was caused by the buming of the 
charred starch and crust referred to above. The blaze was a clear, bright 
flame, and was quite extensive, and burned strongly, being from six to eight 
inches high and extending under the pipes to the back of the kUn. There 
was no contact between the pipes and the charred starch or crust referred 
to. The steam pipes leadlng into the kiln were not détective or broken, nor 
was there a greater degree of beat caused by the pipes than was necessary 
and usual for the proper use of the kiln. The starch that was found to be 
blazing had been allowed to accumulate on the floor for some time, and had 
gradually become charred. Charred starch is combustible. The disaster 
was caused by the Ignltion of the inflammable gas or mill dust In the drying 
house." 

Gregory, Booth & Harlan, for plaintiff in error. 
Jokn N. Jewett, for défendant in error. 
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Before HAELAi;r, Circuit Justice, and WOODS, Circuit Judge, 
and BTINN, District Judge. 

BUNN, District Judge, after stating the facts as above reiwrted, 
delivered tiie opinion of the court 

Tke circuit court found as a conclusion that the explosion 
was the cause of the damage, and gave judgment in favor of the 
plaintifl, now the défendant in error. Gounsel for plalatiff in error 
oonteat tiiis conclusion, and, in opposition to it, make two conten- 
tions: 

First That if the disaster was caused by an accident in the gên- 
erai sensé of that term, it was not such an accident as was insured 
against by the policy; that the word "accident," as it occurs in 
the poUçy, is used subjectively, the saine as the word "explosion," 
and ooly covers accidents in the machinery, due to its own imperfec- 
tions; and that, if the damage can be said to hâve resulted from 
accident at ail, it is not one resulting from any defect in the ma- 
chinery, and is not therefore fairly within the purview of the policy. 

Second. That the loss was properly a flre loss, and, as such, not 
insured against by the policy. 

According to the vieW this court has taken of the last contention, 
it is not necessary to cônsider the ûrst one. The Insurance Com- 
pany issuing the policy in suit waS a boiler Insurance company, 
Their charter did not authorize them to insure against loss by fire. 
The law of New York under which the compahy was organized did 
not authorize nor contemplate Insurance against loss by fire. The 
premium pald was not the premium which would haye been de- 
manded by a fire Insurance company. The premium of one-half 
of 1 per cent, was no doubt a much smaller premium than would 
hâve been required for Ûre insurance, and was made commensurate 
with the risk taken, which, in the lânguage of the policy, was that 
of "explosion and accident, and against loss or damage resulting 
therefrom." This being the case, the policy should not be construed 
as including an indemnity against loss by flre, unless such a con- 
struction becomes necessary. Certainly, a construction which would 
make the action of the company in issuing the policy ultra vires, 
should not be sought or adopted if any other reasonable construction 
lies close at hand, and is in accordance with the plain and obvions 
meaning of the lânguage used, and the one which must hâve been 
contemplatèd by the parties themselves. When we look at the 
lânguage of the policy, it is quite apparent that the parties not only 
did not contemplate or provide for such a risk, but, on the contrary, 
provided againfet it in lânguage that is comprehensive and unmis- 
takable. The third condition or covenant on the back of the policy 
contains this provision, which is a part of the contract of the 
parties: 

"And no clalm shall be made under this policy for any explosion or loss 
caused by the burning of the building or steamer containing the boiler or 
boilers, eiigines, elevators, or machinery, or for any loss or damage by flre 
resulting from any cause whatever." 
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It must be admitted that stronger or more comprehensive lan- 
guage could not hare been chosen to show that there was no îb- 
demnity against loss by fire contemplated. The meaning and 
force of it is sought to be broken by counsel for défendant in error 
by saying that it is Inconsistent with the main provision for in- 
surance in the body of the policy, and therefore should not be 
given effect, — ^in analogy to a principle in the law of real estate 
that, when a condition in a deed is inconsistent with the grant 
itself, it is void. But it seems évident that this principle can 
hâve no application to this case. In this case, no doubt, the true 
principle of construction is that ail parts of the policy should be 
considered and construed together in order to arrive at the true 
intent of the parties; but, aside from this, we can discover no iu- 
consistency between the provisions in the body of the policy and 
this condition. The policy nowhere professes to insure against 
loss by fire. The company is a boiler Insurance company, and it 
undertakes in the policy to insure against "explosion and accident," 
and there is a condition on the back of the policy which limits 
the tenn "'explosion' to mean only a sudden and substantial rup- 
ture" of the shell or flues of the boiler or boilers, caused by the 
action of steam. It is not contended that this condition is void, 
though, no doubt, it qualifies and limits materially the language of 
the provision in the body of the policy. Insurance against fire is 
perhaps the most common and important insoirance indemnity 
known to business. It would be very unusual in a fire Insurance 
policy if nothing were said in the indemnity clause of the policy 
directly and in terms about Insurance against loss by fire. We 
suppose it might be possible to draw such a policy, but it would 
be, in a business way, very unusual. Now, it is manifest there is 
no provision in terms in this policy for Insurance against fire. 
If it is there at ail, it must rest upon inference and construction, 
which ought not to be in an Insurance so common as that against 
fire. It was, no doubt, to guard against any such possible construc- 
tion or inference that the express provision was put in against in- 
demnity for "any loss or damage by fire resulting from any cause 
whatever." There is no inconsistency between this provision and 
the provision for Insurance in the body of the policy, which, with- 
out this, should not be construed as an indemnity against fire. The 
putting in of this clause leaves little room for construction. Its 
import is too obvions and necessary. If the term "accident," as 
used in the policy, means accidents generally, those produced from 
outside causes as well as those resulting from defective machinery, 
still the accident of fire must be excepted by force of this condition 
of the policy. That the disaster which resulted in the destruction 
of the buildings and machinery was caused by fire is apparent from 
the évidence, and from the flnding of facts by the court. The 
controlling, efflcient cause was fire. The court finds that "the dis- 
aster was caused by the ignition of the inflammable gas or mil! 
dust in the drying house." And the évidence fuUy supports this 
flnding. The record shows that there was a fire in the kiln on 
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three separate days. On the first day it had extended to the top 
oï the kiln. It was a dangerous fire, and caused the attendants 
much trouble. When they thought they had succeeded in putting 
it ont, they would find it suddenly starting up again. The finding 
of the court shows that "the blaze was a clear, bright flame, and 
was quite extensive, and burned strongly, being JÈrom six to eight 
inches high, and extending under the pipes to the back of the kiln. 

• * *" Dr. Behr, a chemist, and the superintendent of the re- 
flnery, says: 

"We were always afrald of fire. As It happened, the dust caught fire, and 
thfi explanation of that is that such fine powders, if you powder it up âne 
enough, hâve the property of catchtng fire." 

And he further says: 

"Hobbold came to me, and said, 'There Is a flre In the dextrine Ijiln.' Now, 
generally, the first Impulse when there Is a fire is to put It out. I said, 'Let'a 
go there and put it out before It catches àny further.' * • * Before I had 
a chance to coUect my mind or close the door [of the kiln] I got a kh3d of 
a fiash, and that is ail I Ijnow. * • • Such dust will catch fire, and burn 
like coal gas and air. * • * It taises very Uttle to make tUs mixture of 
starch and air combustible. Just what happened as it çaught flre I do not 
Imow. * * * After havlng had the expérience, I can say now that I could 
hâve prevented the explosion If I hadn't opened the Mln. If the fire could 
hâve been confined to the kiln only, the damage woùld hâve been slight: 
tliere would not hâve been any explosion." 

Again, he says: 

"It [the blaze] was so long and big that it could not hâve been created by 
a pièce of wood. A pièce of wood would hâve no business there." 

Witness Hobbold, one of the attendants, testifles: 
"After we opened the door there was a fiame. The fire reached to a flame 
between the tlme when I went up to the ofiîce and came âowa again on tlie 
bottom of the kiln. • • • The fire was In the rear; ♦ * ♦ in the rear 
of tlie steam pipes, and undemeath; underneatli the steam pipes on the fioor; 
on the foundation. The crust that was packed tight from that 26th day that 
night was what was buming. The water got on there, and made a regular. 
you may say, pancake, and the heat drled it, and the cmst got tight to the 
rntllng there, and laid undemeath it theré, and fire burned that crust. There 
was no dlrt buming; only thèse crusts were bruning,— the paste made out of 
the dextrine and the water. When I got out the first row, we mgved up the 
second, and Dr. Behr took hold of tho hose then, and got into the second, and 
pn>bably, or so It seems to me, he must hâve got a little too hlgh or too low, 
.and sonie water got on top,, and threw some of this dextrine ofC, and raised 
a dust, and that stuft' stnick the flre below, and that brought the explosion. 

* * * On the night of tho 25th I was callefl at 11 o'clock. I was told the 
fire was there at 9 o'clock. I bellevo the engines and firemen put the fire 
out on the night of the 251h. On the momlng of the 26th there was one 
crust that was burnlng. I saw that crust. I took a pall,— a tin pail,— and got 
water on that cnast, and drowned It. • * * The pans were takeu out on 
the inoming of the 27th. They were not spoiled. It was cooked ail right, 
but the five had been ail 'over the kiln untll [as far as] the top; and on top 
we found trays that was burnt, and there was nothlng left but a little bit of 
CQals,— what you get after you bum paper,— on thé top of the kiln." 

Again, Dr. Behr testifles: 

"Wheû I opened the doôr there was not a sudden burst of flame. The 
fla.me was llke a hard coal fire biiming In li fumaco: just a little fiickering 
flanae; n«)t like charcoal. It was a clear ilame. Two d.ays before tliere was a 
fire there, and we certalnly thought that the water would do away wilh aU 
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tondonoy to fiirtlier catchlng lire. It was ivst like :i pasto. and I jjot It ail 
over my boots. That was cleaned ont. The accumulation that was left was 
vory little, but it was enough to catch fire. It must bave corne from the 
spilling out of tlie pans as they were shoved in there. The starch is put 11. 
there in a drj- shape as powder. It does not become hard when heated. It 
can be changed into a dextrlne at a hlgh température, like they do it iu 
Europe, and quickly changed; or by the use of low température, or by steam, 
lilse we do it, and take more time. After having had the expérience, I can 
say now I eould hâve prevented the explosion if I hadn't opened the kiln. 
If the fire could hâve been conflned to the kiln only, the damage would hâve 
been slight. There would not hâve been any explosion. Hobbold notifled me 
of the lire about six o'clocli on the twenly-seventh of March, and I came 
down to the dextrine room, and had thé kilns opened. There was a flre 
undemeath, flve or six or eight inches high, and undemeath the coils of the 
pipes. Hobbold had played the stream from the extinguisher possibly about 
half a minute or so before I became imconscious. When I first noticed the 
fire under the pipes in the kUn, I directed Hobbold to put the water on the 
flre with the Babcock fire extinguisher. We had had an expérience two days 
before in putting out a fire in that manner. I was not there. It was in the 
night, and they had put it out readily. I thought the easiest way to put it 
out was with the Babcock extinguisher. The explosion in the dextrine kiln 
originated from the flre. It was not sufUcieat to cause the destruction; but 
it was communieated then to the room above, and caused an explosion and 
destruction of the building. There must hâve been a second explosion in 
the rooms up stalrs." 

From the testimony and the flndings it seems quite clear that 
the proximate and légal cause of the disaster was this persistent 
and dangerous flre, originating in the kilns, and progressing to a 
final destruction of the buUdings, and that the explosion was a 
conséquence of the flre, marking a stage in its progress. After the 
explosion the testimony shows that the flre continued, destroying 
the débris of the building; so that the entire resuit is traceable 
to the flre in the kilns as the efficient cause. There is nothing 
more common, when a flre is once in progress, than for explosions to 
take place as a resuit of the fire, and as a part of it. Thèse ex- 
plosions may add very materially to the destruction of property, 
but it would be to lose sight of a plain principle to attribute the 
loss in such cases to the explosion as the proximate cause. The 
explosion may be the proximate cause in the literal sensé of its being 
the next, nearest, or immédiate cause, but not in the légal sensé 
of being the real and efficient cause, where there is a concaténation 
of causes and effects, each successive eflect becoming in turn a 
cause. The rule applicable hère is the one laid down by Mr. Jus- 
tice Strong in Insurance Co. y. Boon, 95 U. S. 117. "The proxi- 
mate cause is the efficient cause, — the one that necessarily sets 
the other causes in opération. The causes that are merely inci- 
dental or instruments of a superior or controlling agency are not 
the proximate causes and the responsible ones, though they may be 
nearer in time to the resuit. It is only when the causes are inde- 
pendent of each other that the nearest is, of course, to be charged 
with the disaster." Hère the flre was the cause of the explosion, 
which played its full share in produclng the wreck, thé flre again 
getttng in its work after the explosion took place. As was said 
by Mr. Justice Cushing in the leading case of Scripture v. Insurance 
Co., lOCush.356: 
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"If, theii, a combustible substance in the process of combustion produces 
«xplôèlôn ïdso, it is not easy to perceive vrhy, ot the two diverse but con- 
current results of the combustion» the one should be ascribed to flre any 
lesâ thaà the other. The plain fact bere la the application of flre to a sub- 
stance susceptible of ignltlon, the conséquent ignltion of that substance^ 
and' immédiate damage to the premlses thereby. It Is no sulïlcient 
ans'W'er to say that some of tbe phenomena produced are In the f orm of 
explosion; :A11 the effects, whatéver: they may be in form, are the natural 
results of the combustion of a combustible substance; and, as the combustion 
la the action of flre, thls must be. held to be the proxlmate and légal cause 
of ali the damage done to the premlses of the plalntiff." 

Nor is it any answer to say tkat the explosion would not kave 
happened if the flre had been better managed, and the door of the 
kiln been kept closed. The attendants, perhaps, did not choose 
the best and safest method of extinguishing the flames, but 
they acted in good faith, and thonght they were doing the best that 
could be done. Suppose a fire had caught in any other place inside 
the building, and in trying to extinguish it an attendant had, 
in the excitement of the moment, caught up a bucket of crude 
petroleum, snpposing it: to be water, and had cast the contents 
upon the flames, and an explosion had resulted, destroying the 
building, there could be no question in such a case but that a fire 
insurancè company would be liablè as for a loss by fire, although it 
might beireasoned that, but for such mismanagement, the flre mîght 
hâve been snbdued. IMS case is not différent in principle from the 
one suppèsed. In either the controlling cause of the loss is the 
fire. If the explosion was the immédiate cause of the greater 
damage, Ihe flre was the cause of the explosion, the cause of the 
cause. It will frequently happen in the case of a fire that the 
greater part of the damage is caused by water applied in efforts 
to extinguish the flames; yet it bas always been held that the légal 
and eflScient cause of such damage is the fire, and insurers agaiast 
flre are held for it. The rule laid dowh by the court in Scripture 
V. Insurance Oo. is the one that has been generally followed, 
and is applicable hère, namely: 

"That -(vlierè the effects produced are the Immédiate results of the action 
of a bumlng substance lu contact with a building, it is Immaterial whether 
thèse résulta manlfest themselves in the form of combustion or explosion or 
both combined. In either case the damage occurring is by the action of flre, 
.and covered by the ordiuary tenns of a poUcy against loss by flre." 

This principle has been frequently, and we think generally, acted 
upon sinee. It govemed in the case of Washburn v. Insurance 
Co., 2 Fed.;Eep, 304, decided by Judge Swing. To the same eflect 
are Washbnm v. Insurance Co., Id. 633, 2 Flip. 664, decîded by Mr. 
Justice Swâyne of the suprême court; Washburn v. Artisans' Ins. 
Go., Same V. Pennsylvania Ins. Co., (Cir. Ot. W. D. Pa.) 9 Pittsb. Leg. 
J, (N. S.) 55.i Thèse décisions, though made in the circuit courts, 
hâve never been overrulaii and are sound in principle. The same 
principle ' is recognized and adopted by the best text writers on 
the subject.- Philips, in his work on Insurance, (section 1097,) says 
"the makim 'causa proxima spectatur,'" aflords no help in thèse 
cases, but in fact is fallacious; for, if two causes conspire, and one 
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must be chosen, the more scientific inquiry seems to be whether 
one is not the efficient cause, and the other merely instrumental 
or merely incidental, and not which is nearest in place or time to the 
consummation of the catastrophe. And at section 1132, he says: 
"In case of the occurrence of différent causes to one of which it is 
necessary to attribute the loss, it is to be attributed to the efficient 
predominating péril, whether it is or is not in activity at the con- 
summation of the disaster." The rule is well stated by the suprême 
court of Michigan in Brady v. Insurance Go., 11 Mich. 425. They 
say: 

"This contract of Insurance is one of Indemnlty agalnst loss by fire, and tlie 
whole loes of wbich the fire is ttie actual cause is withln Its terms to tlie 
estent of the inrleinnity proraisod. Much is sald by judges of the proximata 
and remote cause of the loss, and the distinction was very elalwrately dls- 
cussed by counsel in the présent case; but, after careful considération, 1 
must confess tluit to my mind the word 'proximate' is unfortunately used, 
and serves often to mlslead the inquirer, and to produce misapprehension 
of the real mie of law. That which is the actual cause of the loss, whether 
operating dlrectly or by putting interrening agencies— the opération of which 
could not be reasonably avoided— In motion, by which the loss is produced, 
is the cause to which such loss should be attributed. If, in tlie effort to ex- 
tinguish fire, property is damaged or destroyed by water, the water may 
be said to be the proximate cause of the injury or destruction; yet in no 
Just sensé can It be sald to be the actual cause. That was the fire. The fair 
and reasonable interprétation of a policy of instance agàlnst loss by fire 
will include wlthin the obligation of the insurer every loss which necessarily 
foUows from the occurrence of the fire, to the amount of the actual injury 
to the subject of the risk, whenever that injury arlses dlrectly and immedi- 
ately from the péril, or necessarily from Incidental and surrounding eircum- 
stances, the opération and influence of which could not be avoided." 

In Insurance Co. v. Foote, 22 Ohio St. 340, the same principle is 
carried out. There the action was upon a fire Insurance policy 
which provided that the company should not be liable for any loss 
or damage occasioned by or resulting from any explosion whatever, 
whether of steam, gunpowder, camphene, coal oU, etc. It appeared 
that an explosive mixture of whisky vapor and atmosphère had come 
in contact with the flame of a gas jet, from which it ignited, and 
immediately exploded, whereby a fire was set in motion, which de- 
stroyed the property. It was justly hdd that the explosion was the 
cause of the loss, and that the company was not liable. The court 
say on page 349 that: 

"it is true that tlie explosion was caused by a buming gas jet, but that 
was not such a fire, as contemplated by the parties, as the péril Insured 
against. The gas jet, though 'burning, was not a destructive force, agalnst 
the immédiate effects of which the policy was tntended as a protection, al- 
though it was a possible means of putting such destructive force in motion; 
it was no more tlie péril insured against than a friction match in the pocket 
of an incendiary." 

This was but carrying out the principle adopted in ail the cases 
that we must look to the efficient or proximate cause to détermine 
the responsibility for the disaster. And on page 351 the court say: 

"That a loss other than by combustion, resulting from an explosion, when 
the explosion itself is caused by a destructive tire already In progress, cornes 
within the gênerai risk of a policy against fire only, is a doctrine not only 
reasonable in itself, but is sustalned by authorlty." 
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See, also, Waters y. Inisiirance Oo., 11 Pet. 225, opinion by Judge 
Story; Scripture v. Insurance Coj, 10 Cusli. 357 j Millaudon v. In- 
strrance Co., 4 La. Ann. 15; Insurance Co. v. Corlies, 21 Wend. 367. 

The conclusion we hâve reached is that the policy sued upon con- 
tains no indemnity against loss by are, and that the damage to 
the premises of the défendant in error was caused by flre, and that 
the loss was properly a flre loss. Judgment reversed, and the cause 
remandedj with directions to the circuit court to enter judgment 
of no cause of action, and for costs in f avor of the plaintifl in error. 

Mr. Justice HAELAN is not présent, but he participated in the 
hearing and the décision of this case, and concurs in this opinion. 



DAT.BEATTIE STEAMSinP CO., Limited, T. OABD. 

,, (District Court, E. D. Soutli Carolinii. July 14, 1893.) 

Saippiiia-^OHABTEK Farty— Cancbllàtipn. 

A chaWer party provlded for cancellation by th,e charterer, "shauld the 
steamét iiot arrive at lier loadlùg port and be ready In ail respects for 
this charter to commence on or before February 15th, 1892." It was 
further provlded that the charter should not commence tmtll the mom- 
ing aJtët the steamer was ready to recel ve cargo at the place of loadlng, 
and ctistomary written notice thereof had been glven before noon on the 
day thé steamer was ready. On February 13, 1892, the steamer entered 
the poi*t of Charleston, and went to quarantlne. On the forénoon of that 
day héi' master reported her arrivai to the charterer, who answered that 
the màStër iiad reported too late, and the charter was canceled. On the 
nftemtxin of the 13th tlie steamer came up to the city, and was assigned 
a berth,.t>y a subcharterer, wlth tJie Knowledge of the charterer. There 
she reitiâlned on the 14th (Sunday) and 15th. On the forénoon of the 
15th hèr'master again notified the charterer -that he was ready. Héld/, 
that the charterer had no light to cancel the charter. 

In Admiralty. Libel by the Dalbeattie Steamship Company, lAmit- 
ed, against ÈC. St. Julian Gard, doing business under name and 
style of ïienry Gard & Son, for breach of charter party. Decree 
for libelant. 

Bryan & Bryan, for libelant. 
J. N. Nathans, for respondent. 

SEMONTON, District Judge. The steamship Dalbeattie, under 
-charter to Henry Gard & Son, entered tlie port of Charleston 13th 
February, 1892, in the fOrenoon, She went to the quarantine sta- 
tion, about two miles from the city. On the moming of 13th 
February, 1892, in the forénoon, her master, in person, reported 
her arrivai to Henry Gard & Son, charterers, and to the East Shore 
Terminal Company. He had been informed by letter that his ves- 
sel had been . subchartered to that conjpany. The agent of the 
Company referred him to Henry Gard & Son for an answer to 
I^is notice. The answer, in effect, was that he had reported too 
late, and that the charter was canceled. On the afternoon of ISth 
February, at about 4 o'clock, the Dalbeattie came up to the city 
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of Charleston, and her master asked for his berth, wMch, under 
the charter party, was to be selected by tlie charterer. He was 
assigned a berth. abreast of the wharves of the East Shore Terminal 
Company. TMs was done by this company, with the knowledge 
and assent of the charterer. She remained in this berth thencefor- 
ward, through that afternoon and the next day, (14th,) which was 
Sunday, and on Monday. On Monday, (15th,) before noon, the 
master of the Dalbeattie again notiâed the charterer that he 
was ready. His notification was disregarded. The charterer in- 
sisted -that the charter was canceled. Freights having fallen, 
the master of the Dalbeattie was compelled to content himself with 
much lower freight engagement with another shipping merchant, 
and brings this action against Henry Gard & Son for his loss. 

This case is one in which the respondent stands on his strict 
légal right. There is no room for sentiment. If he is correct, 
his right must be accorded to him. His charter party is dated 
13th January, 1892. Such is the ingenuity of the human mind that 
questions of a variety almost infinité can arise in construing the 
same words under varying circumstances. The question for us 
to décide is, did this steamer arrive at this port, and report her- 
self, within the time prescribed by the charter party? and thus 
did the condition of things arise which authorized the charterer to 
cancel the charter party? The words are: 

"Should the steamer not arrive at lier loading port and be ready In ail re- 
spects for tMs charter to commence on or before February 15th, 1892, the 
charterer may cancel the charter." 

We are to construe thèse words, "for this charter to commence," 
and the controUing authority in construing them is the instru- 
ment itself. The usé of the same words in other charters, and 
the construction courts hâve gîven them, aid us. The instru- 
ment itself, if It speaks, controls us. The clause of this charter 
party immediately preceding the clause just quoted says: 

"It Is agreed that this charter shall not commence mitll the momlng after 
the steamer is ready to recelve cargo at the place of loading, ail of her holds 
being cleared and clean swept, and customary written notice thereof is given 
to the charterers or their agent, and such notice must be glven before noou 
on the day the steamer is ready." 

So the charter does not commence until her arrivai at the place 
of loading, — that is to say, "Charleston, S. C, or as near thereto 
as she can safely get," — ^and until 24 hours after she has giVen 
written notice of such arrivai, and of her readîness to receive cargo, 
by reason of ail of her holds being cleared and clean swept, and 
the charter must commence on or before 15th February, 1892. If 
we accept the construction that the words, "the charter will com- 
mence," apply to the charter itself, and were not simply intended 
to fix the beginning of the lay days, as was the construction in 
Fearing v. Cheeseman, 3 Clifif. 96, then the receipt of the notice did 
not give to the charterer the right at once and thereupon to begin 
loading. That right did not begin until 24 hours afterwards, and 
consequently this last was the period ûxed for the readiness of the 
steamer to receive cargo. In other words, the charter did not 
v.57F.nu.2— 20 
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contempiate that she must bé ready to recelve cargo at the date 
of the notice, but 24 hours afterwards. TMs appears from another 
part of the charter party. The ship had to report on her arrivai, 
but she must load at such wharf or dock as the charterers should 
sélect. So, necessarily, at the time of reporting, she could not be 
in the place at which she was to load, and so be reàdy to receive 
cargo, but was compelled to remain in the stream, or sélect a dock 
at her péril. This notice of 24 hours was intended to prevent the 
charterer from being taken by surprise. He had to sélect his dock, 
and prépare his cargo. The time was given him so that he- should 
not incur demurrage. Now, it is true that, when he reported, the 
master mentioned that his ship was at quarantine. But in the 
same breath he stated that she was being fumigated, and would 
be up after noon. She did in fact corne up, with the knowledge 
of Gard & Son and the East Shore Terminal Company, was at a 
berth selected by them that aftemoon, spent Sunday there, and 
at daylight on the morning of 15th was ready, in ail respects, 
for a cargo. To hold that this charter was open for canceUation, 
under thèse circxmistances, would be contrary to the broad prin- 
cipes of the civil and maritime law. 

Let the amount of damage be computed by the clerk, and a decree 
entered for this suln and costs to libelant. 



BOOTB V. L'ENGLB. 
(District Court, D. New Jersey. Jime 20, 1893.) 

1. TOWA-QK— NeGLIGENCB OP Tua — PA8SING DkAWBRIDGBS AT KiGHT. 

A sehooner towed by a tug down the St. Johns river, Fia., collided 
wlth the plers of a railroad bridge, through the draw of wliich the tug was 
taklag her, on a dark night. On the previous day the master of the tug, in 
a conversation wlth the master of the sehooner, had agreed that it was 
dangerous to tow through a draw at night, ànd for that reason had waited 
over night before startlng on the voyage, in order to avold passing after 
dark another bridge, which lay near the beghming of the voyage. Many 
experts also testlfled that towlng through a drawbridge at night was not 
warranted by usage. Bel4, tliat the tug was guilty of négligence, and 
llable for the damages. 

2. Same— LoNO Hawsbr. 

It Is négligence for a tug to tow a vessel through the draw of a river 
bridge with a hawser of 35 fathoms or more. 

3. Samb. 

It Is négligence for a tug towlng a vessel on a long hawser to attempt 
to take her through the draw of a river bridge on a course diagonal to 
the draw. 

In Admiralty. Libel by Japhet T. Booye, master of the sehooner 
Ida 0. Schoolcraft, against John C. L'Engle, owner of the tug B. L, 
Maybe, to recover for négligent towage. Decree for libelant. 

Curtis Tilton and Henry R. Edmunds, for libelant. 

Call & Adams and Goodrich, Deady & Goodrich, for respondent. 
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GrEEEN, District Judge. The' libel in this cause was filed to 
recoTer from tke respondent the amount of damages sustained 
by the schooner Ida C. Schoolcraft by coming into collision with 
the draw pier of the railroad bridge crossing the river St. Johns, 
at Jacksonville, Fia., while being towed by the respondent's tug. 
It appears that on the 19th of February, 1890, the Schoolcraft was 
lying at Palatka, Fia., having on board about 250,000 feet of lum- 
ber. She was destined to Boston, Mass. It was necessary that she 
should be towed down the St. Johns river, to the open sea, from 
Palatka; and for that purpose her master made a contract with 
respondent m this case, John C. L'Engle, for such towage. Upon 
the river St. Johns, between Palatka and the sea, there are 
two drawbridges, — one at Palatka, and the other at Jackson- 
ville. It appears from the évidence in this case that the respond- 
ent dispatched the tug E. L. Maybe to Palatka for the purpose of 
towing the Schoolcraft down the river. The tug arrived at Palatka 
between 8 and 9 o'clock at night, and her master was désirons to 
commence the towing immediately, but after a conversation with 
the master of the Schoolcraft about the safety and prudence of 
towing through the drawbridges at night, it was agreed between 
them that the tug should not start with the schooner in tow 
unta daylight the next moming. Passing the drawbridge at 
Palatka safely the next morning, they arrived near the railroad 
bridge at Jacksonville about 8 or 9 o'clock in the evening of the 
same day. The night was very dark, and the tide was ebb. In 
passing through the draw of this railroad bridge the schooner 
struck the draw pier, and was damaged to the extent of about 
|4,000, as it is alleged. It is to recover this sum, with interest, 
that this libel is flled. 

The libelant claims that the injury sustained was solely the re- 
sult of the négligence of the tug, and insists, in the first place, 
that the attempt to tow the schooner through the draw of the 
railroad bridge at Jacksonville, after night had fallen, was a direct 
and positive breach of the towage contract. But I am unable to 
flnd, after a close examination of the testimony, évidence to justify 
this contention of the libelant. As bas already been stated, there 
was a conversation on board the Schoolcraft, between the captain 
of the tug Maybe and the master of the schooner, about the pru- 
dence of towing through the bridges in question after night, but I 
think it quite clear that such conversation had no relation to a 
towage contract. That contract, I think the facts show, must hâve 
been made previously to the arrivai of the Maybe at Palatka, for 
it appears that the captain of the Schoolcraft was surprised when 
he found that his vessel was to be towed by the Maybe, having 
expected to be taken down the river by another boat, and was 
annoyed somewhat that the tug which was to tow Mm should 
hâve been so late in arriving at Palatka; her arrivai being so 
late, in fact, that he had given her up. If he was expecting a 
tug to tow him down the river, and especially if he was expecting 
a différent tug than the Maybe to do the towing, it is quite evi- 
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dent that the arrangement for the towing must hare been made 
preriously to the arrivai of tke Maybe at Palatka. If the contract 
for towing had already been made, the conversation between the 
captain of the Maybe and the captain of the Schoolcraft could not 
in any wise change or alter or add to that contract I cannot flnd, 
anywhere in the cause, testimony which satisfles me that the con- 
versation on board the Schoolcraft, between thèse two masters, 
amounted to the making of a new contract, or was intended to be 
an altération of one already made before. I cannot, therefore, as- 
sent to this insistment that there was a déviation f rom the towage 
contract. But the conversation referred to becomes very impor- 
tant in view of another charge made against the tug Maybe, and 
which concems itself with the prudence with which that tug was 
managed. That conversation, as given in the testimony, was as 
foUows: 

"Question. Did you hâve any conversation ttiat evenlng witli tlie captain of the 
tug Maybe about towing your vesseldownthrough the bridges? Answer. Yes, 
str; we had a conversation. Q. Where was the conversation held? A. In the 
cabtn. Q. Of your vessel? A. Yes, sir. Q. What was the conversation? A. Isald 
to hlm that I did not thlnlc it was prudent to tow the vessel down through 
the bridges after nlght. He agreed with me,— sanctioned it,— and caUed 
some one from aboard the boat,— I suppose, the flreman or englneer,— and 
told lilm we would not start -until dayllght, and to let the steam go down. 
Q. In pursuance of that arrangement, did the tug Maybe, or not, lay along- 
side of you ail night, before starting? A. Yes, sir; she laid alongside of ua 
ontll dayllght, and we started at daylight the next momlng." 

If it be true that it was imprudent for the tug May|)e to attempt 
to tow the schooner Schoolcraft through the draw at Palatka at 
night, such imprudence must necessarily attach itself to the con- 
duct of the tugboat in attempting to tow the schooner through 
the draw of the railroad bridge at JacksonvUle at night The cap- 
tain of the tug admits the imprudence of such conduct, and, rather 
than be guUty of such imprudence at Palatka, he deliberately 
wasted several hours, although he knew he would thereby lay him- 
self liable to the angry criticism of his owner. Now, it was the 
implied duty of the Maybe to tow in a careful, prudent, and proper 
manner. Any conduct on the part of the tug which • violated 
either of thèse rpquirements must be held to be négligence. There- 
fore, in towing the schooner through the draw at Jacksonville at 
night, — admîttedly an imprudence, — a négligent act was com- 
mitted. The result of that act was a collision between the 
schooner and the draw pier of that railroad bridge. No évidence 
of négligence on the part of the schooner is shown. Clearly, the 
fault which caused the collision must be placed, in this view of 
the case, upon the tug alone. It is well to remark that not only 
does the master of the Maybe admit the imprudence of attempt- 
ing to tow through a drawbridge at night, but, as well, 16 disin- 
terested expert witnesses, with expérience embracing nearly ail 
the waters on the Atlantic seaboard crossed by bridges, déclare 
that towing through drawbridges at night is not only not warrantée! 
by the usages of towing, but that it is a dangerous practice. One 
of them says that "it is always considered a dangerous thing, [that 
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is, to tow through a drawbridge at nightj and we hâve always 
made it a rule to anchor, and wait until daylight to go through 
a bridge." So far as this bridge at Jacksonville itself is concenied, 
there seems to be no spécial or différent usage there than is in 
vogue at any other drawbridge named by the v?itnesses. It is 
clearly shown that it is not a custom to tow through the Jack- 
sonville bridge at night. I do not say, as a matter of law, that 
such drawbridge could not be passed through at night without 
négligence, but, if attempted to be passed, the towing vessel is 
bound to see that no damage results to the tow of which she is 
in charge. 

But there is another act of imprudence, which I think amounts 
to négligence, of which the tug was guilty. Not only did the tug 
attempt to tow the schooner through this draw at night, — there- 
by doing a very dangerous thing, — ^but she towed the schooner 
with a hawser said to be at least 50 fathoms in length. This is 
contrary to the usages and customs of good and safe towage. The 
witnesses produced by the libelant upon this part of the case 
unanimously hold that it is an improper thing to tow through a 
draw with so long a hawser. It is exceedingly difûcult to con- 
trol a tow at so great a distance. Even if the hawser was but 
35 fathoms in length, as is claimed by the respondent, such length 
of hawser is clearly, under the évidence in this case, a violation 
of the usages of good towage, and made the tug, in this respect, 
négligent. Most of the witnesses insist that it was the duty of 
the tug to take the schooner alongside in running the draw, — at 
least, that such was the proper and prudent course to pursue, — or, 
if not, certainly to shorten the towing hawser to 10, or, at the very 
utmost, 20, fathoms. I think the fair déduction from the testimony 
în the case is that common prudence required the tug attempting 
to pass the draw at night to take the schooner alongside. Then 
she would hâve had absolute control of her, and could hâve regu- 
lated her movements in such way that ail danger of collision with 
the pier or the sides of the draw would hâve been avoided. The 
omission to do this, under the circumstances, is a négligent act on 
the part of the tug. 

Another insistment of the libelant that the tug was négligent, 
perhaps is the weightier one in the case. To understand exactly 
what the négligence charged is, it will be necessary to explain 
that the channel of the St. Johns river, about a mUe above the 
Jacksonville bridge, is on the southeast side of the river, while 
the draw of the bridge itself is on the northwest side. In going 
down the river, after coming past a beacon known as "Beacon No. 
27," which is about a mUe above the bridge, it is necessary to turn 
sharply across the river in order to make the draw, and, when 
well over to the northwest side, turn again to the right, down 
the river, and then head straight through the draw. It is évi- 
dent that this last turn down the river must be made by the tow- 
ing boat some distance above the draw, for before that turn is 
made both the tug and the vessel being towed are on a course 
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diagonal to the course of the river and to the draw, and, in order 
that they may pass thrdugli the draw safely, must be "straigM- 
enéd up," as it is called, before entering the draw, so that when 
the tug enters the draw the vessel being towed may be directly 
astern. New, what seems to hâve occurred in this case is this: 
The tug Maybe towed the schooner down the river safely to beacoi* 
No. 27. From beacon No. 27 the tug made a diagonal course 
across the river, directly heading for the light shining upon the 
draw pier of the draw. It was the duty of the tug "to straighten 
up" the tow before entering the draw. This I think the évidence 
clearly shows she failed to do, for ail the witnesses that were upon 
the schooner testif y that the schooner, following the lights on the 
tug, approached the draw diagonally to its opening. And that 
the schooner did so enter the draw on a diagonal course, I think, 
is clearly shown by the fact that she struck first on the southeast 
pier, then Was thrown by the force of that blow, and by the con- 
tinuai opération of the tug in towing her, to the opposite side of 
the draW, where she struck against the swinging part of the 
draw, and, as well, by the fact that the schooner struck the 
pier with her starboard bow, scraping her whole starboard side 
against the pier to a point amidship, and then went across the draw, 
and struck the opposite side with her jibboom. Thèse points of 
collision are not àsputed, and they seem to flx with certainty that 
the schooner entered the draw, not on a straight Une, but heading 
diagonally across it. The négligence of the tug seems to hâve been 
her failure to tum down the river far enough above the draw to 
straighten up the schooner so as to bring her directly astern. Being 
up the river at an obtuse angle from the tug, the power transmitted 
from the tug to the schooner by the hawser would naturally tend to 
force her over against the pier, where she struck. As an aggra- 
vation, perhaps, of her négligence in this respect, it is not denied 
that the master of the tug, who was actîng as master, lookout, and 
wheelman at the same time, after the tug entered the draw, did 
not notice whether the schooner was following directly or not. 
In fact, the master and the mate both say that they did not see 
the schooner at ail after the tug began to turn; and the engineer 
of the tug, who claims to hâve been able to see clearly astern, 
says that after the tug turned into the draw he did not see the 
schooner. The night, as has been stated, was very dark, — so dark, 
in fact, that no wake from the tug was visible, — and the only guide 
which the schooner had for towing were the lights upon the tug 
itself. It is in évidence that the schooner followed thèse lights 
closely, and as directly as possible. In fact, the master of the 
tug admits this in his testimony. 

I think no act of négligence in the management of the schooner 
has been proved, and upon the whole case, as made, I am con- 
strained to sustain the libel, for the causes assigned. 

Let there be the usual decree. 
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THE INIZIATIVA.. 

JAKVIS et aL v. THE INIZIATIVA- 

(Circuit Court of Appeals, Second Circuit August 1, 1893.) 

1. Negligencb — Evidence — Leaving Heavilt-Laden Lightbk withoot 

Watchman. 

LilDelants were owners of a lighiter which was being loaded with sul- 
phur alongside claimant's ship, under order from tlie consignées to taJie 
100 tons. In onswer to an inquiiy the master of the ligliter was informed 
that there was to be no iilght worli tliat niglit, and about 6 P. M. the 
llghtermen niade the llghter fast alongside for the night, and went home, 
With the understandlng that there was to be no night worli. In thelr 
absence the shlp's crew loaded tlie lighter to her fuU capacity, and at half 
past 9 they made her fast to the ship, and left her, wlthout a watch- 
man, exposed to the sweUs of passing beats, where she was found over- 
tumed the next morning. It was usual to hâve a night watchman ou 
board this lighter, when heavily laden. By the blU of lading the sulphur 
was to be discharged into llghters fumished by the consignées, and was 
to be taken day and night as delivered by the ship. Beld, that the ship 
was négligent in leaving the heavily-loaded lighter without a watch- 
man during the night, 

2. Négligence— Proximate Cacsb. 

A heavily-laden iigliter was left for the night, by a ship's crew, securely 
fastened to tlic sldp, but without a watchman, and was foimd the next 
moming, overturned, with ail the Unes fastening her to the Ship broken. 
Hdd, that the very strong probabllity of the accident being caused by the 
absence of a watchman was sufflcient to justify a decree against the ship. 

Appeal from the District Court of tlie United States for the 
Southern District of New York. 

In Admiralty. Libel by Emeline P. Jaxvis, James W. Gallison, 
and Forrest W. Gallison, owners of the lighter Overton, against 
the steamship Iniziativa, her engines, etc., for négligence. The 
district court rendered a decree for libelants. Eespondent appeals. 
AiBrraed. 

J. W. Hyland, for libelants. 
Lorenzo Ullo, for claimant. 

Before WALLACE, LACOMBE, and SHIPMAN, Œrcuit Judges. 

SHIPMAN, Circuit Judge. This îs an appeal from a final de- 
cree of the district court for the southem district of New York in 
favor of the libelants, upon a libel in rem, to recover damages for 
négligence. The foUowing outline of the undisputed facts was 
found by the district judge: 

"At about hall past 5 o'clo«k in the momîng of October 5, 1891, the libel- 
ants' lighter Overton, fully loaded with about 98 tons of sulphur, and made 
fast alongside the steamship Iniziativa at the Mediterranean pier, BixKiklyn, 
brolce her lines, capslzed, and sank. The libel was filed to recover damages 
for the loss of boat and cargo, on the ground that they were upset by the 
négligence of the Iniziativa. The libelants were engagea in the lighterage 
business in the harbor of New York. The consignées of the sulphur gave 
them an order on the steamship for 100 tons, the capacity of the lighter 
Overton, to be taken to GoWanus creek. The lighter arrlved alongside the 
Iniziativa in the afternoon of October 7th, and up to a llttle before 6 P. M. 
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had taken on board 35 tons; namely, 20 tons, whlch fiUed the hold, and 15 
tons on decli. The loading was done by holstlng the sulphur ont of the 
sihip upoo a platf orm erected upon her rail, where the sulphur was welghed 
by_a weigher employed by the consignée, and, after belng weighed upon the 
plâtform, was shot down upon the llghter below. The blU of lading provided 
that the sulphur was 'to be dlscharged into lighters, whlch consignée is to 
ftimish as requested by shlp, and dellvery to be taken day and nlght as ship 
delivers.' One of the printed clauses of the blU of ladiQg also provided that 
the consignée was bound to be 'ready to receive the goods froœ the shlp's 
side simultaneously with the ship being ready to unload, elther on the wharf, 
or into llghter provided with a sufiacdent number of men to receive and stow 
the goods;' and in default thereof the master was authorized 'to enter the 
goods at the customhouse, and to land, warehouse, or place them In llghter, 
wlthout notice to, and at the risk and expense of, the sald consignée of the 
goods, after they leave the deck of the shlp.' At about half past 5 P. M. the 
master of the lighter halled the shlp to know whether there was to be work 
at nlght; and the weigher repUed, 'No;' that they were to knock off at 6 
o'elock. Soon alterwards, the discharge being stopped, the three men on 
board thé lighter made her fast, properly, alongslde, for the nlght, and went 
borne. Work was resumed at 7 P. M., but, the Ughtermen not belng présent, 
the foreman on the ship sent down a couple ot men to trim the sulphur as 
it was dumped aboard, and the loading, up tô nlnety-elght tons, was oom- 
pletèd at haîf past 9, when the men were dlscharged. The lighter was moved 
severai times while loading in the evenlng. At half past 5 the next moming 
the noise of the upsetting of the llghter was heard. No one saw It upset, 
or testlfles to the immédiate cause. Ail the Unes that fastened it to the ship, 
were broken." 

The tHeory of ihe libel is that the steamship was in fault in 
discharging more sulphur on the deck of the lighter in the ab- 
sence of her master and crew, when notice had been giyen liiat 
work had ceased until the next day; in not triimning the cargo 
properly; and in not hayiag a watchman to look after the safety 
of the lighter at night, after she had been heavily loaded. A 
majority qf the court are of the opinion that there is no adéquate 
évidence tîiat the lighter was not properly trimmed. 

The coritested question of fact in the case was Whether the 
Hghtermen knew, or ought to hâve known, that work was to pro- 
ceed in the evening, and were consequently improperly absent. It 
is évident that at about half past 5 o'elock they were informed by 
the weigher that work would not be resuiijed in the evening; thatsub- 
sequently the ship's men were informed that the work would go on ; 
that the latter returned after supper to the vessel, and completed the 
discharge of the sulphur. The claimant insista that the lightermen 
were also notified at the interview with the ship's crew that work 
would be resumed, and either knew, or ought to hâve known, of 
this décision. The lightermen deny that they heard of any change 
in the plans for the night work, and they are corroborated by the 
weigher. It is also manifest that they had no objection to a con- 
tinuance Of the work, and that if they had supposed that the orig- 
inal plan had been changed they would hâve returned after supper, 
and received the 100 tons. We therefore concur with the district 
judge "ithat the lightermen left the lighter at about 6 o'elock with 
no notice that the ship was to work at night, but on the distinct 
understanding to the ccntrary." In their absence the lighter was 
loaded by the ship's crew to her full capacity, was probably very 
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deeply loaded at the stem, and was left without wajtchman or 
oversight at a place where she was exposed to th.e swells of passing 
boats. She was securely fastened to the steamship, but she was 
found capsized, wità her keel against the ship's side, and her mast 
broken away, and hanging from the steamer. The accident was 
not caused by leakage. It was usual to Lave some one o^ board 
the lighter at night, when she was heavily laden. It is insisted 
by the claimant that, inasmuch as, under the bill of lading, the 
sulphur was to be discharged into lighters fumlshed by the con- 
signées, and was to be taken day and night as delivered by the ship, 
and as the consignées were bound to be ready with an adéquate 
number of men to recelve and stow the goods, the steamship was 
rightfully delivering the cargo at night on board the lighter, and 
was net bound to look for the care and préservation of the sulphur 
af ter it left the ship's rails, or to hâve oversight of the lighter. 
In the view which we take of the case, it is not important to dé- 
termine whether the delivery on board the lighter was to be con- 
sidered as a delivery to the consignées, through their agents, or a 
delivery to purchasers from the consignées, who were thus receiving 
the sulphur under an independent contract, and we assume that, 
as claimed by the appellants, the delivery was to persons acting 
in the stead and capacity of consignées. If the consignées had 
refused to receive goods at night, or had refused to fumish men at 
night, and had been in default, a différent question would hare 
arisen; but the lighter was furnished with a compétent number 
of men, whose absence in the evening was excusable upon the 
distinct understanding on their part that they should not return. 
The ship must hâve known that their absence was not willful or 
voluntary, but that, on the contrary, the consignées were ready 
to fumish men, and were not in default In this state of facts, 
it was not improper for the ship, in her eamestness to complète 
the unloading, to load the lighter to her capacity, but, in the ex- 
cusable absence of her caretakers, it was the duty of the ship to 
take such reasonable précautions and care of her as were necessary 
in order to protect her from damage during the night. If the con- 
signées were not in default, and the ship used their property, it 
musit be used with reasonable care. The ship was guilty of want 
of ordinary care in leaving the heavily-loaded lighter without at- 
tendance during the night, where she was exposed to danger. 

But the claimant insists that, in order to flnd the ship guilty of 
a tort, it is not sufficient merely to prove that she was négligent, 
and that an accident occurred, but it must be shown that the négli- 
gence caused, or materially contributed to, the accident, and it is 
conceded that the immédiate force or cause which produced the 
injury is unknown. The gênerai principle which is invoked by the 
claimant is true, but the principle is satisfled when the plaintiff 
establishes by his "évidence circumstances from which it may fairly 
be inferred" that the accident was attributable to a want of pré- 
caution which the défendant was under obligation to hâve taken. 
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We do not know the particïdar agent which struck tîie hlovr thftt 
OTertumed the lighter. We do know that the injurious force ■was 
naturally tO liave been estpected, was ordinarily proTided against, 
and woTild probably hâve been averted had the clalmant taken the 
précautions which he ought to hâve resorted to. Hayes v. Eail- 
road Co., 111 U. S. 228, 4 Sup. Ct Eep. 369; Daniel v. Bailway Co., 
L. E. 5 H. L. 45. It is mâJïifeat that violence of some sort wrenohed 
the llghter from the ship, and thréw her over. The district judge 
thought it was probable that "she took in water from the swells of 
passing boats in the early moming, through her exposêd situation, 
in the absence of any wateh to guard against such dangers;" but, 
whatever created the violence, it is scarcely possible that the 
présence of a compétent and attentive watchman woidd not hâve 
been a.ble to deliver the boat from its effect The probability that 
the calamity resulted from the absence of a watchman is very 
strong. 
nPhe decree of the district Court is afflrmed, with costa. 
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MORRIS v. TtlB CONNEMARA. 

(District Court, S. D. New York. June 29, 1893.) 

Shiffiko — Cattle— rAiLURB TO Take Sufpicient Foddkr. 

A steamsWp carrylng cattle salled wlthout taklng on board ail of the 
fodder funiislied alongslde lor use of the cattle on the voyage. It ap- 
peared that after the shlp had left her dock, to take advantage of the 
tlde, she remalned In the stream seven hours,— long enough to hâve taken 
aboard the fodder left héhlnd; also that the représentative of the owner 
of the cattle made repeated demands on the agents of the ship before 
she salled that the remalnlng baies be taken aboard, whlch were neg- 
lected. The blU of lading required the ship to supply "cohveyance for 
necessary fodder." The master maintalned that ho relled on the rep- 
résentations of the drover in charge that there was fodder enough, whlch 
représentations the drover denied. The drover had no authorlty to dé- 
termine the amount to be titken, or to leave behind any that was suppUed 
by the owners of the cattle. The cattle were wlthout food for nearly 4S 
hours before arrivai at Havre, when a very sUght amount was furnished 
themr and when they arrlved at Paris, one or two days later, they had 
sustained a serions loss in weight and condition, for which damage this 
libel was flled. BeU, that the ship was liable for the damage aristag 
from insufltciency of food during the voyage and up to the landing of the 
cattle at Havre, but not for the loss through lac* of food thereafter. 

In Admiralty. Libel for damage to cattle in transportation. 
Decïee for libelant. 

Bristow, Peet & Opdyke and David Willcox, for libelant. 
Convers & Kirlin, for claimant. 

BEOWN, District Judge. The above libel was ffléd to recover 
for the damage to a cargo of cattle carried in November, 1890, by 
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the steamship Connemara from New York to Havre, in consé- 
quence of alleged, lack of necessary food, a portion of the liay 
designed for them taving been left beh.ind by the steamer. 

The bill of lading provided that the steamer should supply "con- 
veyance for the necessary fodder." The steamer was at the At- 
lantic basin, and there took on board the fodder provided by the 
shippers, except about 79 baies of hay, which were left on the 
barge alongside of her, at the time when the steamer, to take ad- 
vantage of the tide, was hauled ont into the stream at about 7 
o'clock on the moming of November llth. At about 8 A. M. she 
arrived ofif Liberty island, and was there anchored till about 3:30 
P. M., when she proceeded to sea. The cattle, numbering 519 head, 
were shipped on board during the forenoon. The master knew 
when he hauled out, that a part of the hay provided was not on 
board, but was left on the barge. A portion of the com provided 
was also unaccounted for. The voyage was rough; some cattle 
were lost through suffocation in rough weather; and for nearly 
48 hours before arrivai at Havre, the cattle were without food. 
At Havre only a very slight quantity was supplied to them; so 
that for a period of from one to two days more, during which they 
were sent to Paris by rail in three différent trains, they were al- 
most wholly without food, in conséquence of which they became 
much emaciated, and the owners sustained thereby considérable 
loss, for which the above libel was filed. 

"riie claimants contend that when the steamer sailed without 
the remaining baies of hay, it was upon the assurance of Connors, 
the drover who was in charge of the cattle on board the steamer, 
that there was fodder enough; and that the steamer should go on 
without waiting to take aboard what had been left behind. Several 
witnesses corroborate the captain's testimony as to this conversa- 
tion. Connors most strenuously dénies it; and he and the as- 
sistant drover assert that they made fréquent protests to the cap- 
tain during the day that the additional fodder was necessary, and 
must be taken on board. The testimony of McCauley, one of the 
libelant's witnesses, indicates that something of the nature stated 
by the captain was said by Connors just before the ship sailed, viz. 
that if the ship lost that tide, she would lose another day; while 
the 40 baies of fodder left behind would be only about a day's sup- 
ply, so that nothing would be gained by waiting. The testimony 
shows that Connors understood that there were only about 40 or 
50 baies left behind, as the master told him about 11 A. M. Con- 
nors had nothing to do with the supply or the shipment of the 
fodder, and no responsibility in connection with it till it was 
shipped. His duties were only to take charge of the cattle after 
they were shipped on board. 

The other circumstances in the case show that the conversations 
with Connors, whatever they were, are altogether insuflficient to 
justify the master in sailing without taking on board the fodder 
that had been supplied for the cattle. Connors did not hâve the 
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least authority, real or apparent, to bind the owners of the cattie 
on this subject; or to release the sMp from lier obligation to take 
on board the necessary fodder -which the owners of the cattie had 
provided and'sent alongside. After the vessel hauled ont into the 
stream, two hours' time would hâve been ample to bring the lighter 
alongside and take the remaining baies on board. The steamer 
had a tug at hand to assist her as desired; and she did not sail 
till at least TJ hours after she had anchored near Liberty island. 
Not the least excuse is offered by the master for not taking steps 
at once to bring the lighter alongside and take the rest of the 
fodder aboard, long before the alleged conversation with C!onnors 
above feferred to. 

But besides ail this, between 9 and 10 A. M. Mr. Berrie, the 
représentative of the owners of tiie cattie, learning that some of 
the baies had not been taken, sent a complaint to Barber & Co., 
the agents of the steamer, and a demand that the remaining balea 
be taken aboard. This was urgently pressed upon the agents of 
the ship, who made the indiffèrent reply that there was enough 
fodder on board, and if Mr. Berrie wanted the rest taken, he must 
see to it himself. Mr. Berrie then endeavored to stop the ship- 
ment of the cattie; but it was too late, and at length Barber & 
Co. agreed to téléphone for a tug to take the lighter to the ship 
if Mr. Berrie would pay the towage, which was agreed to. The 
lighter, however, was not sent, and the ship sailed, as before stated, 
without thè remaining baies. 

The behavior both of the captain and of the ship's agents in 
regard to this fodder, was extremely arbitrary and culpable. The 
captain's own account of his conversation with Connors at the last 
moment shows his knowledge of his remissness, and of his duty 
to take that fodder on board. He states that he asked of Connors 
an authority in writing for sailing without the remaining baies, 
which Connors refused, saying that his word was as good as his 
bond. But not only had the captain misled Connors by his errone- 
ous statement of the amount of hay left behind, but he had not the 
least reason for supposing that Connors had anything to do with 
the supply of fodder, or with determining how much should be taken, 
or that Connors had any authority to leave behind any fodder that 
the owners had supplied. It would be monstrous if shipping con- 
tracts could be violated and the property rights of the shippers of 
cargo could be sacriflced through excuses founded on conversa- 
tions like this with subordinates whom the master had misled, even 
if the conversation occurred as alleged. Both the agents and the 
master disregarded their plain duty, and they necessarUy took the 
risk of the resalt I doubt whether anything was said substantially 
différent from what McCauley says; and that is plainly no dé- 
fense. 

I do not think the computation of 15 pounds of hay per head 
a day can be accepted as showing that there was waste of the 
hay taken; or that there was actually taken on board enough for 
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the voyage. Including the inévitable loss froln waste, the évi- 
dence shows tliat 16 pounds a day is none too mucli; and this, 
on the closest computation, involves a large deficiency. 

The steamer must be held answerable, therefore, for the damage 
arising from the insufflciency of food during the voyage and up to 
the landing of the cattle at Havre. I do not think she is answer- 
able for any further damage through the absence of a proper 
supply of food after arrivai at Havre. The indifférence and brutal- 
ity of the treatment of the cattle on arrivai at Havre and between 
there and Paris, form a fair counterpart to the indifférence of the 
ship's représentatives hère. 

Unless some better mode of ascertaining and apportioning the 
ultimate loss from dépréciation of the cattle through thèse two 
causes can be discovered upon a référence, should the parties 
choose to take one, the entire loss up to the time of the arrivai 
of the cattle at Paris will be divided, and one-half charged to the 
ship. A decree may be entered accordingly, with costs. 
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MORRIS BEEP (X). v. THE WELLS CITY.» 

(District Court, S. D. New York. June 28, 1893.) 

1. Shipping — Bill of Ladino — Stipulations — Privilège to Tow aotj Absim; 

Vessels— Construction— Pbbishablb Cargo. 

Tie implied and paramount obligation of the ship as respects perisliable 
cargo under the usual blU of lading is to dellver it seasonably, and ail 
minor stipulations are to be construed as subordinate to and consistent 
with that duty; hence the clause pennlttlng the ship to "tow and asslst 
vessels In ail situations" cannot be held to authorize a subversion of 
the voyage, and a ship which, in view of sueh a clause, should under- 
take a salvage service, linowing that her cargo must necessarily sufCer 
from the conséquent delay, would be bound to mate compensation for the 
loss inflicted on the cargo. 

2. Same— Nbcessity pob Knowledge oï- Liabilitt to Loss. 

A vessel carrying a cargo of chilled beef, and whose bills of lading au- 
thorized her to tow and assist vessels in aU situations, rendered a salvage 
service to another vessel, by reason of wMch her own voyage was de- 
layed three to four days, causing damage to her cargo. The évidence in- 
dicated that the master could not properly be charged with linowledge 
that the delay would so injure his cargo. Held that, as the salvage serv- 
ice was apparently authorized by the privilège clause in the biU of lading, 
the master's Imowledge of the liiielihood of damage to his cargo on under- 
taMng the service must be made to appear, and, for lack of that, the llbel 
should be dismissed. 

In Admiralty. Libel for damage to cargo. Dismissed. 

McFarland & Parkin, for libelant. 
Convers & Kirlin, for claimant. 

» Reported by E. G. Benedict, Esq., of the New York bar. 
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BROWN, District Judge. The above libèl was flled to recover 
for damage to cargo during a salvage service rendered by the steam- 
ship "Wells City" to the steamer "Catalan," which was found dis- 
abled by the Wells City on her voyage in October last, from this 
port to Bristol, and was towed about 900 miles to the port of 
Valencia on the Irish coast. On a suit for salvage in the ad- 
miralty division of the high court'of justice in England, an award of 
£2650 salvage was made on the 21st of November, 1892, upon an 
agreement between the parties to the suit, in which the libelant 
was not represented. The libelant claims that it sustained spécial 
damages through the delay conséquent on the rendering of the 
salvage service, which entitled it to compensation for its loss. 

The libelant had shipped to Bristol a quantity of chilled beef 
in refrigerators. The contract of shipment authorized the sMp to 
"tow and assist vessels in ail situations." The usual time of the 
passage of the steamers of the Wells Gîty Line from New York to 
Bristol is 16 days. The vessel sailed from New York on the 16th 
of October, fell in with the Catalan on the 28th of October, left 
her moored in the harbor of Valencia on the 4th of November, and 
after coaling, reached Bristol on the 7th, — a passage of 21 days. 

I find upon the évidence that the détention occasioned by the 
salvage service amounted to from three to four days. During the 
flrst part of the voyage the ship had experienced rough weather, 
and when she fell in with the Catalan on the 28th, she was already 
at least one day behind her usual progress. Any extension of the 
voyagé beyond 19 days, according to the libelant's évidence, was 
certain to be attended with injury to the chilled beef bef ore it could 
be marketed. 

For the libelant it is contended, that this injury was so certain 
and inévitable, and that the liability to damage was so well known 
to ail engaged in the business, that it must be deemed to hâve been 
known to the master also; and that therefore his undertaking to 
tow the Catalan înto port, which he knew would prolong the voyage 
considerably beyond 19 days, was équivalent to a voluntary and 
deliberate choice to sacrifice the libelant's beef tO the earning of 
a salvage award; and that the stipulation in the Mil of lading giv- 
ing the privilège "to tow and assist vessels in ail situations" cannot 
properly be construed to authorize such a deliberate sacrifice of 
cargo without compensation. 

Contracts, like statutes, are to receive a reasonable construction. 
This maxim is liberally and especially applied to the gênerai, print- 
ed forms of mercantile and shipping instruments, in furtherance of 
the presumed intent of the parties. Abb. Shipp. 250--260 ; Raymond 
V. Tyson, 17 How. 59-62; Potter'a Dwar. St. 130, 136, 145. General 
stipulations, having a reasonable scope of application consistent 
with the purpose of the voyage, are not to be construed as authoriz- 
ing what is incompatible with its purpose, or what would inflict 
extraordinary loss, for it is not crédible that either party could 
hâve so intended. Thus, the stipulation authorizing vessels to 
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toach and stay, or to caD, at any port or porte, and In any order, 
Is limited to Buch as are upon the course of the voyage specified. 
Gairdner v. Seidiouse, 3 Taunt 16, 22; SoUy v. Whitmore, 5 Bam. & 
Aid. 45; Leduc v. Ward, 20 Q. B. Dir. 475; Steam-Shlp Co. v, Theband, 
35 Fed. Eep. 620, aflarmed on appeal. In the case last cited, tàe same 
construction was applied to the clause in question, Tiz.: "To tow 
and assist ressels in ail situations;" and that clause was held not 
to authorize a vessel to go 40 miles directly out of her course for the 
purpose of taking another vessel in tow in the ordinary course of 
towage. 

A similar construction hère must exclude any gênerai departure 
from the purpose of the voyage; or any such procédure as must 
plainly subvert its purpose as respects the cargo. This clause was 
inserted to enable tiie ship to do a salvage service without thereby 
becoming an insurer of the cargo against ail subséquent périls. 
But this privilège does not override ail the other express and im- 
plied agreements and duties imposed by the bill of lading, or permit 
the subversion of the voyage. Ail the provisions of the bill of 
lading are to be construed together, and consistently with the gên- 
erai purpose of making the voyage effective and bénéficiai to both 
vessel and cargo. This clause would not authorize an abandon- 
ment of the voyage in mid océan, or the throwing over of the cargo, 
in order to render a salvage service; for both would be incompati- 
ble with the purpose of the voyage. See The Colon, 10 Ben. 60, 
76. But it is the same thing to the cargo owner whether his cargo 
is thrown overboard, or voluntarily delayed till it is decayed and 
worthless. The implied and paramount obligation of the ship as 
respects perishable cargo is to deliver it seasonably; and ail minor 
stipulations are to be construed as subordinate to that, and limited 
to consistency with this main purpose, "ut res magis valeat quam 
pereat." Consulado, c. 214; 3 Black Book Adm. 465. 

I hâve no doubt, therefore, that if the master, when he under- 
took this service for the Catalan, knew, or had reason to know, 
that the chilled beef in this case must necessarily suffer certain 
decay or détérioration from the delay caused by the salvage opéra- 
tions, he could not justify the delay by the clause giving Mm lib- 
erty to tow and assist vessels in ail situations; and that the ship 
must, therefore, make compensation for the loss inflicted on the 
cargo by the salvage undertaking. 

I am not satisfied, however, upon the évidence, that the master 
is fairly chargeable with this knowledge. He testifles unequivo- 
cally that he had no such knowledge, but supposed that the chilled 
beef would keep an indefinite time without injury, if the température 
were kept at 32°. No doubt suspicion reasonably attaches to testi- 
mony as to one's own knowledge, given to prevent being held for a 
large loss. But I do not ând any facts or circumstances connected 
with this feature of the chilled beef business, brought home to the 
master, in a manner to warrant a disregard of his testlmony. He 
made no inquiry at the time of the custodiau in charge oi the beef, 
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as he did not suspect any liability to loss; nor did tte custodian 
make any objection to the salvage, thongh he, if any one, ought to 
hare suspected a liability to spécial damage to Ms beef tbrough. the 
probable delay. And on tlie arrivai and discharge of the cargo, 
no damage was reported, nor at that time perceived, or apparently 
expected by any one; and none was known to the libelant in the 
salvage suit at the time when the award therefor was made. The 
liability to damage was a matter of expert knowledge; but 
not, I think, of common knowledge. The salvage service be- 
ing apparently authorized by the privilège clause in the Mil 
of lading, and to be taken out of that clause by construction 
only, and in conséquence of the spécial facts and the certainty of 
damage to the beef, as forming an exception to the gênerai scope 
of the privilège, the master's knowledge of those facts must appear 
in order to sustain the exception. For lack of this, I mnst dismiss 
the libel, but without costs. 

This libel not having been flled to recover salvage as such, I hâve 
not discussed that feature of the subject. The gênerai circum- 
stances of the case are stronger even than those in The Colon, 10 
Ben. 60, in which Judge Choate allowed compensation as salvage 
to the cargo owner for his necessary loss. That décision upon its 
spécial facts seems to me sound and just, and the necessary resuit 
of the décisions in the prior cases. It is not inconsistent with the 
adjudications in The Persian Monarch, 23 Fed. Eep. 820; The Brix- 
ham, 54 Fed. Rep. 539, (Hughes, J., March 1, 1893;) and The Dupuy 
de Lomé, 55 Fed. Rep. 93, — in which ho spécial loss or spécial lia- 
bility to loss existed, and which, theref ore, were within the impUed 
waiver of the salvage clause of the bill of lading; though I dissent 
from some of the gênerai expressions used in the latter décisions. 
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HAraB V. ROME R. CO. et aL 

(CSrcuIt Court, N. D. Georgla. March 14, 1891.) 

No. 95a 

1. Bbmotal of Causes— Local Préjudice — Skpabablk Contbovbesy — Re- 

UAND. ' 

Under Act March 3, 1887, § 2, (24 Stat 55,'î,) eue of several défendants 
may remove a cause to a fédéral court on the ground of local préjudice, 
whetlier ttiere is a separable controversy as to such défendant or not, and, 
where there is no separable controversy, the cause wUl not be remanded 
as to the otUer défendants. 

2. Samb— Act Makch 3, 1887— Constitutionality. 

Thus construed, the act Is within the constitutional power of congress, 
although It gives the right of removal in causes where citizens of the 
same state are opposlng parties. 

8. Same— Kbmand— Sepabable Controversy. 

An action against a construction company, whose employés negligently 
managed the train wtdch caused plainOfE's Injury, wheredn the owner 
of the engine and cars composing said train and the owner of the tradss 
where the injury was done are joined as défendants, does not contain any 
separable controversy as to the parties so joined, giving them the right 
to a remand imder Act March 3, 1887, § 2, (24 Stat. 553,) after removal 
to a fédéral court by the construction company on the ground of local 
préjudice. 

At Law. Action for personal injuries in the superior court of 
Floyd county, Ga., by Eobert L. Haire against tlie Kome Eailroad 
Company, the Chattanooga, Eome & Columbus Eailroad Company, 
and the Eome & Carrollton Construction Company. The last-named 
défendant removed the cause to this court. Heard on motion to 
remand. Denied. 

Alexander & Wright and J. H. Hoskinson, for plaintiffs. 
W, W. Broolis and W. T. TurnbuU, for défendants. 

Before PAEDEE, Circuit Judge, and NEWMAN, District Judge. 

NEWMAN, District Judge. Tïiis is a motiop to remand. The 
case was removed to this court from the superior court of Floyd 
county, on the ground of préjudice and local influence, on the péti- 
tion of the Eome & Carrollton Construction Company, a foreign 
corporation, averring itself to be by law a citizen of Connecticut. 
The other two défendants are Greorgia corporations, and citizens, 
under the law, of this state and district. The plaintiff is a citizen 
and résident of this state and district. 

The principal ground upon which the the motion to remand is 
based is stated in the motion to remand as follows: 

"Plalntlflf heing a résident and citizen of Georgia when the action was 
broiight, and two of the défendants being résidents and citizens of the same 
state, and real parties to the cause, the circuit court has no authority to re- 
move the case from a state court to the fédéral court, or to try the same, 
at the instance of a nonresident défendant. To authorize the removal of this 
cause ail of the défendants must hâve been nonresident citizens." 

The proper détermination of this question dépends upon the con- 
struction to be given clause 4, § 2, of the act of March 3, 1887, the 
v.57F.no.3— 21 
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enrollment of whîch. was corrected by act approved August 13, 1888. 
This is tlie language of thé clâtiséi 

"And where a suit Is now pending pr may be herpafter trought In any state 
court In whlch there is a controversy between the citizens of the state in 
whicli the suit is brought and thé cttlzëns of another state, any défendant, 
being such citizen of another state, may remove such suit Into the circuit 
court of the Bnited States for the proper district at any tliïie before the 
trial therçof, when it shall be made to appear ta sald circuit court that from 
ijrejUdlcè'ôr local influence he will not be able to obtain justice in sald state 
court or In any other state Court to -which the said defeûdant may, under the 
laws bf the state, hâve the right, on àccotint of préjudice or lobai influence, 
to remoVe said cause: protided that, If it further appear that said suit can 
be fxdly and justly determined as to the other défendants in the state court, 
without being affiected by such préjudice and local Influence, and that né 
party bf the suit wUl be prejudiced by the séparation of the parties, said 
circuit court may direct the suit to be remanded, so far as relates to Such 
other défendants, to the state court, to be proceeded with therein." 

In theflrst clause of tMs same section, proTiding ïor the removal 
of suits "arising under the constitution or laws of the United States 
or treatieâ," the right to remove îs given to "the défendant or dé- 
fendants ihérein." In thè second clause, providing for removal on 
the ground of citizenship generally, the right is given "the défendant 
or défendants therein." The third clause relates to separable con- 
troversies, and then, coming to the fourth clause, the one now under 
considération, the language is: "Any défendant, being such citizen 
of anotiier state, may rèmove," etc. The différence in the language 
used in thèse clauses must hâve been understood by congress, and 
the signiflcance that would be attached to this différence well 
bnown. No other conclusion can be reached than that congress 
intended, in cases where it appeared that from préjudice or local 
influence a nonresident défendant would not be able to obtain 
justice in the state courts, such défendant, notwithstanding the fact 
that other défendants were joihed with Mm in the suit, should 
hâve the right to remove "such suit" into the circuit court of the 
United States. The proviso, as quoted above, to the clause under 
considération supports this construction. 

But it is said thàt it could not hâve been the purpose of congress 
to allow the removal of a suit between résident plaintif? and non- 
resident défendant where one or more résident défendants may be 
joined in the action. There is no exception in the statute as to this 
class of cases, and its terms are certainly broad enough to incljade 
them. Indeed, foUowing the construction now generally given tMs 
statute by the circuit courts, — ^that it was intended to cover the 
whole subject-matter of removal, and consequently repeals ail 
former législation on the subject,-T-construing it within itself, and 
only viewing former législation as far as it throws light on this, 
no room is left for doubt that cases like the one under considéra- 
tion are removable. 

It is said, however, that if this be the proper construction of the 
act, it is unconstitutional, in that it provides for the removal of 
suits between citizens of the same state. There is a controversy 
in this case between citizens of différent states, and it can hardly 
be true that, where there is a controversy between citizens of 
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différent states, thé fact that there aïe citizens of the same state 
on the opposite side of the case would deprive the fédéral court 
of jurisdiction. My own opinion of clause 4, § 2, of the act of 18S7, when 
it ârst came up for construction, waa that it did not repeal former 
législation except where there was a necessary conflict. I under- 
stand now, however, the gênerai opinion of the circuit courts through- 
ont the country to be to the contrary, and prohably this latter is 
the correct view. 

This question was before the circuit court of Oregon in the case 
of Fisk T. Henarie, 32 Fed. Kep. 417. The conclusion there, quot- 
ing f rom the syUabus of the opinion, which is by Judge Deady, is : 

"Subsection 3 of section 639 of the Revlsed Statutes, as amended by section 
2 of the act of 1887, glres tlie rigbt to remove a suit 'in wbich tliere is a 
controversy betwecn a citixen of tlie state In wliicli the suit Is brought and a 
citizen of anotlier state' to 'any' défendant, betng such citizen of another 
state, on account of préjudice or local Influence, without référence to the cit- 
izenship of otlier persons who niay be parties thereto. The judicôal power 
of the United States extends to controversies between citizens of différent 
States, which includes a 'case' in whlch controversy exists without référence 
to the citizenship of the other parties thereln; and congress may confer 
.iurisdlction on such controversy, including the case in which it is involved, 
on the circuit courts, -by removal or otherwise." 

In the case of Whelan r. Railroad Co., 35 Fed. Eep. 849, Judges 
Jackson and Welker presiding, in a full and well-reasoned opinion 
by Judge Jackson the same view was taken, and the same construc- 
tion given to clause 4 of section 2 of the act of 1887. 

In the récent case of Andersonv.Bowers, in the circuit court for the 
northern district of lowa, (43 Fed. Hep. 321,) Judge Shiras expresses 
a différent vïew as to this statute, and holds that, under the clause 
now for considération, "the right of removal does not exist where 
the controversy is between a citizen of the state wherein the suit 
is pending, on the one side, and a citizen of the same state and a 
citizen of another state, on the other side." 

My conclusion as to the proper construction of this statute, how- 
ever, is that expressed above, and I must hold that the right of 
removal exists. , 

Plaintifif asks in his pétition that, if the motion to remand the 
entire suit is denied, it may be remanded as to the two résident 
défendants. To justîfy remanding the case as to the other de- 
fendants, it must "appear that said suit can be fuUy and justly de- 
termined" as to them, "without being affected by such préjudice or 
local influence, and that no party to the suit will be prejudiced by 
a séparation of the parties." The suit is by the plaintiff for personal 
înjury received by him by the négligent running of a locomotive 
and cars by the employés of the Eome & Carrollton Construction 
Company, who were engaged in operating engines and cars belong- 
ing to the Chattanooga, Rome & Columbus Eailroad Company over 
the tracks of the Eome Eailroad Company. The déclaration, which 
is contained in the transcript of the record, shows this fact, and that 
the Eome & Carrollton Construction Company, according to the 
plaintiff's view of this case, would be primarily liable for his injury ; 
the contention being, as I understand it, that the other défendants 
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are liable, — the Chattanooga, Borne & Columbus Railroad Com- 
pany, because its engines and cars were being used by the persons 
whose négligence caused the injury, and the Eome EaUroad Cîoni- 
pany, because it was upon ita tracks that the accident happened 
and the injury was done. I do not see how the case could be tried 
as to the two other défendants without the resuit being affected by 
the préjudice and local influence (presuming it to exist) against 
the construction company. Its employés did the wrong complained 
of, and the other défendants are liable only because the one allowed 
it to use its cars, and the othpr its track. The case could not be 
tried without thorough considération of the action of the employés 
of the nonresident corporation, and I do not think it is a case where 
the remand would be justified as to the other défendants. 

It is therefore ordered that the motion to remand the entire 
oase, and as to the aeparate défendants, be overruled. 



PEOVISIONAL MUNICIPAMTÏ OF PBNSACOLA T. LEHMAN et al 
(Circuit Court of Appeals, Flfth Circuit " June' 13, 1893.) 
No. 112. 

1. Equitt— PLKADiHa — Depkctitb Dbsobiption in BilI/— Cubbd bt Aitswer, 

A blll In equlty to enforce the conveyance of realty, and restlng upon a 
law (Act Fia. June 2, 1887; St. c. 3774) empowering a city to convey 
public property, although demurrable because it fails to clearly stato 
whether the property In dispute was proprietaiy, or held, in trust for 
public use, is cured of its defect by respondent's answering over, instead 
of standing by hls demurrer. 

2. Bamb— Spkcifio Pbefokmanob— CoimiACT to Convbt Public Property. 

The clty 6t Pensacola, becomlng insolvent, sold and attempted to con- 
Tey its public parks to prlvate persons, haTlng no légal authority to do 
so. It recelved the purchase prlce, and reoognized the ownershlp and 
possession of certain purchaaers, but subsequently resumed possession of 
the property. Thereafter, the législature passed an act authorlzlng the 
clty to convey to the holders the public property theretoforo sold for val- 
uable considération, "whenever it shall be shown to the satisfaction of 
the • • * commlssloners that the city eold • ♦ • and recelved value 
therefor * • • and it shall appear équitable" to them to make such 
conveyance. Act June 2, 1887; St. c 3774. Edd, that purchasers to 
whom the board refused to make conveyances were entitled to équitable 
relief. 
8L Mandamus to Compbl Convbtance — Public Property — Clear Légal 

RiGHT. 

Under the act the purchaser could not assert a clear légal rlght to hâve 
the disputed property conveyed, and could not, therefore, hâve relief in 
the Florlda courts by mandamus. 
4, Fbdbral Courts— Jubisdiotion — Mandamus to Compkl Convbtance. 

Mandamus cannot be invoked as an original proceeding In a fédéral 
court; and the conveyance of real property to parties assertlng a clear 
légal rlght cannot, in a United State» court, be enforced thereby. 
Si. Bamb— Mandamus in Statb Coukt^Adbquatb Rembdt at Law. 

Mandamus in a state court to enforce thô conveyance of real property, 
as to whlch a clear légal rlght Is asserted, Is not such an adeqtiate remedy 
at law as to bar the équitable jiulsdiction of a fédéral court. Smith t. 
Bourbon Co., 8 Sup. Ct Rep. 1043, 12T U. S. 105, dlstlngulshed. 
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6. Specipic Peufohmance— Bii.1, to Enfokce Contetance— Public Peopertt. 

Act Fia. June 2, 1887, (St. c. 3774,) empowered the City of Pensacola 
to convey certain public property theretofore sold, and attempted to be 
conveyed, "whenever It shaU be shown to the satisfaction of the * * • 
commissloners that the city sold * * * and recelved value therefor 
• * * and it shaJl appear équitable" to the commissloners to make 
such conveyance. Held that, even If the act were only permissive, equity 
would requlre the city to return the purchase money, or convey the prem- 
ises, to purchasers for a valuable considération. 

7. Samb— Construction op Statutes— Equity. 

The words, "and it shall appear équitable to said board," refer only to 
exlsting, well-defined equitles, and do not vest an arbitrary discrétion in 
the municipallty. Unless there should. In fact, be équitable reasons 
agalnst maMng such conveyance, the statute is mandatory. Supervisors 
V. TJ. S., 4 Wall. 435, foUowed. 

8. Samb— Contbact to Convey— F ailukb to Improve Property. 

The failure of the purchasers to build upon and Improve the lots In 
question ralses no equity in favor of the municipality. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. Bill by Emanuel Lehman and Meyer Lehman against 
the Provisional Municipality of Pensacola to enforce the convey- 
ance of certain real property to complainants. Decree for com- 
plainants. Kespondent appeals. Affirmed, 

W. A. Blount, for appellant 

K. 0. Brickell, H. C. Semple, W. A Gunter, and Bichard L. 
Campbell, for appellees. 

Before FARDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

r 

FARDEE, Circuit Judge. Emanuel Lehman and Meyer Leh- 
man, who were citizens of the state of New York, brought their bill 
in the circuit court against the Provisional Municipality of Pensa- 
cola, in the state of Florida, and therein, among other things, 
alleged: 

"That the city of Pensacola, a corporation formerly existlng under the 
laws of the state of Florida, (of which the respondent is the légal successor, 
being invested by said laws with aU the rights, and subject to ail the lla^ 
bllities, of said city of Pensacola,) clalming to be the absolute owner of ail 
the lots in blocks O and P, (according to 'the plan drâwn by Theodor'e 
Moreno, and adopted by the dty of Pensacola on 24th of July A. D. 1866,') 
sltuated withln the limits of said city of Pensacola and said provisional munic- 
ipality, dld on the 8th of Xanuary, A. D. 1868, bargain, sell, and convey, by 
deed with warranty of title, to your orators and Benjamin Newgass, lot six. 
(6,) In said block O, for the considération of twelve hundred dollars; lot 
number one, tn block P, for the sum of twelve hundred and fifty doUars; 
and two, (2,) in said last-mentioned block, for the sum of nine hundred and 
flfty dollars; said deed of conveyance being executed to effectuate a sale 
of said lots made to your orators and said Newgass on the Ist of January, 
A. D. 1867, at public outcry in the city of Pensacola, under the authority of 
a resolution of the board of aldermen of said city of Pensacola, adopted 24th 
July and November, 1866, at which sale your orators and said Newgass were 
the highest and best bidders for said lots at the sums above mentioned, pay- 
able half in cash, and the other half in one j'^ear, with interest, which pay- 
ments were fully made, and said deed of conveyance duly recorded in the 
record of deeds ot Escambia county, state of Florida, on the 17th January, 
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1868. And orators further aJlege that on the 9th Jtily, 1872, the said Benja- 
min Ne^'c^gass conveyed ail hls riglitiand interest inaaid lots to your orators, 
whohayeever slnce been the sole owners thereof. And 'Orators further show 
that sald block O was divlded by; said survey of Théodore Moreno Into six 
lots, ]ji;uinbereâ from 1 to,6 Inclnsive, and sald block P was by the same 
survey divided into two lots, 1 and 2, and that the ai^ea ont of whlch said 
blocks were formed was «dalmed by the dly of Pensacola nnder one right 
and tlUe. And orators further show that In Decembér, A. D. 1866, said clty 
of Pensacola sold and conveyed t<> Henry Pfeiffer lot one, (1,) la block O, for 
the sum of two Ihousand and slxty dollars, being the most valuable of ail 
the Ipts In the \Aock, because fronting on Palafox street, which Is the main 
business Istrçetof the clty of Pensacola. On 27th Decembér, A. D. 1866, the 
said dty oit Pensacola sold and conveyed to Patrick Maloney lot two, (2,) 
in block O, fronting on Palafox sti:eet, for the considération of two thousand 
and flvé dollars; said sale having taken place iinder authority of the 
resolution of the board of aldermen of the city of Pensacola, of 24th July, 
A. D. 1866. On Ist of January, A. T>. 1867, the said dty of Pensacola con- 
veyed to George Pfeiffer, lot five, (5,) in block O, for the sum of twelve 
hundred and flfty dollars, half cash and half on crédit of twelve months, 
wlth Interest, said conveyance haylng been made to effectuate a sale under 
the aforementioned resolution of the board of aldermen of the city of 
Pensacola, of November, A- D. 1866, On 16th March, A. D. 1867, the said 
clty of Peûsâcola conveyed to Mary Petersen lot thréW, (3,) in block O, for 
the considea^atlon of one thousand and ten dollars; said conveyance having 
been made to effectuate a sale authorized by the said resolution of said 
, board of aldermen of 24th July, A. D. 1866. And orators further show that, 
doubts (as they are infortned, but of which they had no knowledge until 
wlthin a year before the filing of thls bill) having arisen as to the right 
of the sald dty of Pensacola to make the sales and conveyances as aforesald, 
as well as to the valldlty of sales and conveyances of other property made 
under its authority, the législature of the state of Flbrlda, by an act approved 
2d of June,: 1887, which is chapter 3774 of the Statutes of said state, empowered 
the said Provisional Muntcipality of Pensacola to make deeds to the grantees of 
euch property, which should vest the title in such grantees, their heirs and 
assigna, forever, 'wherever It shall be shown to the board of commisslonei-s" 
[of such munldpallty] that the dty of Pensacola sold said property and re- 
celved value therefor from some holder or his grantee, and it should appear 
équitable to sald board that such conveyance should be made.' 

"And your orators further allège that, in exécution of the trust imposed 
upon respondent by said act of the législature, respondent did, on the 29th 
of Pebruary, A. D. 1888, convey to the heirs of said Henry Pfeiffer, then 
deceased, sald lots one (1) and flve, (5,) in block O; said Henry Pfeiffer, in 
hls lifetime, having acquired title to sald lot flve (5) from sald George 
Pfeiffer. On the 13th of April, 1888, a like deed was executed to the said 
Patrick Maloney by respondent for said lot two, (2,) in block O, and on the 
26th May, 1888, a like deed \was executed by respondent to sald Mary 
Petersen for sald lot three, (3,) in block O; the sole Indueement to the ex- 
écution of the Sald deeds of conveyance by respondent being the légal duty 
imposed upon respondent by said act of the législature, and the fair and 
adéquate priée pàid foi* said lots by tlie purchasers thereof. And orators 
further show that the prlce pald by them and sald Newgass for said lots 
In block O and P were fair and adéquate in themselves, and more apparently 
so when compared with the priées pald for more eligible lots by the said 
George and Henry Pfeiffer, Maloney, and Petersen, as above stated. 

"And orators further allège that> some time In years A. D. 1888 and 1889, 
respondent, disregardlng your orators' rights as above set forth, of which 
respondent had notice, took possession of sald lots 1 and 2, in block P, and 
li.^'t 6, in Wock O, and appropriated the same to its own use, erecting thereon 
varions structures, in palpable violation of respondent's trust duty to your 
orators under said act of the législature. And orators further allège that from 
the time your orators and said Newgass purchased said lots 1 and 2. in 
block P, and 6, in block O, up to the year 1800, state, oounty, and city, as 
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■well as municipality, taxes were assessed thereon, as the property of your 
orators or of your orators and said Newgass, and paid by yoiir orators, and 
that during ail that period they never knew or tieard ttiat any doubt ex- 
isted as to the rigbt of the clty of Pensacola to sell and convey said lots 
to your orators snd said Newgass, or of the existence of said act of the 
législature intended to perfect titles like theirs, and that It was in fact 
in the fall of the year 1890 that your orators first axMjulred such information. 
And your orators further aver that immedlately after being so tnformed 
they employed H. C. Semple, attorney at law of Montgomery, Ala-, to pro- 
ceed to Pensacola for the purpose of assertlng their right to said lots, wWch 
he havlng done, found the said lots had been appropriated by respondent to 
its own use, in violation of the trust duty Imposed upon respondent by said 
act of the législature, and which trust duty it refused to exécute in behalf 
of your orators, as it had done in the case of other beneflclaries under said 
législative acts." 

The prayer of tke bill was for a decree that respondent shall, 
by its proper officer, and under its corporate seal, exécute unto 
orators a deed of conveyance of said lots 1 and 2, in hlock P, and 
lot 6, in block O, according to the said plan of Théodore Moreno, 
adopted by the city of Pensacola on 24th of July, A. D. 1866; that 
said respondent shall surrender the possession of said premises 
unto orators upon their demand, or that of their duly-authorized 
agent; and also that respondent shall be decreed to pay to orators 
a reasonable ground rent for the use of said promises, from the 
time respondent took possession of the same up to such time as 
respondent shall surrender the same to orators; and for such other 
and further relief as may seem meet and agreeable to equity. 

The défendant filed a gênerai demurrer. The demurrer was 
overruled, and the défendant filed an answer. The answer repeats 
the demurrer, and allèges, substantially, that the property in con- 
troversy had been a part of a publie square dedicated to the public 
ever since prior to A- D. 1763; that, at the close of the late war, 
it, with other public places, including streets, passageways, alleys, 
parks, and lots dedicated for public uses, such as courthouses, jails, 
académies, and schools, were sold by the said city, or under exécu- 
tion and decrees against it; that upon many of thèse lots large 
buildings were erected by the purchasers, and, as some of the lots 
were no longer useful for public purposes, the défendant procured 
the passage of the act of the législature mentioned, so that, in the 
discrétion of its commissioners, such persons as should hâve paid 
full value should hâve conveyances made to them, wherever, in 
the opinion of the board, it should seem équitable. The answer 
further aUeged as foUows: 

"That after the passage of the act this défendant sold two pièces of its 
public property. In many cases conflrmed the title to persons in possession 
of other pièces ptirchased as aforesaid, upon their paying to this défendant 
such sums as its commissioners considered to be suffident to justify the de- 
fendant in relinquisliing ita title to said pièces, in some instances refused to 
confirm to the applicants therefor, and in a few Instances, when the ap- 
plicants for confirmation had erected large and valuable buildings upon the 
property purchased, and the défendant was convlnced that the priées orig- 
inally paid were adéquate at the time of payment, this défendant conflrmed 
the titles, upon the grounds of occupancy of tho purchaser, of the adequacy 
of the purchase prlce, and of the mailing of valuable Improvements by the 
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appliéant^and of Ihe waut of âbstilute need of the locality by this défend- 
ant for public purposea. Among this latter class were embraoed the persona 
meutioned in the bUl as the persons who pui'chased lots in O and P, as set 
fwth in the biU, and to whom has been conflrmed the title acquired by them. 
each lOf the sald peraons havlng, immediately upon the purchase, taken 
possession of said property, and ereeted large and valuable buildings thereon. 

^niiat It is not true, as alleged in sald bill, that the défendant has con- 
firmed ail the tltle to lands sold as aforesaid, except that of complainants. 
for, as hereinbefore set forth, some applications hâve been rejected; some 
hâve been granted only upon the payment of amoimts, in many instances, 
many times greater than the original purchase priée. In some cases, no ap- 
plications bave ever been made for confirmation, and, In one case, considéra- 
tion upon the application is now pending. That no confirmation has ever 
been granted, and no right to confirmation considered, by the défendant, 
except upon a pétition setting forth ihe dreumstances and the equity relied 
upon, and that no application was ever made by the complainants, or thoso 
from whom they purchased, imtU shortly before the flling of this bill, and 
about four years after the passage of the act permitting such confirmation. 
Thiat yeara prior to such application tlie appUcations of the persons vrho had 
purchased lie other portions Qt lots O and P, which persons, as aforesaid, 
entered into possession of sald portions, and valuably improved the same for 
a, score of years, had been presented to this défendant, and confirmation of 
title to them had been made. That prier to any application by the com- 
plainants the public building of the défendant. In whlch were the police 
offices, public offices, jail, and municipal court room, were destroyed by fire, 
and the défendant was compeUed to rent accommodations for the sald purpose 
at a, large rental, which this munlcipality, being entlrely bankrupt, was 
scarcely able to pay. That the défendant was also without locality for a 
jjound, and yard in connection therewlth, necessary for the Impounding of 
stock running at large in violation of the ordinances, and also without lo- 
cality for the érection of a house for the hook and ladder truck and horses, 
whlch were nsed in thé publie service of the said clty. The only place avail- 
able for snch purposos. belonging to the sald city, was the lot Indlcated upon 
the plan annexed to the said bill as the raarket lot, which was too small to 
accommodate ail of the said city purposes, and was situated on Palafox 
Street, the rnaih street of the said city, and of value at least tour tlmes 
greater than that of the lots claimed by the complainants in the said bill. That 
the défendant, through its commissloners, taking tnto considération the focts 
T-which it allèges to be facts— that no other avaUable space, exc«pt the 
market lot before mentioned, could be acquired l)y ihe défendant for the saUl 
public purposes Without a large expenditure of money, when it had not a 
cent to expend, (the sald mentioned market lot was too small, and was of 
•a value which rendered a sale of it necessary for the purpose of meeting 
•the debts of the défendant, nnd meeting its cvu-ront expenses;) that tlie prop- 
erty in possession of the other purchasers in lots O and P was covered by 
large and valuable brick buildings, while the lots claimed by the complain- 
ants were, and hâve always been, unoccupied and unimproved, — concluded 
that it was équitable to the said other purchasers, and to the public, for 
which it was trustée, that the said market lot should be sold for the pubUc 
behefit, and that the lots claimed by the complainant should be occupied by 
défendant for the public uses heretotore mentioned; and accordingly the sald 
market lot was sold, and the money therefrom applied as aforesaid, and the 
défendant took possession of the lots dalmed by the complainants, and 
ereeted thereon a brick public building, a brick pound, and a brick house 
for the said hook and ladder truck and horses, at a cost of several tliousand 
dollars. 

"That the said lot was sold, and sald buildings were completed, without ob- 
jection from the complainants, and without Intimation from them that they 
desired a confirmation of such title as they had acquired, and more than 
two years before any application was made by the complainants, or any one 
else, to the défendant, for a confirmation of such title. That this défendant 
has absolutely no ground upon which said buildings could be ereeted, has 
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no money with whlch to purchase such ground, or to buUd etich buildings, 
and if It be deprived of such buildings, which it now occupies, wUl be entlrely 
without the necessary publie buildings, or tbe means of procuring them." 

A replication was flled by complainants, and testimony taken 
by them, shcwing the time of érection of buildings by défendant, 
the payment of taxes by complainants, and want of knowledge of 
complainants of the érection of such buildings untU after their 
érection. 

Complainants flled a writing admitting ail the statements of 
facts in the answer to be true, when relevant, and not contradicted 
by the testimony of the complainants. 

On the hearing a final decree was rendered against the défend- 
ant, requiring it to exécute to complainants a deed to the prop- 
erty in controversy, or, in the alternative, to pay the price paid 
by the complainants therefor, with 8 per cent, per annum inter- 
est from the time of purchase to date. 

The statute of Florida upon the construction and efifect of which 
the case, in large part, dépends, is as foUows: 

"An act to permit the Provisional Munlcipallty of Pensacola to sell certain 

of its public property, and to quiet the title to certain other of said property 

already sold. 

"Whereas, certain portions of the publie places withln the Provisional Mu- 
nicipality of Pensacola hâve been heretofore sold by the clty of Pensacola 
and valuable considération received by it therefor; and whereas, certain 
other portions of the pubUc places are not needed for public uses and it is 
désirable to sell the same; now, therefore, be it enacted by the législature of 
the State of Florida: 

"Section 1. That the Provisional Munlcipallty of Pensacola be and is hereby 
authorized to exécute deeds of conveyance to the holder of any public prop- 
erty of or in said munlcipallty to any such property so held, wherever It shall 
be shown to the satisfaction of the board of commissioners that the clty of 
Pensacola sold the said property and received value therefor from said holder 
or his grantor, and it shall appear équitable to said board that such convey- 
ance should be made, due exécution and dellvery of such deed of conveyance 
shall vest the tltle in the grantèe thereln, hls heirs and asslgns forever. 

"Sec. 2. 3e It further enacted, that the said board of commissioners shall 
hâve power to sell to any purchaser any of the public places in, or of, said 
munlcipallty, which are in the opinion of the said board iinnecessary for 
streets, alleys, parks, squares or other public uses, and a deed executed and 
delivered by the said municipality, after due receipt of the purchase money— 
shall vest the tltle In the purchaser and hls heirs and asslgns forever. Ap- 
proved June 2d, 1887." 

In this court the appellant assigns as errors (1) the overruling of 
the demurrer to the bUl of complaint; (2) the rendition of the final 
decree against the défendant. 

There is no doubt that the bill should, in the flrst instance, hâve 
stated more speciûcally whether the property, with respect to 
which it had been filed, was proprietary or public property, so as 
to enable the court to see whether such property was within the 
sccijie of the statute of Florida above quoted, or complainants' 
right to relief stood upon other grounds; and if the défendant 
and appellant had insisted on its demurrer the complainants would 
hâve been driven to allège, at least, that the doubts respecting 
their title to the lots in question arose from the fact that the prop- 
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erty was not proprietary, but held in trust for public uses. De- 
fendant and appellant, however, did not stand upon the demurrer, 
but answered over, and in the answer expressly set forth that the 
property in question was public property. 

"An answer setting forth ma.terial facts, which should hâve been 
stated in the bill, but were omitted, is a waiver of the right to ob- 
ject to the bill for cause of the omission." Cavender v. Cavender, 
114 U. S. 464, 5 Sup. Ct. Eep. 955. 

When it is desired to bring up the judgment of the lower court, 
upon dèniurrer, for examination, the party must stand by his de- 
murrer, and not plead over in bar. Aurora City v. West, 7 Wall. 
92; KaUroad Co, v. Harris, 12 WaU. 84; Cavender v. Cavender, 
supra. 

The case shows, as appears by the full statement herein made, 
that the appellant in this court, défendant in the court below, pre- 
tending to hâve the right to sell and convey certain real prop- 
erty, sold an4 attempted to convey the same, receiving and hold- 
ing the putchase price, but, after recognizing the ownership and 
possession of the purçhaser, resumed possession of the property, 
and thérèafter, having full power to convey, refuses to convey or 
restore thé jproperty, and neglects and refuses to retum the pur- 
chase money. ■ 

The main contention is that this case is not one tvhich entitles 
complaiiiants to any relief in a court of equity, and that, if the 
avennents of their bill are true, they hâve a complète and adé- 
quate remedy at law. This défense is included in the issue made 
by the demurrer originally filed; but it is repeatèd, and persisted 
in, in the answer. As we view the case, it seems difflcult to pré- 
sent à clearer case for relief on the ground of equity. The appel- 
lant has obtained the appellees' money under an agreement to sell 
and convey; and unjustly, although having the power to convey, 
refuses to convey or return the price. .Jurisdiction to decree spé- 
cifie performance of a contract of sale pf real estate is one of ike 
well-established heads of equity jurisprudence. Pom. Eq. Jur. §§ 
108, 110. Btory says: 

"It Is well known that, by the common law, every contract or covenant to 
sell or transfer a thing, if there.is no actual transfer, is treated as a mère 
Personal contract or covenant, and as such, 11 it is unperformed by the party, 
no redress can be had, except in damages. This is, in effect, in ail cases, al- 
lowlng the party the élection either to pay damages, or to perform the con- 
tract or éovehant, at his sole pleasure. But courts of equity hâve deemed 
such a Course wlioUy inadéquate for the purposes of justice; and, consldering 
it a violation of moral and équitable duties, they hâve not hesitated to in- 
terpose, and: requlre from the conscience of the offendlng party a strict per- 
formance bt tyhat he cannot, without manifest wrong or fraud, refuse." 
Story, fii'Jur. (5th Ed.) § 714. 

ButHj jà said in this case that the complainants hâve a com- 
plète and adéquate remedy at law, and suggest that, if it is the 
absolute; duty of the appellant to convey the property in question 
to the appellees, a mandamus would be a complète remedy. To 
this, t^o objections présent themselves — First, that the remedy by 
mandapMis cannot be invoked as an original proceeding in the 
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courts of the United States, (Etosenbaum v. Bauer, 120 U. S. 450, 
7 Sup. et. Rep. 633,) and that, although the local law may afford 
STich. remedy, tlie jurisdiction of the United States court to afford 
such, remedy as it can fumish is not thereby ousted, (Barber v. 
Barber, 21 How. 582; Payne v. Hook, 7 Wall. 425; McConihay 
V. Wright, 121 U. S. 201, 7 Sup. Ct. Rep. 940.) In this connec- 
tion our attention is called to the case of Smith v. Bourbon Co., 
127 U. S. 105, 8 Sup. Ct. Rep. 1043. An examination of this case 
shows that where, in the same bill, equity relief was sought against 
one défendant, and légal relief against another, — there being no 
privity between the last named and the complainant, — it was held 
by the suprême court that the équitable relief should be granted, 
and the légal relief denied; and the case would be entirely ap- 
plicable to the instant one, if we had hère two défendants, one 
owing équitable, and the other légal, relief, but entirely discon- 
nected in their relations. 

And, second, under the act in question, the complainants would 
be without relief on an application for mandamus in the local 
court. The appellees do not assert a clear légal right, but rather 
an équitable one, and the peculiar wording of the statute under 
which relief is sought is such that the suggestion of équitable 
considérations on the part of the Provisional Municipality of Pensa- 
cola would entirely defeat a remedy by mandamus. It is also sug- 
gested in the brief of the learned counsel for the appellant that 
an action of ejectment would fumish a complète remedy to the' 
complainants; but how this can be, when it is conceded that the 
complainants hâve not a légal title, because of the original want of 
power to convey on the part of the municipality, we are unable 
to see. 

It foUows that the appellant cannot complain of the overruling 
of the demurrer, and that his first assignment of error is not well 
taken. 

The second assignment of error involves the merits of the case. 
Prior to the passage of the enabling act, in 1887, the case was that 
the municipality of Pensacolà, ultra vires, had sold, and delivered 
possession of, the lots in question, receiving and retaining the pur- 
chase price, and fuUy recognizing the purchaser's title. Its right, 
under thèse circumstances, was to repudiate the sale, and thereon 
its duty was to return the purchase price. The enabling act of 
1887, however, changed the status of the case. Cîonsidering the 
said act as permissive, only, and not mandatory, it cannot be denied 
that thereby the municipality had power to carry out its contract 
in fuU, and convey the premises, or to rescind the same, ia which 
last event, equity and.good conscience required the retum of the 
purchase money. As the appellees say, "it [the municipality] then 
stood as a private person, to ail intents and purposes, subject to ail 
the rules of conduct and estoppel applicable to other persons." As 
was said by tiie suprême court in Marsh v. Pulton Co., 10 Wall. 
676-684, "the obligation to do justice rests upon ail persons, nat- 
ural and artificial, and, if a county obtains the money or proparty 
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o| others without authority, tlie law, independent of any statute, 
^ili; compel restitution or compensation." See Louisiana v* Wood, 
;b2 tj. S. 294; Ckapman v. County of Douglass, 107 U. S. 348-355, 
3 Sup. et Eep. 62. And if tlie municipality had the power of élec- 
tion, jand proposed to change the status of the case, it ought, if riot 
ai the eaiiiest moment, within a reasonable time, at least, to hâve 
rescinded the contract and retumed the considération, or to hâve 
confinned the contract and made a deed. See Oil Co. v. Marbury, 
91 U. S. 592; Metcalf v. Williams, 144 Mass. 452, 11 ]Sr. E. Eep. 700; 
Broom, Leg. Max. (8th Ed.) 295. In this case the appellant retained 
the purchase money, gave no notice of a désire to reseind, save such 
as could be inferred from taking possession of the property (vacant 
lots) shortly before the institution of this suit, and continued to 
levy and collect taxes on the property, as belonging to the appellees, 
until ajad includlng the year 1891, 

The decree In the case, which is assigned as erroneous, requires 
the appellant to carry out the contract, or retum the considération. 
It s^mg to be perfectly fair to the appellant, as requiring nothing 
but equity. Unless the appellant is to be allowed to hold the 
property spld, and retain the purchaee money, imder the plea of ne- 
cessity, we fail to see wherein it can complain. Its answer in the 
case sets up no equity, — only nécessitons circumstances. Fùrther 
than this, we are inclined to the opinion that the act of 1887 is more 
than permissive. It is mandatory. The authorities go to the 
extent tliat when authority is given under a statute, whether by the 
Word "mày," or other permissive words, for an act to be done by a 
public officer, and it concerns the public interest, or is for the beneflt 
of third persons, it is mandatory. There seems to be no doubt that 
if the words, "and it shall appear équitable to said board that such 
conveyance should be made," had been omitted from the flrst section 
of the statute, the statute would hâve been mandatory. Su th. St. 
Const. §§ 461, 462, and cases cited; Supervisors v, U. S., 4 Wall. 435. 
With those words in the statute, it would seem, ùnder the authority 
of Supervisors v. U. S., supra, that unless there should be, in f act, 
équitable reasons against making such conveyance, the statute 
would still be mandatory. The true construction of the statute 
seems to be that thereby the incapacity of the vendor to sell and 
convey is jentirely removed. The contracts of sale of public property 
theretofore; made are valid and enforceable, if otherwisethanfor want 
of power they wQuld hâve been enforceable; that is, if, under équita- 
ble principles, the power being conceded, the vendee would be en- 
titled to a spécifie performance. The words, "and it shall appear 
equita,ble tq said board," can ref er only to existing, well-defined 
equities, açid ought not to be construed into vesting an arbitrary 
discrétion m the municipality. 

The answi^r îft the case, as said above, sets forth no equities, and 
the leamed cqiinsel, in argument, suggests none, as existing in favor 
of, the municipality of Pensacola, save that the appellees had neg- 
lectèd to build ilpon and hnprove the lots in question. 

We can easily see how, if the appellees had built upon and im- 
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proved the lots in question, it would hâve raised an equity in their 
favor when the municipality elected to rescind; but we wliolly fail 
to see how tlie failure of the appellees to build upon and improve 
their own property could raise an equity in faTor of the municipality. 
But, be this as it may, equity will not permit the municipality to 
hold both the property and the purchase priée; and, as the decree 
appealed from permits the municipality to rescind the contract of 
sale on retum of the purchase price, we approve the same. 

We hâve considered the other points discussed at the bar, and 
hâve examined the authorities relied upon in support thereof, but 
an élaboration of them is unnecessary, as the conclusions resulting 
do not affect the jurisdiction of the court a qua, nor, in our judg- 
ment, the equity of the decree appealed from. AfQrmed, with costs. 
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(Circuit Court of Appeals, Flfth Circuit June 13, 1893.) 

No. 14L 

1. Equitt Jukisdiction — Stipulations as to Nature oï- Suit— Appeal. 

Parties cannot by stipulation convert a case whlch Is essentlally a suit 
in equity to remove a cloud on title, and cancel deeds, records, sales, etc., 
into an action at law for slander of title; and where such a stipulation 
bas been flled, and trial accordingly had to a jury, an appellate court 
migbt well refuse to revlew the judgment on wrlt of errer. 

2. Slandbk of Titlb — Kecokvbntional Demand— Pbtitory Action. 

'Wliere, in an action for slander of title under tbe Loulsiana law, de- 
fendant admits the slander, and sets up title In hlmself, the suit thereby 
becomes a petitory action, in which the burden of proof is thrown on de- 
fendant to establish hls title. 
S. Same— Plbadings and Pboof. 

Where in such case défendant sets np title in hlmself under ai tax 
deed, plaintiff is entitled to prove, without specially pleading the same, 
that the taxes for which the sale was made were in fact pald prior to 
the tax sale. 
4. Limitation of Actions— Actions to Invalidate Tax Title. 

The Loulsiana statute, requiring actions to invalldate any title acquired 
by tax sale to be brought within three years, (Laws La. 1874, Act 105, 
§ 5,) rtoes not apply as against a landowner wliose possession bas never 
been Interrupted. 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. Affirmed. 
Statement by PAEDEE, Circuit Judge: 

On the 14th of December, 1889, Mrs. Wilhelmina Hoffman, widow of .To- 
seph Bourdette, flled her pétition in the civil district court for the parish 
of Orléans, aUegmg "that she is the owner, and m possession, of a certain 
square of ground in the sixth district of this city, deslgnated by the number 
27, comprised within State, Bond, Ferdinand streets and the division Ime of 
BurtheviUe;" and further showing that the défendants (plaintlffs in error) 
daimed to hâve purchased said property from the Western Land & Emi- 
gration Company, a corporation of the state of Indiana, which company 
bases its pretended claim of ownership on an aUeged act of sale from the 
State of Louisiana, through Isaac W. Patton, state tax collector, before 
Joseph H. Spearing, notary public, on December 15, 1888, whlch act purports 
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to be made. by tfie Western Land & Emigration Company, as pretended 
transférée oïrioihîngo^i'egrotto, Jr., who is dalined to hâve purchased the 
petitionér'8 prope^ at a tax sale made for taxes datmed for the year 1878; 
that défendants hâve placed on record, in the conveyanee office of tlùs clty, 
thelr pretended title, as aforesaid, and by their claims of ownership, which 
they coustantly msfke, and by tlie aforesaid, reglstry, ar^; slanderlng the peti- 
tioner's title; that the existence and registry of the aforesaid pretended 
titles create a elOud upon the petitioner's title, wUch ^hould bs removed; 
that the pretenSlons of the défendants and its transférées are absolutely with- 
out foundatlon, and devoid of merlt, because petitioner's property was not 
assessed at ail for the year 1878, and therefore could not be legally sold for 
the taxes of 1878; that the property daimed to hâve been sold for said 
taxes, and purchased by Negrotto and the Western Land & Emigration Com- 
pany, was the property belonglng to Joseph Bourdette, who never owned 
or had any Interest whatsoever in petitioner's before-'described property, 
and, so far as concems petitioner's property, the aforesaid sale and title of 
the Western Lahd & Emigration Company are absolutely null and void, 
and petitioner dénies that the said Negrotto or the said Western Land & 
Emigration Company ever purchased or obtained a légal title to the property 
belonging to Joseph Bourdette, ail of the pretended proceedlngs of the tax 
collector betng illégal and vold;' that her aforesaid property is not worth 
more than $1,000. 

The prayier of the petitioner Is "that défendants be dted to answer, that 
an attomey at law be appointed to represent them, and for judgment re- 
strainlng défendants from further slandering petitioner's title by settlng up 
any daim of ownership, decreeing their alleged titles null and void, and eras- 
Ing and cancellng the same from the records of the register of conveyanee 
for the parish of Orléans, and for gênerai relief." 

On the leth January, 1890, défendants àppeared, flled their pétition and 
bond for Oie removal of the cause, and the case was transferred to the cir- 
cuit court, where the record was flled on the 8th of March, 1890. On the 
same day the fecord was flled in the lower coui^ défendants answered, 
pleadlng: (1) A gênerai déniai to each and every allégation in plaintifC's 
pétition contained, except as may be so far hereinafter specially admitted. 
(2) Alleged thé enactment of the statute known as Act 82 of 1884 by the 
gênerai assembly of Louisfanâ, (3) That, in complianCe with the provisions 
of said act, the tax collector of the upper districts of thè dty of New Orléans 
did advertlse and offer for sale, and, having fulfilled the requirements of 
said act, did sell and adjudicate Unto Domingo Negrotto, Jr., the following 
described square, to wit, "square 27, sixth disti-ict, bouinded by Pitt, Jean- 
nette, and State streets and the division line of Burtlievllle, measuring 217 
feet by 300 feet, assessed ia the name of Widow Joseph Bourdette." (4) 
That Negrotto pald the priée to the tàx collector, who gave him a receipt 
therefor, together with a procès verbal of sale, entitling him, as adjudloatee, 
to a deed for said property, as provided by said statutes. (5) That, in com- 
pliance with section 4 of said act, the said purchaser did assume to pay, 
and take said property subject to, ail unpaid taxes on the same subséquent 
to December 31, 1879. (6) That Negrotto, the tax purchaser, transferred, 
set over, and assigned to the Western Land & Emigration Company ail his 
right, title, and taterest in the procès verbal delivered to him by James D. 
Houston, State tax collector, and Isaac W. Patton, the suecessor in office 
of said Houston, did exécute and dellver unto the Western Land & Emigra- 
tion Company a title from the state of Louisiana to said square, as per act, 
before Spearing, a notary public, on the 15th day of December, 1888, and 
that on the same day said act of sale was duly registered In the conveyanee 
office of thls parish. (7) That the Western Land & Emigration Company 
paid ail the , state, and clty taxes due and owing on said square. (8) That 
the tax title so acqulred by the Western Land & Emigration Company, as 
transférée of the said Domingo Negrotto, Jr., is, under the provisions of 
said Act 82 of 1884, § 3, concluslve évidence— First, that the property was 
assessed apcording to law; second, that the taxes were levied according to 
law; thlrd, that the property was advertised according to law; that the 
property was adjudicated and sold, as recited in said act; fourth, that ail 
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the prerequlsltes of the law were complied with by the ofllcers, from the 
assessment up to and including the re^try of the deed to said purchaser. 
(9) ïhat on the 12th day of April, 1889, the Western Land & Emigration 
Company sold said square to the défendants, and that the same exceeds 
in value the sum of §2,000. (10) Défendants, assuming the character of 
plaintiffs in reconvention, aver that the Land Trust of Indiauapolis, Louis T. 
Michener, William J. Richards, and William W. Smith, trustées, are, by 
virtue of the above-recited act, the true and lawful owners of said square 
of ground above described, unlawfuUy witliheld and possessed by Mrs. Wil- 
helmina HofEman, widow of Joseph Bourdette, entitled to be recognized a» 
owners, and as such put In possession. They pray that plalntlff's demand 
be rejected, and that there be judgment in their favor in reconvention, 
recognizing them as the true and lawful owners of said square, and, as such, 
put in possession thereof, with costs, etc. 

To this answer and plea in reconvention plalntiff flled a gênerai replica- 
tion. Subsequently, on 13th of May, 1891, défendants filed, first, the plea 
of prescription of three years, imder section 5 of Act 105 of 1874; and, 
second, the peremptory exception that plaintiff is absolutely without right 
to stand in Judgment and maintain this suit, and prayed that said excep- 
tions be sustained, and plaintifC's suit dismissed, and for judgment in their 
favor on their reconventional demand. Finally, after several continuances, 
the case came on for trial on the Ist February, 1893. Up to this time the 
plaintiff had treated the cause as a suit in equity to remove a cloud upon 
her tltle, while défendants regarded It as an action at law for slander of 
title. On the day of trial the parties filed a stipulation, in whlch it was 
agreed "that this suit be considered and tried as an action at law for slander 
of title, in whlch défendants, in their reconventional demand, assort title and 
ownershlp to the land In çontroversy. It Is further agreed that the value 
of the property in çontroversy exceeds the sum of $2,000." A jury was ac- 
cordingly impaneled, and the trial of the case was proceeded with on the 
pleadings as recited. During the trial défendants below (plaintifCs in error) 
took three blUs of exceptions, one to the admission of certain testimony and 
évidence, and th© remaining two to the charge of the judge to the Jury. 
From an adverse verdict and Judgment défendants sued ont a wrlt of error, 
and assigned error as foUows: 

First. The court erred in admitting the évidence offered by plalntiff for 
the purpose of proving payment of the tax of 1878 upon the property In 
çontroversy, and for which said property was sold by the tax collector, be- 
cause said testimony and évidence were irrelevant, and not responsive to 
the pleadings, and because, no plea of payment havlng been filed by the 
said plalntiff of the tax of 1878, for which the property In çontroversy was 
sold by the tax collector, no évidence tending to show payment of said 
tax was admissible, as stated in bill of exception No. 1, pp. 32, 33, 34, 35, 
36, 37, 38, 39, 40. 

Second. That the court erred in refustng to charge the Jury that plalntiff 's 
action was preserlbed by the lapse of three years, under section 5 of Act 105, 
approved March 28, 1874, which requires that "any action to Invalidate the 
titles to any property piu^chased at tax snle, under and by virtue of any 
law of this State, shall be preserlbed by the lapse of three years from the 
date of such sale." And the court erred in holding and ruling, and instruct- 
Ing the Jury, that "the plaintiff being in possa«sion, and her possession never 
having been Interrupted, the défendant, plaintiff in reconvention, must re- 
cover upon the strength of his title, and that the provision with référence 
to prescription did not apply to such a case," as stated in defendant's bUl 
of exception No. 2, pp. 40, 42, 43, 44, 45, 46, 47*. 48, 49, 50, 51, 52, 53, 54, 55, 
56, 57. 

Third. That the court erred in refusing to charge the Jury "that they could 
not consider and must ignore the testimony and évidence and ail évidence 
tending to show payment of the state tax for the year 18T8 for which the 
property In çontroversy had been sold and adjudicated by the tax collector, 
because, under the plea of the gênerai Issue, évidence of payment could 
iiot properly be recelved or considered; that the plea of paymait is a 
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peremptory exception, golng to erUngulsli the action, and whîcli tiie Code 
of Practtce of Loulsiana requlres to be expressly and specially pleaded, and, 
no plea of payment havlng been flled by the plaintiff In tiiiS cause of said 
tax for the year 1878, for whlch the property in controversy was sold and 
adjudicated by the tax collector, ail évidence tending to show the payment 
of said tax must be entirely Ignored, and not oonsldered by the jury; that 
the jury were without power to weigh any testimony or évidence regarding 
the payment of said state tax for the year 1878, because the same was irrele- 
vant, and not responsive to any of the pleadings In this case." 

And the court erred in eharglng the jury tiiat "if the plaintiff In recon- 
vention recovered, It must be upon the strength of Its tîtte, which it had 
offered, and It is compétent for the défendant [the original plaintiff] to estab- 
llsh that the tax, the nonpayment of which was the basis of the title of said 
plaintiff in reconvention, had been paid before the proceeding which resulted 
in the tax sale occurred," ail as stated in the bill of exception No. 3. 

E. Howard McCaleb, for plaintiffs in error. 
Geo. Denegre, Walter D. Denegre, and T. L. Bayne, for défendant 
in error. 

Before PAEDEE and McOOEMIOK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (after stating the facts.) The case made 
by the pleadings is one where a party in possession seeks to remove 
a cloud from the title to real estate, and to cancel deeds, records, 
etc. The suit, therefore, is essentially an equity suit, (Pom. Eq. 
Jur. § 1398 j Story, Eq. Jur. § 692,) and, under the law and practice 
of the United States courts, should hâve been prosecuted on the 
equity side of the court. The décree rendered in the court below, 
brought up for review, is to ail intents an equity decree. We might 
well, therefore, décline to review this case under the writ of error 
sued ont, and leave the parties to the results of the arbitration by 
the judge and jury, to wtlich they agreed. Surgett v. Lapice, 8 
How. 48; McOoUum v. Eager, 2 How. 61; Hayes v. Fischer, 102 U. S. 
121; Walker v. DrevîUe, 14 Wall. 441; Kelsey v, Forsyth, 21 How. 
85; Marin v. LaUey, 17 WaU. 14. 

Taking the case, however, as the parties by stipulation hâve tried 
to make it, and considerrng it as properly brought to this court 
for review by writ of error, we wUl examine the errors assigned. 
The stipulation of parties is to the effect that this suit is to be 
considered and tried as an action at law in the courts of Louisiana 
for slander of title, in which the défendants, in their reconventional 
demand,, assert title and ownership to the land in controversy. 
Under this stipulation the pleadings, as made by the parties, prop- 
erly consist of plaintiffs' pétition and the defendant's answer in 
reconvention. The replication flled by défendant in error, plaintifE 
in the court below, when proceeding on the supposition that Ihe 
cause was an équitable one, is necessarily to be disregarded, under 
the agreement made in the case, or, at ïnost, considered as a gênerai 
déniai to the demand in reconvention. "JEleplications are not per- 
mitted by our law, and so ail allégations in answer are open to every 
objection of law and fact, as nonage, coverture, fraud, and the like. 
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as if specially pleaded. If défendant be surprised, tlie proper rem- 
edy is continuance or a new trial." 2 Hen. Dig. "Pleading V," p. 1155, 
and cases there cited. In a suit for slander of title, in wMch. the 
défendant admits the slander, and sets up title in hiinself, the suit 
thereby becomes a petitory action, in which the burden of proof i^ 
thrown upon him to establish his title. Livingston v. Heerman, 
9 Mart. (La.) 714; Walden v. Peters, 2 Kob. (La.) 331; Proctor v. 
Richardson, 11 La. 186. In the leading case of Livingston v. Heer- 
man, supra, Mr. Justice Porter, for the court, said: 

"Now, when a suit is commenced like the présent, défendant should do 
one of two things,— eitlier deny that he said so, -wliich wonld amoimt to a 
waiver of title, or admit tlie accusation, and aver his readiness to bring 
suit. In the first alternative the courts would proceed to try the fact 
whether he had defamed the title or not, and give damages accordingly; in 
the second, they wonld order suit to be commenced. This, it appears to me, 
is the regular course. The object of this law was intended to protect pos- 
session; to give it the same advantages when dlsturbed by slander as by 
actual intrusion; to force the defamer to bring suit, and throw the burden 
on him of provlng what he asserted. If this course had been pursued hère, 
the défendant Heerman directed to bring suit, in the language of the law, 
to prove what he said, and the plaintlff relying on it, possession would hâve 
been maintained in it until a better right was shown. Instead Ot dolng this, 
he has chosen to maintain the truth of what he has advanced by stating 
thereafter the title in his answer, and averring it to be a better one than 
the plaintiff's. Having done so, I think the court can examine It as weU 
In that answer as If set forth in the pétition. It is only, in fact, anticlpat- 
Ing the order which the court must hâve glven, and comlng forward at once 
with that title which the court would hâve directed him to produce in an- 
other suit. His adoptlng this course at bis own choice cannot change the 
mode In which the proof must be addu'ced. He must make out bis title ai- 
leged, and cannot take from the plaintlff the advantage which he dérives 
from his possession by varying the form by which he thought proper to make 
good his claim to the promises." 

In the case of Telle v. Fish, 34 La. Ann. 1244, the plaintlff brought 
a petitory action against the défendants, who caUed their vendor 
in warranty. That vendor set up a tax title. Plaintiff thereupon 
flled a supplemental pétition, in which he urged that the tax title 
was fraudulent, unreal, null, and void. Défendants and warranter 
moved to strike out this supplemental pétition, and, during the prog- 
ress of the trial, objected to the introduction of any évidence under 
the allégations of the pétition, on the ground that it was in the form 
of an answer, or rejoinder to an answer, which is not allowed under 
Louisiana laws, and objected to ail évidence in supxwrt of the al- 
leged simulation and fraudulent character of the tax sale. In 
passing on this objection the court said : 

"Construlng the allégations in the supplemental pétition touching the 
nullity of the tax sales as a mère means of défense urged by plaintlff, and 
as of no greater importance than objections advanced orally, we find no errer 
in the ruling of the judge in refusing to strike out the supplemental péti- 
tion. His ruling on that point, and on ail the other objections of défendants 
and warrantor, hereinabove enumerated, is fuUy sustained by the décisions 
in the cases of Hickman v. Dawson, 33 La. Ann. 438; McMaster v. Stewart, 
11 La. Ann. 546; MaiUot v. 'Wesley, Id. 467,— in which the right of the plain- 
tifC in a petitory action to meet the title opposed to him, even at tax sale, 
by aU means of attack, as though speciaUy pleaded, has been recognized as a 
correct rule of practice." 
v.57p.no.3— 22 



338 FEDEEAL EEPOKTEB, Vol. 57. 

In Maillot V. Wesley, Bupm, wMch Vas an action of revendication, 
the court said: 

"As our law does not permit elther a repllcatlon or a rejolnder, ail matters 
of défense set up In the answer must therefore be consldered as open to 
every objection, and not as If, such objections had been speclally pleaded. 
Thus the plalntlft may resort to the exceptions of nonage, coTerture, fraud, 
violence, and the llke, wlthont pleading them, because he Is not permltted 
to reply." 

In Hickman t. Dawson, supra, which was a petitory action, in 
which the plaintifE alleged title and the défendant set up a tax title, 
the court said: 

"In such a case ail matters of défense set np In the answer must be con- 
sldered as open to every objection of law and fact, as If such objection had 
been specially pleaded. The title whleh défendant sets ùp in such an action 
is presumed to be traversed or resisted in ail its vital éléments, and Is thus 
open to every attack which mlght be leveled at It In a direct action In nullity." 

The first and third assigtaments of error in this case, based upon 
the first and third bills of exception, présent substahtîally the same 
question, and tiat îs vphether the plaintifE in the trial court, under 
the stipulation of the parties, and in àçcordance with the practice 
in Louisiana^ {the défendant in reconvention,) was authorized to 
présent and hâve considered by the jury évidence tending to show 
that the tax for the year 1878, the nonpayment of which was the 
basis of the tax title pleaded in reconyention, had been paid prior 
to the sale for taxes. 

It was Urged in objection that such testimony and évidence was 
ii-relevant, and not responsive to pleadings, and that, being a plea 
pf payaient, under the Louisiana Code of Practice, it must be spe- 
cially pleaded; but the trial judge overruled the objections, on the 
ground that the défendants in the original suit, by setting up title 
in thémselves, becàme plaintiffs in a petitory action, and therefore 
plaintiflf (défendant in reconvention) had the right to prove any fact 
tending to destroy or impeach défendants' title as though specially 
pleaded, and to show that the tax for 1878, for which the property 
was sold by the tax coUector, had been paid prior to said sale. The 
évidence objected to was certainly relevant, as tehding to show the 
absolute nullity of the tax title fortning the basis of the reconven- 
tional demand, and, under the authorities above given, we are of 
thè opinion that such nullity was not required to be specially pleaded 
in order to render the évidence admissible. The case is not at ail 
like a suit on a money demand, where payment caii only be proved 
under a spécial plea, as is well settled in Louisiana practice. 

There remains to consider the second assignment of error, which 
îs that the court erred in refusing to charge tlje jury that plaintiff's 
action was prescribed by.the lapse of three years, under section 5, 
Act 105, Laws La., approved March 28, 1874, which requires that 
^'any action to invaUdate the title to any property purchased at tax 
sale under and by virtue of any law of this state shall be prescribed 
by the lapse of three years from the date of such sale." The court 
refused to give the charge requested, holding that the défendant, 
the former plaintiff, being in possession, and her possession never 
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having been intermpted, the plaintiffs in reconvention niust recover 
upon the strength of that title, and that the provision with référ- 
ence to prescription did not apply to such case. 

It is a gênerai nile that the statute of limitations does not rim 
against the party in possession. The particular statute in question 
was held subject to this rule by tiie suprême court of Louisiana 
in the case of Breaux v. Negrotto, 43 La. Ann. 427, 9 South, llep. 
502; McWilliams v. Michel, 43 La. Ann. 984, 10 South. Kep. 11. See, 
also, Lague v. Boagni, 32 La. Ann. 912; Barrow v. Wilson, 39 I^a. 
^Inn. 403, 2 South. Rep. 809; McDougall v. Monlezun, 39 La. Ann. 
100S--1010, 3 South. Rep. 273. The case of Smith v. City of Is^ew 
Orléans, 43 La. Ann. 734, 9 South. Rep. 773, seems to hold directly 
the contrary, and that the spécial prescription in question begins 
to run from the day of sale. This case, however, cânnot be re- 
garded as authority, because a rehearing was granted therein ou 
the ground of conflict with Breaux v. Negrotto, supra, and, pending 
reargument, the case was compromised and talœn out of court. ïï 
the case of Smith v. City of New Orléans should be considered as 
authority, and as overruling Breaux v. Negrotto, we do not see how 
it wUl help the plaintifEs in error, because the date of sale în that 
case, and we think properly, is flxed by the court at the date of the 
tax coUector's deed, and the record of this présent case shows that 
the tax coUector's deed to Negrotto was executed on the lôth day 
of December, 1888, less than three years before the institution of the 
suit attacking such titie. 

We note the authorities cited by plaintifEs in error to the efifect 
that in ail public sales in Louisiana, whether made by auctioneers, 
sheriffs, or tax collectors, the adjudication is regarded and treated as 
the completion of the sale. Rev. Civil Code, arts. 2601, 2617; Baham 
V. Bach, 13 La. 287; Freret v. Meux, 9 Rob. (La.) 414; Macarty v. 
Gasquet, 11 Rob. (La.) 270. But we are of the opinion that the 
principle invoked applies only to actual parties to the sale, and that 
third persons cannot be afEected until after the act of sale is passed, 
and ought not to be afEected until the sale is recorded. See Rev. 
Civil Code, arts. 2610, 2442. It is difiiicult to see how an action can 
be brought to invalidate the tax title before it is made. Of course 
the party can proceed by injunction to prevent the tax title from 
being made, but a suit for nullity, or to invalidate the tax title, 
would be prématuré before making the same. Besides this, we 
notice that in Lague v. Boagni, supra, the suprême court of Louisiana 
held that the prescription in question did not apply in case of ab- 
solute nullity in the tax title. 

On the whole case, we find no réversible error. The judgment 
of the circuit court is affirmed, with costs. 
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rvOKY et al. r. KENNEDY et al 

(Clrctiit Court of Appeals, Fifth Olrcult May 22, 1893.) 

HoMESTBAD— Deed op Tkust*— Pobeclosuke — Subrogation. 

Deeds of trust by two grantors and their wives, representlng them- 
selves as one family, and clalming but one homestead, were made to 
secure a loan, a portion of which was used to pay off vendors' liens on 
a spécifie part- of tbe lands. Subsequently the widow of one of the 
grantors clalmed a right of homestead in such part under» Const. Tex. 
1876, art. 16, § 50. Eeld, that the mortgagee was subrogâted to the right 
of the holders of the vendors' liens as to such spécifie part, and on fore- 
closure was entitled to sell the whole tract, except the two homesteads, 
and, if sufflcient was not realized to satisfy the mortgagé debt, then to 
seU the homestead clalmed by the widow, to satisfy so much of the de- 
cree as should not exceed the sum used to pay off such vendors' liens. 
McOormick, Circuit Judge, dissenting. Pridgen v. Warn, 15 S. W. Rep. 
559, 79 Tex. 588, foUowed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. Decree amended and aflBlniied. 
Statement by PARDEE, Circuit Judge: 

This bill was brought by Holmes Ivory, complainant, appellant hère, and 
A. S. Caldwell, Bolton Smith, and J. M. Judah, nominal complalnants, in the 
circuit court of the United States for the eastem district of Texas, at Gai- 
veston, agalnst Walter Kennedy, for hlmself, and as surviving partner of the 
flrm of Walker & Kennedy, and as Independent exécuter of the last will and 
testament of John F. Walker, deceased, and against Sarah M. Kennedy, wife 
of Walter Kennedy, and Serena K. Walker, widow of John P. Walker, for 
herself, and as independent executrlx of the last wUl and testament of John P. 
Walker, and against Mrs. M. W. Kennedy; James Bute, Henry Mayer, Jacob 
Kalm, and Henry Preiberg, doing business under firm name of Mayer, Kahn 
& Preiberg; C. W. Alsworth; D. P. Eowe; Gus Lewy and A. Uedeman, doing 
business under the name of Gus Lewy & Co.,— to foreclose two de°ds of trust 
held by the complainant, Ivory, and made by the défendants Walter Kennedy 
and John F. Walker, Sarah M. Kennedy and Serena K. Walker, thelr wlves. 
In which deeds of trust Caldwell, Smith, and Judah, nominal plaintiffs, were 
trustées. Ail of the other défendants were charged with having some interest 
in the mortgaged property, which Interest was subordinate to that of com- 
plainant. It was substantially charged in the original and amended bUl that 
défendants Kennedy and Walker and thelr respective wives mortgaged to 
complainant 3,389 acres of land to secure the payment of $20,000 and interest 
according to the flrst deed of trust, and $10,000 and interest according to 
the second deed of trust. The 3,389 acres of land are described by metes and 
bounds, and lie in a body in Brazoria county, Tex. 

The fii'st deed of trust récites that the entire purchase money for 2,186 
acres of the land described in plalntlff's bill was paid by the plalntifC for the 
défendants Kennedy and Walker, and that as to the remainder of the land 
certain vendors' Uens and judgments on it were paid with the remainder 
of the money borrowed from the complainant after pajrtng the purchase priée 
for the 2,186 acres, and that complainant, having advançed the money to 
take up vàUd and subsisting liens on the land, among otherà, purchase-money 
notes, was entitled to be subrogâted to the equities bf the. holders of the 
unpaid purchase-money notes at least, which at the hearing amounted to 
$6,558.70, as against any clalms of homestead set up by the défendants 
ICennedy and Walker, except the original homestead of 200 acres. Prom the 
opération of the deeds of trust was excepted the original 200 acres of land, 
with the buildings, which Kennedy and Wallcer had deslgnated as thelr home- 
stead,— they being brothers-in-law, livlng together as one family. The de- 
fendants Gus Lewy and A. Uedeman were dismissed, the détendant James 
Bute disclaimed, Mayer, Kahn & Preiberg appeared and answered, défend- 
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ant Alsworth appeared and answered, D. F. Kowe did not answer. AU of 
tliese défendants who answered claimed judgment liens or other liens on 
the property deseiibed in complainant's deeds of trust and biU of complaint; 
and the court held that tlie liens of ail thèse défendants were subordinate to 
that of complainant. 

No exception is taken by either complainant or défendants to the judgment 
of the court in regard to thèse défendants. The défendants Walter Kennedy 
and Serena K. Walker, for themselves, and as independent executors of the 
will of John F. Walker, deceased, and Sarah M. Kennedy, for herself, 
answered jolntly, admlttlng the exécution of the deeds of trxist and notes, 
and that they owned the land when the deeds of trust and notes were ex- 
ecuted, and clalming one homestead of 200 acres, which is the homestead 
designated and expressly excepted in said deeds of trust, and which was in 
blll of complaint alleged to be omitted from the deeds of trust, but clalming 
also an additional homestead of 200 acres, not then designated, out of the 
land Included in the deeds of trust, aUeglng that Kennedy and Walker each 
were the head of a family, and each entitled to 200 acres of land, and they 
alleged that complainant had expressly waived any right he might hâve as 
the assignée and holder of the original impaid money notes. A subséquent 
and amended answer was filed, deslgnating by metes and bounds the addi- 
tional 200 acres claimed as the additional homestead. There is an agreed 
statement of facts and other évidence in the record which warranted a decree 
în favor of the complainant, recognizing *is lien, under the deeds of trust on 
the wholo property, for $36,504.24 subject to the homestead of the défendant 
Kennedy, excepted and reserved in the deeds of trust, and also subject to the 
homestead claimed and designated by Serena K. Walker, and recogniaing a 
vendor's lien in favor of complainant for .$6,558.70 out of the said $36,504.24 
on the 1,203 acres known as the "Wavetly Place," subject only to the Kennedy 
homestead, as designated in the deeds of trust. 

There was also évidence showing that in the applications made by the said 
Kennedy and Walker for the loans of the several sums, and describlng the seour- 
Ity offered, the said Kennedy and Walker declared that they constltuted only 
one family, occvipying only one résidence; and the deeds of trust recited "that 
the thereln-desoribed property was not their homestead, nor claimed, used, 
or enjoyed by them as such, and that they hâve other property which they 
occupy and claim as such;" and that, after the exécution of the original deed 
of trust to secure $20,000, and prier to the advance and loan, the said Walter 
Kennedy, Sarah F. Kennedy, John F. Walker, and Serena K. Walker, in order 
to induce the complainant to advance and loan his money upon the security 
aforesald, made and presented to complainant an affldavlt in which, after 
reciting the negotiations regarding the loan, it was further recited as foUows: 
"Whereas, the said Holmes lyory is unwllling that the money arlsing from 
said loan and now in the hands of Francis Smith and Caldwell & Co. be pald 
to said Walter Kennedy and John F. Walker until the homestead rlghts of the 
said Walter Kennedy and wife and of said John F. Walker and wife in ttn. 
said premises are clearly defined: Now, therefore, to facilitate the speedy 
closing of the said loan, and to induce and secure the payment of the said 
money on said loan, we, Walter Kennedy and Sarah M. Kennedy, his wife. 
and John F. Walker and Serena K. Walker, his wife, do hereby déclare under 
oath that the said Serena K. Walker is the sister of Walter Kennedy; that the 
afflants aUl live together as one family on the tract of land of 200 acres 
known as the 'Old Kennedy Homestead,' situated in Kichardson league, tti 
said Brazoria county, Texas, partioularly described as foUows: * * * and 
that we, and each of us, use and occupy the said 200 acres as our homestead, 
and that we do not in any wise use or claim any other land as our homestead." 

On the hearing the court rendered a final decree, in substance as foUows: 
Giving judgment for the complainant agalnst the défendants Walter Kennedy, 
for himself, and as independent executor of John F. Walker, deceased, and 
Serena K. Walker, as independent executrix of John F. Walker, deceased, 
for the sum of $36,504.24, being the principal and interest secured by both 
deeds of trust. The decree then goes on and provides for judgment for such 
other of the défendants who appeared and answered and proved clalms 
against Kennedy and Walker for the amount of their respective clalms, classl- 
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fieS tbeir. liens, and subordlnates th«ii to eomplainant's and divests fltle to the 
lands oùtoi'the nominal plalntiffs, Caldwell, Smith, and Jiidali, and apportlans 
the costs bëtwéen the différent parties. Paragraph 11 déclares that the com- 
plainant has a valîd and subslsting flrst lien on the lands and promises de- 
scribed In his blll of complaint for the sum of $36,504.24, and Interest untll 
paid at theirate of 12 per cent, per annum, except as to 200 acres of said 
land, whlch' Is hereby adjudged the homestead of the défendant Walter 
Kennedy, and 200 acres hère adjudged the homestead of Serena K. Walker. 
Paragraph 12 decrees that the deeds of trust be foreclosed as to ail the 
parties to the siiit; that X J. Dlokerson be appointed to make the sale; 
oommands him to seize and sell the lands, and apply the proceeds of sale 
to the satisfaction of plainUff's Judgmentj and the balance remalnlng, if any, 
to be paid Into the registry of the court, to be distributed amOng the other 
défendants as their equltles may appear. The decree then goes on descrlblng 
the land as described in complainant's deeds of trust and bill of complaint, 
and excepta from the opération of the decree 200 acres of land described In 
a désignation of homestead by the défendants Kennedy and Walker,— the 
original homestead, about which there Is no question. It also excepts 200 
acres of land deslgnated by Serena K. Walker as her homestead, "and by 
thls judgment set apart to her, subject to the vendor's lien for $6,558.70 and 
Interest, as hereinafter llmited." The last paragraph in the decree is as 
follows: "Said sale shall bé made In the foUowlng manner: The sald J. J. 
Dickersori Shall flrst sell ail of sald t>roperty to satls^r sald Judgment, except 
the Waverly t)lace, of which the two homesteads above described are a part, 
and which' feald Waverly place is described as follows: Beginning at the 
Southwest cotner of a tract ol land sold to W. J. Hutchings ofl the east end 
6t sald Waverly plantation; thence north along the west Une ôf sald Hutchings 
tract to the SOùth Une of the Drayton place; thence west along sald south Une 
tq the Br.'izos river; thence with the meanders of the river to the south Une of 
the Waverly plantation as owned by Mary W. Kennedy and Wm. Kennedy, 
trustée of Mary W. Kennedy, In May, 1876; thence along sald south Une to the 
beginning,— bélng the same tract of land sold to Kennedy and Walker by 
BaU, Hutchings, John Sealy and Geo. Sealy by deed dated Nov. 21, 1881, 
reeorded in Éoolt V, pages 698 and GOfi, Brazoria Co. Records. Should plain- 
tWE's said debt not be satisfied by said sale, the sald Dlckerson shaU then sell 
the Waverly place, less the homestead above described, to satlsfy so much 
of the balance Of Bald judgment as shall not exceed the sald sum of $6,558.70 
and interest; and if, after the sale of sald Waverly place, less sald homestead, 
there shall rêmain a balance unrealized of the $6,558.70 and Interest, then 
the sald Dlckerson shall seU the Serena K. Walker homestead to satlsfy sald 
balance, and, If sald sale of said homestead shall reallze more than such un- 
pald balance of $6,558.70 and Interest, then the sald Dlckerson shall pay to 
the défendant Serena K. Walker the amount of such excess. And plalntlfl 
Holmes Ivory excepts to sald decree for the reasons set forth In his assign- 
ment of errors, and asks leave to appeal herefrom to the United States circuit 
court of appeals, Whlch application Is hereby by the honorable trial judge 
granted, and leave giveh to appeal herefrom." 

The complainant perfected his appeal, asslgning errors as foUows: "(1) The 
court erred In Its final decree In thls: that plaintlfC Is by said final decree 
compelled to sell the Waverly plantation to satlsfy the debts secured by the 
vendor's Uen; and no other debt, whereas the plalntlfE's mortgage covers sald 
Waverly plantation In addition to other lands, and is for a larger amount 
than the ainount secured by the vendOr's lien. (2) The court erred in its 
final decree in thls: that sald decree should hâve ordered aU of sald property 
sold, less the homesteads of 200 acres each, to satlsfy plalntlff's debt, and 
In the event sâld property faUed to brlng the amoimt of sald debt, then that 
the homestead of Serena K. Walker, whlch Is a part of the Waverly planta- 
tion, and stlbjeôt to the vendor's Uen, should hâve been sold to satlsfy the 
balance reiiiainlng due, provlded sald 200 acres should not In any event be 
sold for an amount greater than the sum due on the vendor's Uen." 

H, I*. Drought, for appellant. 
F. D. Minor, for appeUeea 
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Sefore PAEDEE and McCOKMIOK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PAEDEE, Circuit Judge, (after stating th.e case,) delivered the 
opinion of the court. 

The first error assigned is well taken. Complainant's mortgage 
for the entire amount inciudes the 1,203 acres known as the "Wav- 
erly Place" (except the Kennedy homestead) as well as the bal- 
ance of the tract, and the complainant is clearly entitled to a de- 
cree of foreclosure and sale of the tract as a whole, the only exemp- 
tions therefrom allowable being the two tracts of 200 acres each 
claimed respectively by Walter Kennedy and Serena K. Walker 
as homesteads; the one because excepted in the deeds of trust, the 
other because exempted under the constitution and laws of Texas. 

The second assignment of error présents more difificulty. The 
case is shortly this: Complainant has a mortgage on the whole 
tract, less the Kennedy homestead. He has a vendor's lien on 
the 1,203 acres known as the "Waverly Place" (except the Kennedy 
homestead) for a part of his entire claim. Mrs. Walker is entitled 
to claim and hâve exempted out of the 1,203 acres her designated 
homestead of 200 acres as against the complainant's gênerai mort- 
gage, but not as against complainant's vendor's lien, The instruc- 
tions as given in the decree are evidently inéquitable, for under 
them the mortgagee is not only compelled to resort to the several 
parts of-the undivided whole, but to do it in such a manner as to 
compel him to pay for what he has already paid for, or lose his 
debt; for, under the said instructions, any amount complainant 
should bid for the Waverly place over and above the |6,558.70 must 
be paid to some one else, for complainant is allowed to hâve it 
sold for that sum only; and in the event that sum is bid the home- 
stead gôes to Mrs. Walker without being paid for. 

The constitution of the state of Texas (article 16, § 50) is as fol- 
lows: 

"The homestead. of a famlly shall be, and is hereby protected from forced 
sale, for the payment of ail debts except for the purchase money thereof, 
or a part of suoh purchase money, the taxes due thereon, or for work and 
materlal used in constructing improvements thereon, and in this last case only 
when the work and materlal are contracted for in writing, with the consent 
of the wife given in the same manner as is required in making a sale and 
conveyance of the homestead; nor shall the owner, if a married man, sell the 
homestead without the consent of the wlfe, given in suoh manner as may 
be prescribed by law. No mortgage, trust deed, or other lien on the home- 
stead shall ever be -çalld, except for the purchase money therefor, or im- 
provements made thereon, as hereinbefore provided, whether such mortgage 
or trust deed, or other lien shall hâve been created by the husband alone, oi 
together with his wife; and ail pretended sales of the homestead Involving 
any condition of defeasance shall be void." 

The power of a court of equity to compel the mortgagee to re- 
sort in the first instance to one of the several estâtes mortgaged 
is generally exercised only for the protection of the equities of 
différent creditors or incumbrancers, or of sureties, and not for the 
benetit of the niortgagor. Story, Eq. Jur. § 640; Pom. Eq. Jur. § 
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1414. In the case of Searlè v. Cliapmaii, 121 Mass. 19, Mr. Cliief 
Justice Gray (now Mr. Justice Gray of the suprême court of the 
United States) delivering the opinion of the court, the above rule 
was laid down, and the court held that the owner of the home- 
stead could not compel the marshaling of securities so as to favor 
his homestead right, and the court said: 

"The right of liomestead created by our statutes Is certainly entltled to no 
higher degree of favor than the courts hâve always accorded the common-law 
rlght of dower. The case cannot be disthiguished lu prlnciple from the 
ordinary one In wMch a wife, who has joined by way of releasing dower in 
the mortgage of her husband, is held to pay the whole mortgage debt as a 
condition of asserting her right of dower against the mortgagee. Gibson v. 
Crehore. 5 l'iciî. 146-152; McOabe v. Bellows, 7 Gray, 148, 1 Allen, 209; 
Davis v. Wetherell, 13 Allen, 60, The judgment m Plttman's Appeal, 48 Pa. 
St. 315, is in acoordance wlth our conclusion. The cases in some of the 
western States, clted by the leamed counsel for the tenants, so far as they 
countenance any equlty In the owner of the right of homestead as against 
the party In whose favor he has waived or released It, are supported by no 
reasons, and do not disclose how far they may hâve been Influenced by local 
statutes." 

The appellant contends that the decree in question "should hâve 
instructed Dickerson to sell the land, less the homesteads, to 
satisfy the platntifE's debt, and in the event the debt should re- 
main unsatisfled af ter the sale, that the additional homestead of 200 
acres set apart to Serena K. WaUier, subject to the lien of |6,558.70, 
should be sold to satisfy what remained unrealized, provided it 
should not be sold in any event to satisfy an amount more than 
$6,558.70, which was the amount of the unpaid purchase-money 
notes, — the ainount the decree found it subject to;" and he relies 
upon the case of Pridgen v. Warn, 79 Tex. 588, 15 S. W. Eep. 559, 
which is a case almost id^tical with the présent one. In that 
case Warn claimed a lien upon 408 acres of land bought by Pridgen 
of Thomas. The tract included 100 acres claimed by Pridgen as a 
homestead. Pridgen bought the land on crédit, and executed pur- 
chase notes for it. Some of the notes came due, and Pridgen bor- 
rowed a sum of money from Warn to pay them, and for other 
purposes. This sum was in excess of the purchase notes, and Warn 
took a deed of trust on ail the land to secure the total sum ad- 
vanced. The suprême court of Texas held on appeal that Warn 
was subrogated to the rights of the vendor to the extent of the 
second note which he had taken up against the 100 acres in the 
homestead, and the court decreed as foUows: 

"The land fotmd subject to Warn's mortgage will first be sold for the pay- 
ment of his debt, and, should any balance of his debt remain, then the 100 
acres found subject to the vendor's lien shall be sold for the payment of such 
balance; but the amount to be applied from the proceeds of such sale shaU 
in no case exceed the amoimt of the second note paid off by him as deter- 
mlned in the Judgment." 

We find no other Texas adjudication on this question. The cases 
in point from other States are conflicting, and those found hold- 
ing that a creditor with security is compelled to divide his security 
in favor of a homestead — the homestead being under the law liable 
to be sold for the payment of the debt — are, as intimated by Mr. 
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Justice Gray, either based on insûfficient rea:sons or upon statutes 
of local application. 

Under the circumstances of this case, we are of the opinion 
that we should foUow the précèdent set by the suprême court of 
Texas in a like case. We are the more inclined to tMs because 
it is ail that complainant asks, and because, under the facts, the 
demand of the défendants for an additional homestead, in view 
of their représentation and affldavit to induce the complainant to 
part with his money,is inéquitable, and tends to operate a fraud 
upon the complainant; and while we recognize the public policyof the 
state of Texas as declared in its constitution in favor of the ex- 
emption of homesteads from forced sales generaUy, we do not think 
that the présent is a case calling upon us to invent new précédents, 
or stretch the gênerai rules of equity, in order to give the said 
défendants a homestead, for which, by the record, they hâve not 
paid, and which, under the law, may be, and ought to be, sold to 
satisfy a just debt. 

For thèse reasons, it is now ordered, adjudged, and decreed that 
the last paragraph of the decree appealed from be, and the same 
is hereby, reformed and amended so as to read as foUows: Said 
sale shall be made in the folio wing maimer: The said J. J. Dicker- 
son shall flrst seU ail the property covered by complainant's mort- 
gage, as described in the twelfth paragraph of this decree, except 
the two homesteads of 200 acres each, hereby set apart to Walter 
Kennedy and Serena K. Walker, to satisfy the sum of 136,504.24:, 
and interest thereon until paid at the rate of 12 per cent, per 
annum, and ail costs as found due to the complainant in the flrst 
paragraph of this decree; and, in the event said amount remains 
unsatisfied, after being credited with the proceeds of said sale, then 
the said J. J. Dickerson shall sell the homestead of 200 acres herein 
set apart to Serena K. Walker, to satisfy so much of the balance 
due on the decree aforesaid as shall not exceed the sum of |6,558.70 
and interest; and, should said 200 acres bring an amount more than 
$6,558.70 and interest, then that such excess be paid to the défend- 
ant Serena K. Walker; and, in the event the decree in favor of 
plaintiff, as found in the flrst paragraph hereof, shall not be satis- 
fled by such sale or sales, then that the complainant, Holmes Ivory, 
do hâve exécution for the balance unpaid against the défendants 
Walter Kennedy, for himself, and as independent executor of the 
last will and testament of John F. Walker, deceased, and against 
Serena K. Walker, independent executrix of John F. Walker, de- 
ceased, and for his costs. 

It is further ordered, adjudged, and decreed that the decree ap- 
pealed from as herein amended be, and the same is hereby, aflirmed 
at the cost of the appeUees. 

McOOEMICK, Circuit Judge, (dissenting.) I dissent from the 
décision rendered in this case and from the views expressed in the 
opinion of the court. There is no question raised on this appeal 
as to Mrs. Walker's right under the Texas law to the homestead 
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of 200 acres claimed by ter, subject o]ily;to;a vendôr'a lien on 1,203 
acres, of which. said 200 acres is a deflnite, separate part, speciflc- 
àlly d€sciribed by its metes and bovùids. The trial court so found 
in ber favor, and the appellant does not complain of this flnding. 
It is toOii(0learly supported by the admitted facts and familiar 
Texas law tô admit of question. There is, theresfore, no place to 
bring in any déclarations made by Kennedy and Walker in réf- 
érence to their homestead* or the afl&davits of said parties and 
their wiTes,vcopied into the court's statement of this case. There 
is no question of high equities before us, but a very plain matter 
of intensely Texas law as to the right ôf the owner of a rural home- 
stead of 200 acres, situated as this 200-acre homestead is, to hâve 
the vendôr'a lien, -which covers 1,203 acres, first applied to the 1,003 
acres excess; There is no room hère for leaming drawn from Penn- 
sylvania, Massachusetts^ opthe high court of chancery to deter 
miné the' relation the right ;pf homést^d created by the Texas 
constitution bears to the common-law right of dower, or the com- 
parative degree of favor the : courts administering Texas law should 
accord the homestead right. For nearly 50 years the people of 
Texas, by successive and progressive constitutional provisions, and 
a constant and sweUing course ôf judicial construction on this 
most prolific bf ail topics, hâve marked, illustrated, enlarged, and 
strengithened the stakes and Unes of her public policy in référence 
to the protection of the homestead of the famUy against the de- 
vices of money lenders and of other creditors, the improvidence 
of borrowers, and the reflnements of lawyers. So far as the case 
is before us, there is but bne créditer hère, and there is no room 
for the exercise of the power of the court as a court of equity to 
protect the equities of différent creditors or incumbrancers. The 
owners of the homestead are not mortgagors as to it. They are 
citizens, in the préservation of v^hose family home the state as- 
serts a jealous interest; so jealous that she bas deprived them of 
ail povsrer to charge it by a mortgage, or any other device in the 
nature of a mortgage, with exceptions not involved in this case. 
The homestead is not charged or chargeable with a vendor's lien 
by the head or heads of the family whose home it is. That lien 
is retained, unless waived, by the vendor, to sécure the unpaid 
purchase price; and giving the évidence of it the form of a mort- 
gage or deed of trust does not create it, or change its essential 
nature. In the purchase and sale of 1,203 acres of land wholly 
or partly on crédit there is no implied contract that the vendor 
shall bave bis lien for the unpaid purchase price of the whole 
1,203 acres on that certain 200 acres thereof which the purchaser, 
being the head of a fanaily, uses as his home, and no subséquent 
dealings of the parties can hâve the efifect to so charge the home- 
stead 200 acres. It appears that the amount remaining' unpaid 
is not the whole of the purchase price of this 1,203 acres ; that, be- 
sides accruing interest, one-flfth of the principal of said purchase 
price had been paid before the 15th November, 1887, — ^more than 
one year before appellant's first loan to said purchasers. It also 
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appears that before maldng any loan on thèse lands the appellant 
had the premises f ally inàpected, and was then and at ail times sub- 
sequently fuUy informed as to ail the facts touching thèse lands, 
the constituents of thèse familles, their place of actual abode, and 
their pursuits, and then loaned them money on thèse lands to the 
extent of nearly $10 per acre. The presumption is strong, there- 
fore, that in addition to having paid one-fifth of the principal of 
the purchase money oî this 1,203 acres of land purchased by them 
21st November, 1881, — more than seven years before they borrowed 
any money of complainant, — ^for less than $5 per acre, thèse pur- 
chasers had during thèse seren years by their industry or other 
resources greatly improTed the market value of thèse 1,203 acres, 
or there had been a gênerai advanee in the value of such lands in 
that locaiity to the beneât of which thèse purchasers were entitled. 
On what fact, therefore, or principle of high equity, does this court 
décline to "invent new précédents, or stretch the gênerai rules of 
equity, in order to give the said défendants a homestead for which, 
by the record, they hâve not paid, and which, under the law, may 
be, and ought to be, sold to satisfy a just debt?" What just debt? 
The amount remaining unpaid of the purchase price of 1,203 acres 
of land, which the sale of the 1,003 acres, not covered by this home- 
stead, might satisfy, and leave this 200 acres discharged from the 
vendor's lien, and not liable for any part of complainant's debt, 
however just? Wherefore? Because thèse heads of the family 
hâve given a mortgage or deed of trust on the whole of the 1,203 
acres (or on the 1,003 acres, as they might very well do) to secure 
a loan procured after the purchase of their home? By what law? 
By the Texas law? Or by some more équitable rule, found in 
Massachusetts or elsewhere, which cannot recognize the reasons 
that support "the cases in some of the western states," where the 
Texas public policy, in référence to the protection of the homestead, 
has been fuUy or partially adopted? Verily, not by the Texas 
law; for in language as plain as "the way of holiness," placed above 
the power of the législature to change or qualify it, self-acting in 
the highest sensé, the Texas law says: "No mortgage, trust deed, 
or other lien on the homestead shall ever be valid, except for the pur- 
chase money thereof, ♦ * • whether such mortgage or trust 
deed or other lien shall hâve been created by the husband alone 
or together with his wife." I submit with the utmost confidence 
that the suprême court of Texas has set no précèdent that will 
sustain the reasoning of the opinion of the court in this case. With 
equal confidence I submit that in the case of Pridgen v. Warn, 79 
Tex. 588, 15 S. W. Kep. 559, the question we are hère called on to 
décide was not in the mind of either of the parties, or in the mind 
of the counsel of either of the parties, or in the mind of either of 
the members of that august tribunal of leamed, experienced, and 
distinguished Texas jurists. 
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SUPEEMB LODGH KNIGHTS OF PÏTHIAS OF THE WORU) T. KA- 

LINSKI. 

(Carcult Court of Appeals, Flfth CSircult June 27, 1893.) 
No. 123. 

1. LiFB IKSDBANCB— MtITUAL BbHEFIT SOCIBTIES — FOEFEITUBBS — RULBS AKI> 

BEGUI.ATÏONS. 

Ib tUe organization of the Knjghts of Pythlas, the Endowment rank is 
separatê from the lodge, and Is for Insurance purposes only. The consti- 
tution lirovides that when a member -withdraws from hls lodge, or his 
membership thereln ceases from any cause other than death, ail his right 
and Interest in the Endowment rank are forfeited. The constitution also 
créâtes a board of control, having entlre control over the Endowment rank, 
subject to restrictions by the suprême lodge, and with power to "enact 
gênerai laws, rules, and régulations in conformity with this constitution," 
and to alter and amend the same, when. In its judgment, the needs of 
the rank requlre It It Is also given authority to hear and détermine 
ail appeals. Pursuant to this authority, the board enacted that, when 
a member of the Endowment rank became in arrears to hls lodge for an 
amount equal to one year's dues, he should forfeit his membersliip In the 
rank, and render his endowment certificate void. In a case thereafter 
arislng, it appeared that a member of the rank had died, owing more 
than the prescribed dues, but had not been suspended by his lodge, and, 
owiBg to the failure of the proper offlcer of the lodge to notlfy the section 
of the rank to wliich deeeased belonged of the arrears, sueh section had 
contiQued to receive the monthly assessments levied on the rank. The 
board held that on thèse facts the certificate had not become void, and 
the beneflciary was entitled to the insuranee money. Helé that, where à 
like stàte of facts was shown, the court would follow this ruling, as be- 
Ihg an iiuthoritatlve construction of the régulations by the same body that 
enacted them. 

2. SaMB— EVIDÉNCB— ÀDMISSIBIIilTT. 

The record of this décision of the board of control coidd not be excluded 
on the groimd that the décision was res inter alios acta, for the décision 
was a rule established by a compétent authority, and was of equal validity 
with the original enactment whlch it construed or modifled. 

8. SaMB— ESTOPPBL. 

This décision must also be held to prevent a forfaiture In the subséquent 
case on the groimd that it was a public and solemn déclaration of the or- 
der, whlch would lead a member of the, rank honestty to believe that he 
wàs crimplying with ail the requlrements necessary to keep hls certificate 
good, thus operating by way of estoppel against the order. Insurance Co. 
V. Bggleston, 96 U. S. 572, foUowed. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. AfQrmed. 

Statement by LOCKE, District Judge: 

This was a suit brought In the circuit court by Bugenla Kalinskl, as bene- 
flciary of Achille Kalinski, against the Suprême Lodge Knights of Pythias, 
upon a certificate of membership of the Endowment Rank of the Order of 
Knights df Pythias, certifytng that he had received the rank of the order, 
and in considération of certain payments, and the performance of certain 
conditions, his wife, the beneflciary, would be paid, upon his death, $3,000. 
In answer, défendant below (plalntiff in error hère) set up that one of the 
conditions of Achille Kallnski's appUcation was that he should keep his lodge 
dues fully paid, and with that condition he had not complied; that one of 
the rules of this Endowment rank was that, if "any member of the Endow- 
ment rank became in arrears to his lodge for an amount equal to one year's 
dues, he shall forfeit hls membership in the section and said rank, and render 
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Told his endowment certlficate;" that Kalinskt, the deceased, at the tlme of 
hia death, although he had paid the assessments to the Endowment rank In 
full, was in arrears to tlie Syracuse Lodge, of which he was a member, lor 
more than a year's dues; and that he had forfeited hls membership, and 
the certlficate was null and void. A trial being had, and a verdict fomid 
for plaintift' for the full amount claimed, a new trial was granted, whlch also 
restilting in a verdict for the plaintilï, a writ of error was sued ont, in which 
was assigned as error the refusai of the court to give the dharge as aslied, 
and giving the charge as It was given. Thèse alleged errors, and the facts 
proven in the case, are fully set out in the bill of exceptions, which is: 

"Be it remembered that at the trial of thls cause before the Jury on the 
llth day of February, 1893, the défendant, In support of its answer, and plea, 
offered in évidence (1) the application of AchiUe Kalinslii for membership in 
Section 363 of the Endowment Rank of the Order of the Knights of Pythias, 
hereto annexed, and marked 'Exhlbit A,' as part of this bill; (2) the con- 
stitution of the Endowment Rank of Knights of Pythias of the World, In- 
cluding the revised gênerai laws and régulations adopted by the board of con- 
trol October 24, 1890, marked 'Exhiblt Bl,' and 'Exhlbit B2,' made part of 
this bill; (3) also the constitution and by-laws of Syracuse Lodge, No. 50, 
Knights of Pythias, located at New Orléans, La., marked 'Bxhibit C,' and 
made part hereof, That ail of said documents were recelved in évidence 
without objection, and were aceepted by the court as determinatlve of the 
rights of the parties in the cause of action herein. And it further appearing 
to the court, from the books of account kept by the said Syracuse Lodge, No. 
50, and other évidence, that the said Achille Kalinski was ladebted to said 
lodge, of which he was a member, on the 31st day of March, 1891, and at the 
date of his death, May 24, 1891, in the sum of $12.50, for dues owing by him 
to said lodge, under By-Laws, art. 4, p. 46, and article 13, p. 54, of said lodge, 
whlch sum was In excess of one year's dues, he was required to pay, as dues, 
but that he had not been suspended by his lodge for that reason before his 
death, under the provisions of section 5, art. 16, of the constitution of the 
lodge, and section 3, art. 14, of the by-laws, although he had recelved notice 
from the proper offlcer of the lodge to pay the same, and had been told to 
pay the same before the next lodge meeting, but that he died before such 
next meeting without having paid the same; and it further appearing as a' 
fact, not disputed, that the keeper of records and seals of Syracuse Lodge, 
No. 50, had, under section 6, art. 4, of the constitution of the lodge, faUed 
to notify the section of the Endowment rank to which Kalinski belonged that 
he was In arrears, and that the said Syracuse Lodge faUed to suspend him on 
account of arrears, and that the assessments due by Kalinslii to the Endow- 
ment rank woro rcceived in ignorance of the fact that he was so In arrears. 
and had been tendered back after his death, and after several months sub- 
séquent to the application of his widow for pay ment of poUcy; and plaintifC 
having ofCered the certiflcate of membership issued to Kalinski upon accept- 
ance of his application, marked 'Exhibit E,' which was aceepted without ob- 
jection,— both parties rested upon the évidence, and counsel for défendant 
thereupon requested the court to charge the jury as foUows: 'The jury is in- 
structed that the books of account kept by the Syracuse Lodge, of which the 
deceased, Achille Kalinski, was a member, are compétent to be consldered by 
them as évidence with référence to his indebtedness, at the date of his death, 
for lodge dues, and that if the jury find from thèse books of accotmt that 
he was in arrears, in the absence of proof whlch opposes, or of proof showlns 
payment of thèse dues, or error in the account, the entries lu said accoimts 
are conclusive proof of the amount shown thereby to be due,'— which charge 
the court gave, as requested, adding thereto the foUowing: 'I charge the jury 
as requested by the defendant's counsel, as to the proof of the arrearages 
due by Mr. Kalinski at the time of hls death. The books of défendant are 
compétent proof, and they are uncontradlcted, and therefore establish the 
arrearages as being $12.50.' 

"And défendant further requested the court to charge the jury as foUows: 
'If you find that Kalinski was in arrears, and indebted to hls lodge, for dues, 
At the date of his death, in an amount equal to one year's dues, you must 
find, as a conclusion from the fact, that he had forfeited his membersliip m 
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the Ende*mélit rank, and that ttiè plaiiitifC Is not entltled to reoovef In thiâ 
fiulti" ttnd ttoe receipt of assessments by the «flacers of sald EndoWmenf raiik 
(whiCh, It'is admltted, hâve been tendered back, as hereln. above set fotth) 
èfevioils laiereto, Jf lu ignorance of the fact that he was so in arrears, was not 
à waiver^of sfticih forfeiture;-' But thè TOUrt refused to give the charge as re- 
Çjuësted, bût In Heu therèof eharged the jury as follows: 'As- to the construc- 
tion of the meàning, as matter of law, of the tùndamental law, and of the or- 
ders of defendant's organizations, I adopt the vléws of the board of control 
of the defendant's orders In Case of John A. Manlkheim; and I instruct the 
jury, If the jury flnds as a fact that the keeper of records and seal of the 
order to Which Mr. KallnSki belonged failed to notify the section of whlch 
lie was mèmber of the fact that hè was in arrears for dues to said lodge, 
and also that the lodge falIed to suspend Mr. Kallnskl In accordance with 
law, aiid als6 the section of the Endowment rank had receired the monthly 
assessments of said Kallnski up to the date of his death, then the verdict will 
be for the plalntiff, and against the défendant, for the sum of three thousand 
doUaris, *lth interest from judicial demand.' 

"Thevle'Ws of the board of control, referred to In said charge, as well as 
the instructions of the suprême chancelier to the varions grand chancellors 
and oflîcers and members of the varloùs sections of the Endowment rank, is 
hereto anniexed, and marked 'Exhibit D,' and made part of this biU." 

Whlch refusai of the court to give the Instructions requested, and giving the 
for^oing instructions in lieu thereof, is alleged as error. 

Gh.as. S. Eice, John D. Eouse, and Wm. Grant, (Eouse & Grant 
and J. Zàck Spearing, on the brief,) for plaintiflE in error. 
M. Marks and Wm. Armstrong, for défendant in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 

LOCKE, District Judgé, (after stating the facts as above.) Un- 
•der the assignaient of error, the only questions for us to consider 
are— First, whether refusing to charge, in effect, that the for- 
feiture of the membership of Kalinski depended solely upon the 
fact of his being in arrears to his lodge to the amount of a year's 
dues, was érror; or, secondly, whether charging that the fact that 
the keeper of records and seal of the order to which Mr. Kalinski 
belonged failed to notify the section of which he was a member of 
the fact that he was in arrears for dues to said lodge, and that 
the lodge failed to suspend him in accordance with law, and that 
the Endowment rank had received the monthly assessment up to 
the time of his death, would bar the forfeiture of his membership, 
was error. 

The section of the Endowment rank of the order is a separate 
and distinct organization from the lodge, and for Insurance purposes 
only. The dues and assessments of each are kept distinct, and the 
nonpayment Of one does not aiïect the amount of the other, but it is 
provided that no one can be a member of a section unless he is a mem- 
ber of a lodge. There is no question as to the suffîciency and integrity 
of the original certiflcate of membership, but it is claimed by plalntiff 
in error that under the agreement of the insured, as found in his 
application, and under the rules of the order, he was in arrears 
to his lodge for an amount equal to one year's dues, and had for- 
feited hîs membership in the section and rank, and rendered void 
his endowment certiflcate. The penalty of a forfeiture of rights 
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under a contract of indenmity or insurance is not favored in law, 
and it is only by positive, direct, and unavoidable terms in the 
agreement tbat it will be enforced. Especially is it so in sucb a 
case as this, where payment or nonpayment of tbe amount unpaid 
is a nonessential to tiie contract of insurance; wkere it neither 
increases nor diminisbes tbe f und from wbich tbe payment of deatb 
losses was derived, or increases or diminisbes tbe risks to wbicb 
tbe insured is exposed. 

A careful examination of tbe application of Kalinsld for member- 
sbip sbows tbat tbe only tbing found tberein, wbicb can be invoked 
to forfait bis membersbip, is found in tbe paragrapb: 

"I hereby agrée that I wlll punctually pay ail dues and assessments for 
■which I may become liable, and tbat I will be govemed, and this contract 
shall be controUed, by ail the laws, rules, and régulations of the order, gov- 
emlng this raak, now in force, or that may hereafter be enaeted, or submit 
to the penalties therein contained." 

There is no penalty of forfeiture declared in tbis language, and 
altbougb be tbere promised to pay ail dues, unless tbere is sucb 
penalty attacbed to sucb nonpayment by some otber rule or régula- 
tion, it cannot be beld to ensue. It is claimed tbat sucb rule is 
found in wbat was at tbat time article 10, § 1, and wbat bas since 
become article 8, § 1, of tbe code of laws, rules, and régulations 
of tbe order adopted by tbe board of control of tbe suprême lodge 
of tbe order, wbicb is: 

"When a member of the Endowment rank becomes In arrears to his lodge 
for an amount equal to one year's dues, he shall forfelt his membershlp to the 
section and said rank, and render void his endowment certlficate." 

Upon tbe binding force of tbis rule tbe questions in tbis case 
dépend. Tbe deceased bad bound bimself to be governed, and 
stipulated tbat tbe contract sbould be controUed, by aU tbe laws, 
rules, and régulations of tbe order, and by tbis measure alone can 
tbe rîgbts of bis beneficiary be determined. 

Tbe constitution of tbe order, wbicb must be accepted as the 
fundamental, organic, and controUing law, provides for the man- 
ner of tbe forfeiture of tbe rigbts of members, and in article 
11, § 1, déclares tbat, if one resign, "sucb résignation shall cause 
a forfeiture of ail amounts paid into, and ail claîms upon, tbe En- 
dowment rank." Section 2 provides tbat: 

"Whenever a member of the Endowment rank withdraws from his lodge, 
or whenever his membershlp therein ceases, from any cause other than death, 
he thereby severs his connection with this rank, and forfeits ail his right, 
title, and Interest in and to the endowment fund." 

Section 3 provides for an appeal, in case of a suspension of a 
member, to tbe grand or suprême lodge. 

This would certainly seem to provide for the manner in wbicb 
and by wbicb a member sbould be beld to forfeit bis rigbts of 
membersbip, and raise the very serions question wbether any rule 
by wbicb this manner was cbanged, wbicb declared any otber 
manner of forfeiting sucb membersbip, did not infringe upon the 
constitutîonal rigbts of tbe members, and was tberefore null and 
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vois. The wéll-establislied principle ôf "expressio unius exclusîo 
alteriUs est" would seem to apply, and the providing one way of de- 
termining forfeiture predude another, and more stringent But 
■we do îttot flnd that we are compelled to décide such. question, 
as we coùsider it has already been done by the order itself. 

The constitution further provides, in the organization of the 
order, for a board of control, and states very fully its duties and 
powers. Article 8, § 5, provides that: 

"The board. shall hâve entlre charge and full control of the Endowment 
rank, subject to such restrictions as the suprême lodge may from tlme to 
tlme provide. They shall hear and détermine ail appeals, and their flndlngs 
shall be final, unless reversed by the suprême lodge in session," 

Section 9: 

"The board Is hereby authorized to enact gênerai laws, rules, and régula- 
tions, in conformlty with thls constitution, for the sections and the member- 
shlp of the Endowment rank, and alter and amend such gênerai laws, raies, 
and régulations, when, in thelr judgment, the needs of the rank requlre such 
action." 

In accordance with such provisions, the board of control adopted 
certain gênerai laws, rules, and régulations, and provided in article 
3, § 5, of the same, that the secretary of each section shall keep a 
financial account with each member, and in January furnish to 
the master of finance of the several lodges a list of the names, 
and request such ofiicer to inform him whenever any member of the 
lodge becanie in arrears to the lodge, of an amount equal to a year's 
dues. They also provided, as quoted in article 8, § 1, that when a 
member became in arrears to his lodge he should forfait his mem- 
bership in the section. It was by this board, and under the powers 
thus given, that the laws, rules, and régulations by one of which 
it is claimed the forfeiture took effect in this case were enacted. 
But it wiU be seen that thëir authority to esablish rules was 
limited to those which should be "in conformity with this consti- 
tution;'* otherwise, they had full control of the Endowment rank, 
not only tô make laws, but to hear appeals. They not only consti- 
tuted the chief législative body, but also the suprême court of 
the order, whose flndlngs were to be final, unless reversed by the 
suprême lodge in session. This was the organization, and thèse 
the established laws, of the order. The constitution had provided 
that when a member withdrew from his lodge, or his membersh'ip 
therein ceased from any cause other than death, he forfeited his 
rights, title, and interest to the endowment fund. The board of 
control had declared that if he was one year in arrears for dues 
the forfeiture took place. Whether this rule was or was not in 
conformity with the constitution, and how far it was binding, was 
directly submitted to the board of control, sitting as a judicial 
body, and passed upon. 

In addition to the copies of such constitution, régulations, and 
by-laws, we flnd in the record, and made a part of the bUl of ex- 
ceptions, by spécial déclaration, a flnding and décision of the 
board of control, as found 'in volume 5 of the journal of the suprême 
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lodge of Knights of Pythias for the year 1887-88, p. 4097, in a case 
presented to that board by the suprême secretary. 

It is contended by the plaintiff in error that this exhibit was 
not offered or received in évidence, and is not, therefore, a fact 
to be considered, and can hâve no bearîng or weight in this case. 
We cannot accept thèse views of this exhibit. It is brought di- 
rectly into this court by the plaintiff in error. Its validity is not 
questioned, nor that ît vras presented and considered by the court 
belovi^; and, if the substance or matter contained is relevant, we 
consider it too late to object to the manner in which it is presented 
for considération. When we examine the matter of this exhibit, 
we flnd that ît is a décision and ruling of the board of control," 
to whom the constitution of this order had given entire charge 
of this Endowment rank, under which this certiflcate had been 
given, and who had power to make, and who had made, ail laws, 
rules, and régulations, and in whom was the power to alter 
and amend such rules and régulations, when, in their judgment, 
the needs of the rank required action. Not only was it a décision 
and ruling of theirs upon a subject of which they had fuU juris- 
diction, but one in which their word became law. The facts also 
presented by the suprême secretary made it a case in which any 
ruling established became directly relevant in the questions herein 
pending. The case submitted to the board of control, as shown by 
the record of the journal of the suprême lodge, was: 

"Brother John A. Manildieim, a member of Sec. No. 63, Endowment rank, 
of Washington, D. C, dled on the llth day of January, 1887. At the time 
of his death he was In arrears to his lodge for one year's dues, but had paid 
ail of his assessments to his section of the Endowment rank." 

The décision was: 

"The board of control, after a very careful considération of the facts In this 
case, declded, in view of the fact that the keeper of records and seal of the 
lodge to which tho late John A. Manildieim belonged had lalled to notify thé 
section of which he was a member of the fact that said Brother Manikheim 
was lu arrears for dues to said lodge, and that said lodge had faUed to 
suspend said Manlltheim in accordance with the law, and that said section 
of the Endowment rank had received the monthly assessments of said 
Manikheim up to the date of his death, the Endowment rank is liable for the 
full amount of the endowments, and the suprême secretary is instmcted to 
pay the beneflciarles the amount due." 

The question therein presented was the exact one, in point of fact, 
as shown by the évidence, as in the case at bar: The brother of the 
order was in arrears for one year's dues, the keeper of records and 
seal of the lodge of which he was a member had failed to notify 
the section of which he was a member of the fact that he was in 
arrears for dues, and said lodge had failed to suspend him, and the 
section of the Endowment rank had received the monthly assess- 
ments up to the time of his death. 

There can be but one conclusion drawn from this décision. The 
board of control had been, by the case presented by the suprême 
secretary, brought face to face with their rule providing that sim- 
ply the being in arrears for a year should forfait membershlp as 
viewed in the light of, and compared with, article 11 of the consti- 
v.57F.no.3— 23 
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tutipn, and the question faîrly presented whether a forfeiture of 
rights in a manner not provided for in the constitution was in con- 
fomity with. it Their décision was a construction placed upon 
article 8 of the laws wMcli made it in conformity with. the constitu- 
tion, apâ. become of equally binding effect as the previous rule. 
That ttis was so considered by the suprême chancelier of the order 
is plainly seen by the immédiate issue of the instructions contained 
in the same exhibit, calling to the attention of the offlcers and 
members of the sectiojis the importance and necessity of immedi- 
ately forwarding information of ârrears of dues. 
, It is true that subsequently to this décision, in the gênerai laws 
and régulations adopted by the board of control October, 1890, the 
provisioiis of article 10, § 1, were continued in article 8, § 1, only 
changing the terms of arrears necessary to entail a forfeiture from 
six montas to a year; but this in no way, do we consider, added 
to its force. The board of control had àlready construed the law 
of article 10, § 1, and, in effect, declàred it not in conformity with 
the proyisions of the constitution; and a re-enactment of the same, 
with such immaterial change, could not do away with the force of 
the rule of construction given. 

We can in no degree aceept the position urged by the plaintiff in 
error, th^t this décision was res inter alios acta, and of no weight 
or releyancy in this case. This case is to be determined by the 
rules and regidations of tlie order. The order had, in its organiza- 
tion, established a board, to whom was given an almost unlimited 
power to establish rules and régulations which should control the 
relations, rights, and duties of its hundreds of thousands of indi- 
Tidual members, and to change and amend them as deemed best; 
and to hold that such a flnding as this was simply to détermine 
an individual oase "out of considération for the beneflciary," and 
might be changed in the next case from personal motives, would 
show a lack of appréciation of the principles, aims, and objects 
of the order, and the good faith of its board, to which we consider 
it justly entitled. We consider that the décision in the Mianik- 
heim Case was not only not res inter alios acta, but was a 
rule established by the same power, and entitled to the same 
respect, as the original article 10, § 1, and pronounced after more 
careful considération than that with which the former was en- 
acted. As well might it be claimed that the décisions of any su- 
prême judicial tribunal, state or national, establishing a rule of 
property or of individual rights, was res inter alios acta, and could 
not be relied upon as of any binding force by those who had subse- 
quently acquired property or claimed rights under identically the 
same circumstances. In this case even more weight should be 
given to such décision, for hère the board was not only judicial, 
but was also législative. It could not only say what the law was, 
but what it should be. 

The question, then, turns upon whether Kalinski was at his 
deâth a member of his lodge, notwithstanding his being more than 
one year in arrears. The constitution and by-laws of Syracuse 
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Lodge, of which. tke deceased waa a member, provide (article 16, § 
5)tliat: 

"A member iiVlio' ts in arreàrs to the amount of one year's dues, and bas 
been notified to pay the same, shaîl be suspended by the chancellor com- 
mander in open lodge, and a record of the same liept in the minutes." 

Until suspended in open lodge in accordance with. this section, 
we find no law that would forfeit the membership of Kalinski, al- 
though. Le had been notified of his being in arrears. 

But another view of this case may well be considered. In the 
case of Insurance Co. v. Eggleston, 96 U. S. 572, Justice Bradley, in 
speaking for the court, says: , 

"Any agreement, déclaration, or course of action, on the part of an In- 
surance conipauy, which leads a party Insured honestly to belicve that by 
conforming thereto a forfelture of hls policy will not be incurrcd, folio wed by 
due conformity on his part, will and ought to estop the company from tn- 
sisting upon the forfelture, though It might be clalmed under the express 
letter of the contract." 

Hère the order, the Insurance company, in the most public and 
authoritative manner, had published, as a portion of the journal 
of its suprême lodge, the sclemn judgment and decree of its highest 
législative and judicial body, declaring that a member from whom 
the monthly assessments had been received, and who had not been 
suspended at the time of his death, although a year's dues in ar- 
rears, had not forfeited his membership, but his beneflciary was 
entitled to his beneflt. This publication was made nearly four 
years before the death of Kalinski, and the suggestion that he may 
not hâve known of it cannot for a moment be accepted. What 
déclaration by an Insurance company could be more entitled to re- 
spect and confidence, and, if misleading, more liable to mislead? 
Such a published déclaration, made by a private or joint-stock In- 
surance company, would unquestionably prevent the forfelture of 
any policy coming within the terms of its provisions. How much 
more should it hâve such effect within the limits of an order like 
this, where it is presumed that such published déclarations are for 
the information and guidance of those whose mutuality of interest 
is one of the principles of its organization. Considering the déci- 
sion in the Manikheim Case în either way, as the establishment of a 
new rule, or as the publication of the décision of the board of con- 
trol, we consider the plaintîfï in error as estopped from pleading a for- 
felture, and we find no error in the court below, and the judgment 
is afiirmed, with costs. 



HUDMON et al. v. CUYAS. 

(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 

1. Salb^Warrantt — Stipulation fob Arbitration— Pleading. 

In an action for breach of contract in failing to deliver certain cotton 
of a prescribed quality, a plea is demurrable which allèges that the sale 
was made on condition that ail différences as to grade and quality should 
be settled by arbitratlon in Liverpool, but which fails to allège that such 
arbitratlon was a condition précèdent to bringing suit. 
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8. Pleading — Errob without Injdrt. 

The sustaining of a demtirrer to a valld plea Is not reverrfble error when 
another plea Is admitted which includes ail the matter alleged In the flrst 
plea, -with an addition, and lets in ail the proof sought to be introduced 
nnder the fii-st plea. 

8. Appeal— Harmlbss Ehrok— Plea— Evidence. 

In au action for breach of contract of sale, where a demurrer to a 
Spécial plea of set-off is erroneously sustalned, the error is harmless when 
plaintlff, in support of his aceonnt, and under the gênerai Issue, intro- 
dnces such évidence as to the matters covered by the spécial plea as would 
open the door for aU ihe évidence which défendant could hâve offered 
thereunder if it had boen held good. Toulmin, District Judge, dissenting. 

4. Same— ^Instkuctioks— Absthact Propositions. 

A judgment wlU not be reversed because the charge embraced an er- 
roneous proposition of law, whiéh, so far as the record shows, had no 
application to any évidence in the case, although the record states tliat 
there ,was "other évidence," the nature of which does not appear. Toul- 
min, District Judge, dissenting. 

6. Sale — Breach op Wabkanty— Measure of Damages. 

Where cotton is sold by sample, with warranty of quality, and an in- 
ferior quality is delivered, which nécessitâtes a reseUing and a purchase 
of othei' cotton to replace it, the buyer may recover as damages the cost 
of such reselllng and replaclng. Toulmin, District Judge, dissenting, on 
the ground th<at such datuages are spécial, and can only be recovered 
wheû speclally pleaded. 

In E»or to the Circuit Court of the United States for the District 
of Alabama. 

At Law. Action by J. Cuyas against Hudmon Bros. & Co. for 
breach of contract in fâiling to deliver cotton of a specifled quaJity. 
Demurrers ^to certain pleas jivere sustàiûed, and judgment given for 
plaintiff upon a verdict retumed in his favor. Défendants bring 
error. Affirmed- 

E. B. Bames, (A. & E. B. Bames and Arrington & Graham, on 
tiie brief,) for plaintiff s in error. 

J. Eandolph Anderson, (Charlton, Mackall & Anderson, on the 
brief,) for défendant in error. 

Before PAEDEE and McCOEMlCK, Circuit Judges, and TOUL- 
MIN", District Judge. 

McCOEMIOK, Circuit Judge. In October and November, 1890, 
the défendant in error, a citizen of Georgia, and résident of Savan- 
nah, contracted with plaintiffs in error, citizens of Alabama, for 
300 baies of cotton, to be of a named grade and price, and to be 
delivered at Savannah, Ga., f. o. b., under rules of the Savannah 
board of trade. The cotton was shipped by rail to Savannah, 
samples, weights, marks, etc., sent défendant in error, with railroad 
receipt, who thereupon paid the price, amounting to $15,900.95. Six- 
ty-flve baies of the cotton miscarried, and were paid for by the 
railroad. Two hundred and thirty-flve baies were reeeived, but 
proved to be so far below the grade and value siwcifled in the con- 
tract and samples sent that défendant in error declined to export 
them, and, af ter due notice to plaintifEs ia error and to their broker, 
through whom the contract had been made, proceeded to replace 
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the 300 baies, and had thèse 235 baies sold In Savannah. for account 
of défendant in error. In bis acconnt, based on thèse transac- 
tions, the défendant in error charges: "Dec. 8. Cost of replacing 
300 baies, * * ♦ $300.00. Dec. 28. Time and expense attend- 
ing to the resale of 235 baies of cotton, • • • |117.50." This 
account claims a balance due défendant in error January 31, 1891, 
12,694.59. April 13, 1891, défendant in error commenced his action 
against the plaintiffs in error in the United States circuit court for 
the middle district of Alabama, claiming in his complaint this bal- 
ance of $2,694.59 in three common counts: (1) As due on account; 
(2) balance due for breach of a contract, (setting out oontract;) (3) 
money received to use of plaintiff ; with a fourth count, as amended, 
claiming $16,000, (setting out contract and breach with careful dé- 
tail.) 

To the complaint as amended the défendants plead: (1) They 
did not promise as charged; (2) they are not guilty as charged; 
with thèse additional pleas: 

"(3) And défendants, as further défense to the aoKon of the plaintifC, say 
that at the time said action was commenced the plalntlfC was indebted to 
tliem in the sum of $100, for this, that in the month of November, 1890, the 
défendants sold to the plaintiff one hundred baies of mlddling cotton, to be 
delivered f. o. b. Savannah, for export in the state of Georgia, at nlne and 
nine-sixteenths cents per pound, which cotton was tendered by the défend- 
ants to the plaintiff, and the plaintiff refused to recelve and pay for the same, 
and cotton decllned In price, and défendants were compeUed to sell such 
cotton at nine and seven-sixteenths cents per poimd, to their damage as 
aforesaid. 

"(4) And défendants, for further answer to the said complaint as amended, 
say that the three hundred baies of cotton referred to and mentioned in the 
said complaint as amended were sold to the plaintiff by défendants on condi- 
tion that ail différences as to grade and quality of the same should be settled 
by arbitration in the city ol Liverpool, Bngland, and plaintiff has never 
demanded of the défendants that the said différences as to the grade and 
quality thereof should be settled by arbitration in the city of Liverpool, Bng- 
land, and that such différences, if any there were, were never settled by 
arbitration. 

"(5) And the défendants, for further answer to the said complaint as 
amended, say that the three hundred baies of cotton referred to and men- 
tioned in the said complaint as amended were sold by the défendants to the 
plaintiff on condition that aU différences as to grade and quality of the same 
should be settled by arbitration In the city of Liverpool, Bngland, and it was 
agreed in the contract for the sale and purchase thereof that no action should 
be maintainable for any différence in grade and quality of the said cotton 
until after the award of such arbitration, and plaintiff has never demanded 
of the défendants that such différences as to grade and quality of said cot- 
ton should be settled by arbitration In the city of Liverpool, Bngland, and 
that such différences, If any there were, were never settled by arbitration." 

Plaintiff (below) demurred to plea No. 3 on the grounds: (1) That 
said plea fails to allège a tender of the cotton by the défendants. 
(2) It fails to allège an unjustiflable refusai to accept the cotton on 
part of plaintiff. 

To plea No. 4: 

"(1) There is no allégation In the plea that' ail the cotmts of the complaint 
are founded on the contract set out in the plea. (2) The plea is not an 
answer to the wholê complaint. (3) The plea fails to allega that it was one 
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o£ the tenns 0* the allegéd coatract 'tHat no suit shbiilcl be brought vmtll 
after arbitratîon had. (4) Sald plea falla to show that the condition therein 
Bet, f orth wàs such as tp pifevènt .the maintenance o£ a suit (5) The alleged 
àgireément to arbltrate, set .f orth In Said plea, cjoiUd not prerent plaantlff from 
brlnglng or malntaining this suit" 

Plaintifl d,eJuurred to the fifth plea, but Ms demurrer was over- 
ruled as to that plea. The demurrers to the third and fourth pleas 
were sustaiîied. The sustaining of thèse demurrers is assigned as 
error. The fourth plea was had, and the demurrer thereto was 
properly sustained, because said plea did not show that, under the 
agreement, an arbltration in Liverpool as to ail différences as to 
grade and quality was a condition précèdent to bringing suit 
Hamnton v. Liverpool, etc., Ins. Oo., 136 U. S. 255, 10 Sup. (Jt. Kep. 
945; Hamilton v. Home Ins. Co., 137 U. S. 385, 11 Sup. Ct. Eep. 133. 

In addition, we may notice that the mling complained of was 
without injury to the plaintiffs in érror because said fourth plea is 
substantiaUy embraced in the flfth plea, with an addition, which 
fifth plea was sustained, and let in ail the proof . 

As to the third amended plea, we consider that if that plea was 
good, and the sustaining of the demurrer to it erroneous, the rec- 
ord shows that it Was error without injury in this case. The oflBce 
of such a plea is to let in the proof of défensive matter, and this 
record shows that under the gênerai issues, or in explana- 
tion and support of plaintiffs' account, either ail the dealings 
of the parties referred to in this third plea were shown by the 
proof embraced in the bUl of exceptions, or in other proof which the 
bill says was in the case, or at least so much was put in by plain- 
tiffs as would hâve admitted and called for ail the proof the de- 
fendant may hâve had on that subject, and on this point no ex- 
ception is taken to'the charge of the court or to the refusing of 
a proper request for a charge. 

It is urged that the court erred in charging the jury "sub- 
stantiaUy that the plaintiff was entitled to compensation for his 
time and expenses in replacing 235 baies of cotton bought from 
Refendants, which he had rejected, if said 235 baies of cotton did 
not come up to the grade at which plaintiff purchased the same." 

After a carèful examination of the record, we are unable to flnd 
the évidence supporting, or tending to support, the issue to which 
this charge appears to be addressed. From ail that is fumished 
us, it appears that this substantial charge complained of is merely 
an abstract proposition, the giving of which may or may not bave 
misled the Jury, according to the circumstances of the trial, not 
shown us by the record brought up, That record says "there is 
other évidence in the case." 

In Jones v. Buckell, 104 U. S. 554, it is said: 

"With no issue made dlrectly by the pleadlng, and no évidence set forth 
or referred to In the bill of exceptions, showing the materiality of the charge 
complained of, the case présents to us only an abstract proposition of law, 
which may or may not hâve been stated by the court in a way to be inju- 
rlous to the plaintiffs in error. Such a proposition we are not required to 
consider." 
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And, again, that court says, in Eailroad Co. v. Madison, 123 U. 
S. 542, 8 Sup. et Kep. 246: 

"The record, as it cornes to via, présents only abstract questions of law, 
whieh may or may net hâve been ruled in a way to affect the défendant 
injTirlously. It bas long been settled that such questions will not be con- 
sidered hère on a writ ol error, unless It appears from the blll of exceptions, 
or otherwlse In the record, that the facts were such as to make them ma- 
terial to the issue whlch was tried." 

The account declared on embraces no item for "compensation 
for liis time and expenses in replacing two hundred and thirty-five 
baies of cotton, bought from défendants, and which he had re- 
jected." 

If it did, and the charge was thus relieved of its abstract fea- 
tures, it would seem that there may be exceptions to the gênerai 
rule that the measure of damages on the seller's failure to de- 
liTer goods according to contract is the différence between the con- 
tract price and the market price of the goods at the time when, 
and the place where, they should hare been delivered; and that 
when goods are sold by sample, with a warranty as to quality, and 
delivery is made of an inferior quality, necessitating a rejection, 
a retum, or a reselling of the goods, and a replacing of the spécial 
quality contract«d for, the cost of reselling and replacing is neces- 
sary and natural damage, as much to be considered as différence in 
price. See 2 Benj. Sales, (Kerr's Ed. 1888,) § 1260 et seq. 

In Penn t. Smith, 93 Ala. 476, 9 South. Eep. 609, Smith had 
shipped from Tennessee to Alabama flour to Penn, on order speci- 
fying brand and price, which Penn refused to take. In an action 
for damages Smith claimed as part of his damage compensation 
for time and expense of the member of his flrm who came to Ope- 
lika, and made resale there of the goods rejected, and the suprême 
court of Alabama held that he could not recover for the time and 
expense of the member of the flrm who came to Opelika and made 
the sale. In Barker v. Mann, 5 Bush, 672, Baker, a nierchant in 
Louisyille, Ky., sold, in Louisville, and to be there delivered to 
Mann, a merchant doing business in Brownsville, Tenn., certain 
goods to be shipped to Brownsville, to be used in Mann's business. 
Baker failed to send the goods, and Mann brought his action for 
damages for the nondelivery of the goods. The suprême court 
of Kentucky found in that case that the most diflScult question 
was as to the measure of damages, and, after reviewing a number 
of English and American cases, say: 

"In this case appellants promptly Informed the appellees of thelr Intention 
to abandon the sale, and there is no reason asslgned or appearlng why they 
could not supply the same articles withln a few days from other vendors 
in the Loulsvjlle market. Had they doue so, their necessary expense, to- 
gether wlth their time and trouble, • * * should be regarded as éléments 
making up their damages. * * • It is difficult to lay down any universal 
rule. for each case must, at lenst to a great extent, dépend upon its own 
peculiar facts." 

It is to be observed that the appeUants did not demur to ap- 
pellee's complaint, and did not object to the introduction of evi- 
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(tence on the ground that tliere was no plea to admit it On con- 
sidération of the case as brought up to us, we flnd no error in the 
rulings of the circuit court requiring a reversai of the judgment, 
and it is therefore afflrmed. 

TOÛLilIN, District Judge, (dissenting.) I regret that I am not 
able to agrée with the court in the conclusions reached by it in 
this case, but I think there are two errors shown by the record 
for which the judgment of the court below should be reversed. The 
complàint contains several counfs, two of which are for damages 
for brèach of a contract, and the others are the common money 
counts. To the complàint the défendants below, (the plaintiffs 
in error hère,) among other things, pleaded set-off, designated in 
the record as "Plea No. 3." The plea, in substance, is that the 
défendants sold to the plaintiflf (défendant in error hère) a lot of 
cotton for a specified price, which cotton was tendered to the plain- 
tif?, who rèfused to receive and pay for it, and the défendants claim 
as damages the différence between the price agreed to be paid and 
the market value of the cotton at the time of the alleged breach 
of contract of sale. 

If the averments of the plea were true, the défendants had a 
right of action against the plaintifif, (2 Brick. Dig. p. 415, § 172; Id. 
p. 416, § 192; Id. p. 423, § 14,) and a right to set up their claim 
in a plea; and such set-off would extinguish, in whole or in part, 
as the case may be, the plaintiff's demand, (Code Ala. § 2678.) To 
this plea plaintiff demurred, on the grounds (1) that the plea fails 
to allège a tender of the cotton by the défendants; and (2) it fails 
to allège an unjustiflable refusai to accept the cotton on the part 
of plaintiff. 

The flrst ground is not weU taken in point of fact The plea 
does aver a tender. 

The second ground is not well taken, because the défendants were 
not required to négative défensive matter to the claim made in 
their plea. If the refusai to accept the cotton was justifiable, it 
devolved on the plaintiff to set it up in a replication to the plea. 

The court erred in sustaining the demurrers to the plea. But 
it is said that, if the court did err in this niling, it was error with- 
out injury, because the record shows that the plaintiff, in testify- 
ing in explanation and support of his demand, and of his account 
in connection therewith, testifles to his dealings with the défend- 
ants in référence to the particular cotton mentioned in this plea. 
While this is true, it nowhere appears in the record that the défend- 
ants testified, or offered to testify, in support of their demand set 
up in the plea. It is true that the bill of exceptions states there 
was other évidence than that set out in the bill, and i£ is suggested 
that in the évidence omitted from the record there may hâve been 
some prcof on the part of défendants in support of their plea of 
set-ofif. If we can indulge in presumptions on the subject, I 
think the presumption is that there was no such évidence, for the 
reason that it would not hâve been admissible, under the state of 
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the pleadings, after the plea of set-ofE was stricken ont. Set-off 
is not available nnder the gênerai issue, butmustbe specîaUypleaded. 
Odum V. Kailroad Co., 94 Ala. 488, 10 South. Rep. 222. Besides, 
if sustaining the demurrers to the plea was error, the presumption 
of injury arises, which can be rebutted only when it affirmatively 
appears from the record that proof of the matter set up in the 
plea was allowed, notwithstanding the plea, under which alone it 
was admissible, had been stricken eut. 1 Brick. Dig. p. 778, §§ 72, 
74; I^lls V. Weissinger, 11 Ala. 801; Pinkston v. Greene, 9 Ala. 
19; 1 Brick. Dig. p. 780, § 100; Leslie t. Sims, 39 Ala. 161; Moody 
V. McCown, Id. 586; Foster v. State, Id. 229; Buford v. Gould, 35 
Ala. 265. 

I am aiso of opinion that the court erred in giving the charge 
set out in the record, and to which exception was taken. In View 
of the évidence found in the bUl of exceptions, the charge was ab- 
stract. Giving an abstract charge is not an error for which the 
judgment wiU be reversed, unless it appears the jury were thereby 
misled to the préjudice of the appellant. But when the bill of 
exceptions does not, as in this case, set out ail the évidence, it 
will be presumed that the charge given was not abstract. 1 Brick. 
Dig. p. 336, § 12; Bussell v. Erwin, 38 Ala. 44; McLemore V. Nuckolls, 
37 Ala. 662; Nesbitt v. Pearson, 33 Ala. 668. Presuming, then, 
that the charge was not abstract, was it erroneous? The charge 
was "that the plaintiff was entitled to compensation for his time 
and expenses in replacing 235 baies of cotton, bought from the 
défendants, which he had rejected, if said 235 baies of cotton did 
not come up to the grade at which plaintiff purchased the same." 
The account declared on by plaintifiE embraced no item for "com- 
pensation for his time and expenses," and, in my opinion, such 
compensation, if recoverable at ail in a case like this, is not re- 
coverable under the spécial coimts in the complaint. They are 
for damages for breach of contract. The breach alleged is that 
défendants failed to ship or deliver to plaintiff a lot of cotton of 
a specifled grade or class which was bought from them by him. 
The complaint claims gênerai damages, which are such as neces- 
sarily result, and as the law implies, from the wrongful act com- 
plained of. No particular or spécial damage is claimed, which is 
such damage as really took place, and not implied by law. The 
distinction between gênerai damages and particular or spécial 
damage requlres the plaintiff, if he seeks to recover such spécial 
damage, to notify the défendant by appropriate spécial averments 
in the déclaration, so that he may not be taken by surprise. 1 
Chitty, PI. 339; 2 Greenl. Ev. § 254; 2 Benj. Sales, § 1306; 1 Suth. 
Dam. 763; Lewis v. PauU, 42 Ala. 136; Dickinson v. Boyle, 17 
Pick. 78; Eailroad Co. v. Tapia, 94 Ala. 226, 10 South. Eep. 236. 

A plaintiff cannot recover upon proof without pleading. Smith 
V. Gaffard, 33 Ala. 172; Eobinson v. Drummond, 24 Ala. 174. 

The damages recoverable by the plaintiff in this case are the 
natural and proximate conséquence of the act complained of as 
injurions. The measure of damages is the différence between the 
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price which plaintifE paîd for tib.e cotton delivered at SavannaJhi 
and the market price at Savannaà at the time of delivery of cot- 
ton of like grade or class; or, in other words, tlie différence be- 
tween the value of the cotton at the time of delivery, if the repré- 
sentation as to quality were true, and the actual value in point 
of fact Cawthorn v. Lusk, (Ala.) 11 South. Rep. 731; 1 Suth. Dam. 
74, 82, 84, 91; 2 Benj. Sales, §§ 1117, 1305; Rose v. Bozeman, 41 
Ala. 678, and authorities cited in the opinion; Johnson v. Allen, 
78 Ala, 387; Bell v, Reynolds, Id. 511. 

If the plaintifif received and resold the cotton, he could recover 
the différence between the price he paid and the price received. 2 
Greenl. Ev. § 262; Penn v. Smith, 93 Ala. 476, 9 South. Rep. 609. 

In an action of this character "the compensation to which the 
plaintifl is entitled is to be awarded as damages according to es- 
tablished raies, and its amount is a question of law, not governed 
by any arbitrary assessment, nor, on ihe other hand, left to the 
fluctuating discrétion of ei,ther judge or jury." Rose v. Bozeman, 
supra; Sedg. Dam. marg. p. ?9. 

My opinion is that, on the pleadings and the facts, the charge 
of the court was erroneous. For the reasons stated, I feel obliged 
to dissent from the opinion and judgment of the court in the case. 



TEXAS & P. BY. CO. v. MINNIOK et al 

(Qlrcidt Court of Appeals, Flfth Circuit June 27, 1893.) 

No. 12& 

1. Master AiîD Sebtant— Personal Injuriks — Defective Machinert— In-' 

STRUCTIONS. 

la an action to recover damages for the deatà of a locomotive engineer, 
■which was caused by the burning of a bridge alleged to hâve been set 
on fire by a locomotive of defeotive design, the court refused to charge 
that, if a person of ordinary care would not hâve f oreseen that the use 
of enginés of this type could reasonably hâve been expected to resuit in 
injury to deceased, then there could bè no recovery. Eeld, that there was 
no error in the refusai, for the Instruction was too narrow, in con- 
fining the reasonable expectation of injiuy to the deceased, alone, of ail 
the company's employés. 

2. SaMB— ASSUMPTION OF RlSKS— INSTRUCTIONS. 

It appearing that deceased had himself been drivlng an engine of the 
alleged détective design, it was error, in the absence of anything on the 
subject in the gênerai charge, to refuse an instruction that, when de- 
ceased tbok employment as an engineer, he assumed to understand an 
engine, ând knew the dangers attending its use, and was presumed to hâve 
talien the risk of being injured by reason of any peeuliarlty in the con- 
struction of the englues in use by défendant 

8. Samb. . ^ 

It appéàring that the company had no watchman or traclî wallier at 
this bridge atnight, and there being évidence tending to show that de- 
ce^ised Wàis awa;re of the fact, it was error to refuse a charge that If he 
line\r ttiis he assumed the risii of being iojured by reason thereof. 
4. TsiAii — Instructions— Rbfusal op Rbqubsts. 

There is no, error in refusing a requested charge, when the court has al- 
ready givéh instructions which are, in substance, the same as that re- 
quested. 
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In Error to the Circuit Court of tHé United States for the East- 
ern District of Texas. Reversed. 
Statemént by LOCKE, District Judge: 

On the 30th day of January, 1892, W. W. Mlnnick, an engineer on the 
Texas & Pacific Railway, whlle nmnmg a train on that railway between 
New Orléans and Marshall, and at a point near RobeUne, in the state of 
Lioulsiana, ran into a biuning trestle oir bridge, and was Ijilled by his englne 
going through the bridge, and faUing upon him. He left surviving him his 
wife, Maggie Minolcls, and five children. On the 23d day of July, 1892, 
Maggle Minnick, his wlfe, instituted suit in the district court of Harrison 
county, Tex., on behalf of herself, and as next friend of her children, agalnst 
the Texas & Pacific Railway Company, for the sum of $30,000, actual dam- 
ages, growlng out of the death of her husband. This cause was removed to 
the circuit court of the United States for the eastem district of Texas. 

ïhe grounds upon which the défendants in error seeli to hold plaintlflf in 
error Uable for the death of the said W. W. Minnick, and as set forth in the 
amended pétition filed by the défendants in error in the circuit court of the 
United States on the 23d day of January,. 1893, are, in substance: (1) That 
the plalntiff in error was negUgent in not waitxihing said bridge or trestle; 
(2) that the plaintifC in error was négligent in operating dangerous and de- 
fective englues over and upon said bridge, by which said dangerous and de- 
fective engines said bridge was set on flre. Plalntiff In error answered— 
First, by gênerai déniai; second, that the deceased, W. W. Minnick, knew of 
the dangers attending his employment as locomotive engineer, and assumed 
and took the risk of such accident as caused his death; third, that there were 
no defects in the engine used by them, and that said W. W. Minnick, de- 
ceased, knew the kind of engine used by plalntiff in error, and that he knew 
there were no guards or watchmen for the bridge that was bumed, and that 
he had assumed the rlsk by either of said causes. 

At the trial the court charged the jury as foUows: 

"This is a suit by Maggie Mmnick, as the surviving wife of W. W. Mhmlck, 
for herself, and for the use and beneflt of John R. Minnick, F. W. Minnick, 
A. B. Minnick, Jennle and Fannie Minnick, as surviving children of said W. 
W. Minnick, deceased, against the Texas & Pacific Railway Company, for 
damages sustalned by them, as the surviving wife and children of the said W. 
W. Minnick, for the death of said W. W. Minnick, which, plalntiffs clalm, 
was caused by the négligence of défendant while the said W. W. Minnick was 
a locomotive enginesr in its employ, near the town of Robeline, in the state 
of Louisiana. Plalntiffs claim that défendant was guilty of négligence in 
operating an engine on its road, which was détective, dangerous, and out of 
repair, the condition of which englue was known to défendant, or could hâve 
been known to défendant by the use of ordinary care, and which was not 
knQwn to said W. W. Minnick, and that défendant was further guilty of nég- 
ligence in not having its bridges, trestles, and road inspected and watched, 
and failed to exercise ordinary care in inspecting, and keeping in proper 
repair and condition, said trestles and bridges, which was known to de- 
fendant, or could hâve been known to défendant by the exercise of ordinary 
care, and ail of which was imknown to said Minnick; that a defectlve engine 
of défendant set fire to the bridge or trestle through which the engine of 
deceased, Minnick, fell, and, falltng on him, killed him, which was known to' de- 
fendant, or could hâve been known to défendant by the use of ordinary 
care, and which détective en^ne was miknown to said Minnick; that the 
buming of said bridge was known to said défendant or could hâve been 
known to défendant by the exercise of ordinary care on its part, and that 
said Minnick did not know it. The défendant pleads a gênerai déniai, which 
gênerai déniai throws upon plalntiffs the burden of proving ail the alléga- 
tions in their pétition. The défendant also pleads that the deceased, W. W. 
Minnick, knew of the dangers attending his employment as a locomotive 
engineer, and assumed and took the risk of such accidents as caused his 
death. Défendant also pleads that there were no defects in the engine used 
by it, and that W. W. Minnick knew the kind of engine used by défendant, 
and that he knew that there were no guards or watchmen for the bridge that 
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was bumed, and that causèfl said MbmlGk's deàtii, and that said Minnlct 
took and assumed the rlsk of being Injured by either of said causes. Thèse 
are substantlaUy the Issues made between the parties, as made by tbeir 
pleadings. 

, "The jury are Instracted that It was the duty of the défendant company to 
use ail reasonable care and prudence for the safety of those in their service, 
by provîdlng them machlnery, or other instrumentalitles reasonably safe and 
suitable for the use of the servant. If the défendant company failed In thla 
duty of précaution and care, It is responsible for an Injury whlch may happen 
through a defect of machlnery or other instrumentalities, -whlch was known 
to défendant, or could hâve been known to défendant by the exercise of 
reas»nable care and prudence on Its part If the jury believe from the 
evidienee that, at the time of the death of said W. W. Mionlck, he was in the 
service of défendant company aa a locomotive eagineer, engaged In operating 
an engine over the Une of railway of défendant company ta the state of 
Louislana, and that said Maggie Minnick Is bis survivlng wife, and that said 
John B. Minnick, F. W. Minnick, A, B. Minnick, Jennie Mlnnlck, and Fannie 
Minnick are minors, and the survivlng children of said W. W. Minnick, and 
that a defective and dangerous engine of défendant set fire to a bridge in 
tiie said Jine of railway of défendant, and thereby rendered the said bridge 
unsafe and dangerous, and unflt for the piu^ses for whlch It was being 
used by défendant, and thereby caused the death of W. W. Minnick, and 
you fnrther believe the défendant knew that said engine was defective and 
dangerous, or by the exercise of reasonable care and prudence could hâve 
known of the condition of such defective and dangerous enghie, and that 
défendant tailed in this duty of précaution and care, and that by reason of 
s\\cfi failure on the part of said défendant the said Minnick was killed, then 
you wiU flnd fQr plalntlffs, unless you flnd for défendant under some other 
Ipstruction. Or If the jury believe from the évidence that one of the bridges 
In, the Une of railway of défendant company was defective and dangerous, 
and unflt for the purpose for whlch It was being used by the défendant com- 
pany, by reason of Its being in a burnt condition, and the jury further be- 
lieve that défendant company knew of such defective and dangerous and un- 
flt condition of said bridge, or could hâve known of its condition by the 
exercise of reasonable care and prudence, and failed in Its duty of précaution 
and care, and that said defective and dangerous condition of said bridge 
was the proisçlmate cause of the death of the said W. W. Mlnnlck, and that, 
àt the tlme of the death of the said Mlnnlck, he was In the service of the 
défendant, engaged in operating an engine over the said Une of railway oi 
the défendant company, as a locomotive engineer, and that said Maggie Mln- 
nlck is the survivlng wife of said W. W. Minnick, and that John R. Minnick, 
A. B. Minnick, F. W. Minnick, Jennie Minnick, and Fannie Minnick are the 
snrviving mlnor children of said W. "W. Minnick, then the jury will flnd for 
tbe plaintiffs, tinless you flnd for the défendant under some other portion- of 
thèse instructions. If the jury believe from the évidence that the engine of 
défendant company, which it is claimed set flre to the bridge, was reasonably 
safe for the purpose for whlch it was being used by défendant, although 
not of the best or newest or safest, then the ivary wiU flnd for the défendant. 
If the jury believe from the évidence that either the said bridge in de- 
fendant's said line of railway was not unsafe or dangerous, although not of 
the. safest or best character, or if the jury believe from the évidence that 
the engine nsed by défendant, which it is claimed set flre to the bridge, was 
noti imsafe or dangerous, although not as safe as other engtnes, then the 
^ry will flnd for the défendant. Or If the jury shall flnd from the évi- 
dence that both the said bridge In the line of railway of défendant, and said 
ep^ne of défendant, whlch it is claimed set flre to the bridge, were imsafe 
or dangerous, yet if the jury believe from the évidence that neither of thèse 
causes resulted in the death of the said W. W. Mlnnlck, nor were the proxi- 
mate causes produclng the injury whereof he dled, then the jiiry wiU flnd 
for the défendant It is Incumbent on plaintiffs, before they can reeover, 
npt only to prove the defects complalned of existed, but also that they, or one 
of them, werç the cause of the death of said Mlnnlck. If the death of the 
said Minnick was the resuit of accident, misadventure, or the want of ordl- 
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nary care or prudence on his part, or other causes net compiained of, then the 
jury will find for the défendant. If W. W. Minnick, knew of the condition of 
the engine of défendant, which it is claimed set fire to the bridge, or knew 
of the condition of said bridge, or tf said Minnick could liaye known of the 
condition of said engine or bridge by reasonable care and prudence on his 
part, then plaintiffs cannot recover. In case you flnd for the plaintiffs under 
the above and foregoing instructions, then you will flnd for them in such 
8um as wUl compensate them for the pecuniary. loss they may hâve sus- 
tained by reason of the death of said W. W. Minnick, taking into considéra- 
tion thelr circumstances in lifè, the probable pecuniary beneflts that would 
hâve inured to them if said Minnick had lived, whereof you hâve to form 
the estimate according to the best llghts which your reason and expérience 
may afford you, and the testimony may hâve fumished. The average âge of 
buman life, and the life expectancy of deceased, as shown by approved life 
tables, are simply aids to your judgment, but are not conclusive upon the 
Judgment Yotu* reasonable common sensé, and the évidence, must form the 
estimate of the amoimt of loss; and. In case you flnd for plaintiffs, you wiU 
apportion the damages among plaintiffs according as you may think proper, 
tmder aU évidence in the case, stating in your verdict what you find, and 
how you apportion the same among the plaintiffs. In case you find for the 
défendant, you will simply say so." 

Whereupon the défendant requested the court to charge the jury as fol- 
lows: "First. In this case there is no évidence that the engine that it is 
claimed set fire to the bridge was ont of repair. But it is claimed that the 
kind of engine used was defective in original construction. Upon this point 
jou are instructed as foUows: The railway company had a right to adopt 
proposed improvements in englues, by which the escape of fire is lessened. 
if in doing so they use the care that an ordinarUy prudent man would ex- 
ercise under simllar circumstances. Second. The raUway company is not 
compelled to use the safest engines, and may test proposed improvements 
in engines, if they use ordinary care in dolng so. Thlrd. If a person of 
ordinary care would not hâve foreseen that the use of the engines with a 
Brown stack would or could hâve been reasonably expected to bave resulted 
in injury to Minnick, then plaintifC cannot recover. Fourth. If the engines 
in use threw less fire ont of the smokestack, then the fact that it threw 
more fire out of the ashpan would not constitute such négligence as to 
make the company liable in this case. Fifth. When Minnick took employ- 
ment as an engineer, he assumed to understand an engine, and to know 
Tvhatever dangers attend its use, and in this case Minnick is presumed to 
hâve taken the risk of being injured by reason of any peculiarity in the 
construction of the engine used by the défendant. Sixth. There is no law that 
compels the company to hâve traok walkers or watchmen at their bridges at 
might, at ail tlmes. If Minnick knew there were no track walkers or watch- 
men at this bridge, he assumed the rislt of being injured by reason of the 
fact that there were no track walkers or watchmen." 

Which instructions the court refused, The trial resulted in a verdict and 
judgment for $13,500, from which the plalntiff in error bas taken a writ 
of error to this court, assigning as error the refusai of the court below to 
give each of the Instructions asked. 

T. J. Freeman and F. H. Prendergast, for plaintiiï in error. 
W. H. Pope and W, G. Lane, for défendants in error. 

Before PAEDEE and McCOEMIOK, Circuit Judges, and LOCKE, 
District Judge. , 

LOCKE, District Judge, (after stating the facts as above.) Th.e 
only assigned errors which we are called upon to consider are those 
alleged to hâve been committed in a refusai to give the charges 
requested. The charge given by the court was very fuU, covering 
very largely ail questions which might arise in the case; but it is 
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«laiimed by plaintifE in error that, upon the points up&n which in- 
fitructions werè asked, the law was not stated to the jury, or, if at 
ail, not 80 ftiUy and clearly as the circumstancès and évidence of 
the case: would demand. Considering each requested instruction in 
the order asked, we find the flrst asking that the jury be instructed 
that there Was no évidence that the engine that is claîmed to hâve 
set flre to the bridge -was out of repair, but it is claimed that the 
kind of engine used was defective in original construction, and they 
be instructed as foUows: 

"The railway ci)mpan3' liad the rlght to adopt proposed improvements in 
engines, by which the escape of fire is lessened, if in dolng so they use the 
care that an ordinarily prudent man wonld exerrase under similar circum- 
stancès." 

A careful examination of the testimony shows that the question 
is properly stated in sùch instruction. The contest through the 
entire case was not the bad condition of the engine which is 
claimed to hâve set fire to the bridge, but the mode of construction, 
and the attempted disposition of the sparks and cinders from the 
engines in those prcvided with the so-called Brown stack, and we 
fail to find any évidence showing that that particular engine was 
ont of repair, but it was one with a Brown stack, and many of the 
engines had been furnished with such for the purpose of arresting 
sparks, and preventing their escape frôm the stack, and forcing 
them into the ashpan. But would this instruction add anything, 
in behalf of plaintiif in error, to what had already been given? 
The court had already instructed the jury as foUows: 

"If the iytry believe from the évidence that the engine of défendant Com- 
pany, which it is claimed set fire to the bridge, was reasonably saf e for 
the purpose for which It was being used by défendant, although not of the 
best or newest or safest, then the jury will find for the défendant." 

And also charged the jury: 

"Or if the jury believe from the évidence that the engine used by défend- 
ant, which it Is claimed set flre to the bridge, was not unsafe or dangerous, 
although not as safe as other engines, then the jury will flnd for the défend- 
ant." 

This instruction was, if they found the eùgine "reasonably safe 
for the purpose, though not of the best or newest," or "not unsafe 
or dangerous, though not as safe as other engines," they should 
flnd for the défendant. It cannot be urged that substituting, in the 
measure of the condition of the engine, "one not unsafe or danger- 
ous," for "one that an ordinarily prudent man would use," would per- 
mit the employment of one of inferior condition. In ônding a ver- 
dict under the instructions given, they had to pass upon the ques- 
tion of the condition of the engine, — whether or not it was reason- 
ably safe for the purpose; and under the instractions asked they 
would only hâve had presented the question whether, in using it, 
the Company would be using the care an ordinarily prudent man 
would exercise. We consider the charge, as given, covered that 
point of law, and was fully as favorable to plaintiff in error as was 
that asked. 
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It was not a contested point whether or net the engine under in- 
quiry was or was not ont of repair, any more than in the manner 
of its construction, and the judge was not bound to instruct the 
jury that there was no évidence upon that point. It is true the 
whole condition of the engine on account of its construction was 
only in question, but we do not consider that an ordinarily prudent 
man would be justifled in using an engine not reasonably safe in 
its construction, although it might be a proposed improvement. This 
conclusion would apply with equal force to the second instruction 
asked, as we do not consider that a railway company would be justi- 
fied in using an engine "not reasonably safe," but "unsafe and danger- 
ous," for the length of time it appears the Brown stack had been 
used, although it might be testing proposed improvements. We 
therefore consider there was no error in ref using the flrst and sec- 
ond requested instructions, as the subject-matter had already been 
included in the gênerai charge. 

But, when we examine the third instruction asked, we fail to 
find anything in the gênerai charge that would cover the point 
there requested. Plaintiff below had alleged in her pétition that 
défendant company had been operating defective and dangerous 
engines over and upon its Une of road, by which the bridge was 
set on flre and burned, and that the defective and dangerous con- 
dition of the engine was known to défendant company, or could 
hâve been known by the use of ordinary care and diligence, and 
this knowledge, or the fact that it should hâve had such, becomes 
a question of law, which certainly might hâve weight in determin- 
ing the case; and inasmuch as it does not appear, as afarmatively 
proven, that any one who represented the company was informed of 
such defect, the question whether a person of ordinary care would 
or would not hâve f oreseen, or would or would not hâve reasonably 
expected, such a disaster from the use of the engine complained of 
as did resuit, should certainly hâve been submitted to the jury. 
But, while the knowledge or presumed knowledge or reasonable 
expectation might be inquired into, the language of the request 
would seem to confine the question to a limit altogether too narrow 
in its application. A person of ordinary care might foresee a dis- 
aster, and anticipate it, — might, on account of defective machinery 
or appliances, be constantly fearing and expecting it, — and yet not 
foresee or reasonably expect the particular individual who would 
be involved in it. As requested, the charge would prevent a ver- 
dict for plaintiff unless they found from the évidence that the use 
of the Brown smokestack would give a person of ordinary care a 
reasonable expectation that Minnick, of ail the hundreds of em- 
ployés engaged on the road would be the one injured. As asked, 
we find no error in refusing the instruction, but, if modifled as we 
flnd it quoted in the brief of the plaintiff in error, making the fore- 
seen or reasonably expected injury to some employé of the road, 
we consider it should be given. 

The fourth assignment of error is not insisted upon. 

The flfth assignment relates to the risks assumed by Minnick 
în his accepting employment from défendant company, and we fail 
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to flnd in the given charge any instructions upon that point. It 
was stated by the judge to be a plea in défense of the suit, tkat 
Minnick knew of the dangers attending his employment, and as- 
sumed and took the risk of such accidents as caused his death; 
but the record does not disclose that any charge was given 
upon that point, although it was a question of law. The instruc- 
tions asked hâve to be examined in the light of the évidence of the 
case. The only contest in this case has been that the peculiarity 
in the construction of the engine with the Brown stack was what 
set fire to the bridge. It appears that Minnick was well ac- 
quainted with such peculiarity, as he was himself driving one. We 
think it a well-established principle of law that an employé as- 
sumes the risks ordinarily incidental to the business, and the man- 
ner of the employer's performing it, where there is no def ect of 
machinery, or unknown hazards. The absence of any instruction 
in the gênerai charge upon the subject of risks assumed by the 
employé in accepting employment would, in our opinion, justify the 
asking of a spécial instruction upon that point, and that asked ap- 
pears justifled by the law and évidence of the case. 

The same argument would apply with equal force to the sixth 
instruction asked. The substance of it is that, if Minnick knew 
that there were no track walkers or watchmen at the bridge, he 
assumed the risks of disasters which might occur through their 
absence. Such absence would appear to be properly classed as a 
peculiarity! of the manner of the employer's carrying on his busi- 
ness. It was apparently open and well known to many of the em- 
ployés, and whether Minnick knew of it or not is a question cor- 
rectly left to the jury. 

In not giving in the gênerai charge or any spécial instruction 
the liability assumed by the plaintiff, we consider the court below 
êrred, to the înjurj' of the plaintiiï tn error. It is therefore ordered 
that the judgment be reversed, and the cause be remanded for a 
new triaL 



LOBWEB V. HARKIS. 
(Circuit Ooiirt of Appeals, Second Circuit. August 1, 1893.) 

1. Deceit— Sale dp BosmEas Enterphisb — Concbalmbnt of Phofits. 

Coneealment by the owner of a business enterprise of a décline in it» 
profits between tlié date of his.agreement to sell and the slgning of tihe 
contract of sale is actlonable, when the purcliaser has no opportanlty of 
discovering the décline, and has agreed to buy on the faith of représenta- 
tions as to the prior rate of profit, having told the seller that he would 
not buy If there had been a décline. 

2. Samb— Pleadikg. 

In an action of deceit, an objection that plalntlfC should hâve aUeged 
a fraudaient concealmetit, instead of a fraudulent représentation, wlU 
not be heard for the flrst time on wrlt of error. 
8. Samb— Damages — Pleading. 

In an action for false représentations made to the purchaser of a 
business enterprise, the charges of aocountants employed by hlm to ex- 
amine the books, and the fées of solicitors employed to organlze a corpo- 
ration to talie over the business, must be specially aUeged. 
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4. Samb. 

The profits whlch the purchaser of a business enterprise would hâve 
made out of the transfer thereof to a corporation to be organized for 
the purpose of taiing it are too uncertain to be recoverable by the pur- 
chaser In an action for fraudulent représentations, induclng the purchase, 
althoTigh a syndlcate had promised to imderwrlte the capital of the cor- 
poration, thereby, In effect, promlsing to subscrlbe ail the capital not 
contributed by others, but had not entered into any deflnlte or obUgatory 
contract with the purchaser. 

6. Excessive Damages— Kbmittitub. 

Where plaintiff, upon the findlngs of the Jury, Is entltled to recover 
a spécifie sum, but évidence of damage In a larger sum has erroneously 
been admltted, and judgment glven for such larger sum, the plalntifC may, 
by fillng a remittitor as to the excess, obtain an afflrmance of the Judg- 
ment. 

In Error to the Circuit Court of the United States for the 
Southern District of New York. 

At Law. Action by Harris against Loewer for false représenta^ 
tions. Judgment was given for plaintiflf. Défendant brings error. 
Afflrmed on condition of a remittitur by plaintiff of part of the 
judgment 

C. J. G. Hall, for plaintiff in error. 
Abel E. Blackmar, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judgea. 

WALLAOE, Circuit Judge. This is a writ of error brought by 
the défendant in the court below to review a judgment for the 
plaintiff entered upon the verdict of a jury. The action was 
brought for damages arising from an alleged false représentation 
made by the défendant to tixe plaintiff respecting the output and 
profits of the Grambrinus Brewing Company. The défendant had 
contemplated selUng the brewing concem to a corporation to be 
formed in England for the purpose of acquiring it and carrying 
on the business, and In this behalf had entered into a contract 
with one Grant. The contract, in effect, gave Grant an option for 
a specified time to purchase the concem for $1,100,000, payable 
partly in money, and partly in the bonds and shares of the corpora- 
tion; and within that time it was expected that he would organize 
the corporation, and perfect the transfer to it of the property and 
Dusîness. A prospectus had been prepared in July, 1890, for cir- 
culation, to induce subscriptions for shares^ setting forth the fea- 
tures of the scheme, and containing statements relative to the past 
output and profits of the brewery. Among other things, it stated 
that the business had increased remarkably in volume and profit 
from year to year; that the output had been 38,357 barrels for 
the year 1887, 78,314 barrels for the year 1888, 95,555 barrels for 
the year 1889, and for the five months of 1890 (January Ist to June 
Ist) there had been an increase in the output over the correspond- 
ing period of 1889 of 2,732 barrels; that the profits for the last 
year's business were |128,237; and that thèse statements were 
based upon information supplied by the défendant, and contained 
in the reports of expert accountants who had examined the books 
v.57F.no.3— 24 
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and accounts of the brewery for a period from April 1, 1888, to 
Septeniber 30, 1889. After the prospectus was prépared, tlie ac- 
countants reported the resiilts of a récent examination of the busi- 
ness of the brewery made by them covering a period ending August 
31, 1890; and this report showed a profit on the year's business of 
about 1140,000. Grant failed to carry through the scheme within 
the time prescribed by the contract between the défendant and 
himself. Thereupon the plaintiflf, who had to some extent been 
co-operating with Grant in London, came to New York, with a 
view of making an arrangement with the défendant for himself. 

Evidence was given upon the trial tending to show that early 
in January, 1891, the plaintifE and défendant had an interview at 
the city of New York, and at that time substantially reaehed an 
understanding by which the plaintiff was to hâve an option to 
purchase the property upon the basis of the contract which had 
previously been made wlli Grant He was to pay défendant $5,000 
on thé dày when the contract of sale should be signed, and défend- 
ant was to receive ail the bonds, shares, and cash on or before 
September 30, 1891. During that interview a copy of the prospec- 
tus of July, 1890, and of l£.e laat report of the accountants was 
produced, and the plaintiff asked the défendant if the brewery was 
still doing as weU, téliing him that the capitalization of the cor- 
poration would be based on the eaming capacity of the business, 
and, if the profits werè not as good as they had been, he would not 
want anything to do with it. The défendant said <iie figures of the 
prospectus and report were correct, and that the business was 
showing a graduai increaae the same as it had done previously. 
The détails of the proposed contracts were not fuUy adjusted until 
April 28, 1891, at which time the contract was signed, and plaintiff 
paid in the $5,000. After the January interview the parties did not 
meet. Between that time and the signlng of the contract, the 
plaintiff was in London, trying to organize a syndicate to take 
over the property. He laid before the members the statements of 
the accountants showing the output and profits of the business to 
August 31, 1890, and told them that, at his interview with the 
défendant tn New York, he had been informed by him that the 
profits of the brewery had shown a graduai increase up to that 
time, and they promised to underwrite the capital of the corpora- 
tion. Shortly after the contract between the plaintiff and de- 
fendant was signed, the plaintiff had a further examination of the 
books of tiie brewery made by accountants, in order to obtain a 
statement of the output and profits from August 31, 1890, to the 
date of thé contract, and their report was transmitted to him about 
May 20, 1891. This report disclosed that the output and profits 
of the business during the intervening period had not gradually 
increased, but, on the contrary, had materially diminished. The 
plaintiff iûformed the London syndicate of this report, and there- 
upon they declined to proceed any further with the enterprise. 
He then notifted the défendant, and demanded the repayaient of the 
$5,000. The évidence at the trial authorized the jury to find that 
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from August 31, 1890, the date to wMclx the last report of tke ac- 
countants had extended, to January 1, 1891, the output of the brew- 
ery was 28,094 barrels only, as against 31,193 barrels for the same 
period of the previous year; and that the average profits of the 
business for that four months were |5,430 per month, as against 
an average of |11,657 per month for the eleven preceding months. 

Evidence was also introduced for the plaintiff, and received 
against the objection of the défendant, showing that, during the 
three months which elapsed between the interview at which the 
alleged false représentation was made and the signing of the con- 
tract, the output was 14,947 barrels, as against 17,128 barrels for 
the same period of the preceding year, and that there was a greater 
proportionate decrease in the profits than in the output for that 
period. 

Evidence was also received for the plaintiff, against the objec- 
tion of the défendant, showing that the underwriting of the syndi- 
cate would hâve cost the plaintiff $82,250; that the promise to 
underwrite by the syndicate was in substance a promise to sub- 
scribe for ail the capital of the corporation not contributed by 
others; that the plaintiff had expended $500 for solicitors' services 
in respect to the organization of the company, and had paid |1,000 
to the accountants for their charges for the examination of the 
books of the brewery made after the date of the contract with the 
défendant;, and that, if the enterprise had been carried through, 
the plaintiff would hâve made a profit out of ît, above expenses, of 
about $93,000. 

] After the testimony was closed, the défendant moved the court, 
in substance, to instruct the jury to disregard the évidence of 
jthe output and profits or loss for the months of January, February, 
and March, 1891, because they were for a period subséquent to 
jthe time at which the alleged fraudulent statement was made; 
that, in considering the évidence, they should not give any eflect 
to tlie faet that the défendant did not voluntarily inform the 
pMntiff that the output or profits of the brewery had fallen 
off after the time of the interview between the parties; that it 
was not the duty of the défendant to disclose the fact to the 
plaintiff that the output and profits had decreased after the date 
of the interview; and that the jury should disregard the claim for 
damages by reason of the profit the plaintiff would hâve made if 
the enterprise had been carried through in London, because the 
basis for any such damages was too spéculative and problematical. 
The court refused to instruct the jury as thus requested, and the 
défendant excepted. The judge instructed the jury that they 
were to détermine as questions of fact whether the défendant 
made the statement attributed to him at the time of the inter- 
view, whether the plaintiff relied upon it, and, if made, whether 
it was false at the time. He then instructed them, in substance, 
as foUows: That it appeared, without any contradiction, that 
between the time of the interview, when it was alleged the false 
représentation was made, and the signing of the contract, there 



372 î;edebal eepoptek, vol. 57. 

had been a rerj large shxinkage both in tlie amount of tlie blisi- 
ness and tàe profits wh.icli it was eam'ing; tkat, while the défend- 
ant need not hâve disclosed to the plaintiff aiiything in respect to 
the condition of the business, if he nndertook to make any repré- 
sentation as to what its condition was he was bound that such 
représentation was truthful when made; and that, in vîew of the 
fact that this inchoate arrangement continued over several months, 
while the précise terms of the contract were being formulated and 
reduced to writing, if the situation materîally changed for the 
worse after the défendant made the représentation, he was bound 
in good faith, and before he let the plaintiff sign the contract, 
and topk his money, to call the plaintiff's attention to the fact 
that the situation was not as he had theretofore represented ît 
to be. He proceeds as foUows: 

"Now, that leaves open for your considération the situation of the business 
as it is sihown to hâve been swjbsequent to the date of the interview; but 
you must be extremely ckreful to understand that the défendant was not 
under any obligation to dîsclose the iinfortunate condition of the business 
after the interview, unless he had represented at that tlme that the business 
was doing substantially as well as previously. If you are not satisfled that 
the défendant made suoh a statemènt at the interview wlth plaintiff, then 
you are not to go tnto the condition of the business subsequently, because 
the défendant was under no obligation to volunteer any statemènt about its 
condition at ail, and, unless he made a statemènt at the interview, was under 
no obligation to modify it in any way, or to make any further statemènt 
about its condition at any subséquent time." 

He also instructed them that, if they found for the plaintiff 
upon thè questions of fact submitted to them, the plaintiff was 
entitled to recover the |5,000 paid by him at the time the contract 
was signjèd, with interest; that he was also entitled to recover the 
sums paid out by him to the solicitors and the accountants; and that 
the jury were to détermine what, if any, damages the plaintiff sus- 
tained by reason of any loss of profits which he would hâve made 
if the new corporation had become the purchaser of the property. 
The only exceptions by the défendant to the instructions given 
were as to those in respect to the amount of damages. The jury 
found a verdict for the plaintiff for |8,741.67. 

The principal assignments of error are based upon the admission 
of the évidence tending to show the decrease of outputs and profits 
between the time of the représentation and the signîng of the 
contract; upon the admission of the évidence in respect to the 
sums expended by the plaintiff for solicitors' and accountants' 
charges; upon the admission of the évidence respecting profits 
the plaintiff would hâve made if the London corporation had pur- 
chased the property; upon the rulings of the judge upon the 
question of damages; and upon the refusai of the judge to instruct 
the jury as requested by the défendant. 

We do not deem it necessary to notice the assignments of error 
which rest upon the proposition that the court should hâve taken 
the case from the jury, because the évidence did not establish that 
a false représentation had been made by the défendant, or that the 
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plaintiff relied upon it. There was suflScient évidence upon both 
of tliose issues, not only to authorize, but require, the judge to sub- 
mit the cause to the jury; and, if the verdict was against the 
weight of évidence, this court has no power to disturb it. 

There is no merit in the assignment of error based upon the 
rulings of the court in admitting évidence of a decrease of output 
and profits intermediate the time of the représentation and the 
signing of the contract, or the rulings as to the effect of that évi- 
dence, and the duty of the défendant to inform the plaintiff of the 
facts. It is an elementary proposition in the law of fraud that, 
if one party to a contract knowingly assists in inducîng the other 
to enter into it by leading him to believe that which he himself 
knows to be false, his conduct is fraudulent, and it matters not 
whether the resuit is brought about by misrepresentation or by 
keeping silent when duty requires a disclosure. As was said in 
French v. Vining, 102 Mass. 135: 

"Deceit may sometimes take a négative form, and there may be circum- 
stances in which silence would hâve ail the légal characteristics of actual 
misrepresentation. " 

The law requires disclosure to be made only when there is a 
daty to make it, and this duty is not raised by the mère circum- 
«tance that the undisclosed fact is material, and is known to the 
one party, and not to the other, or by the additional circumstance 
that the party to whom it is known knows that the other party 
is actually in ignorance of it; but when one of the parties, pend- 
ing negotiations for a contract, has held ont to the other the ex- 
istence of a certain state of facts, material to the subject of the 
«ontract, and knows that the other is acting' upon the inducement 
of their existence, and, while they are pending, knows that a change 
has occurred, of which the other party is ignorant, good faith and 
common honesty require him to correct the misapprehension which 
he has created. It beeomes his duty to make disclosure of the 
changed state of facts, because he has put the other party ofl his 
guard. The doctrine is thus stated by Mr. PoUock, in his work 
Principles of Contracts, (page 491 :) 

"It is sufficient If it appear that the one party knowtagly assisted in in- 
duoing the other to enter into the contract by leading him to believe that 
which was known to be false. Thus It Is where one party has made an 
innocent misrepresentation, but, on discovering the en-or, does nothing to 
Tindeceive the other." 

The représentation made by the défendant respecting the output 
and profits of the business, if made at ail, was made in response to 
an inquiry of the plaintiff, coupled with the statement that he 
would. not want to hâve anything to do with the transaction if the 
profits were not as good as they had been, and that the capitaliza- 
tion of the corporation would be based on the earning capacity of 
the business. The défendant understood that the inquiry and 
answer were addressed to the condition of things which might be 
relied upon by the plaintiff as the basis of the contract which was 
thereafter to be formally concluded. As it turned out, a period 



374 FEDERAL REPORTEE, vol. 57. 

of several months elapsed before the contract was executed, dur- 
iûg which the plaintiff was absent from the country, and had no 
meana of informing himself of the real state of affairs. Under such 
circumstances, it cannot be doubted that, when the défendant dis- 
covered that tbe conditions of the business were not as he had led 
tJie plaintiff to suppose them to be, it was his duty to inform him of 
the facts, and, by maintaining silence when he should hâve spoken, 
he was guilty of deceit. 

It bas been urged that the complaint proceeds only upon the 
allégation of a false représentation, and does not aver a fraudulent 
concealment, but no such objection was taken upon the trial. If 
such an objection had been raised, it wonld bave been within the 
discrétion of the court to allow an amendment of the complaint. 

It is apparent from the amount of the verdict that the jury 
allowed damages for the expenses incurred by the plaintiff for 
solicitors' fées and accountants' charges, and also to some estent for 
the loss of profits. The complaint does not allège spécial damages, 
and the objection by the défendant to a recovery for the item ex- 
pended for solicitors' and accountants' charges was put upon that 
ground. This objection was well taken. General damages are 
such as necessarily resuit from the injury complained of, and may be 
recovered without a spécial ayerment in the déclaration. But such 
damages as, although the natural, are not the necessary, resuit of 
a wrong or breach of contract, are spécial, and must be stated in 
the déclaration. Eoberts v. Graham, 6 WaU. 578; Vanderslice 
V. Newton, 4 ]Sr. Y. 130. 

We are also of the opinion that the jury should bave been in- 
structed to di^allow afly damages arising from the loss of expected 
profits. The plaintiff had not entered into any binding contract 
with the members of the syndicate by which he would bave had 
any right of recourse against them in case of their failure or re- 
fusai to procure the capital for the corporation, nor, so far as ap- 
pears by the évidence, had the transaction witii them taken any 
such definite or obligatory form as to preclude him from receding 
from it, and making new arrangements with others. The fruition 
of the scheme was wholly dépendent upon the raising of the capital 
necessary to enable the corporation to take over the property. It 
was therefore merely a matter of conjecture whether he would bave 
realized any profits. It is not enough that the damages which may 
be recovered for a wrong or breach of contract are proximate, in 
the sensé that they are such as the wrongdoer must bave con- 
templated as the probable conséquence of his misconduct; they must 
also be certain, in the sensé that they are not problematical. 
Spéculative and merely possible damages are not recoverable. • 

Inasmuch as, upon the flndings of the jury, the plaintiff was 
clearly entitled to a verdict for the sum of |5,000, with interest 
from April 28, 1892, and the erroneous rulings upon the trial were 
only injurions to the défendant to the extent that additional dam- 
ages were allowed by the jury, the case Is a proper one for permit- 
ting the défendant in error to remit the excessive recovery. Bank 
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V. ]4;shley, 2 Pet. 327. If the plaintifE chooses to remit, tke judg- 
ment will be afflrmed; otherwise, it must be reversed. 

The judgment is reversed, unless, within 20 days, the défendant 
in error enters a proper remittitur, and pays the costs. of the writ 
of error; and, if he does so, the judgment wiU be afflrmed. 



McCRACKEN et aL ▼. ROBISON, 
(Circuit Court of Appeals, Second Circuit August 1, 1893.) 

L COEPORATION8— CONTBACTS BY DiKBCTOKS WHO OWN AlL THE StOCK — Lk- 
GALITT. 

Dlrectors who own ail the stock of a corporation are not wltWn the 
nile prohlbltlng persons in a fldudary relation from contractlng for thelr 
own advantage In the name of the beneflciarles, and such a contract, 
made In the name of the corporation by the unanlmoua oonsait of the 
dlrectors, Is not Invalid as agalnst public policy. 

a. EVIDBNCK— EbBONBOUS ADMISSION CUBBD — BksT EVIDENCE SuBSEQtJENTLT 

Produced bt Objbctinq Pabtt. 

Where the Issue Is as to the real ownershlp of railway stock, any error 
commltted In pennlttlng plalntlff to glve orally the names of ail the orig- 
inal subscrlbers, and to show that subscrlptions made In the name of 
certain persons were In fact made for and pald by others, Is cured when 
défendants themselves produce the subscrlptlon book. 
8. Samk— Rblbvanct — Mattbb not Ali-bged. 

In an action to recover on a contract for the construction of a rallroad, 
évidence as to alleged false représentations, whlch are not averred in the 
pleadings, should be excluded. 

In Error to the Circuit Court of the United States for the 
Southern District of New York. 

At Law. Action by Willard F. Robison against William V. 
McCracken and others for breach of a railway construction contract. 
Judgment was given for plaintiff. Défendants bring error. AI-' 
firmed. 

For décision on motion for new trial, see 52 Fed. Rep. 726» 

M. L Southard, for plaintiffs in error. 
Rush Taggart, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiffs in error were défend- 
ants in the court below. On the trial the jury rendered a verdict 
for the plaintiff. The principal assignment of error présents the 
question whether the promise upon which the action was founded 
was void because of an unlawful considération. The suit was 
brought to recover of défendants a share of the profits made in 
building a railroad for the Toledo, Saginaw & Muskegon Kailway 
Company. The nominal plaintiff really represented four persons, — 
Bobison, Jr., Ashley, Baker, and Oummings. Thèse four persons 
were the promoters of the enterprise for building a railroad from 
Muskegon to Ashley, in the state of Michigan. One Mason was 
associated with them to some extent, and insists that he was to 
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be interested to the estent of one-fifth of any profits they might 
dérive from it Thèse persons organized the railway company, 
subscribed for tte proportion of stock required as a preliminary 
by the laws of Michigan, and made themselves and some of their 
friends dirçctors. They procured rights of way and local aid in the 
form of donations of land or money to the enterprise, and with 
such assistance and their own raoneys undertook to furnish the 
roadbed and the cross-ties for the whole road, ready for laying the 
track and completing the superstructure. They then entered into 
a contract in the name of the railroad company with the défendants 
to complète the building of the railroad and equip it ready for 
business. By this contract the défendants were to hâve ail the 
capital stock of the corporation and the whole issue of its flrst 
mortgage bonds for building the railroad. Contemporaneously 
the promoters entered into. another contract in the name of the 
plaintiflf with the défendants by which the latter agreed that if 
the provisions of the flrst contract were carried out the plaintiff 
should receive one-half the net profits realized by them from the 
proceeds of the sale of the stock and bonds after reimbursing them- 
selves for the cost of completing and equipping the railroad. After the 
road had been built and équipped, but before the bonds had been 
sold, thé défendants agreed to pay the plaintiff in notes and money, 
and the plaintiff agreed to accept |150,000 in full payment and dis- 
cbarge of aJl daims agalnst tàe défendants under the second con- 
tract. This action is founded upon that promise, and is brought to 
recover the balance remaining unpaid of the |150,000. 

It is insisted for the défendants that, because the promoters were 
directors of the railroad company at the time the contracts for the 
building of the road and the division of the profits were made, the 
latter contract was illégal, and against pubUc policy, and did not 
afford a good considération for the subséquent promise upon which 
the action is brought. They invoke the rule which forbids flducia- 
ries to make contracts or engage in transactions in which their 
private interests may conflict with the interests of their principals, 
and contend that a contract made for a corporation by its directors 
with a view of obtaining a private advantage for themselves at the 
expense of the corporation is not only voidable at the élection of 
the corporation as frandulent, but is unlawful, as contrary to public 
policy. We f ail to see how the doctrine which is invoked has any 
application to the facts of the présent case. Treating the two 
contracts as one transaction, conceived for the purpose of enabling 
the promoters to make a profit out of the construction of the rail- 
road, we fail to see how the public, or third persons, were to be 
injuriously affected, or could hâve any just reason to complain. 
The promoters were not acting as fiduciaries, except perhaps as 
they had impliedly promised to use the aid which had been donated 
towards the buUdlng of the road. It is not pretended that they did 
not use the donations legitimately. Certainly the contracts did not 
contemplate any misapplication of them. The promoters were to 
furnish the roadbed upon which tke défendants were to build the 
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superstructure. TMs they did, using not only what moneys were 
donated to them, but a considérable amount of their own. Wlien 
they entered into the contracta they owned the corporation and ail 
its stock, and represented only themselves. While directors in 
name, they were principals in fact. The corporate organization 
was the machinery which they had brought into existence for carry- 
ing out the enterprise. If they had seen fit, they might hâve buUt 
the road themselves, and sold the stock and bonds, and kept the 
proceeds, and no one could hâve successfully challenged their 
right to do so. Instead of building the road themselves, and 
realizing ail the profit they coidd from the sale of the stock and 
bonds, they preferred to contract with the défendants to accom- 
plish the same gênerai resuit. If it was an improvident arrange- 
ment, they were the only losers. If it was calculated to defraud 
anybody, they were the only possible victims. A quite similar 
state of facts was considered in the case of Barr v. BaUroad Co., 125 
N. Y. 263, 26 N. E. Eep. 145, and the court used the foUowing lan- 
guage: 

"AU the stock and bonds were issued In payment for the construction of 
the railroad, and were taken by a syndlcate of persons who assumed the con- 
tract for the work. It Is true that the syndlcate was made up of members of 
the board of directors, but, as the members of the syndlcate were practlcally 
the Company, and composed the whole number of stockholders, there was no 
one to object, and the manner In which they chose to dlvide up their interests 
in the proprletorshlp of the corporation and to represent them in shares con- 
cemed only themselves. No prlndple of law forbade the company agreelng 
to pay for the construction of its railroad in the way or in the amount it did. 
If the company's directors were interested in the work and profits of con- 
struction, and evaded a direct contract through the form or device of an in- 
termedlary contracter, that was a matter for the company or for Its stock- 
holders to take hold of. But the stockholders and members of the syndicate 
were the same persons, and, however wrong the transaction might be If 
other persons were concemed, hère no Injury was effected to any one inter- 
ested in the corporation." 

The défendants, by confounding names with things and form 
with substance, hâve built up a theory to shelter themselves from 
performing their own part of the contract which is as unsound as 
their own conduct is dishonest. There was no error in the refusai 
of the trial judge to instruet the jury as requested by the défend- 
ants that the promise sued upon was void. ' 

The conclusions thus reached dispose of ail the assignments of 
error which hâve been argued at the bar, except some with respect 
to the admission of évidence. The plaintiff was permitted to give 
the names of ail the original subscribers for the stock of the cor- 
poration, and to show that the subscriptions which were made 
in the names of persons other than the promoters were in fact made 
for the promoters, and the payments therefor were made by them. 
If there was any error in admitting this testimony against the ob- 
jection of the défendants that the subscription book was the best 
évidence, that error was cured when, at a later stage of the trial, 
the défendants themselves produced the subscription book. It was 
entirely compétent to show that some of the subscribers were 
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merely the agents of the promoters. Error is also assigned be- 
cause of the exclusion of certain évidence oiïered by the défendant» 
for tàe purpose of showiûg what représentations were made to them, 
prior to tàe exécution of the construction contract, concerning the 
resources possessed by the railway company to enable it to perform 
its part of the contract, and to show that the défendants relied on 
thèse représentations. There was no averment in the answer that 
the défendants were induced to enter into tliat contract by any mis- 
représentation, and the évidence was apparently offered only for the 
purpose ôf raising an issue which was not tendered by the pleadings. 
We think it was properly excluded. 
The judgment is affirmed. 



TEXAS & P. RY. CO. v. ROGERS. 

(CttrcTiIt Court of Appeals, Fifth Circuit June 27, 1893.) 

No. 120. 

1. Fbdbraj. Coubts— Jubisdiction— Citizenshif— "Resideuce. " 

Where fédéral jurisdlctioii dépends upon the diverse dtlzenship of the 
parties, such. dlversity must appear affirmatively in the record; and it is 
lasuffident If diverMty of "résidence" only appears. Téléphone Co. v. 
Roblnson, 1 C. C. A. 91, 48 Ped. Rep. 769, followed. 

2. Masteb and Seevant— Détective Appliancbs— Patent Defbcts. 

A servant cannot recover against bis master for personal injuries re- 
sulting from patently détective appliances. 
8. Same. 

If a master employs an insufflcient number of men to hoist a timber to 
a bridge which he is repairing, thls is a patent defect, and an employé in- 
jured in conséquence thereof cannot recover. 

4, Same— FELtow Sbbvants— Who Abe. 

A laborer, acting as temporary foreman of a bridge gang, but at the 
same time actually assisting in the labor, is a fellow-servant of the other 
members of the gang, and one of them who is injured by hls négligence 
cannot recover against the eommon master. 

In Error to the Circuit Court of the United States for the East- 
em District of Texas. 

At Law. Action by Thomas Q. Eogers against the Texas & Pa- 
cific Bailway Company to recover damages for personal injuries 
sustained while in its employment. There was a verdict for plain- 
tiff, and, from the judgment entered thereon, défendant brings er- 
ror. Eeversed. 

Statement by PABDEE, Circuit Judge: 

'ITiomas G-. Rogers, défendant in error, Instituted h!s action against the 
Texas & Pacific Rail-way Company, plaintiff in error, in the court below, 
and in hls original pétition as to jUrisdictlon aUeged as foUows: "Your peti- 
tioner, Thomas G-. Hogers, Who résides in Miller coimty, Ark., complaining of 
the Texas & Pacilic Railway Company, a corporation created and existing by 
vlrtue of the laws of the state of Texas, with an office and local agent àt 
Jeflerson, Tes,, to wlt, one Charles E. Ide, respectfully represents," etc. 
Afterwards he filed a second amended origiiml pétition,* and thereln aUeged 
as foUows: "Now comes the plaintiff, and by leave of the court flrst had 
and obtalned, and files this, his second amended original pétition, in lieu of 
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hls orifrinal pétition filed on ihe 25tli day of Februai-y, 1891, and Ms flrst 
açnended original pétition filed herein on the 14tïi day of September, 1891, 
ai\d complaining of the défendant, xhe Texas & Paciflc Kallway Cîompany, a 
corporation created and existing nuder and by virtue of the laws of tho 
State of Texas, respectfuUy représenta and shows to the court that hereto- 
fore, to wit, on or about the 22d of June, 1890, plaintiff was at work for 
said défendant company at and near Stawn, on the Une of the defendant's 
rallroad in Palo Plnto county, Tex., wlth what Is known as the 'gang,' assist- 
Ing in the building and repairing of bridges for said défendant company as a 
day laborer, and under the direction and control of one Lewis Sullivan, who 
was the acting foreman of the said bridge gang, and the agent of the said 
défendant company. That while so engaged at work, under the control and 
direction of the said foreman as aforesaid, and while attempting with others 
of the said gang to hoist from the ground below to the bridge above a large 
and heavy pièce of bridge timber, plaintiff was knocked ofï the said bridge 
by the said timber, in conséquence of the timber being so heavy that it could 
not be handled by the small number of men who were directed to raise the 
same, and in conséquence of the furUier fact that there were no means of 
securlng the said timber after one end thereof had been raised to the top of 
the bridge, and there were no such appliances as were necessary for the per- 
formance of the work at which this plaintifC and other persons were en- 
gaged at the time of the injury as aforesaid. That the force of hands em- 
ployed at thls work was also insufflcient for the safety of this plaintiffl and 
the other employés; and that the said foreman was unsliiUed and unfitted 
for the place; and tliat the défendant company was négligent in the f allure to 
provide safe andi suitable appliances for the performance of the work at 
whlch they were engaged at that time; and that, in conséquence of the said 
négligence of the said défendant company in not provlding a sufflcient force 
and suitable appliances for the petformance of the said work, and In the 
sélection and employment of incompétent foreman to control and direct the 
same, the plaintiff was knocked off the high trestle or bridge, and suffiered 
serions and painful and permanent Injuries, mashing, bruising, and lacerating 
hls leg, dislocatlng his ankle, and otherwise injuring this plaintiff, so that 
he was unable to walk or to move about without the use of cnitches for 
the space of about four months, and wholly tmable to do or perform any 
kind of manual labor for the period of six monttis, after the said Injury. 
Plaintiff further shows that said injuries also extended to his shoulder and 
back, and that he suffered great physical pain and mental angulsh, and that 
his ability has been greatly impaired by the injuries complained of to make a 
living at his occupation or otherwise. That his said Injuries were ail caused 
as aforesaid by the said négligence, acts of omission and commission, herein- 
before complained of, and without fault or contribution on the part of the plain- 
tiff. Plaintiff further shows to the court that, while the timber by which plain- 
tiff w.as hurt was being hoisted to the top of the bridge as before stated, thac 
there came in sight a train, and the foreman ordered the men at work on 
the timber to hurry up, as the train was coming; and that, while they were 
so attempting to get said timber ont of the way of the train, the accident 
happened by whirh plaintiff was injured as aforesaid; and by reason of said 
injuries, and ail oceasioncd by the said négligence of the said défendant, 
plaintiff has been damaged in, to wit, the fuU sum of ten thousand dollars 
as actual damages, and for this sum he prays judgment, as in his original 
pétition." 

To the said second amende! . original pétition, the défendant tiled the 
following answer: "Now cornes the défendant in above cause and demurs 
to plaintiff's pétition, and says same shows no cause of action. (2) Défend- 
ants deny each and every allégation in plaintiff's pétition, and say they are 
not guilty of the wrongs charged against them. (3) Défendants say that the 
négligence, if any, that caused this Injury to plaintiff, was the négligence 
of those persons working with plaintiff, and who were his fellow servants, 
and for wliose négligence the défendant is not liable. (4) Défendants say 
that, if plaintiff ever had any cause of action, the same accrued more than 
one year before the flling of plaintiff's amended pétition, and ail cause of 
action as set forth in said amended pétition filed herein is barred by the law of 



380 FEDERAL EEPOBTEE, Vol. 67. 

limitation of one year, wherefore plalntlff cannot recover. And the dé- 
fendant further says that plalntlff himself was négligent, In this: he got upon 
tne bridge and passed (sic.) pressed on the pièce of timber, and caused it 
to fall and Injiu'e Mm, which contributed to hls injury." 

On the trial the évidence was ail reduced to writing, and at the close the- 
judge charged the jury on the law of the case as foUows: "(1) It is the 
duty of the railway company to furnish its employés with reasonably safe 
means and instrumentalities wlth whlch to perform thelr labors. (2) It ia 
aiso thelr dùty to provide and fumish a sufBcient number of hands to as- 
sist the employés to perform thelr labor so as to make it reasonably safe for 
the laborer, (3) If yon believe that the défendants failed to ftimish reason- 
ably safe means and instrumentalities for Rogers to perform hls work, or if 
the défendant failed to fumish and provide a sufficdent number of hands 
to assist Rogers in performlng hls work, then, in either case, the défendant 
would be gullty of négligence, and plalntlff can recover. (4) But, if the plaln- 
tifC knew the means fumished were not proper and sufflcient, then he cannot 
recover for any Insufflciency In the means fumished. (5) If the défendant 
knew there were not sufflcient hands to assist him, then he cannot recover 
for any want of suflacient hands. (7) If the foreman Harris was at the 
bridge, superintending the work, then Sullivan would be a fellow servant 
with Rogers, and plalntlff cotild not recover for any négligence of Sullivan. 
(S) If Harris was not présent at the bridge, and SuUlvan was there super- 
intending the work, and had authorlty to superintend the work In Harris'^ 
absence, then SvtUlyan would not be a fellow servant, and the plalntlff can 
recover for Sullivan's négligence in anything he did in supervâsing the work, 
but could not recover for the négligence of Sullivan in performlng the work 
of an ordlnary laborer." 

The défendant in the court below (plaintiff In error hère) then asked the 
court to charge the jury as foUows: "The jury are charged that the évidence 
shows Rogers to hâve been gullty of négligence whlch contributed to hls 
injury. Therefore plaintiff cannot recover. Yon wlU therefore flnd for the 
défendant. The .lury are charged that in tliis case the man Sullivan was a 
fellow servant wlth Rogers, and therefore the plaintiff cannot recover for 
any négligence of Sullivan. The court refused to glve sald charges, and 
the défendant excepted then and there to the refusai of each of sald charges." 

From an adverse verdict and jndgment In the sum of $429, the case has 
been brought to this court for review, upon the foUowing assignment of 
errors: "(1) The circuit court erred In refusing the foUowlng charge, asked 
by the défendant: 'The Jury are charged that the évidence shows Rogers 
to hâve been guilty of négligence which contributed to hls Injury. There- 
fore plaintiff cannot recover.' (2) The court erred In refusing the following 
charge: 'The jury are charged that in this case the man Sullivan was a 
fellow servant wlth Rogers, Therefore the plaintiff cannot recover for any 
négligence of Sullivan.' " 

T. J. Freeman, for plaintiff in error. 

Before PAKBEE and McCOKMICK, Circuit Judges, and LOCKE, 
District Judge. 

PAUDEE, Circuit Judge, (after stating the facts.) We are com- 
pelled to reverse and remand tliis case because the jurisdiction of 
the circuit court does not appear of record. Téléphone Co. v. Eob- 
inson, 1 0. C. A. 91, 48 Fed. Eep. 769. As, however, we are advised 
that by proper amendment the jurisdiction can be shown, we deem 
it proper, in view of a new trial, to shortly consider the assignments 
of error. 

The first charge asked by the plaintiff in error and refused by the 
court was, In effect, équivalent to asking the court to instruct the 
jury to flnd for the défendant The transcript purports to contain 
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the entire évidence offered on the trial, and that évidence shows 
that, if the railway company faUed to fumish proper appliances to 
perform the work in question to such an extent that said appliance 
might be declared détective, the defect was a patent one, and clear- 
ly to the knowledge of the défendant ta error. In our opinion, the 
évidence does not show that an insufflcient number of employés waa 
fumished to assist in the work, but, if a sufficient number was not 
furnished, that also was a patent defect. "A servant is bound to 
see patent and obvions defects in appliances furnished him, and 
assumes ail patent and obvions risks, as well as those incident to 
the business; and where he knows or ought to know of the defect 
in the appliances, and continues to work with the same, and re- 
ceives injuries therefrom, he is treated as being guilty of contribu- 
tory négligence, and cannot recover." Wood, Ey. Law, § 379; and 
the authorities there cited fuUy sustain this proposition. "The 
servant, in order to recover for defects in the appliances in 
business, is called upon to establish three propositions: (1) That 
the appliance was defective; (2) that the master had notice thereof 
or knowledge, or ought to hâve had; (3) that the servant did not 
know of the defect, and had not equal means of knowtng with the 
master." Id. § 386. 

The second assignment of error we consider well taken. The ef- 
fect of the charge given by the court was that Sullivan, the tem- 
porary boss of the bridge gang, although a laborer, and actually as- 
sisting at the time that défendant in error was injured, was not a 
fellow servant vdth the défendant in error. Under the évidence in 
the case, and under the law as declared by the suprême court of 
the United States in Eailroad Co. v. Baugh, 13 Sup. Ct. Eep. 914, as 
well as under the décisions of the suprême court of the state of 
Texas, (see Dallas v. Eailway Co., 61 Tex. 196; Eailway Co. v. 
Eider, 62 Tex. 267; Eailway Co. v. Harrington, Id. 597; Eailway 
Co. v. Watts, 63 Tex. 549; Eailway Co. v. Welch, 73 Tex. 298, 10 S. 
W. Eep. 529,) we are of the opinion that this was erroneous, and 
that the défendant railway company (plaintifif in error) was entitled 
to the charge asked and refused, to wit: 

"If the défendant in error was injured by the négligence of Lewis Sullivan, 
it Tvas the act of a fellow servant, engaged in the same line of employ- 
meiit and for which the company would not be liable." 

We notice, further, in this case, that there was error in awarding 
costs in favor of the plaintifl in the court below. Eev. St. U. S. § 
968. 

The judgment of the circuit court is reversed, and the case is 
remanded, with instructions to dismiss the suit, unless, by proper 
amendment, the jurisdiction of the circuit court is made to appear 
of ïecord. 
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TINITED STATES *. FBBNCH et aL 

(Circuit Court, D, Maâsacdu^etta Jun« 15, ISSSJf 

No. 1,258, 

L NATioirAL Bawks— Ofpickb8-;'Eeport8— Falsb Enteieb. 

Rev. Si î 5209, provides Ûiat every presldemt or other offlcer or agent 
oi a natibnal banking association, "*ho makes any false entry In any 
book, rep(*ti Or ètatement ot the aBsoCiatlon, wlth Intent to Injure or do- 
fraud the «esodation, * • • or to decelve any offlcer of the associar 
tion, or any agent appointed to ez^^nine its affaira, and eyery penson 
who, Wlth llke Intent, aids or abets" any such offlcer or agent in tare 
violation of this section, eihall be Imprisoned, et& Helâ that, under thls 
section It Is an tndictable offense to make a false entry in a report to the 
comptroller of the currency, or to ald and abet the maklng of such entry. 

S. Samk— Ikbîctment— TiMK of Makino Entribs. 

An allégation, in an Indictment under tliis section, that défendant "did 
make a certain false entry In a certain report of the said association," will 
net bè conSrtrued to mean that the entry was made after the report was 
completëd, and was in f act an altération. 

8. Same— Repuonance. 

For the purposes of this section, and of an indictment drawn under 
It, the préparation and completlon of the report; the making of the false 
entry tliiereln; its verlfloatlon, attestation, and delivery to the comp- 
troUer,— may be considered as slmviltaneous, and there Is conseqnently 
no répugnance In faUlng to allège that any or ail of thèse thlngB occurred 
in consécutive order. 

4 Same— AiDiNO AND Abktting — Ofpicial Capacitt. 

Thoujsh the counts in an Indiotment, under thla section, for alding and 
abetting the cashier in maklng such false entries, descrlbe défendant 
as "being then and there a director", of the bank in question, it cannot 
be held that they cliarge him with altUng and abetting in tala officiai 
capacity. 

5. Same— AocBssoKT beporb the Pact. 

Counts in such Indictment whidi charge défendant wltili procurlng 
and counseling the false entry before the fact are valid, for such acts are 
covered by the clause of the section extendlng the penalty to any one who 
"abets" an offlcer or agent tn the acts prolilbited. 

6. Same— Settino Out Reports— Omibsions.- 

The omission from the indictment of the dollar marks whlch appeared 
at the head of the columns In the report, In ^etting out the ténor of an en- 
try allégea to be false, is immaterial. 

7. Same. 

Where the entry whose ténor is set forth contains the words, "See 
echedule," It is not a valid objection to the Indictment that thèse words 
are not explalned, for it is oniy necessary to set ont fhe context, when 
it Is presumptively a part of what is set out. 

8. Same. 

It is sufflclent If the Indictment allège the substance of the reports In ques- 
tion, without settlng thém out in full, for whether they are such reports 
as the law requires can bé det-ermined by the court from the allégations 
that they were made in response to the comptroUer'a order, and those 
touching thelr attestation, vérification, and other llke matters. 

& Same — Practicb— Spécial Dbmtjrrer. 

A spécial demurrer will not be entertalned, but the paper filed as such 
may be rctalned as an asslgnmeut o£ causes ot demurrer under the gén- 
éral demurrer. 
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Àt Law. On demurrer to tl^e indictment, wMch was drawn nn- 
der Eev. St. U. S. 5209, providing as follows: 

"Every président, dlrector, cashler, teller, clerk, or agent of any associa- 
tion, who makes any false entry In any book, report, or statement of the 
association, wlth intent to injure or defraud the association, or any ottier 
Company, body politlc or corporate, or any Incllvldual person, or to deceive 
any offlcer of the association, or any agent appointed to examine the affair» 
of any such association, and every person who, wlth like Intent, aids or 
abets any offlcer, clerk, or agent In any violation of this section, shall be 
deemed gullty of a mlsdemeanor, and shall be Imprisoned not less than flva 
years nor more than ten." 

For fonn of indictment, see U. S. v. Potter, 56 Fed. Eep. 83, 
Demurrer overruled. 

Frank D. Allen, U. S. Dist. Atty. 

Strout & Coolidge and William F, Dana, for défendant French.. 

PUTNAM, Circuit Judge. Thîs case is now submitted on a de- 
murrer filed by Jonas H. French, who is cliarged as aider and 
abettor of Josepli W. Work, cashier of tbe Maverick National Bank, 
in making false entries in reports to tbe comptroller of the currency. 
Although, perhaps, not neeessary to the full extent found in thi» 
indictment, (U. S. y. Mills, 7 Pet. 138, and U. S. v. Bimmonds, 9G U. 
S. 360,) yet counsel on each side concède that the allégations in 
the varions counts, touching the acts of the cashier, Work, are 
framed like the allégations in counts 13 to 35, each inclusive, of 
the indictment against him, (No. 1,260,) changing false entriee in 
varions reports of the same association; so that the opinion of 
the court touching this indictment against French will necessarily 
cover the counts named in No. 1,260, (U. S. v. Work, 57 Fed. Eep. 
391.) 

It bas been strongly pressed on the court, both on this argu- 
ment and at préviens hearings relating to other indictments, that 
a false entry in a report to the comptroller is not an indictable 
offense. Many propositions bave been urged which would hâve 
great weight if the spirit of the statute was in doubt, or if its 
letter on this point was uncertain. That the gênerai evil aimed 
at embraces reports to the comptroller, and that such, when falsi- 
fied, are most emphatically within that evU, cannot be suc- 
cessfuUy denied, nor that the letter of the statute is broad enough 
to embrace them. Therefore, as the court finds nothing, either in 
the spirit or letter of the statute, so far as either touches this partic- 
ular, which créâtes any cloud, it sees no propriety in seeking extrin- 
sic aids in construing what does not need to be construed. More- 
over, the court is met by a uniform line of décisions in other 
circuits touching this matter, suflcient to bind its légal con- 
science. In U. S. V. Allen, ^7 Fed. Eep. 696, (decided in 1880 
in the northem district of lUinois,) Judge Blodgett undoubtedly 
held the view of the statute in this particular now claimed by the 
United States; and the same was evidently held by Judge Bene- 
dict in U. S. v, Bartow, 10 Fed. Eep. 874, (decided in 1882 in the 
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iôtitliéni district of New Tork;) by Judge Hammond in U. S, v. 
Means, 42 Fed. Eep. 599, (decided in 1889 in the soutkern district 
of QMo;) by Judge Coxe in XJ. S. t. HugMtt, 45 Fed. Kep. 47, (de- 
cided in 1891 in the nortbern district of New York;) and by tlie 
United States circuit court in tlie eastern district of Virginia in 
TJ. S. V. Bain, referred tô in Ex parte Bain, 121 17. S. 1, 7 Sup. 
et. Rep. 781. 

The next two points urged by the défense can be more con- 
veniently met together. They are, in substance, that the state- 
ments of time are répugnant, because some of the facts necessarily 
occurred in consécutive order, and also that there is a fatal defect 
in the allégations touching the making of the false entries, which 
the défense interprets by the following words: "When the entry 
was madé the report is averred to hâve been complète." In con- 
nection with thèse propositions, but apparently not as a separate 
branch of défense, référence is made to the fact that some of the 
counts expressly allège transmission of the reports to the comp- 
troller, and that thèse allégations do not set out time or place; but 
they are entirely unimportant with référence to any phase of this in- 
dictment, as they are mère surplusage, for reasons stated in the 
various opinions of this court in U. S. v. Potter, 56 Fed. Eep. 83. 

The statement of the counsel for the défense that the report 
is "averred" to hâve been complète when the entry was made, is 
not strictly correct. There is no such averment in terms, and the 
most that can be claimed is that this can be deduced from what is 
averred. Moreover, the counsel go beyond the prier opinions of 
this couirt, already referred to, when they state that they are to the 
elïect that the false entry "must be made at the time and in the 
course of the officiai drawing up of the report." The court was 
not called on to express an opinion on that proposition. 

The substance of the position of the défense seems to be that 
the allégation in the indictment that Cashier Work did "make a 
certain false entry in a certain report of the said association" neces- 
sarily implies that, after the report was completed, he altered it, 
by making a new false entry in it. It is true that the English lan- 
guage is not always so précise as some tongues more phUosophically 
constnicted, and very many of its words and of its most common ex- 
pressioms are susceptible of more than one interptretation. Never- 
theless, the same are constantly used for ail purposes, including that 
of criminal pleading. In this view, the words of the statute, "or 
who makes any false entry in any • ♦ ♦ report," might be 
strained to include only a report beforetime completed, yet it 
must be conceded that, if such was the intention, there would 
hâve been used, in lieu of this expression, the word "alter," 
or some of its kin. The court, on examining the forms in 
Wharton's Précédents of Indictments and Pleas, touching entries 
criminally made in completed instruments, flnds the words, "falsely 
altered," used in every instance, and nowhere the words, "did 
make false entry in," or the words, "did falsely enter in." There 
is no reasonable presumption that the entries charged in this case 
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intend the altération of existing completed reports, more tlian 
there is that Shakespeare had in view conflicts already waging 
when he used tlie words: 

"Beware 
Of entrance to a quarrel." 

Plainly, in both. the statute and the indictment, the expression 
covers making a false entry in the préparation of a report, or in 
the process of completiag it. Whether the statute could be 
construed to also include a false altération by a cashier of his re- 
port after its vérification and attestation, and before its delivery 
to the comptroller, and without a new vérification and attesta- 
tion, need not now be determined. 

So far as the law is concemed, the préparation of the report, 
the completing of it, the making of an entry in it, false or true, 
the vérification, attestation, and delivery to the comptroller, may 
be simultaneous and instantaneous; and there are no répugnances 
in not speciflcally alleging that any or ail of thèse things occurred 
in consécutive order. The language of the court in the opinions 
in U. S. V. Potter, already referred to, is appropriate hère, and dis- 
poses of the particular propositions it is now considering. The 
court there said: 

"The criticisms on the use of the words 'then and there,' and the alléga- 
tions of time, in the counts charging false entries in reports, and alleging that 
the acoused was président of the bank, seem to require a reflnement and 
strictness not known to the law. In innumerable instances known to every 
practitioner of expérience, where there are set ont many connected or re- 
lated facts, though some may cover the whole of a day, and others only an 
Instant, or a small part of a day, the words 'then and there' are used inter- 
changeably, and without furtUer spécification, unless there is some presumption 
of law, or necessity of pleading, which does not exist in thls case. The ex- 
istence of the bank, and the tenure of office by the accused, are properly 
laid in terms to hâve the effect of a continuando, and stand by themselves. 
Ail the other facts might, in contemplation of law, hâve occurred simul- 
taneously, or hâve taken only an instant in their occurrence, or occupied the 
whole of a day, and there is no presumption of law which required that 
they should be described as occurring in consécutive order." 

With référence to the objection that in the aiding and abetting 
clauses occur the words, "being then and there a director," the coun- 
sel for the accused claim that the suprême court in U. S. v. North- 
way, 120 U. S. 327, 7 Sup. Ct. Kep. 580, decided that like words neces- 
sarily constitute an allégation of an act of an officer in his officiai ca- 
pacity. We do not so understand. In U. S. v. Britton, 107 U. S. 
655, 2 Sup. Ct Eep. 512, that court went, apparently, beyond the 
questions submitted, and pronounced certain counts good in their 
entirety. But in U. S. v. Is'orthway it did not assume to décide 
more than was certified, which, touching this point, was whether 
it was necessary to allège that the person aiding and abetting 
FuUer, the cashier, knew that FuUer was such cashier. It is true 
that, with référence to the person charged as aider and abettor, the 
indictment did contain the words, "being président and agent of the 
association," and that the court used the foUowing language: "The 
v.57F.no.3— 25 
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acte chargea against the défendant could only be cammitted by him 
iQ Ms oflacial capacity." But the letter of that portion of section 
5209 relating to aiding and abetting, and tbe history of it, witb the 
reasons for its adoption, as properly explained by tbe counsel for the 
accused, show clearly that the court, by this expression, could not 
hâve had référence to the particular matter now under considération. 
Theré were other coUnts in the indictment in U. S. v. Northway 
chairging misapplication of the îunds of the bank; and the court, in 
the expression used, must hâve had référence to thèse. While in 
some Cases this expression, "bèing président," "being director," etc., 
has been assumed to be suflciént to show that the person chargea 
occupied the relation t6 the bank necessary under those parts of 
section 5209 which reach only certain oflcial classes, yet it 
is tôo plain to ûeed discussion that in the présent case it can 
be rejécted as surplusage. In those parts of the indictment 
directly charging the accused With aiding and abetting, there is 
nothihg whatever to indicate thiat he did it in hls ofScial capacity. 
Thei-ef ore, without assùming to décide whether or not he might prop- 
erly hâve been so charged, it is sufflcient to say that the précise 
proposition made on this score by the défense cannot be main- 
tained. 

With référence to the daim that the counts are invalid which 
charge procuring and counseling before the fact, it seems from 
the dpflnitions of the word "abet," wherever found, and especially 
from the expressions of Lord Haie, cited in Bish. St. Crimes, § 272, 
appearing on the brief for the défense, that it may well be con- 
strued as including what is thus objected to. As the evil to be 
remedied ia as broad as the larger définition of the word, the court 
sees no occasion for limiting its eflfect. "The rule of strict construc- 
tion is not violated by permitting the words of the statute to bave 
their full meaning, or the more extended of two meanings, as the 
wider popular, instead of the more narrow technical, one; but the 
words should be taken in such a sensé, bent neither one way nor 
the other, as will best manifest the législative intent." U. S. 
V. HartweU, 6 Wall. 385, 396. 

Except for the fact that the primary portions of section 5209 are 
limited in terms to certain classes named, and therefore, if they 
stood alone, none others could be included in the punishment, (U. 
S. V. HartweU, already cited, page 397,) any persons could hâve 
been indicted as principals in the misdemeanors which they déclare, 
whether présent at the act, aiding it in any form, or whether coun- 
seling, procuring, or urging it in advance. It was plain, moreover, 
that the "cashier, teller, clerk, or agent" named in that section 
might be far less culpable than others behind them, and, indeed, 
be but little more than the inere instruments of the true offenders. 
To meet this difflculty the provision touching aiding and abetting 
was brought iu by a later enactment. The entire purpose to be 
accomplished would not be efïectuated, if the clause în question 
should be construed not to include ail who may be principals in 
misdemeanors according to the ordinary rules of the common law. 
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That provisions of this character with référence to misdemeanors 
are not subject to tke doctrines applicable to principal and acces- 
sory in case of felony, was settled in U. S. v. MiUs, 7 Pet. 138, and 
therefore there is no ground for claiming tbat any technical rule 
of the common law must be applied for limiting tke natural force 
of tbe words in question. 

In U. S. V. Northway, already referred to, the count under con- 
sidération in the fourth question certified to the suprême court 
(page 333, 120 U. S., and page 584, 7 Sup. Ct. Bep.) seems to hâve 
foUowed, in this respect, those at bar, and charged the accused with 
aiding, abetting, inciting, counseling, and procuring. before the mis- 
demeanor was committed. As the leamed judges who sat m 
the circuit court certified up only the one proposition covered by 
the fourth question, it is évident that in ail other respects they 
considered the count sufiBcient, and the statute applicable to coun- 
seling and procuring in advance of the act; and this court concurs 
with them. 

The objections of the counsel for the défense to the allégations of 
intent axe fully met by TJ. S. v. Britton, already cited, for the 
reasons explained in the prior opinions in ihe cases against 
French, Dana, and Potter. The intents alleged in the counts at bar 
are precisely the same, and are alleged in precisely the same 
language, as found in U. S. v. Britton. The fact that they are not 
distributed among several counts, as in U. S. t. Britton, is not im- 
portant, because it is plain that several intents may be alleged in 
one count, and only a portion of them proved, as may be found con- 
venient or possible at the trial. Neither is it of any conséquence 
that U. S. V, Britton touched false entries in books, and the indict- 
ment at bar false entries in reports; because Rev. St. § 5209, so 
far as the intents are concerned, enacts the same with respect to 
one as the other. 

The omission of dollar marks, which undoubtedly appear at the 
head of the columns in the reports, but which hâve not been re- 
produced in setting out the ténor of the alleged false entries, bas 
been held in the former opinions in the case against Potter to be 
tmmaterial; and this is in harmony with the counts found in U. S. 
V. Britton, already referred to, where the same omission existed. 
Touching the point made by the défense that this entry is not set 
forth in its entirety, because the words "See schedxile" are not ex- 
plained, counsel misinterprets the opinions in the prior case against 
Potter. Thèse laid down the mère proposition that the context 
should be set out when it modifies the entry and is presumptively 
a part of it. The counsel construe this as though it read, "when 
it may so modify." Whether it may modify or not, and if it does 
modify, whether this wiU be important, cannot in this instance be 
known from anything appearing on the face of the indictment, or 
until the case goes to trial. 

The court is unable to sustain the proposition that the allégations 
of falsity in the various counts are argumentative. This will ap- 
pear at once to be ineffectuai, by considerlng that the counsel for 
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the accused state that the entry of overdrafts of $128.98 is what Is 
negai^yed, when in fact the pleader has alleged that tlie false entry 
piirporteâ to show that there was due for OTerdraf ts the sum named 
"and no more," and it is thèse last words which are negatived. To 
claim argjumentativeness hère is to attempt to reflne pleadings 
beyond ànything to which the court is acciistomed; and if at com- 
mon law they would bear such reânement, the proposition wonld 
be sufflçiently met in the fédéral tribunal» by the provisions of Eev. 
St. § 1025, prohibiting the quashing of indictments for mère matter 
of fonn. 

The défense also claims that connts 11 to 15 are insufficient 
because they do hot set forth the reports in full. This involyes 
a difflcult question of pleading. The rule wMch requires the setting 
out of the entire instrument by its ténor seems limited mainly, if not 
whoUy, to cases of forgery, countérfeit money, and threatening letters. 
In libel, where the ténor îs required, only so much need be set out as 
the prosecutor relies on. Amer. Crim. Law, § 2600 ; Bish. Crim. Proc. 
§ 791. Bishop on Criminal Procédure (section 332) says: "If an 
instrument in writing is introduced into a pleading, it may, except 
where spécial reasons forbid, be equally well described by its légal 
effect as by its words." Assuming tîiis to be correct, the rule ap- 
plied to forgery, counterfeiting, and threatening letters would seem 
to be exceptional, and therefore not one from which any gênerai 
princîple can be deduced. 

In Çom. V. Stow, 1 Mass. 53, an indictment for issuing a fais© 
certiflcate to a parishioner, showing that the holder was a member 
of a certain religions society, and therefore relieved as rate payer, 
the perspn indicted being authorized to issue it if it had been true, 
the certiflcate was set out by its ténor. Whether or not this was 
necessary was not decided; but the common rule was applied, that, 
where the pleader sets out the tenôr, he is held to it. This cer- 
tiflcate, howerer, would seem to corne quite closely within the 
reasoh usually given for requiring the entire ténor to be set out in 
forgéries. A rèason frfiquently given, that, wherever the written 
instrument fumishes the gist of the offense, its entire ténor must 
be set out, is of too gênerai a character to be satisfactory; because 
the questions arise, when do such instruments thus fumish the 
gist of the crime? and why are they said to fumish it in cases of 
forgéries, threatening letters, and counterfeiting, and not larcenîea 
of bank notes oi^ commercial paper? Careful law writers hâve under- 
taken to give a more spécifie reason. Gabbett's Criminal Law (volume 
1, p. 370) says that the reason which requires the entire ténor of an 
instrument is that "the court might see how far it be any of those 
instruments, the falsely making or knowingly uttering of which the 
law has said shall be considered forgery." Heard's Criminal Plead- 
ing -says (page 221) the cases show that this îs the true criterion. 
To the same efEect is Eeg. v. Coulson, 5 Denison, Cr. Cas. 592, where 
Wilde, C. J., said it is only necessary to set out the entire tenop 
"when the court can dérive assistance froin seeing a copy of it on 
record, as when the case turns . on the nature and character 
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of the instrument" Substantially the same phraseology la nsed in 
Whart. Crim. Law, § 1468. In Lloyd's Case, 2 East, P. C. 1122, 
it was held that the ténor of an alleged threatening letter must be 
set out, because otkerwise "it would be leaving to the prosecutor 
to put his own interprétation upon it; and to the jury, the construc- 
tion of a matter of law." That the requiring of the whole ténor 
is not for the mère purpose of description is plain f rom the old case of 
Com. V. Bailey, 1 Mass. 62; where, in setting out an alleged counter- 
feit bank bill, the figures and words in the margin were omitted, 
The court held that this omission was unimportant, and added: 
"The whole bill, ail that is évidence of a contract, is set out, and set 
out truly and precisely." 

It would seem, therefore, that the rule is limited to pleading 
instruments which are of such a character that their légal effect 
can only be ascertained by examining the entire ténor; that is to 
say, of such a character that every word may be presumed to hâve 
some weight in ascertaining the substance. Ordinarily, this re- 
lates only to instruments which effectuate a contract; but threat' 
ening letters, which hâve been put in the same category, seem to 
require an examination of the entirety, for the purpose of ascer- 
taining whether or not, on the whole, they are of the character 
alleged. This reason, however inconsistent the common law may 
appear in not applying it to bank notes and other commercial in- 
strumeiits when charged as the basis of a larceny, shows why it 
is that in libels it is necessary to set out only so much of the 
ténor as the prosecutor relies on, and why, in perjury, — an offense 
of the highest character, — it is sufificient to set out only the sub- 
stance of the portions of a written instrument with référence to 
which the perjury was committed. Whart Crim. Law, §§ 2253- 
2255; U. S. v. Chapmaa, 3 McLean, 390, — ^in which it was held 
that in charging perjury in a bankrupt's schedule, alleged to be 
false as to certain items, the generality need not be set out; 
Com. V. Warden, 11 Metc. (Mass.) 406, — an indictment based 
on an alleged false answer to a bill in equity; and varions 
forms in Wharton's Précédents of Indictments and Pleas, includ- 
ing perjuries with référence to a false enlistment, a false invoice 
at the custom-house, and a false return of an insolvent créditer'» 
estate. 

Whether or not the reports in the case at bar are such as the 
law calls for can be easily determined by the court from the 
existing allégations touching the fact that they were made In 
response to the comptroUer's order, and touching their vérification, 
attestation, and other like matters; and in no way would the 
court be aided by the mass of material they contain, which, so far 
as the law on this point is concerned, is rubbish. The matters of 
détail which thèse reports contain cannot, within the meaning of 
Ghief Justice Wilde, assist the court to see how far they are 
instruments within the statute in question, nor can they aid it 
in checking the prosecutor or the jury, as suggested in Ltoyd's 
Case, ubi supra. In the view of the court, the rule applied by the 
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conmWQi'law to forgeries, couDiterfeiting, and tlireatening letters is 
exefptional and unphUosophioaJ/ aûd, witli the modem rules of 
criminal practice and procédure, there is no' occasion for extend- 
ing iti In this the court has in. mind tliat in fédéral tribunals the 
accused.iiî^s Ws exceptions asiamatter of right, in criminal cases 
as well,a!? in civil, wlierever a Ivrit of error lies; and, even where 
there is, no iwrit of erçor, hemay object to the introduction of a 
written instrument when offered in évidence, and then raise every 
question of its construction, and every légal objection, wMch could 
be raised if its entire ténor was set ont in the indictment. As, 
thereffore, it is nowhere assigned as a reason for setting out the 
entire ténor that it is necessary for the purpose of informing the 
accused of the offense with which he is chargea, or for any other 
purpose for which certainty and particularity are required, it fol- 
îowB that, with the présent methods of criminal practice and pro- 
cédure in fédéral tribunals, the omission to set out the whole of 
thèse reports can in no way préjudice the accused, and must, at 
the most, be a matter of f orm under Eev. St. § 1025. 

Therefore, in the absence of any authorities brought to my at- 
tention by the counsel for the défense in référence to this point, 
I must hold that to incumber indiotments with voluminous docu- 
ments, of which only small portions are needed for informing the 
accused or the court of the particularity and identity of the of- 
fense charged, tends to increase the mass of pleadings to an em- 
barrassing extent, without apparent advantage, and subjects the 
prosecutor to great danger of variance in unimportant détails, to 
the defeat of justice. It seems to the court that the counta in 
this case which do not contain thèse reports, fully and sufficiently 
inform the court and the accused of the offense with which he is 
charged, and enable him, in ail respects, to prépare his défense 
conveniently and safely, and that îf at the common law anything 
beyond this would be required, yet under the statute already re- 
ferred to the omission is a mère matter of form. 

Whatever other proiwsitions are sought to be raised by the dé- 
fense are too gênerai to require the attention of the court, or are 
covered by U. S. v. Britton, already cited, or by the opinions of this 
court in the cases already referred to. 

The court regrets that it has not had the benefit of the précise 
forms of indictments which hâve been before varions fédéral 
tribunals in other cases under Eev. St. § 5209. It is aware that 
some of the questions of pleading involved in this opinion are 
close, and that, touching them, the court is without the aid of 
settled précédents or dear authority, and is liable to err. Never- 
theless, notwithstanding the unwillingness of the court to put the 
United States and the accused to the expense and labor of a trial 
which may prove abortive by reason of errors hereafter found by the 
appellate tribunal, the court is unable to come to any other conclusion 
than that the indictment must be sustained in its entirety. The 
court has found it sufilcient to investigate the propositions raised 
by counsel, and has not undertaken to seek out others for itself, 
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and therefore îs not prejudiced as to any sucli wMch. may hereaf ter 
arise. 

Tke accused has filed a paper as a spécial demurrer. The court 
does not know of any rule of law by which spécial demurrers, prop- 
erly eo called, are admissible in criminal proceedings, barring one 
or two exceptions not necessary to be mentioned hère. More* 
over, as the accused has flled a gênerai demurrer, further pleadings, 
until that is disposed of, are, of course, at the discrétion of the 
court. The paper, therefore, cannot be filed as a spécial demurrer, 
but, if the accused desires, it may be allowed to stand as an assign- 
ment of causes of demurrer. 

Demurrer overruled, and the indictment adjudged sufficient; 
the accused to answer over according to the statut©. 



UNITED STATES r. WORK. 

(Circuit Court, D. Massachusetts. June 15, 1893.) 

No. 1,260. 

At Law. Indictment of Joseph W. Wor^^: for vlolatlng the national banklng 
laws. On demurrer to Indictment. Demurrer overruled. 

Frank D. Allen, U. S. Dist. Atty. 

Elder & Walt and E. A. WMtman, for défendant. 

PUTNAM, Circuit Judge. This indictment covers two classes of cotmts. 
Counts 1 to 12, eaeh Inclusive, charge false entries in reports to the comp- 
troller of the currency; and the views of the court touching them wlll be 
found In the opinion filed this day in U. S. v. Frencà, (No. 1,258,) 57 Fed. 
Eep. 382. The remaining counts— Nos. 13 to 35, eaoh inclusive — charge the 
accused, as cashier of the Maverlck National Bank, with maldng false en- 
tries in the books of that association; and it is admitted by the counsel for 
the accused, and also claimed by the counsel for the United States, that thèse 
counts— 13 to 35, eaeh Inclusive- are substantially similar to counts 1 to 18 
In the indictment la U. S. v. Potter, (No. 1,212,) which counts hâve already 
been sustalned by this court in opinions flled October and November, 1S)2. 
56 Fed. Hep. 83, 97. The spécial demurrers oflered may be filed as asslgnments 
of causes of demurrer under the gênerai demurrer. Demurrer overruled, 
and the indictment adjudged sufficient; the accused to answer over according 
to the Btatute. 



UNITED STATES v. TAYLOR, 

(Circuit Court, B. D. Virginia. August 18, 1893.) 

Elections- Offenses against United States Laws— Indictment— Sciéntbb. 

An indictment for obstructing United States offlcers In the discharge of 

their duties, by ejecting them from the poils where an élection for a 

member of congress is betng held, is fatally détective, whea It does not 

cliarge a scienter. 

Indictment of Eobert Taylor for obstructing officers of the United 
States at a congressional élection. Dismissed. 
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F, R ■Lassiter, U. S. Dîst. Atty. 
James Lyons, for défendants. 

HCTQ-HES, District Judge. This îs one of several indictments 
fwind against Eobert Taylor and sundry otLer persons. The in- 
dictments charge the défendants named in them with unlaw- 
fully interfering with the élection for a congressman of the United 
States, which was held on the 8th day of November, 1892, at the 
second precinct of Jackson ward, in the city of Eichmond. It sets 
ont that Clinton De Priest was United States superviser of that 
élection at that precinct, and that De Priest called to his support 
three United States deputy marshals to prevent himself from arrest 
and éjection from the poils, viz. George M. Travers, E. N. Rowe, 
and il M. O'Brien. It charges that the accused hindered, inter- 
fered with, and obstructed, assaulted, and prevented the said De 
Priest, superviser, and Travers, Eowe, and O'Brien, deputy mar- 
shals, in the lawful discharge of their duties under the laws of the 
United States at said élection at said precinct, and prevented their 
free attendance and présence at the poils of élection, and their 
full and free access to and egress from the poils, and violently 
ejected them from the said poils of élection, and caused them to 
be removed from the said poils, and to be carried to and incar- 
cerated in the city jail of the city of Eichmond, without any légal 
authority or process whatever, other than a pretended warrant of 
arrest issued by said Eobert Taylor, one of the défendants, con- 
trary to the law of the United States, and against the peace and 
dignity of the United States. 

The place of the holding of the United States circuit court for 
the eastern district of "Virginia, by the grand jury of which the 
indictments were found, is not given. The term or time at which 
the court was held is not stated, and cannot be gathered from the 
indictments. The concluding charge of the indictment, embraced 
in the phrase, "contrary to the law of the United States, and against 
the peace and dignity of the United States," refers, textually and 
grammatically, only to the warrant of arrest, which It charges to 
hâve been issued by said Eobert Taylor. A very forced construc- 
tion of the language of the conclusion of the indictment is neces- 
saiy to apply this essential charge to the allégations of violence 
at the poils, which is the real gravamen of the indictments. 

It is useless, in the cases at bar, to consider the effect of thèse 
irregularities upon the validity of the indictments. There is a 
further omission in thèse instruments, which is of graver moment. 
It is hornbook law that in indictments for a large class of offenses 
a scienter must be charged. In an indictment for uttering forged 
paper, for instance, it is not sufiicient to charge that the paper 
was forged, ànd that it was uttered by the accused; but it must 
be distinctly, and in express words, charged that the acccused well 
knew the paper was a forgery when he passed it upon another 
person. This knowledge, this scienter, cannot be supplied by in- 
ference or implication from other allégations of the indictment. So 
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in regard to assaults upon offlcers of tlie law while engagea in tlie 
discliarge of duties imposed by law. An assault by one person 
upon another may be criminally prosecuted with success under an 
indictment that does not charge a scienter, for hère the common- 
law offense of assault is complète, whatever may be tbe character 
of the person assailed. But if, by statute law, the offense of 
assaulting an offlcer of govemment, in the discharge of a duty 
imposed by law, for the purpose of obstructing Mm in that duty, 
be made an offense, then something more is necessary than to charge 
that John Smith assaulted James Brown. The indictment must 
charge, not only the assault, but the offense of obstructing an 
officer of govemment, engagea in performing a duty imposed by 
law, and aU such indictments must charge the scienter. For one 
person to assault another, who may happen to be an officer exer- 
cising some officiai function at the time, woidd be simply an offense 
at common law, unless the assailant knew that the assailed was 
an offlcer, and committed the assaidt upon him because he was an 
offlcer. In such a case the scienter is an essential ingrédient of 
the offense, and must be expressly and particularly charged. 

A fortiori is this so in cases of offenses against the United States, 
like those charged in the indictments at bar. lîie offense con- 
sisted in obstructing offlcers of the United States, as such, and 
assaulting and imprisoning them, while dischai^ing their duties, 
under the laws of the United States, at the poils, in the élection 
of a member of congress of the United States. The indictments 
could not hâve been found in this court unless the offenses charged 
had been committed against offlcers of the United States, acting as 
such in the line of duty imposed by laws of the United States. To 
assault an offlcer of the United States while happening to be en- 
gagea in performing some duty enjoined upon him by fédéral stat- 
ute is only a common-law offense; and it becomes a statutory of- 
fense only when the assaUant knows that the assailed is an officer 
of the United States, and makes the assault for the purpose of ob- 
structing the officer in the discharge of duty imposed by laws of 
the United States. In such cases the scienter is an essential 
ingrédient of the offense. As said by Judge StOry in U. S. t. 
Keen, 5 Mason, 453, "In cases of that sort, it is the officiai character 
that créâtes the offense, and the scienter is necessary." To this 
may be added what the présent chief justice said in Pettibone v. 
U. S., 148 U. S. 202, 13 Sup. Ct. Eep. 542: "If any essential élé- 
ment of the crime is omitted, [in the indictment,] such omission 
cannot be supplied by intendment or implication. The charge 
must be made directly, and not inferentiaUy, or by way of récital." 
The indictments at bar are absolutely silent in this particular. 
None of them charge that the accused obstructed, assaulted, and 
incarcerated De Priest, Travers, Kowe, O'Brien, and others, know- 
ing that they were offlcers of the law, engaged in performing duties 
enjoined by law, and, what is more important, knowing that they 
were offlcers of the United States, engaged in performing duties im- 
posed by laws of the United States. They are therefore fataUy 
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détective. AutLorities on tais point might be vouched in pro- 
fusion, but the principle is so plain that I do not thiuk it neces- 
sary to qite tiiem. 
Ail thèse indictments must be dismissed. 



MAGONE, CoUector, v. AMERICAN TEADING CO. 

(Oirciîit Court of Appeals, Second Circuit December 6, 1892.) 

CusTOMS DuTiEs— Taripf Act dp March 8, 1883— Paper Scbeens — Classifi- 
cation 

Screens imported durlug the year 1888, whlcli were composed of paper, 
as thelr comportent material of cblef value, and of wood and métal, wMcli 
were'used on the floors of dwelling houses, or other places, to intercept 
heat, llght, or movlng air, or to conceal portions of rooms or objecta, and 
which were then known in trade and commerce of this countrj' 
as "paper screens," were not dutlable at the rate of 40 per cent, ad 
valorem, as screens, under the provision for "ail other mats not ex- 
clusively of vegetable material, screens, hassocks, and rugs," contained 
In (paragraph 378, Tariff Ind., New) Schedule K (entltled "Wools and 
Woolens") of the tariff act Of March 3, 1883, (22 Stat 510,) but were dutl- 
able at the rate of 15 per cent, ad valorem, under the provision for "Pa- 
per, jua&ufactures of, or of which paper Is a component material, not 
spéclàlly enumerated or provided for In this act," contained lu (paragraph 
388, Tariff Ind., New) Schedule M (entltled "Books, Papers, etc.,") of the 
same tariff kct. (22 Stat. 610.) 

Error to the Circuit Court of the United States for the Southern 
District of New York. 

At Law. Action by the American Trading Company against 
Daniel Magone, collector of the port of New York, to recover duties 
paid under protest There were verdict and judgment for plaintiff, 
and défendant brings error. Afflrmed. 

During the year 1888 the American Trading Company, the défendant In 
error, made three importations of screens from Japan into the United States, 
at the port of New York. Thèse screens were classifled f or duty as "screens," 
under the provirion for "screens" contained in Schedule K of the tariff act of 
March 3, 1883, (22 Stat. 510; Tariff Ind., New, par. 378,) and duty was exacted 
thereon, of tlie défendant in error, at the rate of 40 per cent, ad valorem, by 
Daniel Magone, the plaintiff In error, as collector of customs at that port. 
Schedule K, entltled "Wools and Woolens," after provldlng for wools and 
halrs, and manufactures of wools, worsteds, and halrs, including varions 
klnds of carpets or carpetings, and ail druggets and bockings, provides 
(Tariff Ind., New, par. 378) that "carpets and carpetings of wool, flax, or cot- 
ton, or parte of eltiier or other material, not otherwlse hereln specified, forty 
per centum ad valorem; and mats, rugs, screens, covers, hassocks, bedsides, 
and other portions of carpets or carpetings, shall be subjected to the rate of 
duty heretn imposed on carpets or carpetlng of Uke character or description; 
and the du,ty on ail other mats, not exclusively of vegetable material, screens, 
hassocks, and, rugs, shall be forty per centum ad valorem." The défendant 
in error duly prot^ted against this classification and this exaction, claimlng 
In Its protests that thèse screens were dutlable at the rate of 15 per cent, ad 
valorem, as i ^'manufactures of paper, or of which paper Is component mate- 
rial, not spjBcially enumerated or provided for/' under the provision for such 
manufactures contained in Schedule M (entitled "Books, Paper, etc.") of the 
aforesaid tariff act, (22 Stat. 510; Tariff Ind., New, par. 388.) The défendant in 
error màde due appeals, as prescribed by law, and, withln 90 days after 
adverse dccision thereon by the secretary of the treasury, brought this suit 
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at law In Oie circuit court of the United States for the southem district of 
New York to recoTer ail duty exacted on thèse screens In excess of duty at 
the rate of 15 per cent, ad valorem. Thèse screens were the ordinary mova- 
ble screens, such as are used on the floors of dwelllng houges or other 
places to intercept heat, Ught, or movlng air, and proteet therefrom persons 
sltting behlnd them, or portions of rooms, or any other thlng that It Is deslred 
to keep from sight. They were composed of paper, wood, and métal, were 
abolit 4% feet high, and consisted, some of three, and some of four, folds. 
The value of the métal in thèse screens was from 15 to 16 per cent of the 
whole value thereof; the value of the wood, from 20 to 22 per cent.; and the 
value of the paper, from 65 to 62 per cent. At and prior to March 3, 1883, 
screens like thèse screens were known in trade and commerce of thls coun- 
try as "paper screens." Both sldes having rested, counsel for the plaintifC in 
error moved the circuit court to direct the jury to find a verdict for the plain- 
tifC In error as to thèse screens, on the ground that they were provided for, 
eo nomine, in Schedule K of the aforesaid tarife act of March 3, 1883, (TarifT 
Ind., New, par. 378,) and were therefore promptly subjected by the plaintlft in 
error, as said collecter, to duty at the rate of 40 per cent, ad valorem. The cir- 
cuit court refused to direct the jury to find for the plaintife in error, but, on 
the contrary, directed a verdict for the défendant in error. There was a ver- 
dict aud judgment accordingly, and the plaintifC in error sued out this writ 
of error. 

•, 

Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. 
S. Atty., for plaintiff in error. 

Curie, Smith & Mackie, (W. Wickham Smith, of counsel,) for de- 
fendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

PER CURIAM. The plaintiff in error was défendant in the court 
below. The suit was brought to recover duties alleged to hâve been 
illegally exacted by the défendant, as collecter of the port of New 
York, upon certain importations made by the plaintiff in October 
and December, 1883. The importations were the ordinary movable 
screens, such as are used on the floors of dwelling houses or other 
places to intercept heat, light, or currents of air, or to conceal ob- 
jects or portions of the room. They were composed of paper, wood, 
and métal. They were about 4| feet high. Some had three and 
some four folds. The value of the métal in the screens was 
from 15 to 16 per cent, of the whole value thereof; the value of the 
wood, from 20 to 22 per cent.; and the value of the paper, from 62 
to 65 per cent. ; and at and prior to March 3, 1883, such screens were 
known in trade and commerce in this country as "paper screens." 
The coUector classified this merchandise for duty under that part 
of Schedule K ("Wools and Woolens") of the tarifé act of 1883 which 
reads as foUows: 

"Cai-pets and carpeting of wool, flax, or cod;ton, or portions of either or 
other material, not otherwise hereln spedfled, 40 per centum ad valorem; 
and mats, rugs, screens, covers, haesocks, bedsides and other portions of car- 
pets or carpeting shall be subjected to the rate of duty herein impoeed on 
carpets or carpetings of Uke character or description, and the duty on ail 
otlier mats not exclusively of vegetable material, screens, hassocks and 
rugs shaU be 40 per centum ad valorem." 

The plaintiff duly protested against this classification, claiming 
in its protest that the screens were dutiable under that part of 



39® Fi^DBRAL ESPOETER, Vol. 57. 

iSchedule M of the same act at the rate of 15 i)er centum ad valorem, 
as ^'înanufactures of paper, or of which paper is a component ma- 
tfetîàl, • ùot specially enumerated or provided for." We conclude 
thaï the S(*éen8 referred to in the paragraph of the wool section, 
as well ih.ose "not exclusively of vegetable material," as ail others, 
are articles ejusdem generis with the other articles named in the 
group. Consequently, we are of the opinion that the importations 
in question should hâve been classifled as manufactures of paper, 
and that the ruling of the circuit court, directing a verdict for the 
plaintiff upon that ground, was right. 
The judgment is aflrmed. 



BONNELL et al. v. STOLL et aL 

(Circuit Court, D. New Jersey. July 8, 1893.) 

Patents pob Inventions— Anticipation — Bed Springs. 

Clatm 2 of letters patent No. 40.5,821, issued June 25, 1889, to Bonnell 
& La^iblng, covers "a spring bed bottom formed In'sections, and having 
the tôp Whii'ls of springs at the adjacent ends of the sections tmited by 
a spiral ■wire wound loosely around them, so as to allow the sections to 
fpl^, and yet afford a ylelding connection.*.' UeM, that the daim was 
anticipa ted by the prier constructions known as "Lace- Web Sprmg" and 
the "Maier Bed." 

In Equity. Suit by EUiot M. Bonnell and John S. Lambing 
against Eobert P. Stoll and others for infringement of a patent. 
BUl dismissed. 

JaméB A. Whitney, for complaînants. 
JF. 0. Lowthrop, for défendants. 

ACHESON, Circuit Judge. The plaintiffs sue for the infringe- 
ment Of letters patent No. 405,821, for improvements in bed 
springs, granted them on June 25, 1889. The patent shows a bed 
bottom composed of spiral or helical springs arranged in parallel 
Wws, and connected by spiral wires running lengthwise of the 
bed bottom, which is formed by two sections, so as to fold the 
one upon the other. There are two claims, but, upon the argu- 
ment, infringement of the second claim, only, was insisted on. 
That claim is as f oUows : 

"(2) A sprlng bed bottom formed in sections, and havlng the top whlrls 
of springs at lie adjacent ends of the sections united by a spiral wlre wound 
loosely around them, so as to allow the sections to fold, and yet afford a 
ylelding connection, substantlally as specifled." 

Thè futictions of this Connecting spiral wire, as declared by the 
speciflcation,; are threefold, namely, "loosely and yieldingly Con- 
necting the springs," fumi^ing "a spiral fllling for the interspaces" 
between the four adjacent springs, and "serving as a hinge" for 
folding thè sections. The speciflcation states, and the prier pat- 
ents show,, that it was not new to connect the tops and bottoms of 
bed springs;iwith spiral wires, and that springs had been fumished 
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with. Mnged connections. It is not, however, deemed necessary 
to refer particularly to tlie earlier patents. It is enough to con- 
sider two prior constructions designated in the proofs as "Défend- 
ants' Exhibits Lace-Web Spring and Maier Bed." Tke former is 
a spring bed bottom constructed of helical springs joined together 
by coiled wires, made in two sections, united by flve spiral wires 
fonning a long'itudinal strip of wire nettiag, whicb acts as a hinge 
to allow the two sections to fold togetber. The "Maier Bed" is 
composed of two spiral spring bed-bottom sections, witîi a spiral 
wire hinge connection, consisting of three spiral wires; the two 
outer ones întermeshlng with the spiral hinge wire, and being 
wrapped, respectively, in a loose manner, about the top portion 
of the whirls of the adjacent rows of springs of the two sections. 
Thèse two constructions possess, respectively, ail the distinguishing 
characteristics of the plaintiffs' patented împrovement. In each 
the two bed sections are united by a yielding spiral wire con- 
nection between the top whirls of the adjacent rows of springs, 
permitting the two sections to fold the one upon the other, and 
affording a spiral fllling for the interspaces between each adja.cent 
set of four springs along the Connecting Une. Neither in funetion 
noï in opération is there any substantial différence between the 
spiral wire connections of the two sections of thèse old construc- 
tions and that of the patented bed sprîng. The employment of a 
single spiral wire to form the connection, instead of several, con- 
dtices to simplicity and cheapness of manufacture, but it intro- 
duces no new principle, and does not involve invention, în a pat- 
•entable sensé. At the most, it was the mère carrying forward 
«f the original idea or method, resulting in an improvement in de- 
gree, only. Smith v. Nichols, 21 Wall. 112, 119. The court there 
sald: 

"But a mère carrying forward, or new or more extended application of the 
■original thought; a change only in form, proportions, or degree; the substi- 
tution of équivalents, doing substantially the same thing in the same way 
by substantially the same means with better résulta,— is not such invention as 
wiU sustain a patent" 

This principle has been enforced în many more récent cases. 
Estey V. Burdett, 109 IT. S. 633, 3 Sup. Ct. Kep. 531; Burt v. Evory, 
133 U. S. 349, 10 Sup. Ct. Eep. 394; French v. Carter, 137 U. S. 
239, 11 Sup. Ct. Eep. 90; Grant v. Walter, 148 U. S. 547, 553, 13 
Sup. Ct. Eep. 699. Thèse and other like décisions of the suprême 
court lead to a conclusion adverse to thèse plaintiffs. 

Let a decree be drawn, dismisstng the bill, with costa. 
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THE) LURLINB. 

WETMORB T. HAWKINS. 

(drcalt Court of Appeals, Second Circuit 1892.) 

No. 45. 

Abmikaitt Appeatjs— Nbw Bvideitcb— When Keceivbd. 

In an adnriralty case the circuit court of appeals wlll, on motion, strike 
fron} the aies dépositions takeb on appeaJ by a party wtLo mtght easily 
liaye produced it in the trial court, and who was as weU Informed then 
as now as to Its" materiallty and necessity. 

AppeaJ from the District Cburt of the United States for the 
Eastern District of New York. 

In Admiralty. Libel by John P. Hawkins against the yacht 
Lurlîne, (William B. Wetmore, claimant.) There was a decree 
for libelant, and the claimant appeals. Heard on motion of the 
claimant to strike from the files certain dépositions taken by 
libelant on appeaL Granted. 

An application subsequently made to the suprême court for a 
writ 6t mandamus to conlpel the judges of this court to receive and 
consider thèse dépositions was dènied. See 13 Sup. Ct. Bep. 512. 

John Murray Mitchell, for appeUant. 
Geo. A Black, for appellee. 

Argued before WALLACE. LAC50MBE, and SHIPMAN. Circuit 
Judges. 

PEU OtTRIAM. Motion granted, for the reason that the testi- 
mony taken on déposition in this court was available to libelant on 
the triai în the district court, witness and books being both présent 
there; that it does not appear that he was prevented from present- 
ing such testimony except by his own choice; that he was as well 
informed as to its materiality under the issues when he closed his 
ease as he is now, and was expressly notified by respondent's mo- 
tion to dismiss that the latter contended libelant's proof as to the 
amount of labor performed was insufficient. 



THE DENNIS VALBNTINB. 

LAVERTY et al. v. THE DENNIS VALENTINH. 

(Circuit Court of Appeals, Second Circuit August 1, 1893.) 

Admibaltt— Tbkdbr— COSTS. 

A Ubel for salvage bavlng been flled by the owners of a steam tug to 
thelr behalf only, clalmants pald Into court the full amount clalmed by 
llbelants, wlth accmed costs. Beld, that libelants, thereafter faUlng to es- 
tablish a rlght to more than the amount so pald, were properly chargea 
wlth costs accruing subséquent to such paymeut 47 Fed. Bep. 664, af- 
firmed. 
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Appeal from the District Court of the United States for tlie 
District of Connecticut. 

In Admiralty. Libel by James Laverty and others, owners of the 
Bteam tug Empire, against the steam lighter Dennis VaJentine. 
John Ingham and anotiier, claimants, paid the sum of $100, and $50 
accrued costs, into court. Subsequently, to protect the Valentine 
against further claim, the master and crew of the Empire were 
made parties. A decree was entered awarding to libelants $100, 
the amount of the tendér, with costs accrued at the date thereof, 
less the costs of the claimants accruing af ter the tender, and giv- 
ing $50 to the master and crew. 47 Fed. Rep. 664. The libelants 
appeal. Afflrmed. 

Jo^iah A. Hyland, for appellanta. 
Jo& P. Mosher, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. Although the awards may be moderate In 
amount, we flnd no such violation of just principles, or clear and 
palpable mistake, or departure from the path of authority, a» 
TFOuld warrant an increase thereof by this court The libel a» 
orfginally flled was that of the owners of the steam tug only. It 
does not even contain the gênerai clause, "for themselves and 
others interested," etc. The claimants' payment into court of $100 
for services of the steam tug and $50 accrued costs was, therefore, 
a tender of the full amount of the claim advanced against them 
up to the daite of such tender, and the decree of the district court 
-correctly awarded against the libelants ail costs accruing subsé- 
quent thereto, their subséquent litigation havlng failed to estab- 
llsh their right to recover more than the amount of claimants' offer. 
The appeal on this branch of the case is frivoloua. Decree af&rmed, 
with costs of this court. 



THE BXB. 

WILLIAMS V. THB BXB, 

(ClrcuJt Court of Appeals, Second Circuit Augnst 1, 1893.) 

Shipping — Dangers op Navigation. 

Where a stanchion sufflcient to resist the pressure of much heavler 
cargoes on prevlous voyages gave way from the pressure of a com- 
paratlvely light cargo on a voyage during whlch dangers of navigation 
were encountered, which dangers had been excepted In the blll of lading, 
the Inference Is not of a defect la the stanchion, but of Injury from the 
«xcepted dangers. 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libel by Williams against the steamship Exe 
for damage to cargo. The district court rendered a decree for 
libelant 52 Fed. Eep. 155. Eespondent appeals. Beversed. 

J. Parker Kirlin, for appellant. 
Sidhey Chubb, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAif, Circuit Judges. 

WAIiLACE, Circuit Judge. This is a suit to recoTer damages 
agaiast the steamship because of the nondelivery in proper condi- 
tion of certain teas, shipped on the steamship at the port of Hiogo, 
Japan, for transportation to the port of New York, under a bill 
of lading of which the libelant became the assignée. The bill of 
lading contained a clause exempting the steamship from liability 
"for aU and every the dangers and accidents of the seas and navi- 
gatîoil, 6t whatever nature or Mnd." The teas were injured by 
sea Watër, which during the voyage entered the hold where they 
weré stored; and the aflswer âsserts that the failure to deliver 
them in proper order was caused by the dangers and accidents of 
the séàS and navigation. The district court decreed in favor of 
the libèlant. The décision proceeded upon the ground that the 
damage was caused, not by dangers of navigation, but because 
of the insufBciency of the interior structure of the vessel to protect 
the cargo from water damage. 

The fàcts disclosed by the record are thèse: The teas were stored 
in one of the holds of the steamship, which was located above the 
ballast tank, and which was supposed to be a water-tight compart- 
mènt. The water which injured them entered the hold from the 
ballast tank, through a hole caused by the giving way of a boit. 
Extending from the floor to the roof of the hold was an iron stan- 
chion, 1^ or 2 inches in diameter. It was used as one of the sup- 
ports for shifting-boards when grain was carried, to prevent the 
cargo from shifting. It rested at the roof and at the floor of the 
hold in an Iron socket. The socket at the floor was formed with 
two lugs, through each of which a screw boit passed through the 
iron floor of the hold into the iron roof of the ballast tank, thus 
securing the socket to the floor. When the cargo was unloaded 
at New York, it was found that this stanchion had an abrupt 
bend at a short distance above the socket. One of the lugs of the 
socket was broken off. One of the bolts was broken in two, and 
the othgr boit was so loose as to play up and down through the 
floor of the hold and the roof of the ballast tank. Part of the 
broken boit remained flrm in its bearings, but the other boit had 
become woni to stich an estent as to allow the water to pass around 
it from the ballast tant to the hold. The tea boxes near the stan- 
chion were somewhat battered, and one, which was in contact 
with it, was consîderably broken. There had been no shifting 
of the cargo. 
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Tliere is no direct eyidence about the condition of the stanchion 
fastenings at the beginning of the voyage, as no spécial examina- 
tion of them seems to hâve been made. It is shov^n, however, that 
at that time the stanchion was not bent. The steamship was a 
first-class ail steel vessel, only four years old. There had been 
no leak on previous voyages, and the floor of the hold was dry 
when the teas were put in, and subsequently, when other cargo 
for the voyage was put in. The voyage occupied nearly three 
months, and on several occasions severe weather was encoun- 
tered. Extracts from the log read as foUows: 

'•August 22d. Steamer rolling very lieavlly, and at tlmes making heavy 
plunges. August 23d. Very high, confused sea. Steamer rolling very heav- 
ily." "September 3d. Steamer pitcbing heavily at times." "September 5th. 
Steamer plmiging heavily. Shipping water on deck over ail." "September 
23d. Steamer rolling heavily. Shipping water on deck fore and aft" 

Similar entries appear in the log from time to time until as 
late a date as October 28th. From the description of the appear- 
ance of the cargo in the hold, and the rust upon the fracture of 
the broken boit, ît is inferable that the mishap occurred during 
the earlier part of the voyage. 

Ul)on this évidence, we think the libel should hâve been dis- 
missed by the district court, and the steamship exonerated. Un- 
doubtedly, in every contract for the carriage of goods there is an 
implied engagement on the part of the carrier to furnish safe and 
suitable means of transportation, and, in the case of a carrier 
by ship, to supply a ship which is not only seaworthy, but is also 
reasonably fit to carry the cargo stipulated for in the bill of lading. 
It îs also elementary law that a carrier by vessel cannot escape 
liabUity for the loss or injury of goods during transportation through 
dangers of navigation caused by Us own previous default, not- 
withstanding an exception in the bUl of ladîng from liabUity for 
sea périls. So, if the damage to the cargo in the présent case, 
though immediately caused by a danger of navigation, would not 
hâve been incurred if the steamship had been în a reasonably fit 
condition to resist the escape of water from the ballast tank into 
the hold, the libelant should recover, notwithstanding the exempt- 
ing clause. Our dissent from the conclusion of the court below 
proceeds upon a différent view of the effect of the évidence to that 
taken by the learned district judge. In his opinion, after stating, 
in substance, that the pressure of the comparatively light cargo 
against the stanchion during the motion of the sMp would not 
hâve been sufScient to bend the stanchion, the leamed judge said: 

"In my judgment, the damage proceeded from either the original insufBcient 
strength of the stanchion, or from its bad condition or bad fastenings at the 
commencement of the voyage." 

Inasmuch as the stanchion had been sufficient to resist the pres- 
sure of much heavier cargo on previous voyages, and as no évidence 
tendtng to show any original fault in the structure was given, the 
suggestion that it might hâve been originally of faulty construc- 
tion must be rejected. Indeed, it is not contended by the counsel 
v.57F.no.3— 26 
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for the libelant tliat tliere was any original defect in the stanchion, 
^ither of principle or in détail of : construction, but tlie contention 
ia thiat the boit wMch. became loose was old and worn, and gave 
way when the stanchion was not subjected to any unusual strain. 
If the boit was thus iusufflcient, there was a breach of the implied 
warranty of the carrier, and the loss is to be attributed to that 
cause, and not to a danger of navigation, Whether it was or was 
not is the real question of fact in the case. 

The fact that this stanchion, an iron rod, IJ or 2 inches in diam- 
eter, located where it was not exposed to the impact of any heavier 
object than a lot of chçsts of tea, and in apparent good order at 
the beginning of the voyage, was found at the end of the voyage 
bent in the manner described, Is most persuasive. It could not 
hâve been thus bent except by some unusual and extraordinary 
strain or wrench. Unless the strain or wrench was caused by 
some sudden or violent straining of the vessel on some of the oc- 
casions when she was plunging and rolling heavily, or by the pres- 
sure of the cargo which yielded and surged with the surg'ing of 
the ship, or by a combination of thèse conditions, the cause of it 
cannot be explained or even conjectured. The force that could so 
bend thé stanchion would be suf&cient to break the lug, and it 
is altogether probable that the same strain whîch bent the stan- 
chion broke the lug and the boit passing through that lug. If 
the broken boit was the first to give way, it is not strange that 
the increased tension upon the other during the subséquent rough 
weather of the voyage should hâve started it, and worn away the 
screw threads. The giving way of a defective boit would not ac- 
count for the bend in the stanchion. We regard it as altogether 
more probable that the boit gave way, not because it was loose 
and worn, and unable to meet the stfain to which it was ordinarily 
exposed, but because it encountered an extraordinary strain. We 
conclude, therefore, that the primary cause of the loss was the 
excepted cause, — ^the violent seas, which set in motion the train 
of events that resulted in the entrance of the water into the hold 
and the injury of the cargo. We ând nothing in the proofs to 
justify the contention for the libelant that those in charge of the 
steamship were négligent in not eeasonably discovering the water, 
and removing it from the hold. 

The decree is reversed, and the cause remanded, with instructions 
to dismiss the libel, with costs of the api)eal and of the district 
court 
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THE HUGO. 

BRAUER et al. v. COMPANIA NAVIftACION LA FLECHA.» 

(District Court, S. D. New York. July 8, 1893.) 

1. Shipping — Loss OF Cargo— Cattlb Snip— Jkttison — Neckssitt. 

One hundred and twenty-nlne cattle, ont of a shlpment of 165, on board 
the steamship Hugo, were thrown or driven overboard by tbe oiQcers oC 
the sbip, in bad weatlier, during a voyage f rom New Yorlî to Liverpool. 
The officers of the sbip claimed that the weatber was so violent tbat the 
sacriflce was necessary to save the sbip. Tbis was denied by the eattle- 
men on board. On aù the évidence the court found that the necessity 
for clearing the decks of the cattle was exaggerated by the ofllcers of the 
sbip, and acoordingly hdd tbat the vessel was liable for the loss of ail 
soiuid cattle, or suob as were not fatally wounded or maimed at liie tlme 
they were east overboard, or were negligently or deslgnedly sufCered to 
go overboard through the open gangways of the sbip. 

2 BiLii OF Lading— Stipulations — Exemption fbom Négligence— English 

LAW. 

A clause tn the bill of ladlng providlng that the cattle "were to be at 
owner's rlsk; steamer not to be held accountable for accident to, or 
mortality of Ibe animais, from whatever cause arlsing, • * * or nég- 
ligence of the shipowner,"— was held invalld to protect the ship In tbis 
case, as was also the further stipulation which would substitute the 
Brltish law for our own. 

In Admiralty. Libel for damage to cattle. Decree for libel- 
ants. 

McFarland & Parkin, for libelants. 

Butler, StiUman & Hubbard and Mr. Mynderse, for respondents. 

BEOWN, District Judge. The above libel was âled to re- 
cover damages for the loss of 129 cattle, ont of a shipment of 165, 
upon a voyage of tbe steamer Hugo from New York to Liverpool 
in October and November, 1891. The steamer sailed from this 
port on the 24th of October. During three days from October 
30th to November Ist inclusive, the vessel met heavy weather dur- 
ing which there was heavy roUing of the vessel. The cattle were 
in pens on deck; a few were forward under or near the turtle 
back, which were saved; the rest were in the vicinity of Nos. 3 
and 4 hatches forward and aft of the engine room in pens built in 
the wings on the port and starboard sides of the ship, ail of which 
were lost. 

The storm was heaviest on the afternoon and night of Saturday 
the 31st, the wind and seas coming flrst, and heaviest, from the 
northwest, but on Saturday hauling to the northward and to east 
northeast, with cross seas. Some slight damage was done to a 
few pens on the 30ih.; more were broken on Saturday the 31st; 
but thèse were repaired, and the cattle put in place toward night- 
fall. About 5 o'clock on that day the after gangways were opened 
on each side, and about 10 or 12 cattle that had become maimed 
and helpless were sent overboard through those gangways. The 

Tvcported by E. G. Benedict, Esq., of the New York bar. 
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chief loss was during that night and tlie followîng moming, wlien 
shortly after daylight, the captain gave orders to open the forward 
gangways also, and the whole deck was cleared of ail the cattle, 
save the 39 under the turtle back. The foUowing is a transla- 
tion of the account given in the ship's log, the master and most 
of the crew being Spanish: 

"(Sea time) October 30, 1891. 

"On the fifth heur (5 P. M.) a heavy sea destroyed some of the cattlc 
houses on the port side and opposite hatches No. 4 and No. 3. We Im- 
mediately flxed up In the best manner that It was possible the honses and the 
oxen, the boards that were lylng loose on the decli we threw overboard. 
NightfaU, the weather sUghtly clear towards the horizon wlth slgns of heavy 
rain clouds, wlnd fresh from the northwest, seas very lively from the samc 
direction and from the west, coming on board wlth less force than during 
the aftemoon, and in this way we passed the night. At daylight wlnd very 
fresh from the north, wlth seas from the same direction and from the north- 
west. On the twtaitieth hour we stopped the engine in order to arrange the 
houses that had been broken during the night opposite No. 4, and replaced 
the oxen that were outsldo of their houses. At nine o'clocii: they were ail 
back Into their places, wlth the exception of one whlch remalned on hatch 
No. 5, and which notwithstanding ail our endeavors to get him to rise, it 
lias been- impossible, he remalning on the same hatch No. 5. Subsequently 
and while the engine was still stopped, we gave food and drink to ail the 
oxen. On the 22d hour after ail was arranged, we again started under full 
steam and conttnued to sail in the direction of our course and without further 
mishaps we arrived at the middle of the day, and there being no observation, 
we situated ourselves by dead reckonlng in the latitude and longitude noted. 

*'31st Oommencing this day wlth very strong wlnd from the north northeast 
with very lively seas from the same direction, and from the northwest, which 
came on board from ail over, floodlng the houses and bridges a.lways full 
of water, and governing our course as noted in the table. In the second 
hour weather very hard from the north northeast, the heavens and tho 
horizon closed, and with rain accompanied by very heavy seas with full crest, 
also from the northwest, whlch strike against the sides of the vessel, coming; 
on board, and making the vessel labor terribly. At this hour, some of the 
houses opposite No. 4 were destroyed; several of the oxen being loose, we 
stopped thè englue and reuialned crosswise to wind and seas, seeing that the 
weather was becoming worse at every moment, and that the barometer con- 
tinued to fall rapldly, (at this time, 29:55,) we determined to open gangway 
No. 4 in order that the oxen that were loose could go over, whlch was doae 
with much précaution to avoid personal mishaps. Once that it was opened, 
the oxen that were loose were carriéd over with the heavy roUing of the 
vessel; thèse were about 10, with the one mentioned on the préviens day which 
was almost dead, whlch we threw overboard wlth ropes. 

"Towards nightfallj weather quite a hurrlcane, the machinery stopped, and 
laying crosswise to the wind and waves, the vessel roUlng and making ail 
suffer very much. At twelve hours, we set the mainsall with the object of 
steadying thé vessel. The greater portion of the oxen are down and many 
are carried from port to starboard with the boards from the houses loose on 
account of the heavy roUIng of the vessel, and with a thick and heavy sea 
that comes on board on both sides. In this way and with the weather de- 
clared into a hurricane, we passed the balance of the night. 

"At daylight, hurricane. Ali the deck is in a lamentable state; the cattle 
from port to starboard and from starboard to port, some with their legs 
broken, others dead, with so much suffiering, others with their legs tangled 
in the rail, and some during the night, by the blows of the seas and the 
roUing of the shlp, had gone on through the gangway to the water. On the 
nlneteenth hour (7 A. M. Sunday) we decided to open gangway No. 3, which 
was done with much précaution, as it was Impossible to go on deck on ac- 
count of the roUings, and the seas that contlnually came in, and we im- 
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mediately commenced the sad opération of throwing over ail the cattle that 
•were loose on the decks and In sorry plight, some wlth ropes, and others 
dragging tliem to the gangway, and from hère, the seas that were boarding 
us would carry them over. We hâve noticed the absence of some of the 
hatch wedges, very likely knocked ont toy the cattle durlng the night, and 
liave immediately replaced them wlth new ones. The hurrlcane continues 
■wlth as great force and fury, the barometer 29.21. Notwlthstanding our pré- 
cautions to avold Personal mishaps, at 10:30 in the momlng more or less, a 
sea carried out through gangway No. 3 one of the boys named Enchortiately; 
he was carried over. We noted hls absence Immediately, as he had not bo 
coine separated from the side of the vessel, we threw him a llfe préserver, 
and with the aid of thln rope we were able to save hlm. On coming on declc, 
we noted that he was bleedlng from ear, no doubt having recelved a blow on 
that part. We put him to bed. 

"On the 23d hour, the wlnd carried away the mainsail, leavlng nothing but 
the boit ropes of the same. At noontime the stem was clear, there being no 
more cattle. There are only some remains of the houses, towards the bow 
and gangway of No. 3 is clear as also the hatchway. There remain on hoan 
only 39 oxen, and those up by the bow forward of No. 3 which are the ones 
that sufEered less from the efifects of the hurrlcane. At noontime there was 
no observation, the heavens being completely closed, and we sltuated our- 
selves in latitude and longitude noted in its proper place. In this day, as in 
the prevlous one, it had been Impossible to sound the well on aecount of the 
storm. Operatlng the steam pumps every two hours, we noted that they 
sucked a great deal of water, no doubt by reason of the straining of the 
vessel. 

"The losses that we Lave suffered are the followlng: 126 head of cattle; 
the mainsail; a number of rail posts, and the ladder. 

"November Ist. We commenced this day with the englue stopped and the 
rigging taut, with hurrlcane, the vessel crosswise to the wind and seas. To- 
wards af temoon the wind slackened somewhat In force, but the liigh and 
crested seas continued the same, striking the vessel as in the prevlous day, 
and with much rolling. On the 4th hour we put up the staysail to steady 
the rolling of the ship. Night came on wlth the wind very hard from the 
north. accompanied by terrible seas with heavy crests, which strike against 
the huU, making the vessel shiver. 

"At eight o'clock the wind commenced to decrease and the seas gradually 
to go down. * • ♦ " 

The testimony of the master and of the flrst officer and the boat- 
swain accords in the main with the statements of the log in regard 
to the handling of the cattle and the force of the storm. 

There were six cattlemen provided by the shippers for the care 
of the cattle. Several were inefficient. The testimony of Joyce, 
the foreman, and of Edwards, apparently an efficient man, is to 
the effect that the violence of the storm was very much exagger- 
ated; that they had been many years making Tioyages in charge 
of cattle; that they had been through much heavier weather; and 
that the sacrifice of the cattle on the aftemoon of Saturday and 
the morning of Sunday was without reason or necessity. In the 
great contradiction between thèse witnesses and the ship's wit- 
nesses as to the force and effect of the storm, I hâve corne to the 
conclusion that there is little candor on either side. The fact 
that aside from some of the pens, and except the cattle which the 
men forced orerboard, nothing of any aecount belonging to the ship 
herself was carried away, is conclusive to my mind that the ship 
was in no péril, and that there was no such actual hurricane, or 
SLuy such extraordinary storm as the language of the log or the 
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testiniony pf Uie ofScers woiild indicate. It is manifest that 
Joyce and Edwards, wlio were persons of much expérience in 
transporîting cattle, were greatly incensed at the sacrifice of 
the cattle a:nd tàe brutal treattnent inflicted on them, They hâve 
not apparently any bénéficiai interest in tWs litigation; and if 
the stpnn was as violent as the claimants would make out, and 
the péril such as to demand the sacrifice of the cattle, Joyce and 
Edwards wonld not hâve felt the resentment they evidently dis- 
play. If the péril was real, they had expérience enough to know 
it At Ihe saine time this resentment has probably led thena to 
belittle the iforce of the stonn and to give perhaps an additional 
color to what was done. Joyce testifles: 

"Aaswet. They tcJok the cattle in thelr charge, of course, and they started 
to cuttlng the ropes and getting them over the best way they could; we would 
not assist them In any way whatever; I would not allow any one to put a 
hand to thëm of my men. ♦ • • 

"64 Questloû. 'How many were put over ttie first dayî A. That I could 
not tell; thèly hàd them scattered ail over the shlp— quite a lot. 

"65 Q. Were there some put overboard fram forward and eome from ait? 
A. Both places--put them over aft flrst. 

"66 Q. Will you State how they put them overboard? A. They shifted the 
raU as it 18 ciillëd-^thé gangway; then they tore up the pens facing the gang- 
way so they would slip on the iron deck; they then would take pltchforks 
.and everything else, and stlcklng them in them drive them up to this place, 
and when the shlp lurehed oveir llke they would shove them and the cattle 
would slip ofCî If thëy didn't slip oît, 4 or 6 sailors would put their backs to 
them and shove thêta over; once they started golng they had to go. 

"67 Q. Wa^ this done on one slde, or both sides? A. It could only be done 
on the one slde-^the Starboard Slde. 

"(58 Q. Why cotUd It not be done on the port slde? A. Because that was 
the weather BÎde. 

"69 Q. Whieh was the weather sideî A. The port slde. 

"70 Q. Did the vessel hâve a list? A. She had a list when we put about— on 
accoiuit of the trysalls being ovér. 

"71 Q. State whether, or not, anythlng was done to get the cattle over- 
board, except what you hâve stated? A. One buUock— a white bullock— in 
particular was very stubbom. 

"72 Q. What was done with hlm? A. They put a rope on him and dragged 
Mm as far as the gangway, and then they used a maul on him— a big hammer. 

"73 Q. What did they do with It? A. They hit him in tbe head and tried 
to kill him, they could not klll him, and they took ropes and got him over the 
best way they could; of course, when they started I didn't watch everything; 
I had no reàsort to watch. 

"74 Q. When they put the rope on hlm, how did they get him to the gang- 
way? A. With a switch and derrick; thèse ropes lead from the derrick to 
the deck; they attached that around his homs; dragged him up to the gang- 
way and swung the gangway arounâ; when they got to the gangway, they 
took the rope off . •■ * * 

"113 Q. What w.as done. If anythlng, by the erew with the stalls to enable 
them to get the catjtle overboard? A. They knocked them down. * * • 

"118 Q. Do you know whetlier, or not, the crew of the steamship took up 
the flooring put there for Ihe cattle? A. Yes sir; thëy took up everything. 

"119 9. What was the object in taking up the flooring? A. To get the 
cattle overboaM. ■ 

"120 Q. How would that help them to get the cattle overboard? A. Be- 
cause there wasf cleats on the floor and they could get a foothold; when they 
got them up, they just had the smooth deck. 

"121 Q. Did you, or not, see one of the erew of the steamship go overboard? 
A. A boy, yes sir.: 
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"122 Q. Were you on dock at the tame? A. Yes sir; standing at the engine 
room. 

"123 Q. What was he doing? A. He was shoving a bullock over; it was 
liis own fault; the bullock started to go and he kept shoving, and he slid 
over with hira. 

"124 Q. Will you state whether, or net, any of the bullocks that were put 
overboard, were dead when they were put overboard? A. No sir; they were 
ail as healthy as when shipped. 

"125 Q. How many cattle were dlscharged at Liverpool? A. 38 head. 

"126 Q, Wliat became of the other one— you said that there were 39 left? 
A. Throwed Mm overboard. 

"127 Q. For what reason? A. Because he was dead. 

"128 Q. Had he been injured? A. He got down and got cramped up. 

"129 Q. In what condition were the 28 delivered? A. Good condition; not 
a blemish on them. 

"130 Q. Do you know anythlng of the entries In the log of the steamshlp? 
A. No sir; If I asked them that question, they woTild teU me to mind my 
own business. 

"131 Q. Who did you askî A. I say if I did; they never show us any- 
thlng of that klnd. 

"132 Q. How did the weather at that tlme compare wlth other storms that 
you hâve encoimtered when In charge of cattle being shipped on steamers? 
A. I would not call it a storm; I call It klnd of squaJly weather. 

"133 Q. Hâve you ever pasF> 1 throi^h storms mudi worse than that? A. 
Yes 6dr; 20 tlmes worse. 

"134 Q. How did your cattle cotne through on sueh occasions? A. Some- 
tlmes I lost a lot; somotlnies they come through ail rlght 

"135 Q. Hâve you, or not, at other tlmes pàssed through sueh weather as 
that wlthout loslng any cattle? (Objected to.) A. Ought not to hâve lost a 
bullock thls tlme; ought to land ail of them at Birkenhead— no need to hâve 
lost a buUock. * • * " 

Edwards, -who had been on cattle voyages for many years, tes- 
tifiea in regard to Sunday morning as follows: 

"Question. Tell me what you flrst knew or heard of their driving the eatHe 
overboard? Answer. Well, I see them ail getting together and getting their 
raauls— that is, lioavy hammers on bo.ird ship— and forlcs— they asked me for 
a fork, I dldn't imow what they wanted It for. 

"Q. Did you ask what they waated It for? A. To run the cattle over, they 
said. 

"Q. Thls was in the morning? A. Yes; that was between half past six 
and seven o'clock that morning. 

"Q. Well, go on and teU me what was said? A. They started in the after 
place, and as soon as they started I went In there and told the other men 
about it, and I stopped work rlght there; as soon as they flnlshed the for- 
ward part I stopped. I did not touch none of the after part at ail, becauso 
they were busy then tearing up the sheds and stalls and getting the gang- 
way ready. As soon as they got the gangway ready they tried to shove 
some ofl, but they had to taie the flooring up— the false flooring whlch the 
carpenters put In in New York. After they got that up and the sheds out 
of the way, every tlme she gave a lurch, four or five went over. 

"Q. They found they could not drive them over when the flooring was 
down? A. No; there were cleats there on the flooring for the cattle's footing 
—on the false flooring; they attempted it but had to take it up, and then on 
the smooth deek the cattle sllpped and slid. 

"Q. So that they would slip on the smooth decb and they could force them 
overboard? A. Yes sir. 

"Q. Who was It told you that they were golng to drive the cattle overtward? 
A. The sailors. 

"Q. Did you hâve any conversation wlth the captaln about it? A. No sir; 
didn't hâve none whatever, only he called me up before he started and said 
he would hâve to clear that hatch there. 



408 FEDERAL REPORTER, Vol. 57. 

"Q. Whlch hatch Vfaa that? A. That was riglit after; It must hâve been 
No. 3 and No. 4 hatch. 

"Q. Was that hatch covered by the Stallsî A. Yes sir; it was covered with 
the flooring— the cattle was over It. • ♦ * 

"Q. Did you say anything to the captaln or the flrst offlcer about thelr driv- 
Ing the cattle overboard? A. No sir; I dld not say anything to them, but he 
ealled mei^p and told me he was going to get that hatch cleared oiï, that 
he was afraid the weather might get worse, and there would be danger to 
the ship, or somothing llke that. ♦ • *" ' 

The statement of Edwards is confirmed by tlie master's own ac- 
count of Ms reason for dragging the cattle overboard. The mas- 
ter testifies: 

"Question. What dld you do during the aftemoon of the day to improve the 
situation? Answer. Before nlghtfall I saw that I had to go through a tre- 
mendous hurricane, according to the indications of the barometer. * * » 
I convinced myself that I had tremendous weather and that I was to hâve 
a hurricane that night 

"Q. And then you opened the gangwayî A. Towards nlghtfall I opened 
the gangway of No. 4 hatch. 

"Q. On the stirboard sideî A. On the starboard side, and when it was 
opened some of the cattle went overboard. On the same night, or rather, 
this same aftemoon, I opened the gangways on the port and starboard side 
opposite the dock house because I supposed that in the horrible hurricane 
that we woxild hâve duiing the night the waves would break the cattle ont 
of thelr places on the port and starboard bows and carry them down to the 
alleyways where there was no resource for thelr safety. And as I thought, 
opening thls during the night, wlthout my seeing them, but as I had ex- 
pected, the cattlt washed down; the waves broke the houses and washed 
them down. I do not know how many went over by those gangways during 
the night, neither do I know how many went over by gangway No. 4, what 
I saw was that In the moming when daylight appeared I saw from hère to 
hère (indicâting the places where the stalls are on the starboard side)— I saw 
there from the bridge looklng over myself that many of the cattle had their 
legs sticking out the sides of the vessel through the rail, some one leg, others 
two legs, and others with aU four. This must hâve happened wlthout doubt 
during the night. And on that night as I saw the horrible hurricane, be- 
tween ten and twelve o'clock— I don't remember the exact hour— opposite each 
one of the four masts of the vessel I placed oil bags in the water in order 
to calm do'mi the waves. 

"Q. Over whlch side of the vessel was this done? A. On the port side, 
to windward. 

"Q. Dld y.ou sleep that night? A. No sir. 

"Q. Describe the situation of affalrs the next moming? A. In the foUow- 
Ing morning, as I hâve sald before, a great many of the cattle had their legs 
outside of the rail, the houses were broken— a few were not broken on the 
forward part of the ship; the cattle were ail down with the exception of 
those towards the bow, and some were dead, others broke, others with their 
horns broken off, some were on their backs, making aheap of cattlfe and boards 
ail mlXed in one. When I saw thls condition of things the flrst offlcer come 
to the bridge where I had been ail night, and I asked hlm hls advlce as to 
what to dô In this situation. He says to me 'The weather is too strong, the 
sea becomes more crested, the heavens stiU more threatening.* 

"Q. How was the barometer? A. I then went to see the barometer, and 
during that, time it was falling very rapidly. I expected that the hurricane 
would come with still much greater force. 

"Q. Had waves been breaking over the vessel during thls time? A. The 
waves would break on the deck, over the bridgé, over the houses that had 
already been broken, and there was water everywheres. And. there we could 
see a calamity. The opinion of the flrst oflicer and my own opinion, after hav- 
ing looked at the weather and the barometer, was to détermine to open 
gangway No. 3. 
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"Q. About what time in the moming of November Ist, was thls? A. About 
6 or 7 o'dock— just abont daylight. 

"Q. And you then opened gangway No. 3? A. Gangway No. 3 was opened. 

"Q. Had you been able to bave breakfast that moming? A. No sir. 

"Q. What was done after opening gangway No. 3? A. We breatbed bappy 
when we saw It open. • * *" 

Notwithstanding tMs description of the situation during Satur- 
day, it is clear from the master's statement, and especially that 
of the first offieer, conflrming the statements of the cattlemen, that 
before the night of the 31st there had been but little damage to 
the cattle. The flrst offieer says, in answer to the question, 

"What damage 11 any, had been done to the cattle? A. At that time, the 
Slst, in the afternoon they were net la a very bad state; some of them had 
already lain down." 

The master and the flrst offlcer intimate that none but dead ani- 
mais, or those with broken limbs, were cast overboard. The log 
imports no such restriction; while the testimony of the boatswain 
and the carpenter shows the contrary. It is plain that the account 
giveh by the master and flrst offlcer cannot be accepted without 
considérable abatement and modification. They intimate that 
the cattlemen were not on deck during the storm; but the détails 
testifled to by the cattlemen prove the contrary. The boatswain 
says: 

"On the 21st many dead we directed to hâve thrown overboard, and some 
of the live ones f oUowed the dead of their own accord. * ♦ • Owing to the 
movement of the vessel, they conld not retaln their footing, and when they 
fell, the seas wonld carry them ont of the gangways. * • * They were 
more or less injured, because wlth the breakage of the bouses they were 
struck by the pièces of the lumber, and many were golng around fastened to- 
gether with those boards." 

On Sunday morning he says that most of them were dead, and 
a great many were with broken legs, and some were alive from 
hatch No. 2 forward; that 

"They fixed some ropes so as to hoist and pull over those that were dead 
and with legs broken, so as to pull them opposite to the gangway (No. 3.) 
They were washed overboard, and among the dead there were also some that 
were alive that would jump overboard. * * •" 

He does not say that they could not retain their footing and 
jumped overboard, because the flooring and cleats which supported 
them had been tom up by the crew; Joyce and Edwards explain 
this. 

The carpenter testifles: 

"Question. How was it wlth the cattle and the pens aft on the moming of 
November Istî Answer. The houses aft were also ail broken on the moming 
of the Ist. 

"Q. How about the cattle? A. Some of them were going around loose, 
others were fastened together wlth pièces of the boards, and generally 
knocked about the deck." 

The carpenter also testifles that the staUs which had been broken 
at No. 4 hatch were repaired about 5 P. M. of Saturday the 31st; 
and the cattle put back in their places; and that the stalls re- 
mained in good order until they were again broken some time after. 
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"Qtiestloli. WhffiDr aia they break agaln? Answer. Those and a great many 
others were broken a^ain durlng the nlgbt." 

The flrst ofQcer, in answer to tke question whether the cattle 
"Weré îost by béln^ thrown overboard could hâve been saved, even 
if the sea hÂd moderated, says: 

"AûsweP. 1 don't know; they migbt bave llved or they mlght not hâve 
llved. One of thein, that remalned injured and wounded on board, died In 
two or three days, aad the samemight bave bappened with the othera. 

"Question. Wliat Is your judgment about it? Answer. My opinion Is that 
after havlng snffered So much, I do not think they could bave lived." 

The eyidence shows th.at within a few hours after the cattle 
were driven overboard on Sunday moming, the wind abated, and 
afterwards, the seas. 

The log dpes not say that the seas carried away the false floor- 
ing, and the cleats thereon, by which the cattle were; supported. 
I do not crédit; the ofSeers' testimony in that regard; both because 
Joyce and Edw^.yds testify that it was purposely tom up, and be- 
cause the moving about of the unhurt oxen on Sunday morning, 
even those hampered by being fastened together, shows that the 
cleats stUl renaained. 

During a considérable portion of the storm the steamer was hove 
to, i. e., as applied to a steamer, taking the heaviest seas upon her 
quarter — in thisi case upon her port quarter. 

In the translation of the log and of the flrst oflScer's testimony, 
this situation is described as "lying crosswise to the wind and sea." 
The words in Spanish are "Atravesados al viento y mares." Con- 
sidérable controversy has arisen as to the meaning of this phrase. 
There is high àuthority that the phrase has been used at times 
as a nautical phrase meaning "lying to;" that is, with the wind 
and sea not abeam, but at a less angle. In ordinary use the word 
"atravesados" would mean at right angles, or abeam. On the whole 
testimony I am persuaded that in tMs case the expression was in 
fact uséd in that sensé, which is the only sensé which an expe- 
rienced naval oflicer testifles it could hâve in the connection in 
which it appears. This conclusion is confirmed by the fact that 
the boy who was gwept off the gangway with the cattle, and who 
remained for some 15 minutes in the water, was pulled up the 
same gangway, showing that the vessel did not move much either 
forward or aft, as she must hâve donc had she not at that time had 
the wind very nearly abeam. This agrées also with the ship's 
heading E. S. E., as given by the master, while the wind was from 
N. to N. N. E. at that time. The seas accompanying that wind 
would comie athwartships or crosswise as stated in the log; while 
the seas coming from the former wind — ^from ihe northwest — 
would be six points aft 

Upon the whole testimony in this pitiful case, I am not disposed 
to pronounce any unfavorable judgment upon the handling of the 
ship by the master. His record as a master appears to hâve 
been good, and on any doubtful question of navigation, he is en- 
titled to the benefit of his record. He had some, though not large, 
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expérience in tlie transportation of cattle; and tlie experts called by 
each party place so much. stress upon the spécial circumstances of 
the situation, the quality of tlie sMp, and th.e necçssary détermina- 
tion of the master's own judgment at the time, that in the circum- 
stances testified to, I do not flnd any conclusive proof adverse to 
the master's judgment as to the navigation of the ship. 

The évidence leaves not the least doubt in my mind, however, 
that the sacrifice of a considérable nnmber of live cattle that were 
not maimed or substantiaUy hurt, was made on the moming of 
Sunday, the Ist of November; not from any pressing necessity, 
but solely from mère appréhension; and I am further persuaded 
that there was no reasonable or apparent necessity for thls sacri- 
fice. It was moming. The night was past. No one testifies 
to any pressing péril to the ship. The log does not hint of it. No 
reason appears why such cattle as could go about, and were ac- 
tually going about, should not hâve been cared for and preserved. 
There was plainly no effort made to separate the sound from the 
unsound. Even the master says in answer to the question — ''Were 
thèse cattle standing up that went overboard? Answer. They 
were dovm. Some may hâve been up. I don't know." 

His objéct plainly was to clear the deck of ail the cattle from 
No. 3 aft, with no attempt to discriminate, or to save any. His 
State of mind is shown by his concluding words "We breathed 
happy when we saw it open." (No. 3 hatch.) 

If the readiness of the master to make this tndiscriminate sacri- 
fice was hastened by the provisions of the bill of lading, which 
pro\^ded thji the cattle "were to be at owners' risk; steamer not 
to be held accountable for accident to or mortality of the animais 
from whatever cause arising * * * or négligence of the mas- 
ter or other servants of the shipowner," — this sacrifice and the con- 
séquent peeuniary loss, fumish but another illustration of the im- 
XMjUcy of aU such stipulations. They are invalid by the law of 
this country; and the further stipulation which would substitute 
in such matters the British law for our own, is but another form 
of the préviens stipulation against liability for négligence^ and 
equaUy invalid. The Brantford City, 29 Fed. Rep. 373, 396; The 
lowa, 50 Fed. Rep. 561; Liverpool & G. W. Steam. Co. v. Phénix 
Ins. Co., 129 U. S. 397, 461, 9 Sup. Ct. Rep. 469. 

The libelants are entitled to a decree for damages for such of the 
oxen voluntarUy sacrificed as were either in a sound condition, 
or not fatally wounded or maimed at the time they were cast over- 
board, or negligently or designedly suffered to go overboard through 
the open gangways on the morning of November Ist, and on the 
evening and night previous; 1Ms must be determined, if not agreed 
upon, on a référence; with costs. 
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THE OENTURIOÎJ. 

BRBGARO r. THE CENTURION et aL 

AMERICAN SUGAR RBFINING CD. v. SAMB. 

(District Court, S. D, New ïork. June 27, 189a) 

Bhippiiîg — Damage to Cargo -^ Chabtbred Vessel— Négligent Sto-wagb — 
Cargo Stowbd bt Chartbbeb— Liability. 

A steamsblp which had sugar stowed in the liold, witli liogslieaâs of 
molasses lu the between decks above it, delivered her cargo damaged, 
certain of the hogsheads having been broken during the voyage, and the 
molasses having drained down and damaged the sugar. The cargo was 
stowed in that manner by the charterer, contrary to the advice of the 
offlcers of the ship. On the évidence the court found that the stowage 
was not reasonably suffldent to meet ordinarily rough weather. After the 
molasses had flooded the hold, the sluiceway became so cholted that the 
molasses could not be pumped up. The charterer clalmed that the ship 
was Uable, because the choldng of the slulceways was due to certain 
sweepings of soda, etc., left over from the shlp's préviens voyage, and 
not sufflciently deaned out when the ship was delivered to the charterer 
at New ïork; and that such sweepings, combinlng witù the molasses, 
produced a haid cernent, whldi choked up the passages. The vessel, when 
tendered to the charterer, was in generallv fair condition, and was in- 
spected by charterer, and thereupon accepted wlthout objection. The bUl 
of ladlng was slgned by the agent of the charterer, and the charter con- 
tained the provision that "no claim is to be made against owners for loss 
of cargo." Helâ, that the charterer was primarily liable for the bad 
stowage, and the fact that, aftex inspection, no objection had been made 
as to the condition of the ship on accepting her under the charter, pre- 
vented charterer from holding the ship liable for the choking of her 
slulceways and inablllty to use her pumps. But, heU, that the ship Is 
generally Uable for bad stowage, whether done by owner or cnarterer. 
Hence, the fact that charterer's agent slgned the bills of ladlng was im- 
material, and, the clause in the charter exempting the ship from liability 
for loss of cargo not covering a loss by negUgence, held, that the cargo 
owner was entitled to a decree for hls damage against both ship and 
■ charterer, the damage to be coUected in the first instance from tne cha»-- 
terer, who was bound to Indemnlfy the ship, and any déficit to be pald 
by the shlp. 

In Admiralty. Libels by José Bregaro and by the American Sugar 
Eeflning Cîompany against the Steamship Centurion and the New- 
York & Porto Eico Steamship Cîompany to recorer for damage to 
cargo. Decrees for libelants. 

McFarland & Parkin, for libelants. 
Cîonvers & Kirlin, for claimants- 
George A. Black, for chartèrers. 

BKOWlsr, District Judge. The first of the above libels was flled 
to recover for the loss, through alleged bad stowage, of a portion of 
250 casks of molasses, stowed in the between decks of the steamship 
Centurion on her voyage from Ponce, Porto Rico, to New York in 
February, 1893. 

The second libel was to recover for damages caused to some sugar 
stowed in the hold beneath the molasses, and damaged by the lealc- 
ing of molasses through the between decks above. The shipown(3rs 
denied négligence, and alleged rough weather and péril of the seas 
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OS the cause of tlie loss. After the arrest of tlie Centurion, the 
New York & Porto Kico Steamship Company was brought in as 
défendant in the second libel upon the pétition of the ownera of the 
Centurion, upon the analogy of the flftyninth rule, showing that 
the steamship was at the time under a charter to the last-uamed 
Company, under whose servants and agents exclusively her cargo 
was stowed, and alleging that there was no faidt or négligence in 
the owners, but, if any, in the charterers only, and that the latter 
were personally bound to pay any damages arising therefrom and to 
indemnify the shipowners against it. Various exceptions in the bill 
of lading were also set up. The charterers in answer to the i)eti- 
tion alleged that the damage arose through the defective condition 
of the ship's decks, bilges, scuppers, sluiceways, and bulkhead, and 
a neglect of the pumps. The évidence shows that the vessel was 
let to the charterers for a term of six months, at the rate of £740 
per month; that the owners should provide and pay for provisions 
and wages of the captain, offlcers and crew, for insurance of the 
vessel, and some other charges; for coal, etc.; and that the captain 
was to be "under the orders and direction of the charterers," who 
were "to indemnify the owners from ail conséquences or liabilities 
that may arise from the captain in signing bills of lading;" that the 
charterers should "not be responsible for losses incurred by reason 
of default, etc., of the pilot, master or crew in the navigation of the 
ship, including damages by collision; but no claim to be made 
agatnst owners for loss of cargo;" "ail derelicts, salvage and towage 
to be for owners' and charterers' equal benefit;" "if the charterers 
should be dissatisfled with the conduct of the captain, offlcers or 
engineers, the owners on receiving the particulars of the complaint 
were to investigate and if necessary make a change in the appoint- 
ment." 

The bills of lading were not signed by the master, but by the agent 
of the charterers. The stowage of the cargo was attended to by 
a supercargo appointed by the charterers, in accordance with the 
terms of the charter; and the supercargo inâisted upon stowing the 
molasses in the between decks, contrary to the advice of the offlcers. 
Soon after starting, in moderate weather, some of the hogsheads 
were found to be rolling, and some additional checks were applied. 
On the third day out, in a moderate gale, but in a cross sea, the 
ship took a heavy lurch to starboard, by which the hogsheads in 
No. 2 'tween decks hold were so shifted and lodged in the starboard 
wing, that the vessel did not right, but kept a list of about three 
feet to starboard through the rest of the voyage. On arrivai at 
New York after a voyage of nearly eight days, 88 casks of molasses 
out of the 250 were found broken and empty; and in others there 
was a partial loss from being adrift and more or less tumed over, 
causing leakage through the open vent holes. The molasses ran 
down the pipes into the No. 2 hold beneath, along the sides of the 
ship, so as not to injure the upper tiers of sugar; but the lower tiers 
were damaged and partly dissolved through the swashing of the 
molasses from side to side at the bottom, where it accumulated 
to a depth of from one to two feet. 
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' It îs clear tliat thè' loss of th.e molasses in the No. 2 'twèen deckâ, as 
well as tke damage td tlle sugar in tlie hôld beneath, arose prïmarily 
ffoiii thè extraordiîiarj^ drainage; and that tllis was ieà-used by th.e 
fihlfting of the molasses casks in No. 2 'tweén decks, upon tlie lurch. 
ôf the ship, by wbich many of tlie casks then and subsequently were 
bïoken to pièces. A seèondary cause of the loss of the sugar was, 
that thè sluiceways in the hold beneath becâme choked. 

The question Whether the shif tiùg of the cargo ia f airly to be 
ascribed to sea J)erils, or to the defective stowage of the molasses, 
has bëeû most assiduously treàted by counsel. Upon a careful 
study 6f the testimony I am çonstrained to flnd that it arose from 
the place and mode of stowage, and that the stowage was not 
reasonably sufflcient to meet ordinary rough weathef such as was 
to be reasonably anticipated and provided for. The respondents' 
witneSS Butler, a stevèdore, testifled: "We are supposed to hâve 
everythîng well stowed and secure against ordinary rough weather 
— ^no huiricanes though." On the occasion when the molasses 
shifted, the weather did not approach a hurricane. It was rough; 
but no more than a gale, such as is oftén encountered, with cross 
seas. The weather was not extraordinary; and before any rough 
weather was encountered, the movement of the casks in No. 2 
'tween decks was observed, which the supercargo sought to check. 

It is suggested that the shifting of the cargo may not hâve been 
caused by any lack of proper dunnage or coigns, but from the 
widtii of No. 2 hold, which was without supports where the hogs- 
heads lay in tiers of 10 casks; and that as the ship roUed, the 
weight of the 9 hogsheads upon the one next to the wing was 
enough to break those hogsheads from the mère weight of the 
tiers. This hypothesis is to some estent sustained by the fact that 
in No. 3 'tween decks, where there was support from stanchions, 
there was no shifting or breakage. I do not see, however, that 
this hypothesis, even if correct, relieves the respondents. For it 
was their duty to stow. properly and securely in the place selected 
for stowing the molasses; and if supporting stanchions to divide 
the weight of the casks wére needed for security in ordinary rough 
weather, then they were bound to provide proper stanchions. The 
offlcers objected to stowing the molasses in the 'tween decks of 
this ship, where the width was greater than in the hold, the sup- 
port less, and any roUing more heavily felt. Though molasses, as 
appears from the évidence, is sometimes carried in the 'tween 
decks, it does not appear what' additlonal précautions in such cases 
are taken to prevent shifting or breakage. If the supercargo had 
a right to stow in the 'tween decks where the liability to shifting 
and breakage was greater, he was bound to provide the additional 
précautions to make that place secure against ordinary rough 
weather. The fact, however, that some rolling of the hogsheads 
was perceived and complained of soon after the voyage began, and 
before any rough weather was experienced, shows that the stow- 
age was defective from the flrst, and discrédits the hypothesis 
that the mère weight of the casks, in the rolling of the ship, was 
the cause of the dérangement and shifting of cargo, The Bur- 
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gundia, 29 Fed. Eep. 607; The Barracouta, 40 Fed. Eep. 498; The 
Timor, 46 Fed. Eep. 859; The GlamorgansMre, 50 Fed. Kep. 840; 
The Mascotte, 51 Fed. Eep. 605, 2 C. C. A. 399; The Maggie M., 
30 Fed. Eep. 692; The Edwin I. Morrison, 27 Fed. Eep. 136, 141, 

For the bad stowage, whlch was the cause of the loss, the char- 
terers, and not the ship, as between themselves, are primarily re- 
sponsible. The supercargo was the spécial représentative of the 
charterers, and the cargo was stowed by his orders, and under his 
direction. The loss of sugar was the immédiate resuit of the 
great accumulation of molasses which ran into the hold below. 
If this resuit might hâve been avoided by ordinary skiU and dili- 
gence on the part of the ship's offlcers and crew, by keeping the 
bottom clear of molasses by pumping, no doubt the ship would hâve, 
been primarily chargeable for so much of the loss as arose through 
lack of pumping. The Sloga, 10 Ben. 315, 320. But the évidence 
leaves no doubt that the sluiceways became so choked that nothing 
could be drawn up by the pumps after the inundation of the 
hold. 

The charterers claim that the sluiceways and limbers became 
choked because certain sweepings of soda and bleaching powder 
were left in the ship from the previous voyage, and not cleaned 
out as they should hâve been, when she was delivered to the char- 
terers in New York; that those sweepings, combining with the mo- 
lasses, produced quickly a hard cément, which choked up the pas- 
sages; and that the owners had agreed to deliver the ship to the 
charterers in good condition and properly cleaned. The évidence 
shows that the vessel had been cleaned out and was in a generally 
fair condition before delivery to the charterers; but that some por- 
tions of the soda ash, etc., were not removed. The vessel when 
tendered was, however, inspected by the charterers, and thereupon 
accepted without objection. The formation of a cernent, in com- 
bination with leaking molasses, in a second loading afterwards, is 
so remote and indirect a conséquence as not to involve the ship 
in responsibility for a loss arising from such a cernent, if that 
was the cause of choking. If the ship was not properly cleaned 
when tendered in New York, it was for the charterers to object at 
that time; or to complète the cleaning themselves, and charge the 
expense to the ship. The latter would be the légal measure of dam- 
age from that neglect, if any. Stewart v, Eailroad Co., 4 Biss. 
362, 363. 

I do not find upon the testimony any évidence of négligence in 
the management of the ship for which her owners are responsible, 
that contributed to this loss. The charterers by the terms of 
the charter became the owners pro hac vice as respects ail matters 
pertaining to the handling and delivery of cargo; but not as re- 
gards the navigation of the ship, for which, under the express 
terms of the charter, the owners remained the responsible princi- 
pals. As this loss arose from the improper stowage of the mo- 
lasses and the extraordinary drainage conséquent thereon, and not 
from any fault in the management of the ship, the charterers are 
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primàïily answèrable for the loss' bôth of tlie molasses and of the 
fiugar. 

Thé bill of lading lu this case wâs net signed by the master, 
but by the agents of the charterers. It is on that gronnd con- 
tended in behalf of the ship, that she is not chargeable, even sec- 
ondarily, for this loss; that the shipper and the libelants were put 
upon inquiry, and were, therefore, chargeable with notice of the 
charter and of its spécial provision, that <'no claim was to be made 
against owners for loss of cargo;" and the analogy of various dé- 
cisions as regards supplies of coal to chartered vessels is cited in 
support of this view. 

I cannot sustain this contention. In the first place, the provi- 
, sion that "no claim is to be made against owners for loss of cargo," 
is shown by its context to be nothing more than a stipulation be- 
tween the owners and the charterers, adjusting their liabilities 
upon the voyage as between themselves; it has no relation to claims 
of the shippers of cargo against the ship for any négligent perform- 
ance of the duties which the law imposes on the ship as a common 
carrier. The analogy to cases of supplies, moreover, whoUy fails 
in this important particular: that hère the ship was let to the 
charterers for the very purpose of carrying cargo, and for aught 
that appears, with the usual mu tuai lien, which the law gives as 
between ship and cargo. The charter makes the charterers the 
owners pro hac vice as respects the transportation of cai^o, and 
by necessary implication authorizes freights upon those usual terms. 
The charter even expressly provides that the owners shall hâve 
"a lien upon ail subfrdghts." In the cases of supplies of coal 
by charterers, on the other hand, there is no such authority from 
the owners, express or implied, to purchase coal on the sMp's ac- 
count, but the contrary. The charter contains nothing that even 
by implication excludes the ordinary security of a lien in favor 
of the cargo against the ship for the performance of the ship's duties 
in the business for which she was chartered. The ship is, there- 
fore, liable for bàd stowage; because the duty to stow properly is 
one of the duties of carriage which the owner has expressly author- 
ized. The Freeman v. Buckingham, 18 How. 182 ; Niagara v. Cordes, 
21 How. 7. The ship is liable for damage from bad stowage 
whether the stowage is done by the owners' agent or the charter- 
ers'; and equally so whether there is any bill of lading or not 
It was therefore immaterial whether the bill of lading was signed 
by the master, or by the charterers. The Euripides, 52 Fed. Eep. 
161, 163, and caseâ there cited; The Keystone, 31 Fed. Kep. 412, 
416, afarmed on appeal. 

The resuit is that the libelants are entitled to a decree against 
both the ship and the charterers for thè damages srastained; but, 
as the shipowners are entitled to be indemnifled by the charterers, 
the decree wiU provide that the damage be collected in the flrst 
instance from the charterers, and that any amount not coUectible 
from them shall be pald by the ship; and that the shipovniers re- 
cover against the charterers such sum as they may be called upon 
to pay, with costs. 
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GANN et aL v. NOETHEASTERN R. CO. et aL 

(Circuit Court, N. D. Georgia. October 5, 1891.) 

Rbuoyal of Causes— Local Pre,judice— Citizenship. 

Under the correeted judiclary act of March 3, 1887, (24 Stat. 552,) a suit 
cannot be remoived from a state to a fédéral court on the ground of local 
préjudice, when plalntlffs are not ail citizens of the state in which the 
suit is brought, and are yet jointly interested in the cause of action 
against the nonresident défendant who applles for removaL Young v. 
Parker, 10 Sup. Ct. Rep. 75, 132 U. S. 267, followed. 

In Equity. On motion to remand to the state court. Granted. 

Lumpkin & Bumett, T. W. Kucker, and J. H. Lumpkin, for com- 
plainants. 
Barrow & Thomas, for défendants. 

Before LAMAE, Circuit Justice, and NEWMAIN, District Judge. 

LAMAE, Circuit Justice. This is a motion made on behalf of the 
plaintiffs in the above-entitled case, to remand this cause to the 
superior court of Clarke county, Ga., in which it was originally 
brought, on the ground that this court has no jurisdiction to hear 
and détermine the issues involved in it The case is this: 

The complainants, who are quite numerous, were stockholders in 
the Northeastern Bailroad Company, a Georgia corporation, and, 
with but four exceptions, were citizens of Georgia. One of thèse 
exceptions was a citizen of New Jersey; another, a citizen of Ala- 
bama; a third, a citizen of Virginia; ànd the fourth, who is now 
deceased, was a citizen of Maryland. The suit was brought against 
the said Northeastem Bailroad Company, the Eichmond & DanviUe 
Eailroad Company, and the Eichmond & West Point Terminal Com- 
pany, ail Virginia corporations, and the Central Trust Company 
of New York. The bUl filed in the state court, among other things, 
contained, substantiaUy, the foUowing material allégations: In 
1870 the Northeastern Eailroad Company was chartered by the lég- 
islature of Georgia for the purpose of building a railroad from 
Athens to or near Clayton, in the northeastern corner of the state, 
so as to connect with other Unes, making, with its connections, a 
through Une to the west, and a competing Une to the north and east; 
and its stock was subscribed upon the understanding and with the 
purpose that the road should be built in accordance with the plan 
expressed in its charter, the city of Athens being a large subscriber 
of the stock. At that time there was a railroad, which had been 
in opération for a number of years, running from Atlanta northeast 
to Charlotte, known as the "Air-Line Eoad." The Northeastern Com- 
pany buUt its Une, under its charter, to where it intersected the 
iîiir-Line road, at Lula, and graded a considérable portion of its 
right of way beyond that point; the company ail that time, and up 
to 1881, being in a prospérons and solvent condition. 

About the year 1881 the Eichmond & DanviHe Company obtained 
control of the Air-Line road, which, with its other connections, 
gare that company a through Une of road from Atlanta to the north 
v.57F.no.4— 27 
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and east, and, by branches in the Carolinas, a through Une to the 
west, through Tennessee. The completion of the Northeastern 
road, in accordance with the provisions of its charter, would hâve 
made that roàd a competing through line to the north and east 
with the Eichmond & Banville road. Accordingly, as soon as it 
acquired possession and cpntrol of the Air-Lîne road, thé Eichmond 
& DanvUle' Company ahd its confederates hegan a systematic 
scheme and effort to destroy this proposed competing line, and to 
render the Northeastern road a mère feeder of its main Unes of 
road. For this purpose the Eichmond & Banville Coihpany pro- 
cured a controlling influence in the Northeastern Company by pur- 
chasing a m^jority of the stock of the latter company, at the same 
ttme reprèsehting to thé" parties froin wlioni it purchasëd saîd stock, 
and to orators, that it vyould complète the Northeastern road ac- 
eording to its charter purposes. This trânsfer of stock was effected 
through the Terminal Company, which was a noioinal party, only, 
în the transaction, and was and is, in interest, praetically the same 
as the Eichmond & Bantillé Company; the latter company being 
incapacitatedj under the laTVs of Georgia, to make such a contract. 
Having thùis obtained coht'rol of the Northeastern road, the Eich- 
mond & Banville Company installed its own agents as offlcers of 
that road, and made rates to suit its owh will in the premises, thiiâ 
making the Northeastern road a party to its unlawful schemes, 
although a large number of its stockholders and some of its direct- 
ors were opposed to sùciï action. In November, 1881, while the 
Northeastern road waS 'thus controlled, it bonded itself to the 
amount of $1;140,000, and to sécure the same gave a deed of trust 
in favor of thé Central Trust Company of New York, covering ail 
the propçrty of the road, both présent and prospective. Thèse 
bonds wére for the pretended purpose of completing the road to 
Clayton, and, while their issue was under considération, such was 
said by the officers of the company to be their purpose, but they 
were never applied to any such purpose. The Terminal Company 
took possession of $315,000 worth of said bonds, to which it was 
never entitled, as they were taken and issued f raudulently, and 
their proceeds were never applied to the purpose for which they 
had been ostensibly issued. There were other averments in the 
bill respecting the bad faith and alleged fraudulent practices of 
the défendant companies, which need not be set forth in détail, 
in connection with this motion, such as the piling up of a large 
indebtedness against the Northeastern EaUroad; the breaking of 
its line of road into two parts; the transfer of a part of it without 
considération; the leasing of another portion of it to the Eich- 
mond & Banville Company, by which the latter company was en- 
abled to and did make rates of freight to suit its own pleasure, 
— ^all of which were alleged to be violative of the rights of the com- 
plainants in the premises, and illégal under the charter of the 
Northeastern road; and there was a prayer for spécifie and gênerai 
relief, in accordance with the nature of the claims against the 
respective défendants. 
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After certain other steps in the progress of the case had been 
gone through with, none of which are material to this considéra- 
tion, the Terminal Company made an application to remove the 
cause to this court, under the préjudice and local influence clause 
of the act of March 3, 1887, (24 Stat. 552,) as corrected by the act 
of August 13, 1888, (25 Stat 433,) accompanying the application 
with a proper bond, and an affidavit of the vice président of the 
Company, saying that, from préjudice and local influence, it would 
not be able to obtain justice in any of the courts of the state in 
which the suit could be tried. 

Upon the filing of thèse papers the district judge, acting in the 
circuit court, entered an otder that the suit be removed, as prayed 
for, and the removal was accordingly effected. Shortly after- 
wards this motion to remand was made. This motion, though 
subdivided into seren différent parts, may properly be discussed 
under two heads, or more properly, perhaps, may be said to rest 
on but two gênerai grounds: Mrst, the showing made to the 
district judge under the préjudice and local influence clause of 
the statute was insufiicient to warrant the removal to this court; 
and, second, even admitting that such showing was sufllcient, the 
citizenship of the parties was such that a removal was not au- 
thorized, 

"Waiving for the présent, at least, a discussion of the first ground 
of the motion, as above arrangea, attention will be directed to the 
second ground of the motion to remand, because if this ground 
be tenable the motion must be sustained, irrespective of the show- 
ing made to the district judge by the affidavit aforesaid. Advert- 
ing to the citizenship of'the various parties connected with this 
controversy, as stated in the beginning of this opinion, it is ob- 
served that the plaintiffs, with three exceptions necessary to men- 
tion, are citizens of Georgia, and, of those exceptions, one is a 
citizen of New Jersey, another of Alabama, and the third of Virginia, 
whUe the respondents are citizens, one of Georgia, two of Virginia, 
and the fourth of New York. The controversy, while perhaps sep- 
arable so far as the plaintiffs are concerned, inasmuch as each one is 
a stockholder in the Georgia corporation, and would probably hâve 
the rig-ht to bring a separate suit to enf orce and protect his rights 
as such stockholder, yet the nature of the case is such that the 
suit cannot be split up, as respects the respondents, because the 
charge against ail of them, except the trust company, is that 
of colluding and conspiring to wreck the Georgia corporation, 
and depreciate its stock held by the plaintiffs, and also to divert 
the proceedings relative to the construction and opération of the 
road of that corporation from the purposes indicated in its charter. 
This is the gravamen of the bill. It is therefore impossible that 
the suit could proceed against any one of thèse défendants without 
necessarily bringing in theothers, — not for convenience, merely, 
but in order that a full, fair, and judicial investigation may be 
had of the charges of fraud and collusion on the part of the three 
défendants, which are set out with much détail in the bill. This 
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being true, was the suit legally removable under the section of tlie 
act of March 3, 1887, (24 Stat 552,) as amended and corrected by 
the act of August 13, 1888, (25 Stat. 433,) becanse of the diverse 
eitizenship of the parties? We hâve more than once, in this court, 
following the construction generally given by the circuit courts 
of the United States, decided that any one défendant, being a 
citizen of another state than that in which the suit is brought, 
who is jointly sued with other défendants, qitizens of the same 
State as the plainttfif, may remove the suit to the circuit court 
upon making it appear to the court that, upon the ground of local 
préjudice and influence, he cannot obtain justice in the state court. 
In the décisions referred to, we held that this court would in 
thèse particular cases take cognizance'of a suit by removal, of 
which it could not hâve taken original jurisdiction. We do not 
perceive any feature in this case which calls for a reconsideration 
of the correctness of those décisions. The question which it pré- 
sents is essentially différent. That question is whether a suit 
pending in a state court may be removed by défendant to the féd- 
éral court, because of préjudice and local influence, when the plain- 
tiffs are not ajl citizens of the state in which suit is brought, 
and are yet jointly concemed, according to the allégations of the bUl, 
in the cause of action against the nonresident défendant who ap- 
plies for the removal. In order to answer this question, it becomes 
necessary to examine the act of March 3, 1887, (24 Stat. 552,) as 
amended and corrected by the act of August 13, , 1888, (25 Stat. 
433,) in the light of the construction placed by the suprême court 
on the language now under considération. That act, after pro- 
vidihg, substantially, that the circuit ceurt shall hâve original 
cognizance of actions between citizens of différent states; that 
no suit shall be brought by original process in any district other 
than that whereof the défendant is an inhabitant, but, where ju- 
risdiction is founded merely on diverse eitizenship, suit may be 
brought in the district of the résidence of either party, — pro vides 
for bringing a party into the circuit court by removal, as foUows : 

"When a suit Is now pending or may be hereafter brought in any state 
court in which there is a cohtroversy between a citizen of the state in which 
the suit is brought and a citizen of another state, any défendant being 
such citizen of another state may remove such suit into the circuit court 
of the United States." 

Although the statutes modifying the jurisdiction of the circuit 
court with regard to the amount in controversy, and in some other 
respects, hâve been numerous, the language characterizing the 
nature of removable suits has been retained, in its essential tenus, 
in ail of them, including the act of 1887, as amended by the act 
of 1888, which we are now considering. In the case of Coal Co. 
V. Blatchford, 11 Wall. 172, Mr. Justice Field, spe?„king of similar 
language in the judiciary act of 1789, vesting in the circuit courts 
original jurisdiction of suits of a civil natxire, thus refers to the 
third class of cases, to wit, when the suit is between a citizen of 
the state where the suit is brought and a citizen of another state: 
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"In the last two classes the désignation of tbe party plaintiff or défend- 
ant is in the singular number, but the désignation is intended to embrace ail 
the persons who are on one side, however numerous; so that each distinct 
interest must be represented by persons, aU of whom are entitled to sue, 
or are liable to be sued. In the fédéral courts." 

In the case of Young v. Parker, 132 U. S. 267, 10 Sup. Ct. Eep. 
75, the court construing the language in Kev. St. § 639, in respect 
to a removal of a suit between a citizen of a state in which it is 
brought and a citizen of another state, on the ground of local préj- 
udice, which was the same as that in the act of 1887, the court 
decided that: 

"It Is essential, In order to such removal, where there are several plaintiffs 
or several défendants, that aU the necessary parties on one side must be 
citizens of the state where the suit Is brought, and aU on the other side 
must be citlaens of another state or states." 

We think this décision conclusive upon the question before us. 
This case is noc a controversy in which ail the necessary parties 
on one side (complainants) are citizens of the state in which the 
suit is brought, and a citizen of another state; and as it does not 
appear from the record in this case that diverse citizenship ex- 
isted between ail the complainants and ail the défendants at the 
commencement of the suit, and also at the time the pétition was 
filed for remoyal, the cause should be remanded to the state court. 

While preparing this opinion, our attention is called to a récent 
décision by Mr. Chief Justice Fuller, in the United States circuit 
court of Virginia, on a motion to remand in a case somewhat simi- 
lar to this, (Wilder v. Iron Co., 46 Fed. Kep. 676.) In that case 
a bill was flled in a Virginia state court, by certain stockholders 
and creditors, against a New Jersey corporation and certain Vir- 
ginia corporations, and also certain individuals, as codefendants. 
The stockholders, holding différent kinds of stock in the New 
Jersey corporation, and certain creditors of that corporation, 
brought the bill jointly in behalf of themselves and ail of the stock- 
holders and creditors who might join with them, except some 
stocliholders who were named as défendants. Some of the com- 
plainants were citizens of Virginia, and some were citizens of 
other states. Application for removal was made by the nonresi- 
dent défendant corporation on the ground of local préjudice, etc. 
A motion to remand was flled by plaintiff. The court held that 
as the suit was brought jointly, and properly so, and as the com- 
plainants were not ail citizens of the state in which the suit was 
brought, the case must be remanded. The learned chief justice 
said: 

"But the difflculty of this order of removal is that there is not a con- 
troversy, withln the intent and meaning of the act, between citizens of the 
state in which the suit is brought and a citizen of another state. Any de- 
fendant, belng such citizen of another state, may remove; but it is es- 
sential that a controversy should exist between such citizen of another state 
and citizens of the state In which suit is brought" 

Quoting the language of the act of 1887, which we hâve given 
ubove, he says: 



422 FEDERAL KEPOKTER, Vol. 57. 

"Thè lanjgùage of the act of 1867, In descrlbltig the suit, Is the saine; 
and, as to th« act of 1867, It has been tmiformly held tlia,t àll the persons on 
one Bide mnst be cltizens of the stato ia whteh the suit is brought, and ail 
those on the other citlzens of some other state;" eiting Young v. Parker, 
supra. "Granted that the area of rettfôvability was ënlarged by the act of 
1887, inasmuch as any of the défendants may remove, still the rule under the 
aot of 1867 ;ai)plies,— that, when the citizenship on the plaintiffs' side of the 
suit 18 such as to prevent the removal under that act, it Is equally effective 
to defeat the rlght under the act of 1887, The suit was brought in Virginia, 
and complainahts are only in part citize^is of tkat state. The pétition ad- 
mits this. • * • Upôn the face of the bill, there Is no controversy other 
than as stated, and this is fatal to the application." 

We do not tMnk that, in the light of the construction of this 
language of section 639, Eev. St., by the suprême court, in the 
case of Young y. Parker, supra, applied by Mr. Chief Justice Ful- 
1er, in the case just cited, to the sanae language in the act of 
1887, we are at liberty to give that language a différent construc- 
tion. There are perhaps some other décisions in the United States 
courts not in hannony with the foregoing views, but they do not 
meet our concurrence. 

This disposition of the case renders it unnecessary to discuss 
the other ground of the motion. The requisite citizenship of the 
parties, to give the right of removal, does not appear, and there- 
fore the motion to remand must be and is sustained. It is so 
ordered. 

(NEWMAN, District Judge, (concurring.) In concurring in the 
conclusion of Justice Lamar that this case must be remanded 
I désire simply to say that in the case of Haire v. Kailroad C!o., 
57 Ped. Eep. 321, I held, with concurrence of Circuit Judge Pardee, 
in a case of removal on the ground of préjudice and local influence, 
where there were three défendants, thait the fact that two of the 
défendants were citizens and résidents of this state and distriot 
would not prevent removal of the case to the circuit court of the 
United States by the nonresident défendant. The décision in that 
oase was based especially and particularly on the words "any défend- 
ant" in the founth clause of section 2 of the act of 1887. I do not 
understand the question there décided to be involved hère. I con- 
cuT in the décision in this case. 



TEXAS & P. RY. CO. v. GENTEY et al. 
(Circuit Court of Appeals, Flfth Circuit. Jime 27, 1893.) 
Np. 124. 

1. FBDBBAii Courts — Circuit Court op Appbals — Affibmancb by Divedbd 

Court. 

Where one judge of the circuit court of appeals Is dlsqualified, and the 
other two are divlded in opinion, the décision below mu^st be affirmed. 

2. Same— Pbacticb— Reakgumbkt. 

In such case, where the cause is one In which the Judgmeut of the clreult 
court of appeals is not "final," It is not neqessary for that court to order 
a reargument before a full bench, nor proper to certlfy questions to the 
suprême court for Instruotions. 
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In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

At Law. Action by May Gentry, Olive liée Gentry, Thomas M. 
Gentry, and Mary A. Gentry against the Texas & Pacific Eaiiway 
Company, a corporation created by act of congress, for négligence 
causing the death of Louis D. Gentry. Verdict and judgment for 
plaintiffs. Défendant brings error. Affirmed. 

T. J. Freeman, (W. M. Alexander, Wm. H. Olark, and W. L. Hall, 
on the brief,) for plaintiff in error. 

Chas. J. Evans, for défendants in error. 

Before PAEDEE, Circuit Judge, and LOCKE, District Judge. 
McCOEMICK, Circuit Judge, recused. 

PEE CUEIAM. The judges being divided in opinion, the judg- 
ment of the circuit court is necessarily .afflrmed. The case being 
one in which the judgment of the circuit court of appeals is not 
final, it is not deemed necessary to order a reargument before a 
full bench, nor proper to certify questions to the suprême court 
for instruction. Judgment aCSrmed, with costs. 



AIKEN et al. v. SMITH. 

(Circuit Court of Appeals, Flfth Circuit June 13, 1893.) 

No. 139. 

1. Costs— Set-Off— Admiralty Appeals. 

An appellate court, in an admiralty case, reversed a decree In favor of 
the llbelant, and directed a decree in his favor for a smaller sum, with 
tlie costs of the district court, but condemned him to pay the costs of the 
appellate court Hdd, that costs In the appellate court could not be set 
ofC against the unpaid costs of the district court, so as to prevent the 
officers of the latter from colleoting the sums due them from the clalmaut. 

S. SaMB— OWNBKSHIP OF COSTS— COCKT OFFICEHS. 

Under Rev. St § 823, taxable costs eamed by clerks, marshals, com- 
missioners, and proctors are their Indiridual property, and not that of 
the parties to the cause in wMoh they hâve been eamed. 

8. Same— Bffbct of State Statutes. 

The fact that Eev. St § 857, provides that the fées of court offlcers 
shall be recovered In like manner as the fées of offlcers In the state courts, 
will not make applicable to the fédéral courts sitting in New Orléans a 
spécial state statute applying only to the parish of Orléans, and whIch 
establishes a practice différent from the gênerai law of the state. 

Appeal from the District Court of the United States for the 
Eastem District of Louisiana. Affirmed. 

John D. Grâce, for appellants. 
Eichard De Gray, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and LOCKE, 
District Judge. 
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PAEDEE, Circuit Jtidge. Tlie appellee, Charles Smitli, libcled 
thé steamboat Whisper on account of injuries sustained and for 
wages. Tlie appellants, Aikeh and otliers, aa claimants and own- 
ers of tiie steamboat Wliisper, bonded tlie steamboat, and con- 
tested the libel. On th.e bearing tliè district court rendered judg- 
ment against the steamboat Whisper, and over against the claim- 
ants and their sureties on the release bond, in the sum $506.75. 
The appellants a;ppealed the case to this court, where, on hearing, 
the following decree was entered: 

"On considération whereof It Is now hère ordered, adjudged, and decreed 
that the decree of the sald district court In thls cause be, and the same 
la hereby, reversed, and thls cause remanded to sald district court, wlth in- 
struotlons to render a decree In favor of the appellee aûd libelant, Charles 
Smith, for the sum of six and seventy-flve one hundredths dollars ($6.75) and 
the costs in that court It is further adjudged and decreed that the appellee, 
Charles Smith, be condemned to pay the costs of thls cause In thls court 
and the costs of appeal f or which exécution may be Issued out of said district 
court." See 54 Fed. Eep. 896. 

The proper mandate was awarded in this court, and the same 
ôled and entered in the district court on the 24th day of February, 
1893. On February 28th, the proetor for the appellants, suggesting 
to the district court that the said appellants referred to in said 
mandate are justly and legally entitled to retain for their own 
use and benefit, and in part payment of the costs incurred by them 
on appeal, the costs due by them under the terms of said mandate, 
and that compensation takes placé to said extent, and that for 
the balance remaining due and unpaid as per statement the 
said appellants are entitled to issue exécution against libelant, and 
that the mandate should be so interpreted and construed, obtained 
a rule against the libelant to show cause why a decree should not 
be entered ,conformable to said suggestion. The distidct ■ judge 
rendered judgment on said rule March 24, 1893, as follows: 

"Tlie appellate court decreed that the libelant should recover $6.75 damages 
and the costs In thls court, and that Ih that coiu't the appellant should recover 
costs. The question submitted is whether the costs In one court can be set 
off against the damage and césts in the other court. So far as the damages are 
concemed, it is ordered that the costs in the appellate court may be offset 
against the damages; but, tlie court belng of opinion that, so far as the mar- 
shal's, clerks', commissioners', and attorneys' fées (taxable costs) are con- 
cerned, those offleers, by vlrtue of hàving éarned the costs for which the 
libelant has recovered Judgment, respectively hâve liens upon sald judgment 
for the amounts of their respective Judgments for the amount of their un- 
paid fées, it is ordered that to the extent to -which sUch fées hâve been paid 
the said officers the set-ofC be allowed, and to the extent to which such fées 
hâve not been paid the said officers the said set-off be refused. No objection 
being made to the power of a court of admiralty to entertain a rule or motion 
for a set-off of judgment, and that power being conceded, the court does not 
pass upon that question. Judgment rendered March 24, 1893. Judgment 
signed March 29, 1893." 

Thereafter, on the 31st day of March, 1893, the district court 
entered a formai decree on the mandate of this court in terms in 
strict accordance therewith. Frotn this decree, and the prelim- 
inairy one of ' March 24th, the présent appeal is taken, the appellants 
making nine spécifie assignments of error, but ail raising practically 
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the same question, to wit, whetlier compensation should be al- 
lowed between the costs recovered in favor of the libelant in the 
district court and the costs recovered in favor of the claimants 
under the decree of this court to such an extent that the officers 
of the district court are precluded from coUecting their fées eamed 
in the prosecution of the libel, except as they can be collected from 
the libelant. 
Section 823 of the Revised Statutes provides as follows: 

"The following and no otlier compensation sliall be taxed and allowed: 
To attomeys, solicltors, and proctors in the courts of the "Dnited States, to 
district attomeys, clerlis of the circuit and district courts, marshals, eom- 
missioners, witnesses, jurors, and printers In the several states and tei- 
ritorles, except in ail cases otherwlse expressly provided by law." 

Under this statute the fées of the clerks, marshals, conmiissioners, 
and proctors are their individual property, and not that of the 
suitors or parties to the cause wherein they hâve been eamed. 
Cr. s. V. Cigars, 2 Fed. Eep. 495; The Baltimore, 8 Wall. 392. The 
law was the same prier to the passage of the fee bill of 1853, 
now section 823 et seq., Eev. St.,) and was so held in CoUins v. 
Hathaway, Olcott, 177. The appellants contend that the fées al- 
lowed ofScers are only taxable and enforceable against the party 
cequiring their services, and, if they faH to require prepayment or 
security in advance, they cannot look to the party cast, nor clalm 
any benefit under the judgment or decree rendered in the case; 
particularly if the opposing parties hâve conflicting demanda which 
ordinarily woiild compensate each other; and they rely on section 
857, Eev. St., which provides as follows: 

"The fées and compensation of the offleers and persons herelnbefore men- 
tloned, except those which are directed to be paid out of the treasury, shall 
be recovered in like manner as the fées of the offleers of the states re- 
spectively for like services are recovered." 

And they cite Act No. 136 of 1880, Laws of Louisiana, which is a 
spécial law, relating only to some of the courts in the parish of 
Orléans. Without admitting any force to the contention, we 
notice that the law of Louisiana with regard to recovering costs 
is that they are to be paid by the party cast, and the gênerai 
remedy is by exécution. Code Pr. arts. 549-552, inclusive; Eev. 
St. La. §§ 750, 751. It is true that in the parish of Orléans an 
exceptional System prevails of coUecting costs in advance by the 
use of stamps, to be eventually recovered back if the adverse party 
is cast; but no such exceptional system can hâve effect in the 
courts of the United States, although thèse courts happen to sit in 
the parish of Orléans. There is no law nor rule of court which 
causes an oificer to lose his fées by not requiring payment in ad- 
vance. "The assumption that parties obtain personally the costs 
awarded on the décision of the suit in prosecution is essentially 
Wroneous. It is so only theoretically. The gênerai decree gives 
costs nominally to a party in the action, but in reality nothing 
passes by it into his hands beyond the reimbursement of witnesses' 
fées or advances actually made by him to other ends than pay- 
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ment of his proctors' and advdcates' fées. The taxed costs be- 
lang to them, and their righta thereto will be ]^rotected by tbe 
court against the exercise of any authority' over them by the 
party himself to their préjudice." CoUins v. Hathaway, Bupra. 

For: thèse reasons we approte the ruling of the district judge, 
and "We find no error in the decrees appealed from, and tlie same are 
affîrmed, with costs. 



IFNITE3D STATES v. OKBOON & 0. R. 00. et aL 

(Circuit Court, D. Oregon. August 21, 1893.) 

No. 1,936. 

1. Public IiAkdb—Orb&on Centbal RaiIiRO AD Ghant. 

Açt May 4, 1870, (16 Stat. 94.) gTantlng lands to the Oregon Central 
Baliroad Company to aid in tlie construction of a rallroad and telegrapii 
Une "from Portiand to Astorla, Oregpni, and from a suitable point of jonc- 
tion nea^ Forest (Jroye to the YamMU rirer," should be construed as 
maklng two distinct granta to two distinct ràllroads, one from Portiand 
to Astoria, and tbe othër at right angles witb the first from the Yambill 
river to à jimctlon with the first nearPorest Grove; and, upon comple- 
tlon of the flrst road fi^m Portiand tOi Fprest Grove, and the second from 
Foresti Grove, to Yamljfll rlyer, and 4he, opération thereof as one contin- 
tious ràilvyay, the grànteè was not eutltléd to lands lying wilhln the exte- 
rior quadrant formedbi? imaginàfy Unes, drawn through the jimction at 
right angles to the «iourses of thé respective roads. tJ. S. t. Union 
Pac. Byi GO., 13 Sup. Ct Bep. 724, 148 U. S. 562, dlstlngulshed. 

a. 8AME— FOKFBITUKB. 

Such lands were forfelted by Act Jan. 31, 1885, (23 Stat 296,) as "ad- 
jacent tO and cotermiUoua with tbe uncompltted portions of said road."' 

8. STATCTKS — CONSTHUOTION — ViEWS OF INDIVIDCAIi LBaiSIiATORS EXPEBSSBD 
. IH DbbATE. 

A court cannot recur to the vlews Of individual members of congress 
In debate for the purpose of aidlng in the ,çonstraction of a doubtful act, 
but It may recur to the Iiistory of the times when the act was passed, 
and the gênerai state of public, judlcial, and législative opinion at ttiat 
time. 

In Equity. Bill by the United States against the Oregon & Cali- 
fomia Kailroad Company and the Oregon Central Railroad Com- 
pany to enforce a forfeitnre of certain lands. Eespondents flled 
a cross bill praying that their title be quieted. Decree for com- 
plainants. , 

Franklin P. Mays and George H. Williams, for the United States. 
Earl 0. Bjbuaugh and W. D. Penton, for défendants. 

BELLESriSEÈ, District Judge. Thia is a suit by the United 
States to enjoin the railroad companies, défendants, and aJl persons 
holding unjîfir them, from asserting title to certain lands included 
in a graat tp the Oregon Central Kailroad Company, and assigned 
by th^t Company to the Oregon & Califomia Bailroad Company, 
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and claïmed by the United States to hâve been forfeited, and to 
enjoin the prosecution of any snits or actions by either of saSd 
companies, or by those claiming under them, on account of the 
title claimed to hâve beèn derived throûgh such grant. 

The défendant companies, after answering the bill of complaint, 
flled their cross bill, praying to bave their title quieted to the 
lands in question, to which the United States fully answered. 

The facts in the case are stipulated by the parties. The ques- 
tion in dispute arises in this way: On May 4, 1870, congress passed 
an act granting lands to the Oregon Central EaUroad Company to 
ald ta the construction of a railroad and telegraph Une "from Port- 
land to Astoria, Oregon, and from a suitable point of junction near 
Forest Grove to the Yamhill river, near MCMinville, in the state of 
Oregon." The line of this road from Portland to the point of junc- 
tion near Forest Grove runs directly west, and the road from Such 
point of junction runs nearly south to the Yamhill rîver. In July, 
1871, the Oregon Central Kailroad Company filed in the offlce of 
the secretary of the interior a map showing the location of the 
line of the road from Portland to a point on the Yamhill river near 
McMinvUle, and also fronl a junction near Forest Grove towards 
Astoria to a point one mile north of the summit of the range of 
hiUs dividing the Tualatin from the Nehalem valley, a distance of 
20 miles. The map of definite location from Astoria to said point 
was filed June 23, 1876. On February 16, 1872, the secretary of 
the interior accepted the flrst 20 miles of compléted road, commen- 
ciug at Portland, and on June 23, 1876, he accepted 27^ miles from 
the 20-mile post to the Yamhill river. On September 8, 1880, the 
Oregon Central EaUroad Company sold and conveyed to the Oregon 
& Oalifornia EaUroad Company its said road and ail its title and 
right to the said land grant. On January 31, 1885, no part of the 
road from Forest Grove to Astoria haVing been built, congress 
passed an act forfeiting so much of the lands granted as af oresaid 
"as are adjacent to and coterminous with the uncompleted por- 
tions of said road, and not embraced within the limits of said grant 
for the compléted portions of said road." On July 8, 1885, the 
commissioner of the gênerai land office îssued instructions to the 
local land offlcers at the land ofSce at Oregon City for their guidance 
tmder the forfeiture act, vsfith which was inclosed a diagram show- 
ing the limits of the forfeited lands, and of that part of the grant 
not affected by the forfeiture act. This diagram shows that the 
road runs from Portland west to Forest Grove, where it turns al- 
most at a right angle, and runs south to McMinville. From Forest 
Grove two Unes are drawn, one due north, the other due west, 
both terminating at the 20-mUe limits. The granted lands lying 
within the quadrant formed by thèse Unes and the 20-mile limits, 
and also the lieu lands within such Unes and the 25-mile limits, 
are designated on the diagram as "Forfeited." '^ "ae diagram also 
shows the forfeited lands on the line from Forest Grove to Astoria. 
Thèse instructions were afiirmed by the secretary of the interior 
on Aprïl 5, 1887. The receiver in charge of the Oregon & Oalifornia 
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Raili^oad Company duly protested against the action of the land de- 
P3j^ënt so far as it related to the granted lands within the quad- 
rant 

On Àugust 8, 1885, such receiver got pennission from the United 
States circuit court to bring suit against the receiver and register 
at Oregon City to restrain them from permitting filings upon the 
granted lands withln the quadrant. Thereafter such suit was 
brought in said circuit court, and, a demurrer having been flled to 
the complaint, the court held that injunction would not lie to con- 
trol the action of public ofiicers în the détermination of questions 
involving the exercise of ofiScial judgment, and the demurrer was 
sustained. Koehler v. Barin, 25 Fed. Rep. 165. It is claimed in behalf 
of therailway companies that the grant made by the act of 1870 was 
topne Company for one road from Portland to Astoria and McMin- 
vill,^ a^ éxpressed in the title; that, inasmuch as the grant was made 
without référence to the fact that, beyond the point of junction at 
Forent Ôrove, the grant on the Astoria and McMinville sections 
nçflessarily overlapped, and there was no attempt to apportion this 
overlapping portion between thèse two sections, the company could 
builâ .either section flrst, and to that which was first completed 
the grant withîn the full prescribed lîmits would in justice apply; 
that therçfpre the restriction of forfeiture in the act of 1885 to 
lands not en^braced within the limits of the grant to the completed 
portion oif the road saved the grant, on the line of the Astoria sec- 
tion, for 20 miles beyond Forest Grove. 

If the act in question is construed to provide a continuons line 
of road from Portland to Astoria, with a branch or Connecting 
road beginning at Forest Grove, as claimed by the government, 
instead of one road from Portiand to Astoria and from Portland 
to McMinville, as claimed by the companies, the lands saved to 
the company luider the forfeiture act will be limited to a line drawn 
at the terminus at Forest Grove of the McMinville branch at right 
angles to the line of that road, and by a line similarly drawn at 
the end of the constructed main line at Forest Grove at right 
angles to its line, thus forming the quadrant over which this con- 
troversy arises. In 1887 this question was considered by Secre- 
tary of the Interior Lamar, reviewing the instructions of the com- 
missioner of the gênerai land office, who held that the act of May 
4, 1870, contemplated two distinct roads,— a road from Portland to 
Astoria, and a road from Forest Grove to McMinvUle, — ^and that 
the forfeiture by the act of 1885 of "so much of the lands granted 
* * * as are adjacent to the uncompleted portions of said road" 
wcmld hâve divided the forfeited lands from the unforfeited lands 
by a line ^pawn through Forest Grove at right angles to the un- 
constructed line, had it not been for the qualifying phrase "and 
not embraced within the limits of said grant for the completed 
portions of said road;" that, hy this saving clause, so much of 
the grant adjacent to the McMinville Une as is coterminous with 
the completed Une was saved to the company; that the words in 
the granting act, "a railroad and telegraph line from Portland to 
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Astoria, and from a suitable point of junction near Forest Grore 
to the YamUll river near McMinville," must be construed as though 
the words used had been "a raUroad and telegraph Une from Port- 
land to Astoria, and a railroad and telegrapli line from a suitable 
point of JTinction near Forest Grove to the YanJiUl river, near 
McMinville;" that this view seems irrésistible in the light of the 
définition of the vi^ords "point of junction," as understood in rail- 
road language; that thèse words are invariably used to indicate 
a point where two or more railroads join, and not to designate 
points between the termini of a single railroad; that, as to the 
use of the word "railroad" in the act instead of "railroads," it is 
well settled in légal parlance that the singular includes the plural 
and the plural the singular. 5 Dec. Dep. Int. 549. 

It is claimed on behalf of the United States that, for the pur- 
pose of aiding in the construction of a doubtful act, it is allowable 
to recur to the debates that took place upon the passage of the act, 
but the rule is otherwise. "The court is not at liberty to recur 
to the views of individual members" of congress "in debate, nor 
to consider the motives which influenced them to vote for or against 
its passage. The act speaks the will of congress, and this is to 
be ascertained from the language used. But courts, in consiru- 
ing a statute, may with propriety recur to the history of the times 
when it was passed; and this is frequently necessary, in order to 
ascertain the reason, as well as the meaning, of particular provisions 
în it." U. S. v. Union Pac. E. Co., 91 U. S. 79. And it may recur to 
the gênerai state of opinion — ^public, judicial, and législative — at 
the time of the enactment. End. Interp. St. § 29. 

The language of the act in question is not, however, fairly open 
to doubt. "A road from Portland to Astoria, and from a point 
of junction near Forest Grove to the Yamhill river," does not de- 
«cribe a road from Portland to the Yamhill river. Continuons 
railway service between the latter points, by means of a junction of 
two roads, does not constitute such Connecting Unes a single road; 
otherwise, the line from the Yamhill river to the junction at 
Forest Grove, and thence to Astoria, if completed under the grant, 
would constitute such a road. There is as much reason for say- 
ing that the grant was for one road from Portland and McMin- 
ville to Astoria as that it was for one road from Portland to Astoria 
and McMinville; that there was necessarUy an overlapping of the 
grant on the Portland and McMinville sections beyond Forest 
-Grove as that there was such overlapping on the Portland and 
Astoria sections beyond that point. If it is admissible to say 
that there were two sections of a single road to which an unappor- 
tioned grant applied, and that the company might build either 
section, and take the entire grant, then, why may we not as well 
assume that there are two sections of a single road leading from 
Portland and McMinville to Astoria — a line not built — as that there 
^re two sections of a line to McMinville and Astoria? If the 
grant is construed to apply to two sections of a road from McMin- 
ville and Portland to Astoria, the line of forfeiture must be drawn 
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at Forest Grove, since there was no road built beyond that point, 
.and, as to thèse two interprétations^ tàe latter should be adopted, 
sînce it is settled that, wîiere there is doubt as to the construc- 
tion of a statute which opej-ates as a grant of public property to 
an individual, that constiniction should be adopted which wUl sup- 
port the daim of the govemment Nothing can be inf erred against 
the State. Slidell v. Grandjean, 111 U. S. 415, 4 Sup. Ot. Eep. 475. 
The secretary of the interior construed the grant as though the 
words "a raUroad and telegraph line" were repeated in the clause 
referring, to, the line froni jForest Grove to the Yamhill river, so 
that the act will read: "For the purpose of aiding in the con- 
struction of a railroad and telegraph line from Portland to As- 
toria, and a railroad and telegraph line from a suitable point of 
jonction near Forest Grove to the Yamhill river." In behalf of 
the comp^ny, it is contended that, instead of such an implication, 
the words implied are "a railroad," etc., "from Portland to the Yam- 
hill river," as expressed in the title of the act But the language 
of the grant is not doubtfxil, and the title is no part of the law. 
The starting point of this rpad is not left to implication. It is 
expressly stated to be a, point of junction near Forest Grove. The 
act is for a road from Portland to Astoria, and a road, not im- 
plied to be from Portland, but stated to be from a junction at 
Forest Grove to the Yamhill river. The f act that the word "rail- 
road" instead of "railroads" is used is insisted upon as proof that 
what the act particularly describes as two roads is after ail only 
que. The rule that in law the singular includes the plural, and 
the plural the singular; has fréquent application in the case of 
railroads. It is common to speak of a system embracing many 
roads as though there was but a single road, probably because of 
the habit of using the word . "railroad" to designate the company 
operating the road. If it should prove to be correct, as claimed 
by the companies, that the grant in question north of Forest Grove 
is in fact an unapportioned grant to two sections of a single road, 
there is nothing to support the contention that this entitles the 
company in justice, upon building one of thèse sections, to take the 
grant for its full prescribed width. Upon no principle of justice 
can the company make an apportionment, as may be most to its 
interest or convenience, where the act has not authorized it, and 
thus secure, for building one section of road, what was granted 
it for two, — for building 20 miles of road, what was granted it for 40. 
It is not reasonable to suppose thiat eongress intended to offer any 
such. an inducement to the company not to buUd the Astoria line. 

It is a, matter of common 'knowledge that the practice of aiding 
railroad construction with grants of land was mainly to open up to 
settlement unocçupied and practicaUy inaccessible territory. There 
is nothing else to justify such grants, unless an exception is made 
'in the case of the Pacific tailroads, as a nléasure made necessary 
by the menace of disunion during the Civil War. Four-flfths of 
the line of road from Portland to Astoria traversed a rough and 
whoUy unsettled district^ but one known to be rich in timber, and 
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believed to be so in iron and coal, with considérable areas of agii- 
cultural land. The motive for tlie grant iu question was tlie open- 
ing np of tMs hitherto inaccessible région, and tàe establislrment 
of raiîroad connection between Portland and Astoria, the two lar- 
gest towns in the state. The grant was objected to in the senate of 
the United States upon the gronnd that it was "an excessive and 
prodigal appropriation of land to two internai roads in the state 
of Oregon," and this objection was answered by a senator from 
Oregon that the grant was through the mountains, where the land 
was of little value. Thèse are matters of history and conimon 
knowledge, and may therefore be referred to in this connection. 
Congress gave to the Oregon Central Kailroad Company this ex- 
cessive and prodigal grant of lands upon condition that it would 
build this comparatively long and expensîve and much needed road, 
and also some 20 miles from Forest Grove to the Yamhill river, and 
the Company accepted this offer. It did not comply with the essen- 
tial requirements of the grant. Every f oot of the road built was in 
the heart of the Willamette valley, and through the oldest settled 
portion of the country. It was an inexpensive road to build and 
oi)erate. From what is thus publicly known, it is a reasonable in- 
ference that congress would not hâve made the grant claimed to Mc- 
MinviUe, and that the grant from Forest Grove to that point was 
in considération of the road from Portland to Astoria. There is 
therefore no èquity in the claim now made to a continuons grant 
from Portland to McMinville, and no reason to support such a 
construction of the législation on the subject had the language 
uséd left the matter open to doubt. 

The raUroad companies rely mainly on the case of U. S. v. Union 
Pac. Ey. Co., 148 U. S. 562, 13 Sup. Ct. Eep. 724. That was a case 
where the Kansas Pacific Eailway Company, being in fact the east- 
em division of the Union Pacifie Eailway Company, was engaged 
in bmlding a road from Kansas City to Cheyeime, by the way of 
Denver, under a grant of lands to the Union Pacific Company along 
the entire Une. A local company, the Denver Pacific Eailway & 
Telegraph Company, had graded a roadbed from Denver to Chey- 
enne. Congress, by a spécial act, authorized the Kansas Pacific 
to contract With the Denver Pacific for the construction of its 
line from Denver to Cheyenne, and to transfer to such company a 
proportionate share of its grant, which it did. The road of the 
former company entered Denver on an east and west line, while 
the latter road enters on a north and south line. It was contended 
on behalf of the govemment that the act authorizing the Kansas 
Pacific Company to contract with the Denver Pacific Company 
modifled the prior granting act so as to eut oflf the grant of the 
Kansas Pacific at Denver, and to make an independent grant to 
the Denver Pacific from Denver to Cheyenne; that, this being so, 
the limit of the former grant would be a line drawn at the termtni 
at right angles to the Unes of the respective roads, thus leaving a 
triangular shaped tract of land on the outside of the elbow made by 
the junction of the two Unes, without the grant. It was conceded 
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tàat, îf this line was in fact two roads, with a junction at Denver, 
such a resuit as claimed would îoUow; but the court held that 
the original granting act, which provided a continuons grant frona 
Kansas City via Denver to Cheyenne, was not thus modifled by the 
provision wMcli allowed the company having such grant to con- 
tract with another company for that portion of its Une f rom Denver 
to Cheyenne. The latter act provided that the Union Pacific, 
Eastern Division, shall extend its line to Denver, so as to form, 
with that part of the line authorized to be constructed by the 
Denver Pacific, "a continuons line of raîlroad and telegraph from 
Kansas City, by the way of Denver, to Cheyenne," and that "ail 
the provisions of law for the opération of the Union Pacific Rail- 
road, its branches and connections, as a continuous line, without 
discrimination, shall apply the same as if the road from Denver to 
Cheyenne had been constructed by the Union Pacific Railway Com- 
pany, Eastern Division." The suprême court says that, so far 
from indicating that this was not to be considered a single Une, it 
is dîflScult to see how congress could hâve expressed more clearly 
by inference that they were not to be treated as indépendant roads, 
and that this construction is re-enforced by an amendatory act of 
Jnne 20, 1874, which provides that, for ail the purposes of the 
act of 1862,. the original granting act, and of the acts amendatory 
thereof, ihe raUway of th.e Denver Pacific Eailway & Telegraph 
Company shall be deemed: and taken to be a part and extension 
of the road of the Kansas Pacific Eailroad to the point of junction 
thereof with the road of the Union Pacific Company at Denver. 
To State the case briefly, the Kansas Pacific had a continuous grant, 
and the fact that congress permitted it to contract with another 
company for the construction of a part of the Une was not aUowed 
to operate so as to eut the grant in two. The inducement upon 
which the original grant was made was fully realized, and whether 
the road was whoUy built or partly purchased by the company tak- 
ing the grant could make no différence. The law of that case has 
no application hère. There was no question that the grant was a 
continuous one from Kansas City to Cheyenne, by way of Denver; 
and the only question raised M'as as to whether the subséquent act 
of congress by which the grantee company was permitted to con- 
tract with another company for that part of the line between 
Cheyenne and Denver eut tiie grant in two at the latter point. 
The terms of the granting act in this case are unmistakable. 
They provide for a continuous grant or single line of road from 
Portland to Astoria, with a second or branch line from a junction 
at Forest Crove to the YamhiU river. The theory of the govern- 
ment as to the continuity of thèse l'ines cannot be more explicitly 
stated than the act states it, 

I conclude that the lands in the quadrant are încluded in the 
lands forfeited to the govemment by the act of January 31, 1885, 
and such will be the decree. 
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PDGET SOUND NAT. BANK OP SEATTLE v, KING COUNTY et al 
(Circuit Court, D. WasMagton, N. D. June 30, 1893.) 

1. Banks and BaSking— National Banks— Taxation by Local Govebnment 

— Discrimination. 

Rev. St. § 5219, prohlbits an adverse dlscrimUiatioii by a local govem- 
ment in the valuation of national bank stock for assessment, as compared 
■witb the assessment by the same govemment for the same year of other 
moneyed capital. in vested so as to make a profit from the use thereof as 
money. 

2. Equity— Pleading — Demuerer to Bill. 

On demurrer a biU must be taken as trae, and matter la avoidance is 
not avaUable. 

In Equity. Suit by the Puget Sound National Bank of Seattle 
for an injunction to prevent threatened proceedings to enforce 
payment by said ba,nk of state and county taxes for the year 1891 
upon its capital stock. Demurrer to bUl overruled. 

Preaton, Car & Preston and J. B. Howe, for complainant. 

John F. Miller, for défendants, 

Oited, aa sustaining the valldlty of the tax, the foUowlng décisions of the 
United States suprême court: Hepbum v. School Dlrectors, 23 Wall. 480; 
Mercantile Bank v. City of New York, 7 Sup. Ct Eep. 826, 121 U. S. 138; 
Talbott V. Silver Bow Oo., 11 Sup. Ct. Kep. 594, 139 U. S. 438; Palmer v. Mc- 
Mahon, 10 Sup. Ct. Rep. 324, 133 U. 8. 660. 

HANFORD, District Judge. This case, having been argued and 
Bubmittçd upon a demurrer to the bill of complaint, the court is 
not called upon at this time to give an opinion upon aU questions 
which hâve been debated, or do more than décide as to the suiB- 
ciency of the bUl of complaint to support a decree for any part 
of the relief prayed for, if the averments thereof shall be confessed 
or proren. The bUl does explicitly set forth the fact and the 
manner of discrimination against shareholders of national bank 
sitock, in the valuation thereof for assessment, as compared with 
the assessment for the same year of other moneyed capital in the 
hands of ladividual citizens of this state, and invested in this 
state 80 as to make a profit from the use thereof as money. 

The right of local governments to tax national bank stock is 
given by section 5219, Eev. St U. S., but with a restriction against 
such discrimination as this bUl charges. If the facts are as 
alleged, the disregard of the law in this particular on the part of 
the assessor and equalizing boards of the county and state renders 
the tax levied upon national bank stock iUegal, and the complain 
ant is entitled to protection as prayed. People v. Weaver, 100 U. 
S. 539; Pelton v. Bank, 101 U. S. 148; Cummings v. Bank, Id. 153; 
Boyer v. Boyer, 113 U. S. 689, 5 Sup. Ct Eep. 706, By allegin^ 
the same the complainant has undertaken to prove thèse facts, 
if controverted, and opportunity for doing so should be afforded. 
The substance of the argument in support of the demurrer is that 
the bill is.untrue, and that facts in avoidance hâve not been antici- 
v.67F.no.4— 28 
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pated and denîed. But in passing uponthe demurrer th.e court is 
bound to trèât the bill as iéiJxg true ; and tke niàtter in avoidance, 
to merit attention, needs to be set forth in an answer. 

The décisions of the suprême court of the United States, which 
are cited as sustaîning the validity of the tax, aie distinguishable 
from this case, in its présent state, by the fact tliat in each the 
merits were fully presented by the pleadings of both sides, and 
testimony, or by agreed statements of the facts. It is true that 
the bill in this case does not particularize the discriminations com- 
plained of, or specify instances with any greater minuteness than 
the bill in the case of First Nat. Bank v. Oounty of Ohehalis, 32 
Pac. Eep. 1051, in which the suprême court of this state affirmed a 
judgment in favor of the défendant upon a demurrer to the bill. 
But it is also true that the bill before me is fully as deflnite and 
eroeoiflc lii its statements bf the facts constituting discrimina- 
tion as thé bill in the case cif Boyer v. Boyer, supra, in which the 
suprême court of the United States held that an answer should 
hâve beçn required, and reversed the décision of the suprême court 
of Pennsylvania, sustaining a demurrer to the bill. Demurrer over- 
ruled. 



COELISS et al. V. B. W. WAIiKER 00. et aL 

(Circuit Court, D. Massachusetts. Atigust 1, 1893.) 

No. 3,152. 

1. Injt?nction— Pdbucation of Biosbaphy— Public Charactebs. 

A person who holds Wiiiself eut as an Inventor, aad whose réputation 
as sùCh becomes world-wlde, la a public eharacter, and the publication of 
Us bloffraphy cannot be Testralned by injunction.' Sclmyler v. Ourtls, 
(Sup.) 15 N. Y. Supp. 787, dlstlnguished. 

2. Same— Publication of Biogbaphy. 

A court of equlty bas no jurlsdletlon of a suit to restrain respondents 
from publlshing a blography of complalnant, or of a member of corn- 
plalnant's family. 
8. Same— Publication op Pictuhe— Brbaoh of Conditions. 

A court of equity should restrain by injunction the publication of a 
plcture of a deceased member of complalnant's family, taken from a 
photogtapli and portrait of deceased, where respondent bas not ob- 
served the conditions on which the portrait and photograph were obtalned. 

In Equity. Bill by Emily A. Corliss and others against the E. 
W. Walker Company and others to restrain respondents from pub- 
lishing a biography and seUing a picture of George H. Cîorliss 

Henry Marsh, Jr., and James M. Ripley, for complainants. 
Henry W. Fales, for défendants. 

COLT, Circuit Judge. This suit is brought by the widow and chil- 
dren of George H. Corliss to enjoin the défendants from publishing 
and selling a biographical sketch of Mr. Corliss, and from printing 
and selling his picture in connection thèrewith. The bill does not 
all^e that the publication contains anything scandalous, libelous, 
or false, or that it afifects any right of property, but the relief prayed 
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for is put upon the novel ground that such publication is an injury 
to the fedings of the plaintifEs, and againat their express prohibi- 
tion. 

The couDsel for plaintiffs, in argument, put the case upon the 
ground that Mr. Corliss was a private character, and that the pub- 
lication of his life is an invasion of the right of privacy, which a 
court of equity should protect. In the first place, I cannot assent 
to the proposition that Mr. Corliss was a private character. He 
held himself out to the public as an inventer, and his réputation be- 
came world-wide. He was a public man, in the sanie sensé as au- 
thors OT artists are public men. It would be a remarkable excep- 
tion to the liberty of the press if the lives of great inventors could 
not be given to the public without their own consent while living, 
or the approval of their family when dead. But whether Mr. Cor- 
liss is to be regarded as a private or public character (a distinction 
often difficult to define) is not important in this case. Freedom of 
speech and of the press is secured by the constitution of the United 
States and the constitutions of most of the States. This constitu- 
tional privilège implies a right to freely utter and publish whatever 
the citizen may please, and to be protected from any responsibility 
for so doing, except so far as such publication, by reason of its 
blasphemy, obscenity, or scandalous character, may be a public 
offense, or, by its falsehood and malice, may injuriously affect the 
standing, reputa.tion> or pecuniary interests of individuals. Cooley, 
Const Lim. (6th Ed.) 518. In other words, uuder our laws, one can 
speak and publish what he desires, provided he commits no offense 
against public morals or private réputation. Schuyler v. Curtis, 15 
N. Y. Supp. 787, recently decided by the New York suprême court, 
and upon which the plaintiffs rely, is not in point. In that case 
the court enjoined the défendants from erecting a statue of Mrs. 
Schuyler. The right of publication was not in issue in that case. 

There is another objection which meets us at the threshold of 
this case. The subject-matter of the jurisdiction of a court of equi- 
ty is civil property, and injury to property, whether actual or pro- 
spective, is the foundation on which its jurisdiction rests. In re 
Sawyer, 124 U. S. 200, 210, 8 Sup. Ct. Eep. 482; Kerr, Inj. (2d Ed.) 1. 
It follows from this piinciple that a court of equity has no power 
to restrain a libelous publication. Boston Diatite Co. v. Florence 
Manuf'g Co., 114 Mass. 69; Brandreth v. Lance, 8 Paige, 24. The 
opinion of Vice Ohaacéllor Malins in Dixon v. Holden, L. R 7 
Eq. 488, to the contrary, is disapproved by Lord Chancellor Caims 
in Assurance Co. v. Knott, 10 Oh. App. 142. In Kidd v. Horry, 
28 Fed. Eep. 773, Mr. Justice lîradley, in speaking of Bixon 
V. Holden, and several récent English cases, déclares that they dé- 
pend on certain acts of parliament, and not on the gênerai prin- 
ciple of equity jurisprudence. But in the présent bill it is not 
pretended that the publication is libelous, and therefore there can 
be no question as to the want of jurisdiction in this case. 

As to the picture which accompanies the published sketch, the 
case stands on a différent footing. The défendants obtained 
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from the plaintiffs a copy of a portrait and ^ pliotograpîi of Mr. 
Oorllss, from whiéh they hâve made two plates, one of whîch. ttey 
propose to insert in the publication. But it appears from the 
évidence that thèse pictures were obtaiued on certain conditions, 
which the défendants hâve not complied with. This matter di- 
rectly concems thé exclusive right of property which the plaintiffs 
hâve in the painting and photograph, and it would be a violation 
of confidence, or a breach of contract between the parties, to per- 
mit the défendants, under thèse cifcumstances, to use either of 
the plates. Pollard v. Photographie Co., 40 Ch. Div. 345; Prince 
Albert V. Strange, 1 Macn. & G. 25. The injunction is denied as 
to the publication, and granted as to the use of the plates. 
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HUIDEKOPeK et aL v. DUNOAN et al. 

(Circuit Court, D. South CarOllna. September 15, 1893.) 

L Fbdbbai, Coubts—Jurisdiction— Action aqainst Railhoad Commissionbks. 
A proeeeding by receivers of a rallroad against state railroad com- 
mlssloners for relief agatnst alleged unjust and iinreasonable rates for 
freight transportatlon establlshed by such commlSsloners, Is not a pro- 
eeeding against the State, wlthin Oonst U. S. Amend. 11, Inhibitlng the 
exercise of jurisdiction by fédéral courts in suits brought against one of 
the United States by citisiens of another state. 

&, Samb— Whbn State a Pabtt. 

As such a proeeeding présents no question of penalties, the fact that the 
act authorlzing the comniissioners to flx rates requires actions to recover 
penalties for dlsregarding them to be brought in the name of the state, 
and for Its beneflt, does not make the state in any sensé a party or privy 
to the record. 

8. Same— SoDTH Caholina Dispbnsaht Act. 

ïhat the state, under the opération of the "dispensary act," approved 
December 24, 1892, has a material Interest In such a proeeeding, as a 
large, and perhaps the only, shipper of liquors, does not malte it a party to 
the proceedlngs, so as to preclude the fédéral court from exercising juris- 
diction. 

4. Raukoad Commissionebs— Establishment of Rates— Due Peocbss of Law. 
Railroad companies hâve the right to requlre that state railroad com- 
missions &S. just and reasonable freight transportatlon rates, and the 
changing or lowering of such rates so as to injure the railroad Company 
in its property rights is a deprivation of property without due process 
of law, within the inhibition of the state and fédéral constitutions, and 
justifies the interposition of the courts to Inqulre into the reasonableness 
or justness of the rates, and a coiu^ to that end, may appoint a spécial mas- 
ter to take testimony in relation thereto, and to report thereon. 

In Equity. Pétition by Frederick W. Huidekoper and Eeuben 
Foster, receivers of the Ëichmond & Banville Railroad Company, 
appointed in the suit of William P. Clyde and others against said 
company and others, for relief against the action of D'Arcy P. 
Duncan, Henry E. Thordas, and Jefferson A. Sligh, railroad com- 
missioners for the state of South Carolina, in changing freight 
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transportation rates, and establishing new rates. Keference to 
a spécial master ordered to ascertain as to whether the established 
rate is just and reasonable. 

H. L. Bond, Jr., and J. S. Cothran, for petitionera. 
D. A. Townsend, Atty. Gen., for respondents. 

SIMONTON, District Judge. TMs is a pétition âled în a cause 
pending in this court. In effect it is an ancillary bill flled by 
the receivers, praying relief against the action of tlie board of 
railroad commissioners. The act complained of is the change of 
rates for transportation of liquors in glass, and the establishment 
of a new rate, which is chargea to be neither just nor reasonable, 
nor a proper rémunération for the service rendered. The défense 
set up is in the nature of a demurrer or plea sustained by an 
answer. The demurrer or plea sets up several grounds of objec- 
tion to the jurisdiction of the court The ârst allèges want of 
jurisdiction because of the character of the parties; the others 
because of the subject-matter. It is maintained that this pro- 
ceeding is in reality against the state of South Carolina, and can- 
not be maintained under the eleventh amendment. Two reasons 
are assigned. The one is that "under the opération of the dis- 
pensary law the state has a real material value to itself in this 
question;" the other is that the railroad law, which authorizes 
the commission to flx rates, provides that the action for the penal- 
ties for disregarding them shall be in the name of the state, and 
for her benéflt. This last objection may be disposed of at once. 
Whatever course may be followed on an application for an in- 
junction against a suit instituted in the name of the state for pen- 
alties, its discussion now would be prématuré. This case présents 
no question of penalties. The state is in no sensé a party to 
the record, or privy to the record. The constitutionality of the 
statute under which respondents act is not in issue. The learned 
counsel for the state admit that the déclaration of this statute, 
that the rates flxed by the commission shall be sufflcient évidence 
that they are just and reasonable, does not preclude the courts 
from examining into the fact whether they are just and reasonable. 
The sole issue in this case is this: Under the statute the respond- 
ents are authorized and directed to make just and reasonable rates 
for the transportation of freight. The pétition allèges that cer- 
tain rates made by them are neither just nor reasonable. In this 
issue the sovereignty of the state is in no way involved. See RaU- 
way Co. V. Dey, 35 Fed. Eep. 873. 

The other reason — that under the opération of the dispensary 
act the state has a material interest in this question, and is there- 
fore a party to this cause — is equally untenable. This assTimes 
that the state is engaged in the business of distributing and sell- 
ing liquors, and that it is a large, perhaps the only, shipper. With- 
out discussing the question whether in engaging in a business the 
state does not as to that business strip herself of her sovereign 
character, the fact that she is a shipper of liquors does not make 
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her a party to a suit testing the Talidity of rates fixed by thé corn» 
mission, jf;i^«!!peyiisBO,,tlien in every prôceeding to obtain a re- 
view of the action of railroad commissions in ûxing rates every 
shipper has the rigLt to be a party. The pétition had alleged 
that the sole fèason for the réduction of the rate of liquors was 
the passage of the diSpensary law, and the désire tô increase the 
profits niade by the state in the sale of liquor thereunder. The 
second pa^4èrapli of the ëecond subdivision of the answer em- 
phatically 'dfenîes this charge. It dénies that therè was any con- 
sideratioh bf this chaïacter moving to the change, or any other con- 
sidération than thàt the rates last fixed by them were reasonable 
and just. This déclaration, made by gentlemen of character and 
position, settles this question. 

The other objections are to thé jurisdiction of this court over 
the subject-matter. Thèse objections are met by the language 
of Mr. Justice Miller in his concurring opinion in Chicago, M. & 
St P. Ky. Go. V. Minnesota, 134 II. S. 418, 10 Sup. Ct. Eep. 402, 702: 

"ïhe proper, If wt the only, mode of judiclal relief against the tarift of 
rates established by the législature or by Its commission is by blU Ip chan- 
cery, assertiug its unreasonable character, and Its confllct with the consti- 
tution of the United States." 

In the saine opinion hé says: 

"There Is an nltimate remedy by parties aggrieved [by the acts of a rail- 
road commission] in the courts for relief, and especially In the courts of the 
United States, where the tariff of rates established either by the législature or 
by the commission Is such as to deprive a party of his property without due 
urocess of law." 

This brings us to the merits of the case. In determining and 
aflxing rates for transportation of freight by railroad the several 
articles subjects of transfer are arranged under a classiflcation 
based apparently upon their relative value, destructibility, com- 
bustibility, bulk, ease or dififlculty in handling, ai^d such like 
considérations. Under this classification the classes are desig- 
nated by nnmerails, nu,mbérs; and letters, thus: IIII, III, n, I, IJ, 
1, 2, 3, 4, 5, 6, A, B, C, D, E, F, G, H, J, K, L, M, N, O, P, T. This 
mode of classification is of abnost uni versai use in this country 
and Canada, and it largely promotes Interstate commerce. The 
several articles are arranged in thèse classes, and rates afBxed 
to them, the highest rate being for the class IIII, and so on, grow- 
ing less. Anterior to 26th May, 1893, the railroad commission, 
predecessors of the présent board, had either fiiXed or approved 
on the class of goods now in question the following rates: 

Class If 

Olass. Keleased. 
Iiiq.uors, whisky, donlestic brandies, and domestic wlhes, 
in wopd, at actual weight,, O. B. h., value limited to 75 

cents per gallon, and solndorsed onB/L, and quantity. . H 

LiqUors, whisky In wood, N. O.- S., ât actual weight.... 2 3 

Liquors, whisky in boxes or baskets. 1 2 

Liquors, In glass, boxes, or baskets, N. O. S VA 1 

Liquors, in wood, N. O. S., actual Weight 1 2 
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On 26th May, 1893, the présent board made a cliange wliereby 
liquors, whisky, domestic brandies, and domestic wines in glass, 
packed, if at camer's risk, were placed in class 2; îf released, in 
class H. And on 23d June, 1893, the board adopted the foUowing 
additional classification: "Liquors, whisky, domestic brandies, 
domestic wines, in glass, securely packed în barrels, value limited 
to 75 cents per gallon, and so indorsed on B/IJ, H." 

It is said that under this last classification the réduction of rate 
amounts to 26J per cent. It is charged to be not just nor reason- 
able. Any private person in the conduct of his business can place 
any price he pleases upon his propeity or his service, and those who 
choose to deal with him hâve no right to complain. But persons 
or corporations exercising a franchise — a right given them by the 
sovereign authority — cannot charge any price for service rendered 
under the franchise which is not just and reasonable. To secure 
the enforcement of this rule so far as raUroads are concerned, rail- 
road commissioners are appointed, whose duty it is to see that 
rates for the transportation of freight, and sometimes of passengers, 
are just and reasonable. The establishment of such commission 
is clearly withîn the constitutional rights of the states. Munn 
V. minois, 94 U. S. 113; Water Works v. Schottler, 110 U, S. 347, 
4 Sup. et Rep. 48; Eailroad Commission Cases, 116 U. S. 307, 6 
Sup. et. Rep. 334, 348, 349, 388, 391, 1191. But the power of thèse 
commissioners, and, indeed, of that of the states appointing them, 
is not unlimited. Corporations are, as it is said, the créatures of 
statute, and owe the breath of their life to the state creating them. 
But corporations are only an aggregation of persons aoting as a 
unit. So long as ithey exist they come under the protection of 
the constitutions of their state and of the United States. Not 
only is it the right of the public that the rates be just and reason- 
able, and the duty of the commissioners to see that they are just 
and reasonable; tiere is a corrélative right in the railroads that the 
rates imposed on them be just and reasonable, and if they be 
just and reasonable it is their right that they remain unchanged. 

If for the benefit of any part of the people, of the whole people, 
rates of transportation by railroad are changed and lowered so 
as to injure the vested rights of the carrier in his property, the 
provision embodied in every state constitution forbidding the Tise 
of private property for public purposes without just compensation, 
and the provision of the fédéral constitution forbidding the states 
to deprive a person of his property without due process of law, 
présent an impassable barrier to such action. Mr. Justice Miller, 
in Chicago, M. & St. P. Ey. Co. v. Minnesota, 134 U. S. 418, 10 Sup. 
et. Eep. 462, 702; Budd v. New York, 143 U. S. 517, 12 Sup. Ct Eep. 
468; Eailroad Co. v. Wellman, 143 U. S. 339, 12 Sup. Ct. Eep. 400, 
quoting Stone v. Trust Co., 116 U. S. 307, 6 Sup. Ct. Eep. 334, 388, 
1191. The enforcement of thèse constitutional rights under our Sys- 
tem of government belongs to the courts. They can aiways insti- 
tute the inquiry whether the rates imposed by a commission are 
just and reasonable, and on the détermination of this question 
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dépends tlieir right to interfère. The measure of wïiat is, in this 
sensé, just aind reasonable, is not the value of the service to th.e 
person to whom it is rendered. The true measure is the proper 
return to the indivldual or corporation rendering the service. The 
value of a service rendered to a consignée by a carrier dépends upon 
fluctuating circumstances, the condition of the marliet for goods 
and for money, the présent demand'for the goods by the public, 
his own présent supply. The value of the service to the consignée 
must constantly vary, and can never be eaeUy reachCd, and as 
between several consignées at the same point of delivery must also 
greatly vary. No commission could fix a rate on this basis. On 
the other hand, the rémunération tô the carrier— the rémunération 
which he should reasonably expect — dépends on certain fixed 
and almost unchangeable facts^ the reasonable return for the 
investment, due regard being had to the public interest 

The question in the case under discussion is, is this rate recently 
imposed by the respondents, be it a change of rate or a new classifi- 
cation, just and reasonable? Mr. Justice Brewer, while on the 
circuit bench, defines what are just and reasonable rates, or rather 
States what rates are not just and reasonable. "A schedule of 
rates, when the rates préscribed do not pay thé costs' of service, 
cannot be enforced." Kailroad Co. v. Becker, 35 Fèd. Kep. 8So. 
In another case — ^Railway Oô. v. Dey, 35 Fed. Rep. 879^he enters 
into an elaborate illustration of thèse tenus. "When the rates 
préscribed wiïl not pay some compensation to the owners, then it 
is the duty of the courts to interfère, and protect thé companies 
from such rates." He defibes "compeflsation" to mean enough to 
pay costs of service; fixed charges of interest, and a dividend, how- 
ever small. 

One of the difficulties in this case is ttat the complaint is of the 
réduction of one kind of shipment only, — ^liquors, Whisky, domestic 
brandies, domestic wines, in glass, securely packed in barrels, 
limited to 7S cents per gallon, and so indorsed dn B/L. The re- 
spondents deny that this is any réduction at ail. Thèse liquors, 
whiskies, etc., hâve never before this been transported in that way, 
packed in barrels. It is a new classification. 

It was faintly suggested at the hearing that, as ail thèse ship- 
roents are distinctly "released," the liabUity of the carrier is re- 
duced to a minimum, and, taking into considération the ease of 
handling this character of goods, should be in H. But "released" 
only means that in case of damage the liquor can only be valued 
at 75 cents per gallon. This explodes the idea of the absence of 
responsibility, which is magnifled by the fact that the fragile pack- 
ages are concealed in a barrel, and if broken the carrier cannot 
possibly show when the breakage occurred. 

Another and a very strong ground is that by the opération of the 
diSpensary law the shipments are largely increased, and so counter- 
balance the low rate. This act requires aU liquors to be carried to 
Columbia, and from thehCë to be distributed to the several dis- 
pensaries. This distribution is for the most part in small packages, 
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packed in barrels, and under thè short-haul rates. The emptied 
barrels, sometimes with. tte emptied packages, are returned to 
Columbia, and tMs process is repeated several times durlng the year. 
But the question always remains, does this rate pay the cost of 
transportation? Is it remunerative? If it be not, then the in- 
crease of business increases the loss. On the other hand, réduction 
of rates on one article does not necessarily reduee income. EaU- 
road Co. v. WeUman, 143 U. S. 339, 12 Sup. Ot. Eep. 400. Nor is 
there anything stated and admitted in the record from which the 
court could say that this change or réduction or new classifleation, 
call it as we may, reduces the income of the petitioners below the 
remunerative point. In this preliminary proceeding this may hâve 
been impossible. 

It is ordered, that for this case R. W. Shand, Esq., be appointed 
spécial master. That he take testimony as to whether the charge 
complained of in this record is just and reasonable in the sensé 
indicated in this opinion; that is to say, is it a just and reasonable 
reward to the petitioners for the service rendered? Does the rate 
proposed affect the income of the petitioners? In what way, and 
to what extent? — with leave to report any spécial matter. 



CENTRAL TRUST CO. GF NEW YORK v. WABASH, ST. L. & P. RY. C0„ 

(HA NES et al., Interveners.) 

(Circuit Court, D. Indiana. September 15, 1893.) 

No. 7,935. 

1. Watbr Coukses— ÛBSTRucTroH BY Railkoad Embankmeut— Vis Major. 
In 1855 or 1856 a rail way company constructed an embanliment, witli a 
BUbstantial stone culvert, over a stream dry at times In summer, but at 
times of heavy rains dlscliarging a large quantity of water. In 1876 ibe 
railway was sold under foreelosure to another company, which In 1877, 
consolldating, formed the défendant company. Subsequently one of the 
Intervening petitioners erected a miU above, and the other placed a 
lumber yard below, the embarikment. On several occasions the capacity 
of the culvert was overtaxed for a short time, but In May, 1886, in con- 
séquence of a heavy rain storm following a cyclone, the water backed up 
and flooded the miU, and in July, 1888, as the resuit of unusual, extraor- 
dinary, and unprecedented rainfalls, t2ie embankment broke, the mUl was 
again flooded, and the lumber and lumber yard destroyed. Held that, 
as the causes of the injuries complained of were such as could not be an- 
ticipated or guarded against by the exercise of ordinary and reasonable 
foresight, care, and skUl, the défendant was not Uable. 

3. SaMB— CONTKIBUTORY NeOLIGEKCE. 

The conduct of the petitioners In eonstructing the miU, and placlng the 
lumber yard where, if the culvert and embankment were insufflcient, in- 
jury would certalnly resuit, should be considered in determining the re- 
sponsibility of défendant. 

8. SaMB — COÎITINUING Ntiisancb. 

The mère continuance of the culvert and embankment was insufficlent to 
charge the défendant with liability, ui the absence of knowledge or notice 
that they constituted a nuisance. 
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ïti.:AwiBilLrp|J5»vpv QF PiHWiNO ON ÇpSFMCTiNG Evidence. ., .j 

. ^iiB,(ji<)iijj:t,,cefased to dlsturb t^ç master's flnding on confllctlng éTldencé 
that the taliifâHs and flôbds were unprecedented, ag a careful study of 
the teëttlàttuy fâiled to croate sûdh a clear and abldlng eonTiclion as 
would dustlfy a modlflcatlon or setting aside the report 

6. SAMB— tStWFICIBNET OF EXCEPTIONS. 

Exceptions to a master'B report, wblch dlstinctly point out the flnd- 

Jngs of fàct and condiisibns of law excepted to, are STifllclent to pre- 

i^iit Such flndlpigs and conclusions for revlew, where the'ëWdence ac- 

'coinpanies the report, thongh such exceptions niay bè Inartistically 

d^awk Story ip!. Livtngston» 13 Pet 359» followed. 

6. Same**-Awahdino JimaMKNT without Begakd to Exceptions. 

IfiiTippn facts to which no exceptions hâve been flled elther party would 
be. entltled. to judgment -withoul; regard to the flndlngs excepted to, the 
exdeptï'oiis may be disregarded or oveiruled, and judgment awarded upon 
the undisputed findings of £act 

In Equity. Pétitions by Hanes &, Porch and by A. R. Colburn, 
interveners^ against Jokn >MeNtilta, receiver oJ tlie Wabasb, St. 
Louis & Pacific Railway Gompaûy, appointed in an action by the 
Central Trust Cîompany of îfew York against said railway Company, 
claiming damages for injuiies sustained by a flood caused bv an 
alleged insufficient culvert 

J. McCàbe & Son, for petltiblièrs. 
Stuart Bros., for défendant. 

BAKEE, District Judge. The intervening petitioners Hanes & 
Porch clâim that they wére daraaged by a flood which, by reason 
of an insuffîcient culvert, caused sUcK an accumulation of water 
as to submprge and injure tiieir fiour mill and property situated 
on the up-stream side of the railway. The intervening petitioner 
A. R. Colburn claims to hâve been damaged by the insufficiency 
of a culvert under the railway, which caused such an accumulation 
of water as to wash away the embankment, and to damage and 
dpstroy his luinber and lumber yard situated on the down-stream 
side of the railway. Thèse pétitions were referred to the master 
to hear the évidence, and td report his findings of fact and conclu- 
sions of law thereon. The master, after hearing the évidence and 
the arguments of counsel, flled his report containing his findings 
of fact and conclusions of law thereon, and recommending that both 
claims b^ disaUowed. 

The fact^ found and rejwrted are, ii^ substance, as follows: The 
embankment and culvert were built by the Toledo, Wabash & 
Western Bailway Company in 1855 or 1856, where the railway cross- 
es a small stream called the "ï^all Branch," which runs through the 
town of WHliarnsport, Ind. Tlié embankment is about 20 feet 
high above the bed of the stream. The culvert is arched, and built 
of stone, in a substantial manner. The stream is dry during the 
summer, when there are no ràîns. In tlmes of heavy rains it dis- 
charges a good deal of water, draining several square miles of 
rolling land. Hanes & Porch are the owners of a mUl on the west 
side of the railway. Colburn owned a lumber yard, which was on 
the west branch of Fall branch, east of the railway, and under ita 
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embànkinent. Fall branch passed tinder the emfcankment, tàrongh 
a large cultert, a short distance soUthwest of the mill and lumber 
yard. The top of the arch of the ciÛTert was 8| inches lower than 
the engine room floor in Hanes & Porch's mill. In May, 1886, there 
was a heavy rainfall. The water of Fall branch, ïiot flnding a 
sufficient outlet through the culvert, backed up, and flooded the 
mill of Hanes & Porch. The backwater damaged the mill, ma- 
chinery, engine, boiler, and other property of Hanes & Porch to the 
extent of |600. In July, 1888, there waS another flood, and the 
backwater again damaged the mUl and personal property of Hanes 
& Porch to the extent of $700. This last flood broke the railway 
embankment opposite the lumber yard of the intervener Colburn, 
and swept away a large quantity of lumber. Colburn was thereby 
damaged to the extent of $5,000. The mill of Hanes & Porch was 
erected in 1879. The culvert is what is Called by engineers a "full 
center-arched culvert," of 9^ feet diameter, with walls 4 feet high 
under it, making an effective water way of about 73 feet. The 
culvert and embankment were built by the Toledo, Wabash & West- 
ern Eailway, which was sold under foreclosure of a mortgage in 1876, 
by decrees of the United States circuit courts of Hlînois, Indiana, 
and Ohio. The purchasers organized as the Wabash Eailway Com- 
pany in 1877, and that company was Consolidated with the St. Louis, 
Kansas City & Northern Railway Company, and formed the Wa- 
bash, St. Louis & Pacific Eailway Company, and the receiver hère is 
the receiver of that company. , 

During 36 years that hare elapsed ance the building of the em- 
bankment and culvert in question, the waters of Fall branch hâve 
been backed up by the embankment on two occasions in such a 
way as to inflict serious damage. On several occasions the capacity 
of the culvert has been overtaxed for a short time, but, with the 
exceptions of the floods in May, 1886, and in July, 1888, no serious 
damage was done. WhUe there is some conflict in the évidence, 
the receiver has shown by a clear prépondérance of the évidence 
that the flood of May, 1886, foUowing in the path of a cyclone of the 
day previous, and the flood of July, 1888, resulted from unusual, 
extraordinary, and unprecedented rainfalls. The fact that the 
interveners located the miU where they did 30 years after the rail- 
way embankment and culvert were built, with full knowledge, or 
with abundant opportunities for knowing, the extent of country 
drained by Fall branch, and the eflect of ordinarily heavy rains 
upon it, shows that they at least supposed then, as the builders of 
the railway supposed, that the culvert was sufficient. Upon thèse 
facts the master found and reported that the receiver was not liable 
for the damages suffered by the interveners Hanes & Porch in 
May, 1886, and in July, 1888, nor for the damages sustained by the 
intervener Colburn in July, 1888. 

To this report and flnding, the interveners Hanes & Porch flled 
exceptions as follows: (1) The master has not correctly recited 
in his report the facts established by the évidence he reports, 
wherein he says that "during 36 years since the building of the em- 
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banlàiiènt and cul^ert in question the waters of Fall branch liave 
been backed up on two occasions." The évidence reported by Mm 
shows, on the contrary, that it was backed up rery many times 
more tban "two occasions" during sucb period, and this without 
any conflict in the évidence. (2) For that what the master terms 
in said report "the floods of 1886 and 1888," and which he reports 
resulted from unusual, extraordinary, and unprecedented rainfalls, 
is not snstained by, and is contrary to, the évidence which he re- 
ports. Said rains were nojt unprecedented, as said évidence shows. 
(3) For that the flnding upop the foregoing ground that the receiver 
is not liable for the damages, to wit, $1,300, which he correctly 
flnds Eanes & Porch sustained by the flooding of their mill on said 
two occasions, is contrary to equitjv and contrary to law and the 
évidence. (4) For that tiie master very erroneously flnds by way 
of récital at the conclusion of said report that Hanes & Porch 
located their mill 30 years after the embankment and culvert were 
buUt, with full knpwledge, or abundant opportunities for knowing, 
the extent of country drained, and the effect of ordinarily heavy 
raina It shows, says said report, that they supposed tlien, as the 
buUders of the raUway supposed 30 years before, that the culvert 
was sufiScient. (5) They except to the flnding of the master that 
the flood which occasioned the injuries to petitioners was extra- 
ordinary, and the aet of God. (G) They except to the conclusion 
that the injuries to petitioners were caused by the aet of God. (7) 
They except to the flnding that the petitioners were guilty of con- 
tributoiy négligence. (8) They except to the conclusion that the 
claims of petitioners be disaUowed. The exceptions filed by the 
intervener Colburn are substantially a duplicate of the above. 

Counsd for the receiver insist that the exceptions are not sufiS.- 
ciently formai and spécifie to authorize or require the court to 
review the findings of f aet and conclusions of law reported by the 
master. 

In my opinion, the exceptions are sufficient in form and sub- 
stance to présent for review the flndings of fact and conclusions 
of law çontained in the master's report. The report is accom- 
panied by aU the évidence on which the flndings of the master are 
based for the very purpose of enabltng the court to re-examine 
the questions of fact, as well as of law, involved in the case. In 
Foster v. Goddard, 1 Black, 506, where the exceptions were cer- 
tainly no more formai and précise than those flled in this case, 
the court held them sufScient to bring up for examination aU ques- 
tions of fact and law arising upon the report of the master. The 
court says: 

"Ail that Is necessary Is that the exception should dtstinctly point eut the 
findlng and conclusion of the master which it seeks to reverse. Havlng done 
so, It brings up for examination ail questions of fact and law arising fronj 
the report of the master relative to that subject. ïhe exceptions in this 
case are sufficiently full. They are in accordance with the expérience of 
each member of the court In the administration oî equlty jurisprudence else- 
wbere." 
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While the exceptions are not artistically drawn, I think fhej 
are sufQcient to raise the questions of law and fact argued by 
counsiel for the exceptants. Story v. LiTÏngston, 13 Pet. 359j 14 
Amer. & Eng. Enc. Law, 947. 

It is contended by counsel for the exceptants that the finding 
of the master that the injuries complained of resulted f rom unusual, 
extraordinary, and unprecedented rainfalls, without négligence 
on the part of the railway company or its receiver, is contrary 
to the eTidence. This contention is met by counsel for the re- 
ceiver with the assertion that the évidence touching the character 
of the rainfalls is conflicting, and in case of such confiict that 
the court cannot, or rather ought not to, review the évidence, and 
flnd the fact otherwise than reported by the master, even if the 
court should be of the opinion that the master's finding was con- 
trary to the clear weight of the évidence. The conclusions of the 
master, depending on the weighing of conflicting testimony, hâve 
every reasonable presumption in their favor, and are not to be set 
aside or modifled unless there clearly appears to hâve been error 
or mistake on his part. Callaghan v. Myers, 128 U. S. 617, 9 Sup. 
et. Kep. 177; Tilghman v. Proctor, 125 "U. S. 136, 8 Sup. €t Kep. 
894; Paddock v. Insurance Co., 104 Mass. 521; Richards v. Todd, 
127 Mass. 167. The finding of facts by the master will be regarded 
as prima facie correct, and will not be set aside or modifled un- 
less it clearly appears from the évidence reported that there has 
been a material error or mistake made by him. Medsker v. Bone- 
brake, 108 U. S. 66, 2 Sup. Ct. Eep. 351. The finding need not 
be whoUy unsupported by the évidence to justify the court in mod- 
ifying or setting aside his report. If the great prépondérance of 
the évidence is in conflict with his finding, it ought not to be 
accepted by the court as binding upon it. His report, however, 
ought not to be modifled or set aside for light or trivial reaspns, 
nor unless, upon a careful review of the testimony, the court 
feels a clear and abiding conviction that some prejudicial error 
or mirtake has been committed. After a careful study of the tes- 
timony, I am in doubt whether the master ought to hâve found that 
the rainfalls and fioods in question were unprecedented, yet I do 
not feel such a clear and abiding conviction that he has fallen 
into error as would justify me in modifying or setting aside his 
report. He savr the witnesses face to face, he heard them testify, 
and he had an opportunity to form a more accurate judgment than 
I can from the testimony reported of their intelligence and candor, 
and their knowledge of the matters about which they testifled. 
The master's flnding that the rainfalls and floods resulting in the 
damages complained of were unusual and extraordinary is unquea- 
tioned. 

It is, however, insisted that the receiver is responsible for dam- 
ages from floods occasioned by unusual and extraordinary rain- 
falls, because tliey might hâve been foreseen and guarded against 
by the exercise of ordinary and reasonable foresight, care, and 
skill in the construction of a sufficient cul vert and embanlanent. 
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a; raiiroiaa Company, acting in purstiance of législative authority, 
is oûlj' réqmred to exercise reasonable diligence and précaution 
iii constrncting passageways for the water through its bridges and 
embankments, and is entitled to sélect a safe and massive struc- 
ture, in préférence to a lighter one, wliicli Avould less obstruct the 
water. It is not liable to an action for damages if it fails to 
construet a culvert or bridge so as to pass extraordinary floods. 
Bellinger v. Bâ,ilPoad Co., 23 N. Y. 42; McCleneghân v. Railroad Oo., 25 
Neb. 523, 41 N. W. Bep. 350; Eailway Co. v. Gilleland, 56 Pa. St. 445; 
Baltimore & O. E. Co. v. Sulphur Spring Independent School-Dist., 96 
Pa. St 65; Bullens v. Eailway Co., 74 lowa, 659, 38 N. W. Eep. 545; 
Moore v. Eailway Co., 75 lowa, 263, 39 N. W. Eep. 390; Noe v. 
Eailway Co., 76 lowa, 360, 41 N. W. Eep. 42; Eailway Co. v. Schaf- 
fer, 26 lU. App. 280; Banking Co. v. Kent, 84 Ga. 351, 10 S. E. 
Eep. 965; Eailway Co. v. HoUiday, 65 Tex. 512; Eailway Co. t. 
Pomeroy, 67 Tex. 498, 3 S. W. Eep. 722; Mills v. Eailway Co., 13 
S. O, 97; Eailway Co. v. Adamson, 114 Ind. 282,i 15 N. E. Eep. 5; 
Oray t. Harris, 107 Mass. 492; Mayor, etc., t. Bailey, 2 Denio, 
433; Bailey v, New York, 3 Hill, 531. If, after ail précautions 
hâve been ûiade, excluding the idea of négligence, the overwhehn- 
Ing power which is technically called the "act of God" intervenes 
and Works in jury, the party is not l'esponsible. It was so held 
where, after one had coUected large pools of water on his land, 
a suddên and extraordinary rainfall, amounting to vis major, 
swelled the feeding stream, and swept away the êmbanknjents, re- 
sulting In damage to another. Bish. Non-Cont Law, § 841; 
Mchols t. Màrsland, L. E, 10 Exch^ 255; Eailway Co. v. Carvat- 
enagarum, 9 Moak, Eng. E. 289. In Eailway Co v. Carvatenaga- 
rum, 9 Moak, Eng. E. 289, it was held by the judges of the privy 
council that where it is the duty of the zemindar to main tain 
the tanks on his zemindary, which are a part of a national Sys- 
tem of irrigation, recognized by thelaws of India as essential to 
the welfare of the inhabitants, and the banks of a tank are washed 
away by an extraordinary flood without négligence on his part, he 
is not responsible for any damage occasioned by the overflow of 
the water. The court, di&tinguishing *his case from Eylands v. 
Pletcher, infra, were of the opinion that the storing of the water 
in tanks for the purposes of irrigation was a lawful use, and, in 
such case, that the law only impkjsed upon the zemindar the duly 
of reasonable care and diligence in the construction and main- 
tenance of the tanks; and, if the banks of a tank were washed 
away by an extraordinary flood, without concurring négligence, no 
right of action accrued to another who suffered damages occasioned 
thereby. The character ôf the storm causing the accumulation 
of water which breached the banks of the tank is thus described 
in the findingâ of the trial court: 

"It Is clearly proved that for three or four flays before the bursting of 
the tanks there had been heavy rains, and for seventeen or eighteen hours 
before the accident there was a tremendous downpour of rain, Some of the 
wltnesses sald that they had not known such a fall of raln in twenty 
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years, and the plalntlfl's third witness admltted from the time the breaches 
occurred irntil the Sunday before bis examination, he had never seen such a 
downpour for a period of nearly flve years." 

On this State of facts it was held to hâve been such an extraor- 
dinary flood that the law would not charge the zemindar with négli- 
gence in failing to foresee and guard against it. 

In the case of Eylands t. Fletcher, L. E. 3 H. L. 330, referred to, 
supra, the plàintiffs, ownere of a mine, sued for damages the défend- 
ants, owners of some adjacent land, who had constructed a réservoir 
on their land for the purpose of working a mill, from which réser- 
voir water flowed through disused mining works into the plàintiffs' 
mine, and flooded it. It was held by the exchequer chamber and by 
the house of lords that the plàintiffs were entitled to damages 
against the défendant. The principle on which the judgment was 
rested is thus stated by Lord Cranworth: 

"If a person brings and accumulâtes on bis land anytliing, whIch, If It 
shoilld escape, may cause damage to bis neigbbor, be does se at bis péril. If 
it does escape, and cause damage, he is responsible, bowever careful be may 
bave been, and whatever précaution be may bave taken to prevent tbe 
damage; and the doctrine Is founded in good sensé, for when one person, 
in managing bis own affairs, causes, bowever innocently, damage to an- 
otber, It is obviously only just that be should be tbe party to sufEer. He la 
bound 'sic utl suo ut non laedat allenum.' " 

Ab applied to water, the doctrine of this case bas not passed 
unchallenged. Cooley, J., in Upjohn v. Board, 46 Mich. 542, 549, 9 
N. W. Eep. 845, pointedly observes: 

"If witbdrawing tbe water from one's weU by an excavation on adjoln- 
ing lands will give no rigbt of action, it is difflcult to understand bow cor- 
rupting its waters by a proper use of tbe adjoining premises can be action- 
able, when there is no actual intent to injure and no négligence. The one 
act destroys the well, and tbe otber does no more; the Injury is the same 
in klnd and degree in the two cases." 

But, in any event, the principle that a man, in exercising a right 
which belongs to him, may be liable, without négligence, for an 
injury done to another person, has been held inapplicable to rights 
conferred by sbatute. This distinction was acted upon in Vaughan 
V. EaUway Co,, 5 HurL & N. 679, where it was held by the exchequer 
chamber that a railway company was not responsible for damage 
from flre kindled by sparks from its locomotive engine, in the ab- 
sence of négligence, because it was authorized to use locomotive 
engines by statute. Chief Justice Cockburn observes : 

"Where the législature bas sanctioned and authorized the use of a partlcu- 
lar tbing, and it is used for tbe purpose for which it was authorized, and 
every précaution has been observed to prevent injury, tbe sanction of tbe 
législature carries with It this conséquence: that, if damages resuit from 
tbe use of such a tbing, Independently of négligence, the person uslng it is not 
responsible." 

On the same principle, in the case of Blyth v. Water Works Co., 
25 Law J. Exch. 212, it was decided that a waterworks company 
laying down pipes by a statutory power was not liable for damages 
occasioned by water escaping in conséquence of a fire plug being 
forced ont of its place by a frost of unusual severity. On the other 
hand, in Jones v. EaUway Ço., L. R 3 Q. B. 733, it was held that a 
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failway Company whicii had not express statutory power to use lo- 
comotive engines was liable for damage done by ûre proceeding from 
them, though négligence on the part oî the company was negatived. 
The colvert and embankment in qi;estion were built by virtue of 
statutory power, so that the doctrine of Bylands v. Fleteher, and 
other cases following, is inapplicable to the présent case. 

Tlïe rule is perfectly well settled in this country that the owner 
of a dam or embankment must use ordinary and reasonable fore- 
sight, care, and skill in sô constructing and maintaining it that it 
will not be the means of injuring another, either above or below, 
by throwing the water back, or being incapable of resisting it in 
times of usual, ordinary, and expected floods; but his liability ex- 
tends no further, and he is not held responsible for inévitable acci- 
dents, nor for injuries occasioned by extraordinary floods, whicb 
could npt be anticipated or guarded against by the exercise of 
ordinary and reasonable foresight, care, and skill. Lapham v. 
Curtis, 5 Vt. 371; Lehigh Bridge Co. v. Lehigh Coal & Nav. Co., 4 
Rawle, 9; BeU v. McClintock, 9 Watts, 119; Navigation Co. v. Cîoon, 
6 Pa. St. 379; Lacy v. Amett, 33 Pa. St. 169; Gasebeer v. Mowry, 
55 Pa. St. 419; Knoll v. Light, 76 Pa. St. 268; Mayor, etc., v. Bailey, 
2 Denio, 433; Inhabitants of Shrewsbury v. Smith, 12 Oush. 177; 
Inhabitants of Wendell v. Pratt, 12 Allen, 464; Smith v. Canal Co., 
2 Allen, ,355; Gray t. Harris, 107 Mass. 492; Inhabitants of China 
v. Southwick, 12 Me. 238; Hoffman v. Water Co., 10 Cal. 413; Ev- 
erett v. Tunnel Co., 23 Cal. 225; Proctor v. Jennings, 6 Nev. 83; 
Ames V. Manufacturing Co., 27 Minn. 245, 6 N. W. Eep. 787; Hy- 
drauiic Co. v. Boyer, 67 Ind. 236. 

There is no liability when a suitable culvert or embankment, 
which has been properly constructed and kept in repair, breaka, 
or proves otherwise Insufflcient, and causes injury to lands above 
or below, because of an extraordinary flood or other act of Qod, or 
when, in conséquence of great and exceptional floods, without con- 
curring négligence, it injures a landowner above or below, unless 
liability may arise from the terms of a statute by which the work 
is expressly authorized. Lîvingston v. Adams, 8 Cow. 175; Noyés 
V. Shepherd, 30 Me. 173; PoUett v. Long, 56 N. Y. 200; Tenney v. 
Ditch Co., 7 Cal. 335; Campbell v. Mining Co., 35 Cal. 683; Wolf v. 
Water Co., 10 Cal. 541; Frye v. Moor, 53 Me. 583; Fraler v. Water 
Co., 12 Cal. 555; Weiderkind v. Water Co., 65 Cal. 431, 4 Pac. Eep. 
415; Wright v. Holbrook, 52 N. H. 120; Washburn v. Cilman, 64 
Me. 163; McArthur v. Canal Co., 34 Wis. 139. The owner of a 
culvert or embankment erected on his own land is responsible for 
ail injury done by it to the land or property of his neighbor arising 
from the usual and ordinary and expected freshets occurring in the 
stream; but he is not responsible for damage occasioned by those 
great and sudden visitations of wînd or water or other convulsions 
of nature, whose occurrence cannot be anticipated, and whose dev- 
astating force cannot be guarded against by the exercise of ordi- 
nary foresight, care, and skill. McCoy v. Danley, 20 Pa. St. 85, 57 
Amer. Dec. 680, and note; Eodgers v. Eailroad Go., 67 Cal. 607, 8 Pac. 
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Eep. 377; Young v. Leedom, 67 Pa. St. 351; Moore v. City of Los 
'Angeles, 72 Cal. 287, 13 Pac. Eep. 855; Brown v. Atlanta, 66 Ga. 71; 
Verran v. Baird, 150 Mass. 141, 22 N. E. Kep. 630; Rieh v. Improve- 
ment Co., 56 Wis. 287, 14 N. W. Rep. 191; Railroad Co. v. Reeves, 10 
Wall. 176. The measure of diligence required by the law is that 
the character and size of the stream, the extent and situation of the 
adjoining country drained by it, and the nature of the rainfalls and 
floods aflecting it shall be ascertained and provided for so far as 
the exercise of ordinary foresight, care, and skill can accomplish 
them. Ordinary care and skill does not require the occurrence of 
cyclones, cloud-bursts, or earthquaJjes to be foreseen or guarded 
against, though it is known that they hâve many times happened, 
and that they wiU certainly recur. In every case of injury by 
floods it is not so much the question whether like floods hâve oc- 
curred, as it is whether the particular flood was so sudden and 
overwhelming as to sweep away such structures as prudent and 
skUlful men exercising ordinary care and foresight hâve found by 
expérience to be suflcient to resist ail such floods as are liable to 
occur. The culvert and embankment in question had stood for 
more than 30 years, without causing serions injury, or causing com- 
plaint. The conduct of thèse claimants, the one in building his 
miU above, and the other in placing his lumber yard below, the 
embankment, when, if the culvert and embankment were insuffl- 
cient, they were certain to sufler damage, is entitled to some weight 
in determining the responsibility of the receiver. 

But it is said if the embankment had not been raised, or if the 
culvert had been constructed of the same width as the low land 
through which the stream flowed, the rainfall and conséquent 
flood might not hâve occasioned the damage complained of. The 
embankment and culvert may hâve been one of a séries of causes 
to which the injury may hâve been indirectly ascribed. Their 
connection, however, was fortuitous, and resulted from an extraor- 
dinary and unusual state of things. Neither the rainfall nor 
the cyclone nor the cloud-burst was caused by the embankment or 
culvert. Thèse had continued unimpaired without causing se- 
rions injury for more than 30 years preceding the accident. Such 
tremendous and extraordinary ^ownpours of rain as resulted in 
the washing away of the embankment, with the conséquent dam- 
age, could not hâve been foreseen or guarded against by the exer- 
cise of ordinary foresight, care, and skUl. It would be carrying 
the doctrine of liability to a most unreasonable length to run up 
a succession of causes, and hold each responsible for what fol- 
lowed, especially where the connection was casual and unexpected, 
and where that which is attempted to be charged was in itself 
innocent and lawful. The law affords no encouragement to spéc- 
ulations of this sort. It rests upon the maxim, "causa proxima 
non remota spectatur." 

Another reason is urged why judgment ought to be entered for 
the receiver, as recommended by the master, even if his flnding 
should be held to be erroneous on the question hereinbefore dis 
v.57F.no.4— 29 
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jcjiitefs^. , Pie master finds and reports that the embanlonent and 
ctt|vert iwiere bnilt by tjie Toledo, Wabash & Western Railway in 
1855 or; 1856; that this railway was sold by decree and order of 
the United States circuit courts of Illinois, Indiana, and Ohio 
to certain purchasers, who organized the railway so purchased as 
the W3,baBh Railway, and that that company Consolidated with 
the St I^uis, E^ansas Oity & Northern Eailway Company, and 
f ormed the Wabash, St. Louis & Pacific Railway Company, of which 
last-named company the respondent herein is the receiver. Not- 
withstanding exceptioijis hâve been filed to portions of the mas- 
ter's i^eport, stiU if, upon the facts to which no exceptions hâve 
been filed either party would be entitled to judgment without re- 
gard to the flndings excepted to, the exceptions ought to be disre- 
garded or; overruled, and judgment awarded on the undisputed 
findingfif of.fact. Is the receiver of the Wabash, St. Louis & Pa- 
cific Railway Company liable to respond to the claimants for dam- 
ages resulting from the construction of an insufficient culvert and 
embankment by the Toledo, Wabash & Western Railway Com- 
pany, ftiremote owner of the railway? Assuming, without decid- 
ing, thflt the receiver is answerable for whatever damages the 
Wabash, St. Louis & Pacific Railway Company would hâve been 
liable if there had been no receiïçrship, the qu^tion still recurs, 
can the railway be held responsible for damages resulting from 
the f aUure of its remote grantor to construct a sufflcient em- 
bankment and culvert over Fall branch? The nuisance, if there 
was one, liad been erected before the conveyance of the railway to 
its présent owners, by a préviens owner, and ail that the receiver 
or the railway he represents has done is merely to continue the 
culvert and embankment as they were at the time the title was 
acquired. The subject has been fully considered by the courts 
both in England and in this country, and, while there is not en- 
tire harmony in the views expressed by them, the rule to be de- 
duced from their décisions is that an action on the case for a 
nuisance lies both against the person who originally committed 
it and against the person in the occupation or possession of the 
premises, who suffers it to continue, for the reason that the con- 
tinuance of that which was origipaUy a nuisance is a new nui- 
sance; but, as the purchaser of land might be subject to great 
injustice it made responsible for tiie conséquences of a nuisance 
of which he was. ignorant, and for damages which he never intend- 
ed to occasion or continue, it has been held ever since Penruddock's 
Case, 5 Coke, 101, that where a party was not the original creator of 
the nuisance, he must hâve notice of it, and a request must be 
made to remove it, before any action can be brought. McDonough 
V. Gilman, 3. Allen, 264; Woodman v. Tufts, 9 N. H. 88; Noyés v. 
StUlman, 24 Conn. 15; Conhooton Stone Road v. Railroad Co., 51 
N. Y. 573; Pinney v. Berry, 61 Mo. 359; Dickson v. Railroad Co., 
71 Mo. 575; Pillsbury v. Moore, 44 Me. 154; Pierson v. Œean, 14 
N. J, Law, 36; Carleton v. Redington, 21 N. H. 291; Add. Torts, § 
280, p. 242; Wood, Nuis. § 822; Eor. R. R., p. 707; Nichols v. 
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City of Boston, 98 Mass. 43; West v. Baiiway Co., 8 Bush, 404, 
408; Cooley, Torts, p. 611; Walter v. Commissioners, 35 Md. 385; 
Dodge V. Stacey, 39 Vt 558; Thornton v. Smith, 11 Minn. 15, (GiL 
1;) Slight V. Gutzlaff, 35 Wis. 675; GroflE v. Ankenbrandt, 124 Hl. 
52, 15 N. E. Rep. 40; Eay y. Sellers, 1 Duv. 254; Grigsby v. Water 
Co., 40 Cal. 396. It therefore folio ws that the mère continuance 
of the alleged nuisance on the railway company's land, without 
any finding of such knowledge or notice of its existence as to 
charge the company or its receiver with fault for its continuance, 
is not suiHcient to create any right of action against the company 
or its receirer. 

The exceptions will therefore be overruled, and judgment will 
be entered on the master's report in fayor of the receiver and 
against the exceptants for costs. 



ENGLISH et al. v. SPOKANB COM. CO. 

(Circuit Court of Appeals, NInth Circuit July 24, 1893.) 

No. 82. 

1. Sale— WAHEANTir— Evidence. 

Défendant, in Spokane Falls, telegraplied plalntiffs in Omaha: "Wire 
price car strictly fresli eggs, new cases." Plalntiffs replied: "Car fresh 
eggs, 16. Track tiere for immédiate acceptance." Défendant answered: 
"If eggs strictly fresh, 14 cents. Answer if accepted." Plalntiffs replied: 
"Ofler eggs accepted." Hdd, that plalntiffs warranted the eggs to be 
strictly fresh at Omaha, and was not liable for détérioration naturally 
resultlng during transportatlon. 

3. Same. 

Défendant, in Spokane Falls, telegraphed plalntiffs, in Omaha, inquirlng 
the price of flve car loads of "good potatoes," and, after some disagree- 
ment as to price, the sale was made, and the potatoes shlpped to défend- 
ant. Held, that plalntiffs gave an implled warranty that the potatoes were 
of good, merchantable quality when shlpped. 

8. Same — Waiveb of Warranty. 

Plalntiffs shlpped potatoes from Omaha to défendant at Spoimne, with 
an Implled warranty of their quality when shlpped. When they arrlved, 
défendant, at its own request, was allowed to inspect them before ac- 
ceptance. IfcU, that the Inspection was not a waiver of the warranty. 

4 Same — Bemedt of Buter under Warrantï. 

Défendant, on findins the potatoes damaged, could retum them, and 
rely on the warranty, or keep them, and dispose of them in good falth, 
and hold plalntiffs responsible for his damages; but It was hls duty to 
notlfy plalntiffs promptly of the defect 

6. Damages — Mbasure or — Profits. 

In such a case the profits défendant would hâve made on a resale are 
not recoverable as damages. 

In Error to the Circuit Court of the United States for the East- 
em Division of the District of Washington. 

At Law. Action by Paid A- English and Arthur F. English, 
copartners, against the Spokane Commission Company, for pay- 
ments alleged to be due upon a contract of sale. Défendant alleged 
a breach of warranty, and set up a counterclaim. Judgment was 
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glven for plain|;iffs, but a motion for a new trial was granted, 
(48 Fed. I%i. 196,) and judgment thereafter given for défendant. 
Platatîffs Ibring error. Beversed. 

Aylett B. Ootton, (H. 0. Brome, on the brief,) for plaintiffs in 
error. 

G«olrge Tumer, (Tumer, Graves & McKinstry, on the brief,) for de- 
fenda:pt in error. 

Before McKENNÂ and GILBEBT, Circuit Judges, and HAW- 
LÉY, JÛistrict Judge. 

HAWLEY, District Judge. The plaintiffa in error brought this 
actionïto recoTer of and firom the défendant in error the sum of 
(1) $2,180.20 for goods, wares, and merchandise sold and delivered 
to défendant, consisttng of potatoes and cheese; (2) 1121.49 expenses 
incurred in preparing the cars in which the potatoes and cheese 
were shipped; (3) $6.80 advanced for défendant; making a total 
of $2,308.49. 

The défendant admits the correctness of thèse amounts, and 
pleads as a counterdalm thereto (1) damages in the sum of $995.25 
for breach of contract in dehvering a car load of strictly fresh eggs 
at the price of 14 cents per dozen; (2) damages for breach of con- 
tract in delivering potatoes, in the sum of $2,325.41; and prayed judg- 
ment for $3,300.66. 

A jury trial resulted in a verdict in favor of the défendant for 
the sùm of $992.17. 

The plaijitifls are compùssion merchahts, residing at Omaha, Neb. 
The défendant is a corporation engaged in business as a produce 
and commission merchant at Spokane Falls, Wash. 

The contracta betweèn the parties in relation to the eggs, and 
potatoes, which are the oijly articles in dispute, vrere made by 
telegrams, as follows, viz,: On January 24, 1890, the défendant 
sent a telegram from Spokane Falls to the plaintiffs at Omaha: 
"Wire price on flve cars good potatoes in burlap sacks. Car strictly 
ttesh. êggs,' ïiew cases." On January 25, 1890, plaintiffs sent a 
reply telegram: "Five cars good potatoes, burlap sacks, twenty- 
eight Car fresh eggs, new cases, sîxteen. Track hère for im- 
médiate aeceptance. Answer." On January 30, 1890, the de- 
fendant answered: "If eggs strictly fresh, fourteen cents; pota- 
toes twenty-fivé cents. Answer if aocepted." January 31, 1890, 
plaintiffs answered: "Offer eggs accepted. WiU ship same route. 
Will consider offer potatoes." Ttie price of potatoes was subse- 
quently agreed upon. The car load of eggs was eonsigned to the 
plaintiffs at Spokane Falls, the shipping bill reading: "English 
Bros. Notify Spokane Com Co.;" and the eggs were paid for 
upon delivery. When the potatoes arrived at Spokane Falls the 
défendant telegraphed plaintiffs: "Wire bank Spokane to deliver 
us bills of lading. Must inspect potatoes before paying drafts." 
The buis of lading, in pursuance with this request, were deliv- 
ered by plaintiffs' order to the défendant, and the potatoes were 
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înspected by the défendant wàen taken off the cars at Spokane. 
The testimony upon the part of the plaintiffs tended to show that 
the eggs were strictly fresh, and the potatoes sound and good, 
when placed in the cars at Omaha, and that the eggs were liable to 
be injured while being transported on the railroad. The testi- 
mony ofifered upon the part of the défendant tended to show that 
the eggs were rotten and unmerchantable wben delivered at Spo- 
kane, and that the potatoes were of poor quality when shipped, 
were poorly packed and were frozen and unmerchantable when they 
arrived at Spokane. 

The assignments of error, which are quite numerous, relate prin- 
cipally to alleged errors of the court in Instructing the jury in re- 
lation to the waxranty of the goods by plaintiffs, and the rule as 
to the measure of damages. The instructions in relation to the 
warranty were to the effect that there was an express warranty 
upon the part of the plaintiffs that the eggs should be strictly 
fresh at the place of delivery, to wit, at Spokane Falls, and that 
there was an implied warranty that the potatoes should be of good, 
merchantable quality, delivered at Spokane. Upon the question of 
damages the court instructed the jury (1) as to the eggs, that, "if 
there was any such négligence in the sélection of the eggs to be 
shipped as amounted tp a breach of warranty, so that the per cent, 
loss was greater than ought to hâve been if due care had been 
exereised in shipping the goods, then the plaintiffs are liable to the 
défendant for the price which they receired for the eggs, and, in 
addition to that, for the expenses that were incurred by the de- 
fendant in re-sorting and candling them, and separating the good 
from the bad, and whatever expense they incurred in the way of 
hauling to and from their customers, and the loss of profit which 
they would hâve made on the eggs if they had been good and ac- 
cording to the contract;" and (2) as to the potatoes: '^"ou will 
include in whatever damages you may aUow the défendant for the 
potatoes the full contract price, the amount of the freight or ex- 
penses incurred by the défendant in hauling, assorting, separat- 
ing them, and any other expenses incurred in connection with the 
potatoes by reason of the bad condition of them. Add a loss of 
profits which they could hâve made by a resale of the potatoes if 
they had been good." 

1. What was the contract in relation to the eggs? We are 
of opinion that the warranty expressed in the telegrams related 
to the condition of the eggs placed on board the cars at Omaha. 
The plaintiffs would not be liable for any détérioration of quality 
rendering them unmerchantable at Spokane, where they were 
delivered to the défendant, if such détérioration resulted necessarily 
from the transit. Bull v. Éobinson, 10 Exch. 342 ; Mann v. Everston, 
32 Ind. 356; Leggat v. Brewing Co., 60 Bl. 158; 2 Schouler, Fers. Prop. 
§ 355; 2 Benj. Sales, (8th Ed.) § 944, note 15; Id. § 991, It was 
therefore erroneous to înstruct the jury that plaintiffs "were 
obliged by the terms of their contract that the eggs should be 
strictly fresh at the place of delivery." The telegrams referred 
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to; the pricè at Omaha by the car load. Thè êg^s Were to be 
strictly fisesh;. Défendant first asked the price of "Car strictly fresh 
eggs, new cases," wishing, of cèurse, to know at what price tbe 
plaintiffs were willing to sell a ear load of strietly fresh eggs at 
Omaha. ; The answer to this inquliy gave the price at 16 cents per 
dozen. OSieû Came the oflfer from the défendant that if, the èggs 
were strictly fresh ît would give 14 cents. This ofler was accepted. 
The only «ontroversy was as to the price. The words, "track hère 
for immédiate acceptance," found in one of the telegrams, may be 
considered somewhat obscure and indefinite. They were perhaps 
intended to imply that the plaintiffs had the gooda then on hand 
in cars on the track at Omaha, for immédiate acceptance; but, 
be that as it may, the words hâve no spécial sîgniflcance as to 
the meaning of the contract between the parties. It is perfectly 
clear that the warranty, as expressed by the plaintiffs and as 
understood by défendant, had référence to the condition of the 
eggs in the car at Omaha. In the very nature of things, this must 
hâve been the intention and understanding of both parties. Eggs 
transported by rail, however fresh when placed upon the cars, are 
l'iable to deteriorate to some estent upon the joumey. The plain- 
tiffs contracted to ship a car load of "strictly fresh eggs" from 
Omaha, the eggs to be properly packed in new cases, and placed 
in the cair so to be safely transported to the défendant at Spokane; 
and for any breach in this respect, if there was any, they would be 
liable in damages. They cannot be held liable for any loss in the 
quality of the eggs except such as arose by a breach of their con- 
tract. They are not liable for the ordinary and necessary shrink- 
age în quality incident to the handling of the eggs, and the détéri- 
oration which would naturally occur in their transportation to the 
place of delivery. 

In Bull V. Eobinson, supra, the court said: 

"A manufacturer who contracts to deliver a mantuCactured article at a dis- 
tant place must, Indeed, stand the rlsk of any extraordinary or unusual dé- 
térioration; but we thinlc that the vendee Is bound to accept the article If 
only det'erlorated to the extent that It Is necessarily subject to in Its course of 
transit from the one place to the other; or, in other words, that he is 
subject to and must bear the risk of the détérioration neeessarUy conséquent 
upon the transmission." 

In Mann v. Everston, supra, which was an action for breach 
of warranty in the sale of a quantity of kiln-dried corn meal, for 
shipment from Indiana to New Orléans, the court sustained an in- 
struction given to the jury, that, if the meal was sold for ship- 
ment to a southern market, a warranty would be implied that it 
was properly packed and fit for such shipment, and such as was 
contemplated by the purchase, but not that it would continue 
Sound for any particular or definite length of time. 

2. We are of opinion that there was an implied warranty that 
the potatoes should be of good, merchantable quality when shipped 
from Omaha. Benj. Sales, (8th Ed.) §§ 988, 989, 993; Schouler, 
Pers. Prop. § 354 et seq.; Bridge Co. v. Hamilton, 110 U. S. 114, 3 
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Sup. et. Eep. 537, and authorities there cited; Pease v. Sabin, 38 
Vt. 432. The court properly instructed the jury that: 

"The drcumstances imder which the contract was maxle placed upon the 
plalntlfCs the obligation to use due care in. the sélection of merchantable pota- 
toes, and to ship to défendant only sound, merchantable articles. There was 
no express warranty that the potatoes were o£ any particular quality, but 
the manner in whlch the contract was mado placed tlie obligation upon the 
plaintiffs to ship only such potatoes as wero sound, and fit for sale, and not 
frozen. The potatoes belng shipped and tendered to the défendant at Spo- 
kane Falls, or at Walla Walla, which is about the same thlng, under the cir- 
cumstances of this case, will be considered as a tender on the part of the 
plaintiffs of performance on their part of the contract; and that tender, 
raade under the circumstances shown, entitled the défendant, in case the 
potatoes were not really gôod, to an option either to reject the tender en 
tireiy, and resclnd the contract, or the right to talce the potatoes, and make 
the best they could out of them, by sorting them, the good from the bad, and 
accept the part that were good and claim damages for the loss sustained for 
the breach of the contract as to those that were bad. In accepting or re- 
ceiving the potatoes, after learning that part of them were frozen or unfit 
for sale, 11 they were, the défendant was obliged to aot fairly with the plain- 
tiffs, to hâve the goods sorted with the least amount of expense for which 
it could reasonably be done, hâve tlusn fairly sorted, and aUow the plaintiffs 
crédit for ail that were good. They were also obligated to act fairly in the 
matter of notifying the plaintiffs promptiy of the condition in which they 
found them. And in this connection there is a dispute between the parties 
as to whether the potatoes were bad or not. The conduct of the défendant 
In giving full information, and glving it promptiy or otherwise, is a circum- 
stance to be taken into account along with tlie other question in determining 
the quality of the potatoes. If the défendant received the potatoes, and re- 
malned silent as to the frozen ones, that would be a strong cdrcumstance 
against their prêteuse that they were bad. If, in giving plaintiffs notice, 
they failed to give as fuU Information as they should hâve done, or delayed 
in giving the information, that would be a circumstance to be taken into 
account in determining what the fact is as to whether it is a breach of war- 
ranty by reason of the potatoes being frozen." 

The contention of plaintiffs that because défendant, upon the 
arrivai of the potatoes at Sptokane, was, at its own request, per- 
mitted to inspect the potatoes before paying for them, there was 
no implied warranty; that the inspection was a waiver of the 
warranty; that under the facts of this case the défendant must 
be held to hâve accepted the potatoes at Spokane in fulflUment of 
the plaintiffs' contract; and that the rule of caveat emptor ap- 
plies, — cannot be sustained. The gênerai rule of law is that, 
where a buyer of personal property, goods, wares, and merchandise 
has an opportunity to inspect the same at the tlme of purchase, 
caveat emptor applies. "No principle of the common law has been 
better established, or more often afSrmed, both in this country 
and in England, than that in sales of personal property, in the 
absence of express warranty, where the buyer has an opportunity 
to inspect the commodity, and the seller is guilty of no fraud, and 
is neither the manufacturer nor grower of the article he sells, the 
maxim of caveat emptor applies." Bamard v. Kellogg, 10 Wall. 
388; Bridge Go. t. HamUton, 110 U. S. 113, 3 Sup. Ct. Eep. 537. 
But wherever the seller has given an express warranty, or the law 
implies a warranty from the circumstances, or the buyer can bring 
fraud home to the party from whom he purchased, the doctrine of 
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caveat emptor fails of application. Schouler, Pers. Prop. 322. 
The contraot for the potatoes was made by telegrams. The dé- 
fendant lia;d no opportunity to inspect them at the time of th.e 
purchasç. Th.e contract was executory. The secretary of the 
défendant testiâed, among other things, in answer to questions, as 
follows: 

"Question. What was the purpose of your sending that telegram asking the 
right to inspect? Answer. We wished to know whether we were gettlng 
what we were biiylng. Q. Dld you send tiiat telegram with a vlew of re- 
jecting the entire car load if they were not what you ordered? A. No, sir; 
because we had four or five himdred dollars Invested in each car." 

There has been some controversy in the courts as to the right 
of the purchaser to accept the goods and rely upon the warranty, 
some of the authorities holding that where the sale ia executory, 
and the goods, upon arrivai at the place of delivery, are found 
upon examination to be unsound, the purchaser must immediately 
retum them to the vendor, or give him notice to take them back, 
and theréby rescind the contract, or he will be presumed to hâve 
acquiesoed in the quality of the goods. But the great weight of 
authority, as well as reason, is now, we think, well settled that, in 
cases of this Mnd and character, if the goods upon arrivai at the 
place of delivery are found to be unmerchantable in whole or in 
part, the vendee has the option either to reject them or receive 
them and rely upon the warranty; and, if there has been no waiver 
of the right, he may bring an action against the vendor to recover 
the damages for a breach of the warranty, or set up a counterclaim 
for such damages in an action brought by the vendor for the pur- 
chase price of the goods. 2 Schouler, Pers. Prop. §§ 581--583; 2 
Benj. Sales, § 977, note 29 et seq.; Id. §§ 1353, 1354, 1356, note 11; 
Babcock v. Trice, 18 Hl. 420; Best v. Mint, 58 Vt. 543, 5 Atl. Kep. 
192; Polhemus v. Heiman, 45 Cal. 573; Hege v. Newsom, 96 Ind. 
431; Lewis v. Eountree, 78 N. C. 323; English v. Commission Co., 
48 Fed. Eep. 197, and authorities there cited. 

3. This brings us to the question of damages as set forth in the 
last clause of the instructions of the court, that the jury had the 
right to add a "loss of profits" which the défendant could hâve 
made by a resale of the eggs and potatoes if they had been good. 
We are of opinion that the court erred in adding this clause to the 
instructions, that the error was prejudiciaJ to the plaintifEs, and 
that for this error a new trial should be granted. The gênerai 
rule of damages for breacji of warranty as to quantity or quality 
applicable to the facts of this case is the différence between the ac- 
tual value of the goods at the time of the sale and what the value 
would hâve been if the goods had conformed to the warranty. The 
authorities in support of this rule are very numerous, and many 
of them are cited in 2 Suth. Bam. § 670; 2 Sedg. Dam. (8th Ed.) 
§ 762; 2 Schouler, Pers. Prop. § 585. As the sale was made at 
Omaha, and the goods were to be delivered at Spokane, the défend- 
ant was entitled to recover the différence between the contract 
price and the value of the goods in the market at Spokane at the 
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time of tte delivery. The object of the law in awarding damages 
is to make the injured party whole. The damages must be shown 
with certainty, and not left to spéculation or conjecture. The 
law excludes uncertain and contingent profits. "The measure 
of damages recoverable for breach of warranty of quality is, in 
gênerai," as stated in Schouler's Personal Property, supra, "the dif- 
férence in value between the article actually furnished and that 
which should hâve been furnished under the contract at the time 
and place agreed upon. « » * The rule of damages for breach 
of warranty is the différence between the sound value of the thing 
as warranted and its actual value. Such reasonable expenses as 
the buyer has incurred in conséquence of the breach may be added 
in making up the estimate. * • • The buyer may recover not 
only for the direct and natural conséquence of the seller's failure 
to perform according to agreement, but for such damages besides 
as both parties might reasonably be supposed to hâve foreseen, 
at the time of the contract, would flow from such breach. * ♦ * 
The priée at which the goods were sold at the place of delivery may 
be évidence tending to show the amount of damages, but it does 
not furmsh the décisive test." The authorities cited in support 
of the instructions of the court are cases where the vendor of the 
goods knows at the time of sale that the purchaser has a contract 
for a recale at an advanced price, and that the purchase of the 
goods is made to fill such contract, and the sale is made by the ven- 
dor to enable the purchaser to comply with his contract In such 
cases it is held that the profits which would accrue to the pur- 
chaser upon a resale may fairly be said to hâve entered into the 
contemplation of the parties in making the contract. Messmore 
V. Lead Co., 40 N. Y. 422; Thorne v. McVeagh, 75 Dl. 81; Car- 
penter v. Bank, 119 El. 352, 10 N. E. Bep. 18. 

4. The objections urged as to the ruling of the court in ad- 
mitting certain exhibits in évidence are of such a character as are 
not liable to anse upon a retrial, and will not, therefore, be con- 
sidered. 

The judgment of the circuit court is reversed, and cause remanded 
for a new triaL 



JONES et al. v. SHAPERA. 

(Circuit Court of Aoceala, Fifth Circuit. June 20, 1893.) 

No. 110. 

1. FBDEBA.L Courts— JuKisDicTiON—CiTizBNSHip— Suit by Assignée op Note. 
Under the provision of the judlclary act of 1887-88, that the circuit 
courts shall not hâve .iurlsdlctlon of any action on a promissory note ov 
other chose in action in favor of an assignée, unless such suit might hâve 
heen maintained If no asslgnment had been made, the jurisdiction Is to 
be detennined according to the status at the time the suit Is brought; and 
hence an assignée of a promissoiy note may sue on the same in the féd- 
éral courts If the payée or flrst holder Is then a résident of a différent 
State from défendant, although he was a résident of the same state when 
the as^gnment was made. 
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& Saïik— Allégation of DiriERsa Citizbîîship. 

To show Juriadictlon on the record -Where the suit Is on a note payable 
to an Indlvidlial or order, the plâlntlff, 1( an assignée of the payée, must 
allège à proper citizenshlpon the part of hls assignor. But where the suit 
is by a subséquent holder on a note payable to bearer the plaintiff may 
disregard the original holder, leaving the citlzenship of the latter, if affect- 
Ing the Jurisdlctlon, to be pleaded by défendant 

S. Etidbncb— PLEADiKa — Dbfbnsb bt Indobsbb of Pbomissobt Notb — Apfi- 

DAVIT. 

Eev. St. Tex. art. 1265, requlres that where a suit shall be Instituted 
by an assignée or indorsee of a written Instrument the indorsenjent shall 
be regarded as fuUy prored, unless défendant deny in hls plea that the 
same Is genulne, and flle therewlth an affldavit stating that he bellevet», 
or bas reasoa to believe, that suoh Indorsement Is forged. Beli, that In a 
Buit upon a promlssory note aUeged to hâve been mode by J. and "J. & 
Brother," and indorsed In the same manner, when the answer admltted 
the signing and Indorsement as laid, and défendant failed to file an af- 
fidavit as requlred, an offer by défendant to prove that the note had 
been prlginally indorsed "J. & Brandon" was properly excluded. 
4k NBaoTi4Bi,B Instbuments— Indobsemeht-^Notb Payablb to Bbabeb. 

▲ promissory note payable to the malcer's order, and indorsed by bim 
In blank, Is, in légal etCect, a note payable to bearer, and is transférable 
by dellvery. 

In Errop to the Circuit Court of the United States for the NorUi- 
em District of Texas. 

Suit by Charles Shapera against Travis F. Jones and W. H. 
Jones upon a promissory note. Judgment for plaintiff. Défend- 
ants bring error. Affîrmed. 

At the trial below, défendants offered to show by T. F. Jones, one of the 
défendants, swprn as a witneas, that he slgned and indorsed sald note "Jones 
& Brandon,'* aiid not "Jones and Brother;" that there was when sald note was 
executed à firm of Jones & Brandon, of whlch witness and J. H. Brandon 
Wero members, and of wUch W. H. Jones was not a membér; and that there 
was not, and never had been, a flrm of Jones & Brother,— to ail of whlch 
évidence plalntift objected, and It was not allowed. 

The Kevised Statutes of Textts provide aa foUows: 

"Art 1265. An answer setting up any of the foUowIng matters, unless the 
truth of the plendiiigs appear of record, shall be vetifled by affldavit: ♦ • * 
(8) A déniai of the exécution by himself [défendant] or by bis authority of any 
Instrument of wrlting upon whlch any pleading is f ounded In whole or in part 
and charged to have been executed by hlm or by his authority, and not al- 
leged to have been lost or destroyed. (9) A plea denylng the genuiiieness 
of the indorsement or assignment of a written Instrument as requlred by 
article 271." 

"Art 271. When a suit shall be Instituted by an assignée or Indorsee of any 
written Instrument the assignment or Indorsement thereof shall be regarded 
as fully proved nnless the défendant shall deny in hls plea that the same la 
genulne, and moreover, shall flle with the papers in the cause an affldavit 
stating that he has good cause to believe and verlly does believe that such 
atelgnment or indorsement is forged." 

Statement by FARDEE, Circuit Judge: 

The défendant In error, Charles Shapera, an alien resldlng in Québec, Can- 
ada, brought suit In the circuit court agalnSt W. H.' Jones and Travis F. 
Jones, as partners composing the flrm of Jones & Bro., and against Travla 
F. Jones individually, citizens of the state of TexoSj and In hls pétition al- 
leged "that on or about March 9j 1892, défendants, for a valuable considér- 
ation, executed and dellvered to plaintif their certain promissory note as 
foUovvs, to wlt: 
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"'Waco, Texas, March 9, 1892. 
"'Nlnety days after date, wlthout grâce, ?3,000, for vaine reoeived, we 
promise to pay to the order of ourselves at the Provident National Bank, 
at Waco, Texas, three thousand and no-100 dollars, with interest at the 
rate of ten par cent, per annum from date until paid, and ten per cent ad- 
dltional on amount of principal and interest unpaid for attorneys' fées if 
placed In the hands of an attorney for collection. This note Is secured by 
pledge of the seeurities mentioned on the. reverse hereof ; and in case of Its 
nonpayment, or should the drawer hereof, when called on, refuse or fail 
to keep the margin hereon good, the holder is hereby authoilzed to sell the 
sald seeurities at public or private sale, wlthout recourse of légal proceedings, 
and to make any transfers tliat may be requlred, applying proeeeds of sale 
towarda the payment of within note. 

[Signed] " 'Travis Jones. 

" 'Jones & Brother.' 

"Sald note before said delivery was indor^ed as follows: 
"'Certiflcate Nos. 16, 26, and 33, of ten shares each, of the capital stock 
of the Provident Investment Company, of Waco, Texas. 

"'Travis P. Jones. 
"'Jones & Brother.' 

"And by the exécution and delivery of said note défendant became llable 
and promised to pay plaintiff the sum of $3,000 on June 7, 1892, with ten 
per cent, interest per annum from March 9, 1892, at the place mentioned 
in said note, and 10 per cent, additional on amount of principal and interest 
unpaid for attorneys' fées if placed in the hands of an attomey for collection, 
whereby said attorneys' fées hâve also become due, yet, though often requested, 
défendants refuse to pay the same, to plaintiff 's damage four tliousand dol- 
lars." 

-To which pétition the plaintiffs In error, défendants below, flled the f oUowlng 
original answer: "Now, at this time come the défendants for the purpose 
of this demurrer, and plead to the .lurisdiction of this court over them, and 
for that purpose only, and demur to the jurisdiction of this court because the 
plalntiff's pétition shows that this court hath no jurisdiction over thèse de- 
fendants, nor of Ihe subject-matter of this suit; and, especiiilly demurring 
to the jurisdiction of this court, thèse défendants show that the blll of ex- 
cluiuge or promissory note sued on liereln is payable to bearer, and payable 
in the state of Texas, and in the city of Waco, was' made, indorsed, and de- 
livered in sald city of Waco, and Is to ail intents and purposes domestic paper, 
payable to bearer, and this court hath no jurisdiction to enforce the collec- 
tion of such paper. But; not waiving said gênerai and spécial demurrer, 
thèse défendants come and further show that the note sued on herein was 
made, executed, and delivered in the city of Waco, In the state of Texas: 
that the considération for the exécution thereof was received in the city of 
Waco, in the state of Texas, and the money borrowed thereon was borrowed 
from M. N. Rosenthal, and said note was delivered to sald M. N. Rosenthal 
in said city of Waco, after it had been Indorsed in blank on the back thereof 
by thèse défendants. That they are informed and believe, and now hère 
80 charge, that said note is the properfy of the said M. N. Rosenthal, and was 
lils property when delivered by thèse défendants, who was at said time tt 
résident citizen of the state of Texas, havlng his home and domicile In Waco, 
McLennan county. And thèse défendants further allège, and so charge, 
and they are informed and believe, that the note sued on herein is now the 
property of the said M. N. Rosenthal, and that this suit is brought in the name 
of said Charles Sliapera, plaintiff, who claims to be an alien, and subject to 
the klngdom of Great Britain and Ireland, and sues for the purpose of at- 
tempting to Improperly confer jurisdiction on this court; and that sald allé- 
gations that said Charles Shapera Is the owner of sald note are false and 
fraudulent, and made for the purpose of attempting to confer jurisdiction 
herein." 

The case was tried on the issues thus made, and from an adverse verdict 
and judgment the plaintiffs in error hâve brought the case to this court for 
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revie#, assignlng errors as- foUôws: "(1) The court erred In Instnicting the 
.1«ry to flnd for the plaintlfif the amount of note, Interest, and attomeys' 
f Pesi and no fiirther, because there was a sufllcient plea showlng that tho 
court had no jurisdlction, and that the same was supported by the pvidehee, 
as fflanifest from bEl of exceptions No. 1; it appearing therefrom that 
Rosenthal took and tranaferred the note whlle a citizen of Texas. (2) Tne 
court erred in the admission of the note In évidence over défendants' objec- 
tion, because there was a fatal rariance between plalntlff's pleadings and 
the not^ as shown by inspection of the same, as shown by bill of exceptions. 
(3) The coiirt erred In excluding the testimony of the défendant and wlt- 
ness T. P. Jones that sald note so Introduced was not made and indorsed 
'Jones & Brother,' but by Jcnes & Brandon, and that there was at the 
tlme said note was made a flrm of Jones & Brandon, composed of wltness 
and W. H. Brandon, of which W. H. Jones was not a member, and that there 
was no flrm of Jones & Brother, and had not been, as shown by blll of ex- 
ceptions. (4) The court erred in the refusai of the spécial charges requested 
by défendants as to the jurisdlction set ont In défendants' bill of exceptions, 
in substaûce that, if Rosenthal acqulred the paper whlle a, citizen of Texas, 
the jury would flnd for défendants on their plea to the juiHsdiction." 

L. 0. Alexander, for plaintiffs in errer. 
S. L. Samuels, for défendant in error, 

Before PAEDEE and McGOEMIOK, Circuit Judges, and LOCKE, 
District Judge. 

PAEDEE, Circuit Judge, (after stating tlie facts.) The so-called 
"original answer" is made up of a demurrer to tlie jurisdiction on 
the ground tliat the paper sued on is payable to bearer and pay- 
able in the state of Texas; and was made and indorsed and delivered 
in Texas, and is to ail intents and purposes domestic paper, and 
a plea tp the jurisdiction on the ground that the plaintifE was not 
the real owner of the note sued on, but the same belonged to a 
citizen of Texas, the transfer being wholly fraudulent and coUusiTe 
for the purpose of conferring jurisdiction. The demurrer seems 
to hâve been abandoned. The record shows no ruling upon it, and 
no question about it is made in this court. Evidence seems to 
hâve been taken on the plea; and, as recited in the flrst bill of ex- 
ceptions, it was shown that the note sued on was made and de- 
livered to M. N. Eosenthal for value on its date shown by the 
pleadings; that at the time said Eosenthal was a citizen of the 
state of Texas, and whUe still a citizen of said state transferred said 
note by delivery to plaintiff for value; and it was further shown 
that in July, 1892, thereafter, said Eosenthal became a citizen 
of the state of Illinois, and has ever since been a citizen and rési- 
dent of that state; and thereupon the défendants requested the 
court to instruct the jury: 

"(1) If you belleve from the évidence tiiat M. N. Rosenthal loaned to T. F. 
Jones money 88 his own in the state of Texas, for which the note In évidence 
was glven, and sald Rosenthal was at the time a citizen of the state of Texas, 
j*ou wUl flnd for the défendants on thelr plea to the Jurisdiction. 

"(2) If you belleve that at some time before the date of the note sued on 
anothcr note was executed and delivered to sald Rosenthal by défendants for 
mohey loaned^ and that he was a citizen of Texas, and that thereafter the 
présent note sued on was so executed and delivered by défendants to said 
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Kosenthal In lieu of eald flrst note in> part, and that sald Rosenthal was a 
citizen of Texas at the lime, you will flnd for the défendants on thelr plea 
to the jurisdiction." 

— ^Which instructions were refused by the court. 

There can be no question tbat thèse instructions were properly 
refused. The second one does not seem to be at ail applicable to 
the case, so far as any évidence was before the court and jury to 
support it. The flrst, if applicable to the évidence, is not sufflciently 
deflnite and spécifie to be adopted as a proposition of law. The 
real question presented by the évidence offered in support of the 
plea is whether, as the note sued on was originally executed and 
delivered by the makers and indorsers to Rosenthal, then a citizen 
of Texas, v^ho afterwards, and while a citizen of Texas, trans- 
ferred and delivered the same for value to the plaintiff, the said 
Kosenthal thereafter and before the institution of this suit re- 
movtng to and becoming a citizen of the state of Illinois, the 
court had jurisdiction on the ground of adverse citizenship to enter- 
tain the plaintifl's suit. The judiciary act of 1887 and 1888 pro- 
vides as folio ws : 

"Nor siiall any, circuit court nor district court liave cognlzance of any suit 
except upon foreign bills of exchange to reoover the contents of any prom- 
issory note or other chose in action In favor of any assignée or of any 
subséquent holder if such instrument be payable to bearer and be not made 
by any corporation, unless said suit mlght hâve been prosecuted in such court 
to recover the said contents, if no assignment or transfer had been made," 

In this présent case, if no transfer of the note sued on had been 
made, Eosenthal vrould hâve been the owner and holder of the 
same; and as he was a citizen of the state of Hlinois on December 
2, 1892, (the date of suit,) he could hâve brought suit in the court 
below. Kirkman v. Hamilton, 6 Pet. 20. 

The contention of the plaintiff in error is that, as at the time 
when the transfer was actually made, Eosenthal was a citizen of 
Texas, the jurisdiction is to be determined by the state of facts 
then existing, and that Eosenthal's subséquent change of citizen- 
ship cannot confer jurisdiction, on the court in behalf of the trans- 
férée. In White v. Leahy, 3 Dill. 378, a citizen of Missouri, and as- 
signée of a note, brought suit thereon against the maker, a citizen 
of Kansas. The payée, when the note was made, and when he in- 
dorsed it to plaintiff, was also a citizen of Kansas, but when the 
suit was brought he (the payée) was a citizen of Texas; and the 
court held: 

"If no assignment of this note had been made, the assigner mlght, being at 
the time when the suit was brought a citizen of Texas, hâve then commenced 
it; and imder the statute hls assignée bas the same right. If the restriction 
on the assigner does not exlst at the time the suit is commenced the court has 
jurisdiction if the case involves the requlsite amount, and Is between a citizen 
of the state where suit is brought and a citizen of another state." 

Chamberlain v. Edkert, 2 Biss. 126, and Thaxter v. Hatch, 6 Mc- 
Lean, 68, are to the same effect. 

In the case of MoUan v. Torrance, 9 Wheat. 537, which was a 
case involving the jurisdiction under section 11 of the judiciary act 
of 1789, in a suit brought by an indorsee of a promissory note 
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againB^itiiâiinâoreeryra ]%sâ^1; ot thei ssame state as the maker of 
theii©tep<Mef-JtiBtiœ Marshall saysî 

"It is qulte clear the jurisdiction ol the court dépends upoii the state of 
things at the time of the action brought, and tbat, after vestlng, it cannot be 
ousted by. subséquent events." 

See, âlk), Bradley v. Rhiûês' Adm'r, 8 Wall. 393. 

It seèins tô be recognized in ail the décisions of the suprême 
court to wMch our attention had been called that, where in any 
suit bl-ought by an assignée of a chose in action the citizenship of 
the assignor was material, it has always been considered with 
référence to the time whén the action Was commenced, and this 
whether the case arose under the eleventh section of the act of 
1789, the judiciary act of 1875, or the judiciary act of 1887 and 1888. 
See Morgan V, Otaj, 19 Wàlll. 82; MetCâlf t. Watertown, 128 U. S. 
588, 9 Sup. et Eep. 173; Parker v. Onnsby, 141 U, S. 85, 11 Sup. 
Gt. Eep. 912. 

The note sued on in this case, being payable to the makers^ 
order, and indorsed by them in blank, is, in légal effect, a note 
payable to bearer. Daniel, Neg. Inst. § 130; Bank v. Barling, 4G 
Fed. Rep. 357; Steel v. Rathbun, 42 Fed. Eep. 390. In BuUard v. 
Bell, 1 Mason, 247, Mr. Justice Story said: 

"A note .payable to bearer Is often said to be assignable by delivery, but lu 
correct language there Is no asslgnment In- the case. It passes by mère de- 
livery, and theholder nevertakes any title by or throiigh any asslgnment, but 
daims merelyas bearer. The note is an original promise by the maker to 
pay any peirson who shall beconie the bëàrer. It Is therefore payable to àny 
person who 'suecessively holds the note bona fide; not by virtuç of any asslgn- 
ment of the promise, but by an original and direct promise moving from the 
maker to the bearer." 

This doctrine is indorsed by the suprême court in Thompson T. 
Perrine, 106 U. S. 589-593, 1 Sup. Ct. Eep. 564, 568. 

In the matter of showihg jurisdiction on the record between the 
cases -where one sues on a note payable to an individual or order 
and where one sues on a note payable to bearer, the différence 
is that in the former the plainttff, if an assignée of the payée, must 
allège a proper citizenship on the part of his assignor, but in the 
latter the plaintiff, if a subséquent holder, may disregard the 
original holder, leaving the citizenship of the latter, if affecting 
the jurisdiction, to be pleaded by the défendant. 

It foUows that the first and fourth assignments of error in this 
case, relating to the jurisdiction of the court, and to the necessity 
of the saine appearing afBnnatively on the record, are not well 
taken. 

The plaintiff sued. Travis F. Jones and Jones & Bro. as the maker» 
and indorsers of the promissory note set forth in the pétition. The 
answer admits the making of the said note as alleged. The note 
offered in évidence, and whiph, by order of the circuit court, has 
been sent up with the transcript, purports to be a note made and 
indorsed by Travis F. Jones and Jones & Bro. It is true that in 
the signature of Jones & Bro. two kinds of ink appear to hâve 
been used, but we cannot say, upon inspection, that there is any 
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rariance between the note sued on and the one offered in évidence. 

The évidence of Travis F. Jones, as set forth. in the bUl of ex- 
ceptions, was not admissible under any issue made in the case. 
See article 1265, Eev. St. Tex. ïhe authorities cited by the 
leamed counsel for plaintiff in error — ^Park v. Glover, 23 Tex. 470; 
CoUins V. Bail, 82 Tex. 259, 17 S. W. Kep. 614— do not apply. 

On the whole case we flnd no réversible error, but we are not 
prepared to say that the case of the plaintiffs in error is frivolous, 
or was brought to this court for delay. The judgment of the circuit 
court is af&rmed, with costs. 



DARBOW et al. v. H. R. HORNE PR0DUCÏ3 CO. 

(Circuit Court, D. Indlana. September 16, 1893.) 

No. 8,880. 

1. Peincipai, and Agbnt— Action bt Undisclosed Pbincipai.. 

An undisclosed principal may malntain an action upon a wrltten con- 
tract made by hls agent with the agent of another, in thelr own names, 
as against the latter's undisclosed principal, where the contract itself does 
not contaln récitals or description inconsistent with the existence of the 
relation of principal and agent. Humble v. Hunter, 12 Q. B. 310; Schmaltz 
T. Avery, 16 Q. B. 655, distingulshed. 

8. Etidencb— Vakying Wbittbn Instedment. 

Paroi évidence that such undisclosed principals were the real parties in 
Interest does not vary or contradict the writing, and is therefore admissi- 
ble. 

8. PiiBADiNG— What mat bb Raiseu bt Demdrrer. 

Whether the charter and by-laws of a défendant corporation prevent It 
from ccttitractlng except imder seal wlU not be considered upon demurrer 
to a complaint, where by the complaint it does not appear but that de- 
fendant might contract by paroL 

At Law. Action by Marcus H. Darrow and others against the 
H. E. Home Produce Company upon a contract for a sale of butter. 
Defendant's demurrer to the complaint overruled. 

Baker & Daniels, for plaintiffs. 
Théodore Shockney, for défendant. 

BAKEE, District Judge. The question of the suflSciency of the 
complaint is raised by demurrer. The complaint, so far as material 
to the décision of the question Involved, is as foUovrs: That 
heretofore, the 21st day of January, 1893, the plaintiffs, at Chicago, 
m., sold to the défendant, through its agent and gênerai manager, 
William Harris, a quantity of butter, as mentioned in the con- 
tract of sale and purchase thereof, which contract was and is in 
writing; that said contract, although made for and on account of 
thèse plaintiffs on the one hand, and for and on account of the 
défendant upon the other hand, was executed only in the names of 
the said respective agents, A. A. Kennard & Co., for thèse plain- 
tiffs, and in the name of the said William Harris, by the style of 
Wm. Harris, for the défendant, but as matter of fact each of said 
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agents thereby intended to bind his Said principal thereby, and éacli 
of said agents was tàeîennto duly authorized by Ms said principal. 
The contract of sale and purcbase reads as foUows: 

"Chicago, m., Jan. 21, '03. 

; "We hâve this day sold to Wm. Harris the foUowing lots of butter, [de- 
scribing 1^ lots. The contract then proeeeds:] It being imderstood that thèse 
figures are an approximation only, and there may be a few packages, more 
or less, of each mark. The prlce for the 1,771 tubs Is to be 19% cents; 300 
flrkins, 20 cents. Also about 200 tubs of creamery butter, marked <^, at 
22% cents, and 200 tubs of ladle butter, marked <^, at I6Y4, cents. One car 
load ont of the above-mentioned butter is to be œoved and pald for on Tues- 
day, the 24th Inst, and the balance of the lot is to be moved and pald for 
within thlrty days from this date; payment to be made when the butter Is 
shipped. Goods to be kept insured by A. A. Kennard & Co. 

[Slgned] "Wm. Harris, 

"A. A. Kennard & C!o." 

In argument, two objections are pointed out: 

(1) "That, if said agency existed as alleged, it does not appear by said 
contract that either the plaintiffs or the défendant were made parties there- 
to; and by reason of the fact that said contract between A. A. Kennard & 
do." amd 5 William Harris doesmot disclose that the plaintiffs were principals, 
nor wasuaid fact disclosed bjt said A. A. Kennard & Oo., the plaintiffs are 
not proper parties to bring this 'action, aûd A. A. Kennard & Co. are the only 
parties whoi can maintabi an iaetion on said contract" 

(2) "That the défendant isia corporation incorporated under and by vlrtue 
of the laws of the state of Indiana, and by the provisions of her charter 
and by-laws cannot contract except under her seal." 

In support of the flrst proposition counsel cite and rely upon 
Story on Contracte, (section 267,) as follows: 

"Ordinarlly the right of the agent to sue Is subordinated to that of the 
principal, and may be superseded or extingulshed at any tlme by his inter- 
vention. Any défense which woulfl be sufflcient to defeat a suit, if brought 
by the priacipali yvW. also t>e compétent agalnst the agent; but If a wrltten 
contract be made exclusively with the agent, who expressly states himself to 
be principal, the real principal would not be entitled to maintàin an action 
thereupoin ;bîr showlng that the professed principal was merely his agent." 

The cases cited by the author in support of the last proposition 
which alone can be claimed to hare any application hère are Hum- 
ble V. Hunter, 12 Q. B. 310, 64 E. C. L. 309, and Schmaltz v. Avery, 
16 Q. B. 655, 3 Eng. Law & Eq. 391. 

The flrst case is based on a charter party of affreîghtraent alleged 
to hare been made between the "plaintiff, then and still the owner 
of the good ship," etc., and the défendant. On the trial, when the 
charter party was read in évidence, it appeared upon its face that it 
was not made by or in thè name of the plaintiff, but was made by 
and in the name of her son, as "owner of the good ship," etc., and 
the défendant. It was claimed that, as the plaintiffs name was 
not mentioned in the contract, and as it did not show that there 
was any principal, it could be shown by paroi who the undisclosed 
principal was. But as the contract in terms recited that the party 
gigning was "the owner of the good ship," etc., it was héld that it 
recited a fact which made the existence of an tindisclosed principal 
in consistent with the truth of the fact so recited, and that, there- 
fore, the son could not be heard to testify that in making the con- 
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tract he acted as agent for the plaintiff, his motlier, wlio was the 
real owner of the ship. In afHrinîng the ruiing of the trial court 
in excluding the offered testimony, Patteson, J., obserred: 

"The question in this case turns on tlie form of the contract If the con- 
tract had been made in the son's name merely, without more, It might hâve 
beeu shown that he was agent only, and the plaintiff was the principal. 
* ♦ • In this case I was at flrst in the plaintifE's favor on account of the 
gênerai principle referred to by my lord, but the form of the contract takes 
the case out of that principle." 

Wightmian, J., thought at the trial that the case was govemed by 
Skinner v. Stocks, 4 Barn. & Aid. -137. He further said : 

"But neither In that nor in any case of the tind did the contracting party 
giA'e himself any spécial description, or make any assertion of title to the 
subject-matter of the contract Hère the agent describes himself expressly 
as 'owner' of the subject-matter. This brings the case within the principle 
of Lucas V. De La Cour, 1 Maule & S. 249, and the American authorlties 
cited." 

In the case of Schmaltz v. Avery, supra, a similar contraot was 
involved. In it, it was expressed to be made betweeu the "défendant, 
as owner of the ship, of the one part, and Schmaltz & Co., agents 
of the affreighter, of the other part." At the end of the charter 
party there was this mémorandum : "This charter being concluded 
on behalf of another party, it is agreed that ail responsibUity on the 
part of G. Schmaltz & Co. shall cease as soon as the cargo is 
shipped." In the déclaration no notice was taken of this mémoran- 
dum. In other respects the agreemeut set out corresponded with 
that proved. Oral évidence was given that the plaintiff was in 
truth the principal. The court remarked that: 

"The question raised on the plea of nonassumpslt Is whether the action 
wIU lie at the suit of the présent plaintiff. The charter party in terms 
States that it is made by G. Schmaltz & Co. as agents for the plaintiff. 
It then States the terms of the contract, and concludes with thèse words: 
•This charter being concluded on behalf of another party, it is agreed 
that ail responsibUity on the part of Schmaltz & Co. shall cease as soon as 
the cargo is shipped.' Tho déclaration treats the charter party as made 
between the plaintiff and défendant, without mentionlng the character of 
the plaintiff as agent, and without any référence to the concluding clauso, 
thereby treatlng the plaintiff as principal In the contract. At the trial it 
was proved that the plaintiff was In point of fact the real freighter. * • * 
Tt was objected that the proof that the plaintiff was the real freighter or 
principal, and not, as stated in the contract, only the agent, was a departuve; 
and a verdict was found for the défendant, with liberty to enter a verdict for 
the plaintiff if tlie court should be of opinion that he was entitled to sue as 
principal notwlthstanding the terms of the charter party; and a mie nisi 
was obtaincd so to enter it The court held that the nile should be made 
absolute." 

In 80 holding it was said: 

"It is conceded that If there had been a third party, who was the real 
freighter, sueh party might hâve sued although his name was not disclosed 
in the charter party. But the question is whether the plaintiff can fiU both 
characters of agent and principal, or whether he can repudiate that of agent 
and adopt that of principal," 

— And it was held that he could not do so, as that would be to 
contradict an express récital of the charter party. It is thus ap- 
parent that neither the text of Story nor the cases cited support 

v.57F.no.4— 30 
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the defendant's contention, but, on the contrary, each is an au- 
thoTity against Mm. The otàer cases cited and relied upon 
by him do not justify review, as they yield no support to his ar- 
gument. It is undoubtedly true tliat* paroi testimony will not 
be peïmitted to control or contradict a contract in writing; but, in 
the absence of any récital appearing therein, it in no just sensé 
contradicts the written contract to show by oral testimony, aliunde 
the writing, that the names signed to the contract are those of 
agents, and that undisclosed principals are the real parties in in- 
terest. Counsel has cited cases touching the rule applicable to 
sealed instruments. It is unnecessary to examine those cases, be- 
cause the writing hère declared on is a simple contract, not under 
seaJ. 

A further review of the adjudged cases is unnecessary, as the 
true doctrine is found accurately stated in the elementary books. 
Story, Ag. (4th Ed.) § 1600, states the doctrine in thèse words: 

"Indeed, the doctrine malntalned in the more récent authorltiea is of a 
far more comprehenslve extent It Is that, If the agent posSesses due au- 
thorlty to make a written contract not xmder séal, and he makes it in his 
own name, whether he describea himself to be agent or not, and whether 
the prindpal be known or unknown, he, the agent, will be liablç to be sued, 
and be entltled to sue thereon, and his principal also will be llable to be 
euod and be entltled to sue thereon. In ail cases, tmless from the attendant 
fircumstances it is clearly manifested that an exclusive crédit is given to 
the agent, and it is intended by both parties that no resort sliall in any 
t-vent be had by or against ihe principal upon it The doctrine thus asserted 
has this title to commendation and support: that it not only fumishes a 
Sound raie for the exposition of contracts, but that it proceeds upon a priu- 
ciple of reciproclty, and glves to the other contmctlng party the same rights 
and remédies aguinst the agent and principal which they possess against 
hlm." 

!Nor does this doctrine contradict or vary the written instru- 
ment; The same writer observes: 

"It does not deny that it is binding on those ■«hom on the flioe of it it pur- 
ports to bind, but shows that it also binds another by reason that the act of 
the agent in slguing the agreement in pursuance of his authority is in law 
the act of tlie pràiclpal." 

Higgins v. Senoir, 8 Mees. & W. 834, 845, and other cases cited 
under the above section. 

Whart. Ag. § 298, states the doctrine thus: 

"On nonnegotiable instruments, where the agent is prima facie the contract- 
Ing party, tmless it should appear that the agent is the person excluslvely 
privileged or boimd, the principal can sue or be sued, and In the latter case the 
contractlng party can sue eirher principal or agent." 

Mechem, Ag. §§ 695-700, discusses the subject of the liability of 
undisclosed principals, and of principals known, but not mentioned 
in contracts executed on their account, but signed by the agent 
alone, and he shows that in such cases, unless the principal in 
the mean tlme has in good faith paid the agent supposing he was 
the principal, the other party may overpass the agent, and sue 
the principal in the flrst instance. In section 701 he says: 

"This rule applies to ail simple coi'tracts, whether written or unwritteu. 
entered into by au agent iti his own name and Within the scope of his author- 
ity, although ttie name of the prindp:il does not appear in the instrument, 
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and was not disclosed, and although the party dealing wiUi the agent sup- 
posed tliat the latter was actlng for hlmself. And this rule obtains as well 
in respect to contiacts which are required to be in writtng as those to -whoso 
validity writlng Is not essentlal. It does not violate the principle which for- 
bids tlie contradiction of a written agreement by paroi évidence, nor that 
•which forbids the disdiarglng of a party by paroi from the obligation of his 
written contiact. The writlng Is not conti-adicted, nor Is the agent dis- 
charged; the resuli is meroly that an additional party Is made llabie." 

'•"Whatever th« original merits of the rule," says the court in Byington v. 
Simpson, 134 Mass. 169, "that a party not mentioned In a simple coutract In 
writing may be charged as a principal upon oral évidence, even when the 
writing gives no indication of an Intent to bind any other person than the 
signer, we cannot reopen It, for it is as well settled as any part of the law 
of agency." 

Thèse authorities demonstrate that the first contention of the 
défendant is untenable. 

The second objection urged by Mm is not at présent in the rec- 
ord. Whether the charter and by-laws of the défendant prevent 
it from contracting except nnder seal nowhere appears except in 
the demurrer. For aught appearing in the complaint, the défend- 
ant has ample power to contract by paroi. It wiU be time enough 
to consider the question when properly raised upon the record. 
It foUows that the demurrer must be OTerruled, and it is so or- 
dered. 



SUTHERLAlSfD v. ROUND et aL 

(Circuit Court of Appeals, Sixth Circuit July 12, 1893.) 

No. £54. 

1. Damages— Plbading and Pkoof. 

In an action for breach of warranty in the sale of a chain, évidence of 
damage to the business of a vendee of the original purchaser, incurred 
by the loss of trade by reason of the breaking of the chain, Is inadmissi- 
ble where the pétition daims damages for the cost of substituting a new 
chain for the old one only, and the testimony faUs to show that the con- 
tract or circumstances of the sale by the original purchaser made him lia- 
ble for consequential damages, or that défendants were Informed in sell- 
Ing the chain that such purchaser had contracted to incur such liabUity. 

8. Evidence — Heabsay. 

Evidence of statements by agents of the purchaser's vendee, made to 
the purchaser, that a new chain must be fumished, is hearsay, and in- 
admissible. 

3. WiTNESs—RE-ExAMiNATroN— Discrétion of Court. 

The refusai of the trial court to allow a re-examinatlon of a witness 
as to the kind of tests now made of iron where life and llmb are dépend- 
ent on its tensile strength being a collatéral issue, and its allowance 
largely within the discrétion of the court, was not erroneous where no 
préjudice arose from the exclusion of the particular question. 

4. Appbal— Bill dp Exceptions. 

An assignment of error based on the court's instructions to the jury 
cannot be consldered when the original bill of exceptions does not show 
that exceptions were taken when the charge was given. 
0. Same— Failxire to Note Exceptions — Amendment. 

The négligence or omission of coimsel to note exceptions to an original 
bill of exceptions is not such an extraordinary circumstance as will war- 
rant the court below In amending the bill long after it has been allowed 
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and slgnecl, and long after the term of the trial bas passed, and the par- 
ties Mvè been dlsmlssed from com"t 
6. Samb. 

The overslght and omission of counsel preparlng the bill was a walver 
of the exceptions, and the conrt below was powerless to amend. 

Error to the Circuit Court of the United States for the Northern 
District of Ohio, Eastern Division. 

At Law. Action by Adam T. Sutherland, assignée of Van 
Winkle & Co., against Da^id Round and Louis Eound, to recover 
damages for breach of warranty in the sale of a chain. Judg- 
ment for défendants. Plaintiff brings error. Affirmed. 

Statement by TAFT, Circuit Judge: 

This was a wrlt cl error to reverse a judgment for défendant in the circuit 
court of the United States for the northem district of Ohio, eastern division. 
The action below was by Sutherland, a citizen of OaUfomia, against David 
and Louis Sound, partners as Bound & Son, citlzens of Ohio, for damages 
for breaçh of warranty In the sale of a chaln used to haul vessels ont of the 
water oh to a dry dock. The sale was made by Round & Son to Van Winkle 
& Co., a'flrm of San Francisco, and the pétition alleged that the claim for 
damages had been asslgned to plaintiff. The answer admltted the sale, 
averred fuU compliance with the terms thereof, and denied that plaintiff was 
the owner oif the claim sued on. The évidence shows that the contract sued 
on was made In the summer of 1887, and that the défendant warranted 
that the chain should hâve a tensile or admlralty test of 109 gross tons and 
149% tons breaking straln; that the chain was sent to Van Winkle & Co., 
and they tumed It over to a company known as the San Diego Marine 
Kailway. Whlle in use by that company the chain broke. It was repaired, 
and was used thereafter for about two years. It then broke again, and a new 
chaln was supplied by Van Winkle & Co. to the Marine Eallway. Evidence 
was put m to show the cost of a new chain and of transporting it from San 
Francisco to San Diego, and the other incidental expçnses connected with the 
substitution. The jury retumed a verdict for the défendants. On the hear- 
ing before thls court it appeared from the record that certain parts of the 
trial judgè's charge upon which asslgnments of error were based had not 
been excepted to. Thereupon coimsel for the plaintiff applied to the court 
to issue a writ of certiorari to the clerk of the circuit court for the northem 
district of Ohio, dlrecting him to send up a fuU and complète record. The 
application was granted, and the writ went down. The blU of exceptions con- 
tained in the transcript orlginaUy flled in this court showed that the trial 
took place In the October term, 1891, and that the motion for a new trial was 
continued to the 4th day of March, 1892, when the court overruled it The 
blll coneluded as follows: 

"And the court entered on the day last named, In connection with such dé- 
cision, the overruling of a motion for a new trial, a finding of judgment for 
the défendant, and ordered that plaintiff should hâve sixty days from the 
date last named for the préparation, aUowance, and flling of his biU of excep- 
tions, and the record be kept open for thls purpose. And now, withln the 
t.lme so flxed, the plaintiff présents thls, his biU of exceptions, taken at the 
trial of said cause, and asks the court to sign, seal, and aUow the same to 
be made a part oî the record of this cause, which is by the court accordlngly 
done, this 3d day of March, 1892. 

"Augustus J. Rlcks, U. S. District Judge. 
"Indorsed: Flled May 3, 1892." 

A joiuMal entry was made upon the minutes to the same effect. 

The retum to the writ Of certiorari by the clerk of the circuit court cer- 
tifled that the transcript of the record of the proceedlngs of the circuit court 
thei-etofore certifled by him was correct and complète as the same then ap- 
peared in the circuit court. He further certifled that on the 16th day of 
February, 1893,— that is, some days after the hearing in the court of ap- 
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peals,— the Honorable A, J. Ricks, the Judge who tried the above-named ac- 
tion, signed and approved a journal entry, and ordered the same to be en- 
tered as part ol the record of said cause. The amendment read as follows: 
"Ajid now, upon the 16th day of February, A. D. 1893, on motion by plaln- 
tlfl and notice to the défendant, this cause cornes before this court, the Hon. 
A. J. Biclcs presidlng, who is the judge who presided at the trial of this 
cause at the October term, 1891, and also allowed and signed the bill of 
exceptions for the plaintifl, upon plaintiff's motion for an order nunc pro 
tune, and its being made to appear to the satisfaction of the court that 'at 
the time of said trial, and Immediately after the court had charged the jury, 
the plaintiff's attomey excepted to certain portions of the charge in the lan- 
guage following: "(1) To what the court said in connection wlth the testi- 
mony, that referred to the linlts being stretched by a force greater than 149 
tons, because there is no pretense that there is any évidence in the case, as 
counsel claimed, making that applicable before the flrst break occurred, and 
therefore that the jury should not hâve had that given to them; but that It was 
only referring to such breaks as might hâve occurred after the flrst break 
had occurred. (2) To what the court said as to the measure of damages,— 
that the différence between the actual value of the chain at the time it was 
delivered to plaintiff aiid what its value would hâve been if It had been as 
represented is not the rule. (3) To what the court said as to the jury look- 
ing to subséquent use, to see If it was subjected to a greater strain." ' And 
also that on making up the bill of exceptions from the minutes of the stenog- 
rapher said exceptions were left ont of said bill of exceptions. Counsel 
claim that said omission was through overslght and mistake on bis part, 
whtch the court belleves to be true. It is now ordered— so far as jurisdiction 
and authority lies in tbis court— that the above-spedfied objections be, and 
the sàme are hereby, inserted in said biU of exceptions at the point indicated 
at the close of the charge of the court, as appears In the printed record flled 
in the circuit court of appeals, page 45, at the end of the second Une, as 
part of said blU ôf exceptions. To which order the said David and Louis D. 
Round objected, but the court overruled said objection, to which rullng in 
overruling said objection, as well as to the entry of said order, they then 
and there, by their counsel, duly excepted." 

J. E, Ingersoll, for plaintiff in error. 

Henderson, Kline & Toiles, for défendants in error. 

Before JACKSON and TAFT, Circuit Judges, and BAER, Dis- 
trict Judge. 

TAFT, Circuit Judge, (after stating the facts as above.) The 
assignments of error are based — ^First, on the improper rejection 
and admission of évidence; and, second, on misdirection by the 
court to the jury. 

The plaintiff offered évidence of the employés of the San Diego 
Marine Railway Company — flrst, to show how the chain broke, 
which was admitted; and, second, to show the extent of the dam- 
age caused the San Diego Marine Railway, and the amount of 
money that had been expended in repairing the damage, as well 
as the consequential damages incurred by the railway company 
in the loss of its trade. This évidence was rejected, and we think 
rightly. The damages sought to be proved were damages to the 
business, not of the vendee under the contract and the assignor 
of the plaintiff, but damages to the vendee of the vendee. The 
pétition claimed damages only for the cost of substituting a new 
chain for an old one, and évidence as to that was admitted. The 
plaintifl was limited to that. He could not go on to show conse- 
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quential âavtages in tke absence of a spefliâc avéraient in his péti- 
tion, Moreover; there was no évidence tàat the contract or circum- 
stances of the sale by Van Winkle & Cô. to the Marine Railway 
Company mâde the former liable for cônseqnential dainâgèa, oi* that 
défendants were informed in selling tbe chain that Van iWinkle 
& Co. had contracted to incur such liability. In no aspect of the 
case, therefote, could the plaintiff, as the assignée ôf Van Winkle 
& Co., recover consequential damages, and évidence tending to show 
tbem was wholly inadmissible. 

Evidence was offered of statements by aigents of the Marine Rail- 
way, made to Van Winkle & Co., that a new chain must be fur- 
nished. Thèse statements were hearsay, and were properly excluded. 
The fact which the plaintiff, as the assignée of Van Winkle & Co., 
had to prove was liât the chain was détective, and so détective 
that a ûew chain ought to hâve been furnished; or, if not that, 
how much it would hâve taken to make the chain satisfy the 
warranly. It was not a question of the bona Mes of Van Winkle 
& Co. in furnishing the Marine Railway with a new chain. 

Anothér exception was based on the refusai of the court to allow 
the plaintiff's attorney to re-examine his witness with référence 
to the kind of tests that are now made of iron to be used in ma- 
chinery where life and limb are dépendent on its tensile strength. 
This subjéct was collatéral to the main issue, and largely within 
the disciretion of the court. The questioti in the case was not 
whether the défendant had been guUty of négligence in not prop- 
erly testlng the iron. It was whether the chain was up to the 
warranty. It might incidentally hâve alded the jury, in weighing 
the évidence as to the strength of the chain in question, to know the 
kinds of tests used in the trade, because there was évidence tend- 
ing to show the kind of tests appUed to this chain. The 
plaintiflE's Qounsel had gone into the question of tests on direct 
examination. In re-examinatîon he sought to elaborate, and the 
court restricted him. We think this was in the discrétion of the 
court. Certainly no préjudice arose from the exclusion of the par- 
ticular question. There are other exceptions based on the admis- 
sion and rejection of évidence, which are even less material, and 
require no mention. 

The chief argument for plaintiff in error is based on the instruc- 
tions of the court to the jury. Thèse we cannot consider, because 
the original bill of exceptions does not show that any exceptions 
were noted by counsel for plaintiff at the time the charge was 
given. It is true that since the hearing the return to the certiorari 
sent to the circuit court clerk shows an order of the trial judge 
amending the bill of exceptions, if he now has authority. The 
amendment to the bill was made long after the temi to which the 
préparation of the bill was postponed. It appears on the face of 
the amendment that thè only reason why the exceptions were not 
noted in the original bill of exceptions was because of the over- 
sight and omission of the counsel preparing the bill. We think 
this must be held to be a waiver of the exceptions,' and that the 
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court was without power to amend tlie bill under such circum- 
stances. In tiie case of Muller v. Ehlers, 91 U. S, 249, Chief Justice 
Waite, speaking for the suprême court, said: 

"As early as Walton v. U. S., 9 Wheat. 651, the power to reduce exceptions 
taken at the trial to form, and to bave them signed and filed, was, under or- 
dlnary clrcumstances, conflned to a time not later than the term at which 
thé judgment was rendered. Thls, we think, Is the true nile, and one to 
which there should be no exceptions without an express order of the court 
during the term or consent of the parties, save under very extraordinary 
circumstances. Hère we flnd no order of the court, no consent of the par- 
ties, and no such circumstances as will justify a departure from the rule. 
A judge cannot act Judiclally upon the rights of the parties, after the par- 
ties in the due course of proceeding hâve both In law and in fact been 
dismissed from the court." 

We do not tMnk that the négligence or omission of counsel is 
such an extraordinary circumstance as to warrant the act of the 
court below in amending the bUl of exceptions, long after the term 
of the trial had passed, long after the parties had been dismissed 
from the court, and long after a biU of exceptions had been aUowed 
and signed. 

The judgment of the court below is afBrmed. 
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(Oircult Court of Appeals, Flfth Circuit May 30, 1893.) 

No. 56. 

1. Tblegraph Companibs— Failure to Déliter Message— TtiGHTS of Sendee. 

A person to whom a télégraphie message is directed cannot recover 
agalnst the company for failure to deliver the same, when he is no party 
to the contract under wlilch it is sent, and when the company is not in- 
formed, either by the terms of the message or otherwise, that the con- 
tract is for his beneflt. 

2. Same— Damages— Mental Supfeuing. 

Damages cannot be recovered from a telegraph company for mental 
sufTering resulting from ^mple négligence in the prompt delivery of a 
message announcing the dangerous illness of a relative, as such damages 
are too uncertain, remote, and spéculative. 
8. Fédéral Courts— Epfkct ot State Décisions. 

The question of the liabillty of a telegraph company for a failure to 
promptly deliver a message is one of gênerai law, as to which, in the 
absence of statutory provisions, the décisions of the state courts are not 
controlling upon the fédéral courts. Railroad Co. v. Baugh, 13 Sup. Ct 
Bep. 914, applied. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. Keversed. 

Statement by PAUDEE, Circuit Judge: 

The défendant in error brought his action against the plalntifl In error In 
the district court of Coryell county, state of Texas, and caused summons to 
be Issued, returnable to the January term, 1892, of said court On the péti- 
tion of the plaintiff in error the case was duly removed to the circuit court 
of the United States for the northern district of Texas. After such removal 
the plaintiff, défendant in error hère, flled his flrst amended original pétition, 
in lieu of aU other pétitions, upon which the case was trled, and wMch 
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reads as foUows: "Now cornes A. Wood, plalntiBf In above-styled cause, 
complalnlng of défendant, the Western Union Telegraph Oompaoy. and filea 
this, Us first amended original pétition, In Heu of his original pétition liereln, 
and for amendment shows the court that plaintlff résides in Cîoryell county, 
Tex.; that the défendant Is a body corporate, duly Incorporated, and has 
an oface aad agent, A. W. Lyman, In Gatesvllle, Coryell county, Tex.; that 
sald défendant Is doing business in the state of Texas, and engagea in trans- 
mltting messages for hire; that the sald défendant corporation now owns 
and opérâtes, and dld so own and operate, a telegraph Une, on the 22d day 
of October, 1891, from the town of McGregor, in the county of McLennan, 
state of Texas, to the town of Gatesvllle, In Coryell county, Tex. ; that a 
brother of the plaintlff, G. W. Wood, resided la JefCerson, Marion county, 
Tex., at which point the défendant was also opéra ting its said Une ol tele- 
graph; that about sald date the sald brother, . G. W. Wood, became very 111, 
and desiiing the présence of plaintiff, to comfort liim in his ls^?t -illness, and 
to settle important business matters, he proeured a telegram to be sent to 
his son, Johïl A. Wood, who resided In McGregor, McLennan county, Tex., 
reguestlng the présence of his said son and plaintiff's nephew, and requesting 
said son to notlCy plaintifC of his said illness; that o^ the 22d day of October, 
1891, thesàld John A. Wood, in response to sald telegram sçnt him by his 
father's request; and as the agent and acting for plaintiff, dëllrered to the 
agent of défendant, In McGregor, Tëx4 a telegram substantlally as follows: 
'To A. Wood, Gatesvllle, Texas: Recelved telegram. Pa is very lovv. 
Aslîed to wlre you. John A. Wood.' Plaintiff shows that the person referred 
to as 'Pa', In sald telegram, was the said G. W. Woôd, ànd that said G. 

W. Wood died at his home in Marion county, Tex., on the day of 

October, 1891; that, at the time sald message was delivered to defendant's 
agent In McGregor, the same was pald for by John A. Wood; that the price 
paid for sald telegram was the amount demanded therefor by the agent of 
défendant, the same being the usual and customary charges for such services, 
vlz. twenty-fivô .cents; that sald message was correctly transmitted and re- 
celved at the office of défendant in Gatesvllle, Tex., at twenty-two minutes 
past eleven o'clocli A. M. on the day same was sent; that the plaintiff then, 
and for a Igtig time prier to the date of sald message, resided , within the 
corporate liinlts of the town of GatesviUe; that his résidence, is within a 
Iialf mile of defendant's office, and that he and his résidence £ire well linown 
to defendàhttn Gatesvllle,, and to almost evéry Inhabltànt pf sald town; that 
plaintiff w'as ' tn sald town, and about home, ail said dày, \ and plaintiff 
shows that notwlthstanding he wâs well imown, and had his place of rési- 
dence In said town, and that défendant knew the importance and contents, 
and that the words and contents of sald message to plaintiff apprised de- 
fendant of the Importance therèof, and that tne Ircportance pf same was 
made knowh to défendant at McGregor, by the message recelved by John A. 
Wood, and by John A. Wood apprislng defendant's agent thëreof when send- 
ing same, the said défendant not only falled to deliver saiûe promptly, but 
did not deliver same at aU; that defendant's faUure to deliver said telegram 
as it had contracted to do was occasloned by Its own willful and careless 
conduct and negUgence. Plaintiff shows that had défendant promptly de- 
livered said telegram, or had they delivered same at any time béfore the 
hour of 2 o'clock P. M. on the day It was recelved, plaintiff couJd a,nd would 
liave started on his way to see his brother by the train vfhlch left Gates- 
ville at half past two o'clock, and wi>uld hâve i-eached his brother's résidence, 
and been wlth him, two dajs before bis death; that, had sald telegi'am been 
delivered at any time before said hour on the day after it was recelved, he 
could and would hâve been wlth his sald brotlier at loast oi'.e d.iy before his 
deatli. PlaintifC. fnrther shows that.at the time of the death of said G. W. 
Wood there exlsted certain business transactions, of great lmp!>rtance and 
value, between him and plaintiff, which were iii an unsettled condition, and 
by his death the same romains to be settled with his helrs, whtch wiU oc- 
casion much expense, time, and trouble, to plaintiff's gréât damage, and 
which hâve caiised plaintlff distress and worry of mind; that by reason of 
defendant's willful and careless negUgence thls plaintlff was deprived of the 
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privilège of being at tlie bedside of hls brother in hls last lllness, and com- 
forting hlm in his death, and from attendlng hls funeral and burial, and by 
bis présence comforting and consoling the bereaved family of his deceàsed 
brôtt'Sr, to hls great distr-iss and mental agony and pain. And plalntiff 
says, by reason of ail of said allégations herein set ont, he bas been damaged 
by said défendant in the fiill sum of twenty-five bundred dollars actual dam- 
ages, and on account of defendant's willfiil conduct and gross négligence, In 
faillng to deliver said telegram, be lias been damaged in the furtber sum of 
twenty-flve bundred dollars as exemplary damages. Wherefore, plaintiff prays 
for judgment for said sum of twenty-flve bundred dollars actual damages, and 
twenty-flve bundred dollars exemplary damages, and costs of suit; and ne 
prays such further relief, both légal and équitable, gênerai and spécial, as be 
may be entitled to, and, in duty bound, will ever pray," etc. 

To this pétition the plaintiff in error, défendant in the court below, flled its 
first amended original answer in lieu of ail other pleas therotofore flled In the 
case, and therein, as pormitted by the practlce in the state of Texas, flrst 
demurred generaUy to the plaintifif's pétition as insufficient in law, then 
specially demurred: 

(1) That in so far as plaintiff seeks to recover damages for alleged failure 
to arrange business matters, and for alleged mental suffering and distress, 
his pétition is insuffldent, for the reason that such damages are rèmote, 
uncertaln, and not within contemplation of the parties at the time, and not 
an élément of actual damages In the case, and, under the allégations of tbo 
pétition, not recoverable at ail. 

(2) That, in so far as plaintiff seeks a recovery for damages therein for 
alleged mental distress, said pétition is insufficient, in this: that the amount 
claimed is and was below the jurisdiction of the circuit court, 

The défendant also flled a gênerai déniai or gênerai traverse of the alléga- 
tions of the pétition, and a spécial plea setting up the contributory negUgence 
of the plaintiff; also, a spécial plea setting up the spécial rules and régula- 
tions of the défendant, govemlng the sending of messages, under which it only 
imdertook to make free delivery, in towns the size of Gatesville, within a 
radius of half a mile of its oflice, and averred that the plaintiff did not, at 
the time said message was received, nor at any time, réside within half a 
mile of said office, and that no arrangements were made, and no contract 
entered into, to make delivery of said message outside of said limits, and no 
extra compensation was ever paid or guarantied for the spécial delivery of 
said message outside of said limits. 

On the trial of the cause there was a verdict for the plaintiff in the sum of 
$1,250, and judgment was entered thereon. The plaintiff in error thereupon 
brought the case to this court for review, assigning errors as foUows: "First 
assignraent of error: The court erred in overruling gênerai demurrer of tbe 
défendant to plaintiffl's pétition, because said pétition failed to show any 
cause of action, of which said court could bave, hold, and maintain jurisdic- 
tion, ail of which appears at large by Inspection of said pétition, and said 
demurrer thereto. Second assignment of error: The court erred in over- 
ruling the first spécial exception and demurrer of défendant to plaintiff's said 
pétition. Third assignment of error: The court erred in overruling the 
second spécial exception of défendant to plaintiff's said pétition. Fourth as- 
signment of error: The court erred in overruling the third spécial exception 
of défendant to plaintiff's said pétition. Fifth assignment of error: Tbe 
court erred in overruling the fourth spécial exception of défendant to plain- 
tiff's pétition." 

George Denegre, Walter D. Denegre, T. L. Bayne, Gaylord B. & 
Frank B. Clark, Jr., and M. A. Spoonts, (George H. Fearons, Stanley, 
Spoonts & Meek, and E. E. Meek, on the brief,) for plaintiff in error. 

S. B. Hawkins, John Clegg, and E. A. McDonald, (McDowell, 
Milker & Hawkins, White & Taylor, and Clegg & Thorpe, on the 
brief,) for défendant in error, among other authorities, cited the 
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folloMng line of Texas cases, wMcli are referred to, but not cited, 
îû ïlie ojîiiion: 

Telegraph Co. y. Nations, S2 Tex. 539, 18 S. W. Eep. 709; gtuart v. Tele- 
graph Oo., 66 Tex. 580-586, 18 S. W. Êep. 351; Railway Co. v. Levy, 59 
Tex. 542; Telegraph Co. v. Brœsclie, 72 Téx. 654, 10 S. W. Rep. 734; Tele- 
graph Co. v. Simpson, 73 Tex. 422, 11 S, W. Rep. 385; Téléphone Co. v. 
Grimes, 82 Tex. 89, 17 S. W. Rep. 831; Beliànce Lumber Co. v. W. U. Tel. Co., 58 
Tex. 394; lioper v. Telegraph Co., 70 Tex. 693, 8 S. W. Rep. 600; Telegraph 
Co. V. Sheffleld, 71 Tex. 576j 10 S. W. Rep. 752; Telegraph Co. v. Adams, 75 
Tex. 536, 12 S. W. Rep. 857; Andersen v. Telegraph Co., (Tex. Sup.) 19 S. 
W. Rep. 285; Martin v. Telegraph Go., (Tex. Olv. App.) 20 S. W. Rep. 
861; Telegraph Co. v. Berhiger, 84 Tex. 38, 19 S. W. Rep. 336; 
Telegraph Co. v. Jones, Si Tex. 271,. 16 S. W. Rep. 1006; Telegraph 
Oo. V. Moore, 76 Tex. 67, 12 S. W. Rep. 949; Telegraph Oo. v. Bdsall, 74 Tex. 
rtô3, 12 S. W,,Rep. 41; Telegraph Co. v. Feegles, 75 Texl 537, 12 S. W. Rep. 
860; Potts y. Telegraph Co., 82 Tex. 545, l8 S. "W. Rep. 604; Telegraph Co. 
V. Ward, (Tex. App.) 19 S. W. Rep. 898; Telegraph Co. v. Rosentreteï, 80 Tex. 
406, 16 S. W. Rep. 29; Telegraph Co. v. Cooper, 71 Tex. 507, 9 S. W. Rep. 
598; Hays V. Eailroad Co., 46 Tex. 279; So Relie v. Telegraph Co., 55 Tex. 
310; 'Telegraph Co., v. Carter, (Tex. Civ, App.) 21 S. W. Rep. 689; Haie t. 
Bonner, 82 Tex. 33, 17 S. W. Rep. 605; Telegraph Co. v. Rlchardson, 79 Tex. 
649, 15 S. W. Bep. 689. 

Before PABDEE and McCORMICK, Circuit Jndgès, and LOCKE, 
District Judge. 

PAUDEE, Circuit Judge, (after stating the facts as above.) The 
right of the défendant in errer, plaintiff in the court below, to re- 
cover damages in this action must be based upon the contract 
entered into with the Western Union Telegraph Company to trans- 
mit and deliver the message in question; and tliis whether the 
action is One technically for damages for breach of contract, or is 
an action sounding in tort. The facts, as narrated in the first 
original amended pétition, show that one Q-. W. Wood, a brother of 
défendant in error, residing in Jefferson, Marion county, Tex., became 
very ill, and desiring the présence of the défendant in error, to coni- 
fort him in his last Hlness, and to settle important business matters, 
procured a telegram to be sent to his son, John A. Wood, who resided 
in McGregor, McLennan county, Tei., therein requesting the prés- 
ence of his said son, and requesting said son to notify his brother, 
défendant in error, of his said illness. John A. Wood thereupon 
delivered to the agent of the telegraph company, for transmission 
and delirery, the foUowing message: "To A. Wood, Gatesyille, 
Texas. Eeceived telegram. Pa îs very low. Asked to wire you. 
[Signed] John A. Wood." The person referred to as "Pa," in said 
telegram, -was the said G. W. Wood. At the time thé said message 
was deliTcred to the telegraph oompany's agent for transmission 
and delirery, the price demanded for sending the same was paid 
by said John A. Wood. It is not shown that the défendant in error 
was a party to, or privy to, the contract thus entered into, nor does 
it even appear that the contract was entered into for the benefit 
of the défendant in error. On the contrary, so far as the telegraph 
company had notice, it was for the benefit of G. W. Wood. We 
notice in the pétition the statement, "the said John A. Wood, in re- 
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sponse to Ms father's telegram, and as tlie agent and àcting for 
plaintiff, delivered to the agent of défendant," etc., but we consider 
ail that is said with référence to John A. Wood's being the agent 
and aeting for the défendant in error as a statement of a conclusion 
of law, rather than of fact, and as entirely refuted by the detailed 
facts set forth in the pétition itself. The action being founded up- 
on a contrâct, the elementary rule is that no onè can sue for damages 
thereon who is not a party to the oontract. 

"This rule is often expressed in the maxim that no one can sue on a con- 
trâct 'Who l8 a étranger to the contrâct, or who is not privy to if In what- 
ever worfls expressed, It embodieg the prînciple that 'Rlghts founded on cou- 
tract belong to the person who has stiptilated for them,' and no other, and, 
therefore, that no one can sue for the nonperformance of an agreement to 
which he was not, either dlrectly or through his agent, a party. * * * It 
is, in short, 'çlèar that an action of contrâct cannot be maintained by a 
person who Is not a party to the contrâct; and the same princlple extends 
to an action of tort arlsing out of the contrâct.' No one, therefore, can bring 
an action for a breach of contrâct merely because he thereby sufCers loss 
or damage, since a person œay bè damaged by the breach of a contrâct to 
whlch he is not a party, and under which, therefore, he has no rights. The 
loss he suffers, In so far, of course, as it arises merely from the breach of 
the contrâct, Is damnum absque Injuria, and afCords no cause of action." 
Dlcey, Parties, marg. pp. 77, 79; 3 Bouv. Inst p. 134. 

We can see no reason why suits brought on oontract for the trans- 
mission of messages by telegraph, and where the damages claimed 
are wholly based on nonfeasance, should be excepted from the gên- 
erai rule. There seems to be still less reason to make an exception 
where the case further shows that the damages claimed for non- 
feasance are unaccompanied by injury to the i)erson or purse. 

In Playford v. Telegraph Co., L. E. 4 Q. B. 706, where the plaintiff 
Hued for damages for the erroneous transmission of a message by tele- 
graph, sent to him by merchants from whom he had asked an offer 
for ice, it was held that the défendantes liability arose only from 
contrâct As Sir Eobert Lush, delivering the opinion of the court, 
âaid: 

"The only question, therefore, Is, wlth whom was the contrâct made? and 
t» this there can be but one answer: It was made with Messrs. Rica & 
Hellyer. The ofCer was sent by them on their own behalf, and In their own 
interest. In so doing they acted, It is true, on the Invitation of the plaintiff, 
but not as his agents, or as representlng hlm. * * * It follows that the 
plalutifC, who is a stranger to the contrâct with the company, cannot main- 
tain an action against them for the breach of it." 

In the case of Eailway Co. v. Levy, 59 Tex. 563, a father sued a 
railway company, which owned and operated a telegraph Une, for 
négligence in failing to transmit a message sent to him by his son, 
informing him of the sudden death of the son's wife and child. It 
was held that the contrâct between the son and the company could 
not be made a basis of recovery by the father. In delivering the 
opinion of the court, Mr. Justice Stayton said: 

"The Engllsh cases hold, substantlally, tliat a person to whom a message 
Is sent cannot malntain an action, notwithstandlng pecuniary Injury may 
resuit to him by the failure of a telegraph company correctly, or within a 
reasonable time, to transmit it, unless the sender sustains to the person to 
whom the message is sent the relation of agent, through which privlty of 
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contracl; Is established. Playford v. Telegraph Co., L. B. i Q. B. 706. This 
doctrine haB iot been accepted by the coiirts of thls country, but none of 
them bave goiie to the estent of holding that the person to whom the mes- 
sage Is sent may maintaln an action for the négligence of a telegraph com- 
paûy in transmltting, wlthout averment and proof of some actual pecunlary 
in jury sustained thereby." 

In EUiott V. Telegmph Co., 75 Tex. 18, 12 S. W. Kep. 954, tlie 
plaintiffs were operating a sawmill, and, having broken their saw, 
one of the firm went to a neighboring village, and engaged Stewart, 
a member of the mercantile firm, to telegraph to St. Louis to parties 
to ship at once another saw for use in the milL A dispatch was 
prepared, but was handed to a traveling agent of the hardware firm 
to whom it was addressed. The agent did not send the dispatch, 
but sent another, in terms, "Express Galloway and Stewart one 
Disston circular ripsaw, iifty-six inches, terms régulât," signing it 
himself. It was not made known to the agent of the telegraph 
Company that the order was in bèhalf of plaintiffs, and the court held 
that no recovery could be had by plaintiffs agaiast the telegraph 
Company for damages for want of the saw, or for the failure to de- 
liver the dispatch. In delivering the opinion of the court, Mr. 
Justice Graines said: 

"It appears tltat, In delivering the dispatch written by himself, McAHen was 
not actlng imder the authorlty glven him by Stewart, which waa to cause 
to be transmltted the message written by the lalter. Belng the agent of the 
Company who was addressed, he probab^ deemed It best to make the order 
himself. * * * At ail events, he was not authorized to send that dispateh 
for Stewart, and It was not, therefore, the dispatch of platntiff, though in- 
tended for his beneflt In the case of Telegraph Co. v. Broesche, 72 Tex. 
654, 10 S. W. Eep. 734, the person who dellvered the message for trans- 
mission was authorized to do so by the plalntifP, who was immediately présent 
when it was dellvered. The damages clalmed wére for the losses accrulng 
by reason of plalntifC's mill lying idle for want of the saw. The face of the 
message did not advise the défendant that' It was Intended for the beneflt of 
plaintiffs, or that such persons existed,' and there was no évidence that de- 
f endant's agent knew the f act that the miU was idle for want of the saw. 
Tberefore, plaintiffs could not hâve recovered damages for the lose resiilting 
from thls source. If they had proved that the message written by Stewart 
was dellvered to the agent, they could, under the évidence, hâve recovered 
only the money pald for Its transmission." 

Again, in Telegraph Co. v. Young, 77 Tex. 245, 13 S. W. Eep. 985, 
it was held that "the liability of a telegraph company regarding the 
delivery of a message mûst be determined by the character of ita 
contract." 

We hâve examined the Texas cases cited by tlie appellee, where 
the person to whom a télégraphie message was directed has been per- 
mitted to maintain an action for the recovery of damages against 
a telegraph company for négligence in the transmission or delivery 
of the message ; but we do not find in any of them that the Case of 
Levy, 59 Tex. 563, has been overruled, or even doubted, but that in 
each case, in the opinion of the court, the circumstances showed the 
party suing had either himself procured the sending of the message, 
and, therefore, was privy to the contract, or was, to the knowledge 
of the telegraph company, the party for whose beneflt the message 
was intended. 
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In the présent case, as we Lave seen, tlie plaintiff himself neither 
procured the dispatch to be sent, paid tlie considération, nor was the 
telegraph company infomied, either in terms, or by the ténor of the 
dispatch, that it was for his beneflt, but was informed, so.far as the 
message itself read, that it was sent at the request, and for the 
benefit, of another party. In our opinion the gênerai exception 
and demurrer to the flrst amended original pétition should hâve been 
sustained. Besides demurring generally, the défendant in the court 
below, plaintiff in error hère, specially excepted and demurred to 
so much of the first amended original pétition as sets forth a right 
to recover damages for alleged mental suffering and distress, upon 
the ground that such damages are remote, uncertain, and not within 
the contemplation of the parties at the time, and not an élément 
of actual damages in the case, and, under the allégations of the 
pétition, are not recoverable. The overruling of this spécial de- 
murrer is assigned as error, and it présents the question which has 
been mainly considered in the argimient of this case. 

Défendant in error contends "that mental angnish, unaccompanied 
by injury to person or purse, is actual damage, and may be recovered 
as such." He supports his contention with a Une of décisions 
rendered in the suprême court of the state of Texas, with décisions 
of the suprême courts of Kentucky, Tennessee, Alabama, North 
Carolina, Lidiana, generally foUowing the Texas décisions, and with 
quotations as to the law on the subject from several text writers of 
réputation. Telegraph Co. t. Adams, 75 Tex. 536, 12 S. W. Hep. 
857; Anderson t. Telegraph Co., (Tex. Sup.) 19 S. W. Eep. 285; 
Martin v. Telegraph Co., (Tex. Civ. App.) 20 S. W. Eep. 861; Tele- 
graph Co. V. Longwill, (N. M.) 21 Pac. Eep. 339; Telegraph Co. y. 
Allen, 66 Miss. 549, 6 South. Eep. 461; Telegraph Co. v. Dubois, 128 
111. 248, 21 N. E. Eep. 4; Young v. Telegraph Co., 107 N. O. 370, 11 
S. E. Eep. 1044; Chapman v. Telegraph Co., (Ky.) 13 8. W. Eep. 880; 
Wadsworth t. Telegraph Co., 86 Tenn. 695, 8 S. W. Eep. 574; Tele- 
graph Co. T. Dryburg, 35 Pa. St 298; Eeese v. Telegraph Co., 123 
Ind. 294, 24 N. E. Eep. 163; Shear. & E. Neg. § 560; Cray, Com. Tel. 
65 et seq.; Thomp. Elect. § 424 et seq.; 3 Suth. Dam. 314; 2 Thomp. 
Neg. 847, § 11; 5 Lawson, Eights, Eem. & Pr. § 1972; Telegraph Co. 
V. Beringer, 84 Tex. 38, 19 S. W. Eep. 336; Telegraph Co. v. Jones, 
81 Tex. 271, 16 S. W. Eep. 1006; Telegraph Co. v. Moore, 76 Tex. 
67, 12 S. W. Eep. 949; Telegraph Co. v. Edsall, 74 Tex. 333, 12 R. W. 
Eep. 41; Telegraph Co. t. Feegles, 75 Tex. 537, 12 S. W. Eep. 860; 
Potts T. Telegraph Co., 82 Tex. 545, 18 S. W. Eep. 604; Telegraph 
Co. T. Ward, (Tex. App.) 19 S. W. Eep. 898; Telegraph Co. v. Bosen- 
ti-eter, 80 Tex. 406, 16 S. W. Eep. 29; Telegraph Co. v. Nations, 82 
Tex. 89, 18 S. W. Eep. 709. 

A careful reading of the cases cited will show that, in the main, 
they do not déclare the gênerai proposition applicable to aU cases, 
that mental anguish resulting from the breach of a oontract, or even 
from the neglect of a duty, unaccompanied with actual injury to the 
person or purse, will support an action for damages ; but they rather 
make an exception as against corporations and quasi public agencies, 
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whicli, from' the charâcter of theîr business as coniitton caméra, 
or in the nâttirë thereof, and from the public privilèges enjoyed, are 
èaid to be éharged with a public duty, as well as obligated to par- 
ticular inditiduala under spécial contracts. The logic seems to be 
that, as th^ are chargea with duties to the public, they may be held 
liable for mental anguish, unaccompanied with other injury, result- 
iiig from the breach of the contract; and this, not exactly as puni- 
tive damages or smart money, but rather as a case where damages 
should be allowed to the aggrieved individual in order to impress 
upon the défendant the great impoi'tance of faithfully performing 
his duty to the public. We do not refer to this for the purpose 
Of criticising the argument, but ratlier to suggest that telegraph 
companies, and other quasi public agencies referred to, are engaged 
in commerce, (W. U. Tel. Go. v. Texas, 105 U. S. 460;) that their 
rights, duties, and obligations under contracts in the Une of their 
business are matters arising under the gênerai law; and that in the 
courts of the United States the questions arising thereunder, in the 
absence of controUing statutes, are not controlled by the décisions 
of the courts of last resort of any particular s.tate in référence 
to like matters, although the cause of action originated in said state, 
(Eailway Cîo. v. Prentice, 147 U. S. 105, 13 Sup. Ct. Eep. 261; Rail- 
road Co. v. Baugh, 13 Sup. Ct. Eep. 914, recently decided, not yet 
offlcially rei)orted.) 

The gênerai rule that mental anguish and suffering, unattended 
by any injury to the person, resulting from simple actionable négli- 
gence, cannot be sufficient basis for an action for the recovery of 
damages, is maintained and supported by an unbroken line of Eng- 
lish authorities, by the conceded state of the gênerai law prior to 
the So Eelle Case, 55 Tex. 308, (in 1881,) and by the uniform dé- 
cision of the fédéral courts, and décisions of the suprême courts of 
Nevada, Dakota, Kansas, Maine, Mississippi, Greorgia, Massachu- 
setts, and by the opinions of several text writers of unquestioned 
standing as expounders of the law. Lynch v. Knight, 9 H. L. Cas. 
577; Flemington v. Smithers, 2 Car. & P. 292; Railway Co. v. 
Coultas, 13 App. Cas. 222; Johnson v. Wells, 6 Nev. 224; Rus- 
seU V. Telegraph Co., 3 Dalc. 315, 19 X. W. feep. 408; Salina 
V. Trosper, 27 Kan. 564; West v. Telegraph Co., 39 Kan. 95, 17 
Pac. Eep. 807; Wyman t. Leavitt, 71 Me. 227; Telegraph Co. v. 
Rogers, (Miss.) 9 South. Eep. 823; Chase v. Telegracb Co., 44 Fed. 
Eep. 554; Crawson v. Telegraph Co., 47 Fed. Eep. 544; Chapman 
V. Telegraph Oo., (Ca.) 15 S. E. Eep. 901; Canning v. Williams- 
town, 1 Oush. 451; Wilcox v. Eailroad Co., 52 Fed. Eep. 264, 3 C. 
0. A. 73; Tyler v, Telegraph Co., 54 Fed. Eep. 634; Wood's Mayne, 
Dam. p. 74, note; Wood, Ey. Law, p. 1238; 5 Amer. & Eng. Enc. 
Law, p. 42, note 2; Pierce, E. E. 302; Eailroad Co. v. Stables, 62 
m. 320; City of Chicago v. McLean, 133 Hl. 148, 24 N. E. Eep. 527; 
Trigg v. Eailroad Co., 74 Mo. 147; Walsh v. Eailroad Oo., 42 Wis. 
23. See, also, Kennon v. Gilmer, 131 U. S. 22, 9 Sup. Ct. Eep. 696; 
Terwilliger v. Wands, 17 K Y. 54; Eaili"oad Co. v. Packer, 9 Bush, 
455; Joch v. Dunkwardt, 85 111. 331; Paine v. Eailroad Oo., 45 
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lowa, 570; Eailroad Cîo. v. Stevens, 9 Heisk. 12; Mulford v. Clewdl, 
21 OMo St. 191; Freese v. Tripp, 70 ni. 497; Clinton v. Laning, 
61 Mich. 355, 28 N. W. Eep. 125; Meidel v. Anthis, 71 HI. 241; 
Masters v. Warren, 27 Conn. 293; Stewart v. Ripon, 38 Wis. 584. 

We hâve carefuUy considered the question presented, having 
been aided by able counsel orally and with elaborate briefs, and 
our conclusion is that upon principle, and the weight of authority, 
damages cannot be recovered from a telegraph company for mental 
anguish resulting from simple négligence in the prompt delivery 
of a télégraphie message, as the same are too uncertain, remote, 
and spéculative. 

In liie case of Wadsworth v. Telegraph Co., supra, Judge Lurton, 
dissenting, said: 

"The, reason why an independent action for sucli Injuries cannot and ought 
not to be sustalned is found In the remoteness of such damages. * * • 
Such Injuries are generally more sentimental than substantlal, depending 
largely upon pbyslcal and nervous condition. The suffering of one under pre- 
cisely the same circumstances would be no test of the suffering of another. 
Vague and shadowy, there is no possible standard by which such an Injury 
caa be justly compensated, or even approxlmately measured. Easlly simu- 
lated, and impossible to disprove, it falls withln ail of the objections to spécu- 
lative damages, which are universally excluded because of their uncertain 
character. That damages so Imaglnary, so metaphyslcal, so sentimental, shaJl 
be ascertained and assessed by a jury with justness, not by way of punishment 
to the défendant, but as mère compensation to the plalntifif, is not to be ex- 
pected. That the grief natural to the death of a loved relative shaU be sep- 
arated from the added grief and anguish resulttag from delayed information 
of such mortal illness or death, and compensation given for the latter only, 
is the task imposed by the law, as determined by the majority. But the rule 
in question has not been llmlted, as clalmed, to actions based upon physical 
pain. It has, as we hâve already seen, upon the authority of Mr. Wood, been 
applied to actions of slander and libel. No matter how gross the insuit, or 
how harrowing to the feellngs, there can be no recovery if the slander dld not 
imply a crime, or resuit In some spécial damage. The same rule applies in 
actions brought for the death of another. The plalntlfC must hâve a pecuniary 
Interest In such llfe; and In such cases there can be no recovery for the in- • 
jured feellngs, the grief, or anguish suffered by the plalntiff. In conséquence 
of the death for which the suit lies. Thls is the rule, regardless of the rela- ■ 
tion the deceased bore to the plalntifif. Whether husband or wlfe, or parent 
or child, the rule Is the same. The damages are for the pecuniary loss sus- 
tained. • • * The prtaciples upon which thls suit la malntalned seem to me 
so radical a departure from the headlands of the law, and to so seriously 
threaten the uprooting of doctrines that I hâve been taught to révère as the 
very foundation stones of the System of our law, upon the subject of con- 
tracts and damages, as to make it my duty to glve expression to my vlews 
upon the questions Involved." 

In the well-considered case of Telegraph Co. v. Eogers, supra, 
Mr. Justice Cooper, after ably reviewing the adjudged cases, said, 
for the suprême court of Mississippi: 

"We are not disposed to départ from what we consider the old and settled 
princlples of law, nor to foUow the f ew courts in which the new rule has been 
announced. The difflculty of applylng any measure of damages for bodlly 
injury Is unlversaUy recognlzed and commented on by the courts. But in that 
class of cases demands for simulated or imaglnary injuries are far less likely 
to be made than wUl be those in sults for mental pain alone. No one but the 
plaintifC can know whether he reaUy suffers any mental dlsturbance, and ita 
extent and severity must dépend upon hls own mental peculiarity. In the na- 
ture of things, money can neither paUiate nor compensate the Injury he has 
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sustalned. 'Mental pain and anxiety the law cannot value, and does not pré- 
tend to redress, when the unlawful act «wmplalned of causes that alone.' 
Lynch v. Knight, 9 H. L. Cas. 577. The rapld multiplication of cases of this 
chafacter in the state of Texas since the Case of So ReUe indicates to some 
extent the fleld of spéculative litigation opened up by that décision. The 
course of décision shows how difficult the subject is of control. In So Kelle's 
Case It was held that the sendee of the undellvered message, who had pald 
nothlng for Its transmission, mlght recover for the mental sufCerIng flowing 
from its nondelivery. In RaUroad Oo. v. Levy, 59 Tex. 564, that case was 
overruled in so far as the right of action was recognized in the sendee, and 
it was held that only the person entering Into the contraet wlth the company 
mlght sue. But in Telegraph Co. v. Cooper, 71 Tex. 507, 9 S. W. Rep. 593, 
where the husband had sent the dispatch caUhig a physician to attend his 
wife in her confinement, it was held that the husband (the sender of the 
message) could not recover for his mental sufCerings, caused by the négli- 
gence of the Company in faUlng to dellver the message, but that, suing in 
right of his wife, (who was not a party to the contraet wlth the company,) 
he mlght recover for her mental suffering. It is held In that state that the 
telegraph company must be informed, either by the face of the message, or by 
extraneous notice, of the relatlonshlp of the parties, and the purport of the 
message, to warrant the recovery of damages for mental suffering. It has 
been declded that this dispatch dld not sufflciently indlcate thèse facts: 'Willie 
died yesterday at sis o'clock. Will be buried at Marshall Simday evening;' 
(Telegraph Co. v. Brown, 71 Tex. 723, 10 S. W. Eep. 323,) while the foUow- 
ing one did: 'Billie is very low. Corne at once,' (Telegraph Co. v. Moore, 
76 Tex. 66, 12 S. W. Rep. 949.) And a distinction seems to be drawn be- 
tween the négligence of faillng to dellver a dispatch which causes mental pain 
and suffering, and faillng to dellver one which, if delivered, would relieve 
such suffering. In Rowell v. Telegraph Co., 75 Tex. 26, 12 S. W. Rep. 534, 
the plainttffi and his wife had received information of the dangerous lllness 
of her mother. Subsequently, a dispatch was sent, contalning information 
of the mother's improved condition. . This dispatch the company fajled to de- 
llver. Suit was brought, but recovery was denled, the court saying: 'The 
demurrer was properly sustalned. The damage hère complalned of was the 
mère continued anxiety caused by the failure promptly to dellver the message. 
Some klnd of unpleasant émotion in the mind of the injured party Is probably 
the rcsult of a breach of contraet, in most cases. But the cases are rare In 
which such émotion can be held to be an élément of the damages resulting 
from the breach. For injury to feelings. In such cases, the courts cannot give 
redress. Any other rule would resuit in intolérable litigation.' The manlfest 
efCect of this décision is to deny to a party Injured redress for mental suf- 
fering contemplated by the parties to the contraet as the probable consé- 
quence of its breach. The distinction drawn by the court Is so unsubstantlal 
that it was evidently resorted to for the purpose of obstructing the tlde of 
■•intolérable litigation' flowing from the décisions foUowing the So Relie Case. 
Kentucky, Tennessee, Indiana, and Alabama hâve but recently established 
the rule, the dangers and difficulties of which are becoming apparent in 
Texas. The 'intolérable litigation' Invlted and appearlng in Texas has -not 
yet fairiy commenced in those states. It will, however, appear in due time, 
and the courts will be forced to resort to reflned Umltations, as Texas has 
done, to restrict it. We prefer the safety afCorded by the conservation of the 
old law, as we understand it to be, and are of the opinion that no recovery 
for mental suffering can be had, under the circumstances of this case." 

With the reasoning and conclusions of thèse two eminent judges, 
we fuUy concur. The judgment of the circuit court should there- 
fore be reversed, and the case remanded, with instructions to enter 
judgment for the défendant, sustaining the gênerai demurrer and 
the first spécial demurrer to the plainttff's flrst amended original 
pétition, and dismissing plaintiff's suit, with costs, and it is so 
ordered. 
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TEXAS & P. BY. CO. V. LTIDLAM. 
(Circuit Court of Appeals, FIfth CU-oult June 27, 1893.) 

No. 121. 

L Carriebs— Railboads— DuTT op Passbngebs. 

It is the duty of a person about to take passage on a rallroad train to 
Inform hlmself when, where, and bow he can stop, under the régulations 
of the rallroad company; and if he makes a mlstake, not Induced by the 
Company, agalnst whlch ordinary care In thls respect would hâve pro- 
tected him, he has no remedy agalnst the company for the conséquences. 
Beauchamp v. Railway Co., 56 Tex. 239, followed. 

2. Same— Duty of Cokductob. 

Where a train not scheduled to stop at a certain station Is boarded by 
a person holding a ticket for such station, wlthout informing himself as 
to whether he can stop there or not, the mère falliure of theconductor 
to Inform him, at the flrst opportunity, that tlhe train cannot stop there, 
so that he can exercise the right to leave at any station he chooses, be- 
fore reaching hls destination, is not a breach of the company's obligation, 
so as to render it liable for damages caused to the passenger by being 
put ofC at the last preceding station, where he is subjected to great In- 
convenienee and exposure. Locke, District Judge, dissenting. 

8. Samb— Pailure to Stop at Station. 

A person -who boards a train, with a ticket to a given station, is en- 
tttled to be put off at that station. If the train usuaUy stops there to re- 
ceive or discharge passengers. 

4. Samb— Right op Company to Stop Trains Onlt at Certain Stations. 

In the absence of statutory régulations, a rallroad company may adopt 
régulations that certain passenger trains, ratming regularly on its road, 
shall stop only at designated places, and it is the duty of an hitending 
passenger to inform himself of such régulations. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. Eeversed. 

Statement by PAUDEE, Circuit Judge: 

On the 24th of Febniarj-, 1890, one Emma Ludlam bought a ticket at 
Texarkana for Stalls, a station on the Texas & Pacific Railway 58 mUes 
south of Texarkana. She boarded the night train, which was passenger 
train No. 3, and which was a through train. She had with her four chlldren; 
three of.tliem being the chlldren of her brother, James A. Ludlam, the de- 
fendant in error herein. She purchased no tickets for the chlldren, nor dld 
she pay any fare for them. Scan after leavlng Texarkana, the conductor 
took up her ticket, and when tho train arriyed at Kildare, a station 45 miles 
south of Texarkana, and before it arrived at Stalls, he told her his train 
dld not stop at Stalls, and that she would haye to get ofï at Kildare. She 
asked to be put ofl at Lodî, a station botween Kildare and Stalls, and the 
conductor told her the triiin dld not stop at Lodl, either. When the train 
arrived at Kildare, Emma Ludlam, together with the chlldren, were put off 
by the conductor, and they remained in the dépôt untU the next moming 
at 9 o'clock; when thoy took the moming train to Stalls, paying 23 cents 
fare from Kildare to Stalls. This suit was brought by James A. Ludlam, 
father of three of the chlldren who were with Emma Ludlam; and he sues, 
as next friend of said chlldren, for damages for breach of contract to carry 
said chUdren to Stalls that night, amd for damages sustained by them for 
being compelled to remain at Kildare ail night, in the cold, instead of being 
eaiTled to Stalls. The défendant answered by a gênerai déniai; and, 
further, that the said chlldren were passengers to Kildare, and not to Stalls, 
and did not ofCer to pay their way to Stalls, and therefore they had no right 
to be earried to Stalls, and, further, that said chlldren were on the night 
train known as "No. 3," whidh passes Stalls about 11 o'clock at night, and 
v.67F.no.4 — 31 
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that sald traJn did not stop at Stalls station, and that by a regular rule of the 
Company, pubUshed, eald train No.i 8 was a throngb train, and did not stop 
at Stalls or Lodl, Lodi b3lng the only station between KUdare and Stalls, 
and that thè CdndUctor of sald train Informed sald chlldren, and the person 
ta charge of them, that the train would not and could not stop at Lodi or 
Stalls. 

The évidence showed that, by a mie of the çompany, the nlght train 
(train No. 3) ■vy^as.npt allowed to stop at StàllS, and It was for this reason 
tiiat the condiictbr refused to stop at, that station. Train No. 1, coming from 
Texarkana, Stoppèd at Stalls aboUt 10 A. M. Trata No. 5, from Texarkana, 
stopped at Stalls at 5:43 P. M. Trahi No. 3, whlch passed Stalls at 10:50 
P. M., was a ttrough train from Texarkana to El Paso, and carrled through 
sleepers, and It was the ntle and regvdatlon of the company that train No. 3 
should not stop at Stalls at ail. This rule was set out ta the time cards, 
atod by folders issued to Ihe public. The case was tried on January 23, 
1890, and rësulted ta a Jiidgment for défendant in error for $500, from whioh 
Judgment the ! plaliitiff in error sùéd out ahd perfected this wrlt of error. 

PlatatlfC in eri'or fllcd the following âsslgnmenta of error: "(1) The circuit 
court errc^d in bliarglJlg the juiy as follows: 'If you belleve the lady, Emma 
Lurtlam, was w'iHje train as passençèr, and had a ticket from Texarkana to 
Stalls, and tho doiiductor had allowed the children to travél with her wlth- 
out tickets, theû it; was the duty of the conductor, as soon as he f ound that 
she had a ticket to Stalls, to promptly infonn her that the train dld not stop 
at Stalls, so she éould exercise the rlght to leave the train at any station 
she chose bç'ore reaching Kildare, her destination.' This was error, be- 
cause the law fli^cls not imposé upon the conductor the duty to Inform a 
passenger thàt me train on whîch he Is riding does not stop at à place 
named in a passenger's ticket, imless asked for. The charge was also error 
becanse there 'wftis no couiplaint in tlie pleading of his not telltag her, and 
there was no évidence of any injUry sustàined by reason of hls not teUlng 
her. (2) The court en'ed in charginç the jury as follows: Tf you belleve the 
lady had a ticket to Stalls, and the train upon which she was riding usually 
stopped at Stalls t» take on or let off passengers, then it was the duty of the 
company to hâve carrled her to Stalls that night, and they wotdd be liable 
If they dld not do so.' This charge was error, beeause It was proved that 
there was a rule of the company which forbade that train stopplng at Stalls, 
and the custom of other trains stopping there could not vary the rule, or 
justify the conductor in violating sald rule, and becatise lie custom of 
other tratas had not misled platatifC. (3) The court erred to refustag the 
foUowing charges asked by défendant: 'In this case, there betag no im- 
proper treatment of the chlldren, but only a refusai to carry them to Stalls, 
then, they having no tickets themselves, the only rlght to sue is in Miss 
Emma Tjudlum, who had the ticket, and thèse plainttffs cannot recover.' (.4) 
The court erred in refnsing the following charge asked by défendant: Ttie 
évidence shows that the plalntlffs took passage on the train in question 
wlthout making any inquiry as to whether the trata stopped at Stalls, and the 
évidence shows that, by a rule of the company, that train was not allowed 
to stop at Stalls, and the conductor did rlght ta not stopping that trata at 
Stalls.' (5) The court erred in refusing the following charge asked by de- 
fendant: 'The jury are charged that a railway company may make raies 
govemlng thelr business, by which one of their trains may be a through 
train, and not stop at small way stations, and it is the duty of a person about 
to talce passage on sald train to àscertaln if the train she is about to take 
wUl stop at the place of her destination; and, if a person boards a trata that 
dœs not stop at the station of his destination, then the company may put 
the person ofC at the last station before they do stop before reaching the 
passenger's destination, and for eàcb. act the company wotild not be liable.*" 

T. J. Freeman, for plaintiff in error. 

Before PABDEE and McOORMIOK, Circuit Judges, and LOCKE, 
District Judge. 
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PAEDEE, CîrcTïit Judge, (after stating tte facts as above.) It 
îs well-settled railway law that "it is th.e dnty of the person about 
to take passage 6û a faiiroad train to inform Kimself when, where, 
and how he can go or stop, according to thë régulations of the 
railroad company; and if be makes a mistake, not induced by the 
Company, against wMch ordinary care in this respect would hâve 
protected bim, be bas no remedy against the company for the con- 
séquences." See Beauchamp v. Kailway Co., 56 Tex. 239-249, and 
the authorities there coUated. 

The flrst assignment of error raises the question, when a person 
bas taken passage on a railroad train not scheduled to stop at bis 
destination, witbout previoualy informing himself when, where, 
and how he can go or stop, according to the régulations of the rail- 
road company, and is therefore wrongfuUy on the train, whether 
it is the duty of the conductor to promptly inform him that the 
train does not stop at the station to which he is destîned, so that 
he can exercise the right to leave the traîn at any station he chooses, 
before reaching the destination named in bis ticket. In short, 
the question is, where a person is wrongfuUy on a train, ts^ill the 
silence of the conductor, until he is ofûcially called to act, reverse 
the position, — put the passenger in the rigbt, and the railroad com- 
pany in the wrong? "Ibe conductor on a train bas many and varied 
duties to perform, ail under the régulations of the company which 
be is serving, and we are clearly of the opinion that, witbout proof 
to show that the conductor was autborized to vary the rules of 
the company in regard to the stopping of his train at a station not 
perm'itted under the rules, bis mère silence, under the circum- 
stances mentioned, cannot vary the obligation of the company in 
respect to the contract of carriage. In relation to this assign- 
ment, it is to be further noticed that the charge complained of is 
based upon an issue not made by the pleadings, relates to the re- 
covery of damages not sued for, and is objectionable as conjectural. 
See U. S. V. Breitling, 20 How. 252-254. 

The second error complained of is the charge to the jury, as 
follows: 

"If you believe the lady had a ticket to Stalls, and the train upon which 
she was riding usually stopped at Stalls to take on or let off passengers, then 
it was the duty of the company to hâve carried her to Stalls that night, and 
they would be liable if they did not do so." 

The évidence shows that the défendant in error's children were 
traveling upon a ticket sold by the company from Texarkana to 
Stalls. If the train, under the rules of the company, stopped at 
Stalls, the said children were properly on the train, and were im- 
properly put off at Kildare. The rules of the company become 
known to the public by proper publications, advertisements, and 
custom. In the charge complained of, tbe word "usually" is to 
be taken and understood as meaning babitually or customarily, 
and we are not prepared to say the charge was erroneous. On 
the contrary, if a certain train usually, babitually, or customarily 
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stops at a certain station to take on or let off passengerSj we are 
of iOpinion that the public may govem itself accordingly. 

The third assignment of errer, complaining of the refusai to 
charge the jury as follows: "In this case, there being no improper 
treatment of the ch'ildren, but only refusai to carry them to Stdls, 
then, they having no tickets themselves, the only right to sue is 
in Miss Emma Ludlam, who had the ticket, and thèse complain- 
ants cannot recover,"— is not well takeu, because, as we under- 
stand the suit, it is one to recover damages for improper treatment, 
as well as for violation of the contract of carriage. 

The fpurth and fifth assignments of error présent the question as 
to whether a railroad company, in the absence of statutory régula- 
tion or prohibition, may adopt régulations that a certain passenger 
train or trains, runntng regularly on its road, shall stop at only 
designated places or stations, and that it is the duty of the person 
about to take passage on the raîlroad train to inform hlmself 
^hen he can go, and where he can stop, according to the régula- 
tions of the company. We think the law on this question is well 
settled in favor of the right of the company to make tiie régula- 
tions, and as to the du,ty of the passenger to take notice of them. 
See Beauchamp v. Eailway Co., supra; 2 Wood, Ey. Law, § 356; 
Eailway Co. v. Pierce, 47 Mich. 277, 11 N. W. Rep. 157. Eegula- 
tions as to the running and stopping of trains are in f act absolutely 
necessary for the transaction of the company's business, and for 
the safety of the employés and passengers; and their violation, at 
the will pf the employé, or for the convenience of the passenger, 
ought not to be tolerated. In the state of Texas there is no stat- 
utory provision, prohîbiting railway companies from making such 
régulations; and the proof in this case is that, at the time of the 
matters complained of in this suit, there were three daily trains 
from Texarkana passing through StaUs. Train No. 1, passing 
Stalls about 10 o'clock A. M.; train No. 5, passing StaUs at 5:43 
P. M., — ^both stopping at StaUs; and No. 3, passing Stalls at 10:50 
P. M., — this latter being a through train from Texarkana to El 
Paso, carrying through sleepers, and, by the rules and régulations 
of the company, prohibited from stopping at Stalls. The proof 
further showed that this rule was shown by the time cards, and 
that circulars were issued to the public, advidng them of the fact. 
Under the testimony, this was not only a reasonable régulation 
for train No. 3, on the part of the company, but was reasonable for 
the public, as Stalls is only a side track, with no houses, (the near- 
est house to the station being about a half mile,) and two trains 
stop there daily. 

Under the law, and în this state of the proof, the trial judge 
erred in refusing the charges requested. The judgment of the 
circuit court is reversed, with costs, and this cause is remanded, 
with instructions to award a new trial. 

LOCKE, District Judge, (dissenting.) I dissent from the View 
herein expressed, that it was not the légal duty of the conductor 
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to infonn the passenger of the mistake she Lad made in taking 
a train not scheduled to stop at the station to which slie had piir- 
chased a ticket, upon his flret discovery of such a mistake, by 
taking up tke ticket. 
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CHAMBERLAIN v. SWAN. 

(Circuit Court, D. Soutli OaroUna, August 31, 1893.) 

1. Intoxicating Liqdobs— Sotjth Cabolina "Dispbksary Act"— Seizurb with- 

OCT Warrant. 

The South Oarolina "dispensary act," approved December 24, 1892, (sec- 
tion 25,) providing that intoxlcatlng "liquor intended for unlawlul sa^ 
in this State may be seized In transit and proceeded against as if It 
were unlawfully kept and deposited in any place," does not authorize a 
constable to seize without warrant a package of liquor shipped from 
without the state, and stored wlthln the state, prior to the statute taking 
efifect, in the warehouse of a railway company, in the charge of a receivér 
appointed by a United States court, and kept therein without conceal- 
ment. 

2. Same. . . 

To authorize a seizure imder this section, it was essential that it should 
appear that the goods were in transit, and were intended for unlawful 
use within the state; the détermination of thèse facts by the offlcer, upon 
his own suspicion, belng Insufflcient. 
8. Same— LiQUOKS Intended fou Unlawptjl Sale. 

Section 2 of the act, providing that any package containing intoxicat- 
ing liquors, without having attached thereto the certiflcate of a county 
dispenser, and which shall be brought into the state, or shipped out of 
the state, or from place to place ^àtUn the state, by any common carrier, 
shaU be regarded as intended for unlawful sale, is a rule of évidence 
prescribed only in proceedings against carriers violating the section, and 
had no application to the package in question, which was brought into 
the state prior to the time the act took efCect, and thereafter, to the 
time of seizure, kept in the warehouse. 

4. Same — Construction dp Act. 

Nothing contained in the act expressly authorizes search and seizure 
without warrant, and the court is not disposed to so enlarge the ténor 
of the act as to construe it as authorizing such search and seizure. 
B. Same — Constitdtional Law. 

An express authorization in the act to make search and seizure without 
warrant would "be uncoustltutional, as in violation of the state bill of 
rights, art. 1, § 22, probibiting imreasonable searches or seizures, and 
prescribing the formalities requisite to the issue of warrants. 

Pétition by D. H. Cliamberlain, receivér of the South Carolina 
Railway Company, appointed in the suit of Frederick W. Bound 
against said company and others, and rule thereon to show cause 
why C. B. Swan, a constable, should not be attached for contempt, 
in taking a package of liquor from the custody of the petitioner. 
TJpon demurrer to the pétition, supported by answer, the rule was 
made absolute, and the respondent adjudged guilty of contempt. 

Jos. W. Barnwell, for South Carolina Ey. Oo. 
D. A. Townsend, Atty. Gen., for respondent. 
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.;i813tfOîfTOîr, D Judge.-: TMs case cornes up on a pétition 

m^ tbe rule thereon to show cause why the réspondeat be tôt 
ai^($b6d;|or coatempt of thls court and lipon demurrér tothe péti- 
tion, supported by an answer. The facts of the case, as shown 
by the papers, are thèse: On the 12th April, 1893, the South 
Carolina Kailway Company, a corporation in the charge of a re- 
ceiver appointed by this court,, ^ and a common carrier, received 
from a Connecting l-oad a barrèl ôf liquor marked ""B," sMpped 
by Lowenstein Bros., citizens of North Carolina, from StatesvUle, 
in that state, and consigned to Charleston, S. 0. The barrel, after 
its arrivai, wàs stored in the Warehouse of the railway company, 
awaiting the ascertainment of the person to whom it was con- 
signed. Ôwing to some confusion, arising from the obscurity of 
the bill of lading, or from the iiiarks on the barrel, Uiere was much 
diflaculty in discovering this fact, and the matter was thoroughly 
investigated, It now appears tl;iat the real consignée was Justin 
P. 0'Nei|l, of Charleston, agent for the shippers. Pending this 
investigation, and while the goods were thus in the warehouse of 
the receiyëf, freight thereon being unpaid, and before any conclu- 
sion had ibèen reached as to the disposition to be made of the goods, 
0. B. Swan, the respondent, entered the warehouse, seized the 
goods, took them ôut of the custody of the receiver, and deposited 
them in the jail of Charleston county, in the care of the sheriff. 
This sélzure was on Ist August, 1893. The respondent showed 
no authority from either the consignée or consigner of the goods, 
nor did he produce any warrant, by virtue of which the search 
and seizure were made. When questioned as to his authority, 
he produced his commission as a constable of the state. His 
suspicions had been excited respecting this barrel, — it having been, 
presumably from necessity, removed from one part of the floor 
of the warehouse to another, — and he acted on his suspicions. 
At the hearing it was admitted that his course was of his own mo- 
tion, without instructions, certainly, from any one in the légal 
department of the state, and in ail probability he was without 
instructions from any pther person. After seizure the goods re- 
mained in the place of deposit selected by Swan, without any pro- 
ceeding or application whatever, until the issuance and service 
of this raie; thât is to say, from Aiigust Ist to August 8th. 

Were this a simple case of interférence with property in the 
hands and custody of this court, without notice to it, and without 
action on its part, its settlement would be easy. Were it even 
based upon a charge of violation of the law on the part of the re- 
ceiver, a,nd sustained by a mandate issuing from any proper au- 
thority, the, court would not be slow to believe that the manner 
of the exécution of the mandate arose from inadvertence, and 
would lend its aid to an investigation of the charge, ând a due 
exécution of the law. As a common carrier, the receiver is bound 
to respect and obey the laws of the state. He and the court from 
whom he holds his appointment are servants of the law, exception- 
ably bound to pay it the utmost déférence and respect But the 



BOTJND V. SOUTH CABOLINA EY. CO. 487 

real issue in this case is vastly more important than an interfér- 
ence with property in the hands of tlie court It Is far-reacMng 
in its conséquences, and concerna, not only the receiver, but every 
other citizen. 

Has any constable the right, without warrant, to search prem- 
ises, and to seize property, when he suspects that a violation of 
the law is intended? The leamed attorney gênerai, in an argu- 
ment characterized by ability and great fairness, admitted that, 
unless express authority was given him in the statute, he could 
not hâve àcted legally without a warrant. He relies upon cases 
in Massachusetts and Vermont in which this point is clearly 
stated. Upon examining thèse cases, — and no other référence to 
them is necessary, — it was found that the statute, in so many 
words, gave express authority to act without a warrant in cer- 
tain exceptional cases. When he sought this authority in ,the 
statute of South Carolina, he relies on the words of the twenty- 
fifth section: 

"AU such liquors intended for unlawfal sale in this state may be seized 
in transit and proceeded against as if it were tmlawfully liept and deposited 
in any place." 

This language certainly does not expressly authorize seizure 
without warrant; and before they can be seized, even under this 
section, it must appear that the goods were in transit, and that 
they were intended for unlawful sale in this state, — two facts, 
essential to the seizure, surely not determinable by a constable 
in his own mind, upon his own suspicion. The dispensary act 
itself créâtes the presumption against a package of intoxicating 
liquor that it is intended for unlawful sale in but one place only. 
The second section says: 

"Any package contalning intoxicating liqnors without such certiflcate [the 
certlficate of a county dispenser] which shaU be brought into this state or 
shipped out of the state or shipped from place to place wlthin the state by 
any railroad, express company, or other common carrier, shaU be regarded 
as intended for unlawful sale" 

This is a rule of évidence prescribed only in civil or criminal 
proceedings against the common carrier transporting liquors with- 
out such certiflcate and the language can be extended to no other 
case. It must be remembered that this section applies only to 
intoxicating liquors which shall be brought into the state, etc., 
after the act went into opération, Ist July, 1893, and has no ap- 
plication to this package, which was brought into the state 12th 
April, 1893, and thereafter was neither being shipped out of the 
state nor from place to place within the state, but was kept in 
the warehouse, and held there. The twenty-second section of 
this act is the key of it. It says: 

"Ail places where intoxicating liquors are sold, bartered, or given away 
in violation of this act or where persons are permitted to resort for the 
purpose of drihking intoxicating liquors as a beverage or where intoxicating 
liquors are kept for sale, barter, or delivery in violation of this act are hereby 
declared common nuisances." 
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Thiedrajijghtsinan of this section, -wltli great care, adds: 
"Aad If tàe existence of such nuisance be established elther In a civil or 
à criniinai Action upon the judgment of a court or Judge havlng jurisdlction, 
finding Sûéh- place to be a nuisance, the slierifC, his deputy, or any con- 
Btable of the proper county or city where the same is located, shall be dl- 
rected to shut up and abate such place by taking possession thereof if he bas 
not alrmdy done so under the provisions of this act and by taking posses- 
sion of the intoxlcating liquors foui^d thereliu" 

If tMs act dealt with. intoxicating liquors as if they were a deadly 
poison, whose présence is noxious, if the danger from them was 
treated as of the immédiate character attending a f erocious animal 
at large, or the seeds of a pestilence, then the language of the stat- 
ute might receive the most enlarged construction in seeking tw 
abate such a fearful nuisance. But it must be borne în mind that 
from the whole ténor of th'is act tlie use of intoxicating liquors 
as 9> beverage by the mass of the community is recognized, and its 
use for this purpose is not discouraged. The sale of it is to be con- 
ducted openly, and in public places. The whole purport, meaning, 
intent of the act is to place such sale in the hands of certain persons, 
recognized and appointed by the highest functionaries in this state, 
and to bring it within reach of titie people. Even upon gênerai 
princîples, it would be impossible to enlarge the ténor of the act, 
and to give énormous power to the most subordinate class of officiais 
known to the law, and to authorize such search and seizure by them 
■without warrant. Deep down in the heart of the Anglo-Saxon 
race is thé abhorrence of every such exercise of power almost abso- 
lute, and such exercise is never tolerated except in the most extrême 
and urgent cases, when the safety of tbe people becomes the su- 
prême law. But if the statute did, in so many words, expressly 
authorize the search and seizure without warrant, will this justify 
the respondent in this case? 

The constitution of South. Carolina, în its bîll of rîglits, (article 
1, § 22,) déclares: 

"Ail persons hâve a right to be secure from unreasonable searches or 
selzures of their persons, houses, papers or possessions. Ail warrants shall 
be supported by oath or affirmation and the order of the warrant to a 
civil offlcer to make search or seizure In suspected places or to arrest one or 
more suspected persons or to seize their property shaU be accompanied with 
a spécial désignation of the persons and the objecta of search, arrest or 
seizure. And no warrant shall be issued but in the cases and with the 
formailtles prescribed by the laws." 

This is the limit of the power of the législature in searches and 
seizures. 

In the case now before us there is not even the excuse for haste. 
The goods were stored and kept in a warehouse, not at a place for 
sale. No conceahnent whatever was practiced. In his answer the re- 
spondent says that for several days he saw the package, and 
watched it. Any notiflcation to this court would hâve absolutely 
secured hini from any removal of it. Within his reach, at any hour 
of the day, te could hâve gone before any justice or judge, and could 
Ixave obtained, or at least could hâve sought, a warrant. The pro- 
cess of law was within his reach. Even when he searched and 
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Bfiized the package, he openly disregarded the laV. For eight days 
he remained inactive, taking no steps whatever to justify, support, 
or legalize his action. It does not appear even that h.e reported 
it to any one. His contempt of private rights went far beyond 
his disregard of the existence and authorîty of this court. 

It is OTdered that the rule be made absolute, and that the respond- 
ent, C. B. Swan, be adjudged guilty of a contempt of this court. 

It is further ordered that the marshal of this district take htm 
in custody, and that he be imprisoned in the jaîl of Charleston 
county untU he returns to the custody of the receiver the barrel 
taken by him from the warehouse without warrant of law, and, 
when that has been surrendered, that he suffer a further imprison- 
ment thereafter in said county jail for three months, aaid untll he 
pay the costs of thèse proceedings. 



WAITB V. ROBINSON et aL 

(Carcult C5oTirt of Appeals, First Circuit AagQSt 1, 1893.) 

No. 40. 

Patbnts fob Inventions— Adjustablb CHAms— Infringbmknt. 

Letters patent No. 329,805, Issued November 6, 1885, to WllUam Bos- 
cawen, for an Improvement In chairs, conslsting of a slidlng supplemental 
foot, which may be used as a bracket to support the seat, is not In- 
fringed by a derlce whlch snbstitutes the feet of a chair for Its secon- 
dary frame feet, and for which letters patent No. 416,324 were issued 
to WilUam G. Cross, December 3, 1889. 52 Fed. Hep. 295, afflrmed. 

Appeal from the Circuit Court of the United States for the 
District of Massachusetts. 

In Equity. BiU by Gilman Waite against Charles H. Eobinson 
and others for infringement of letters patent No. 329,805, for an 
improvement in chairs, issued November 5, 1885, to William Bosca- 
wen, and by him assigned to Daniel L. Thompson, Charles A. Perley, 
and Gilman Waite, for an improvement in chairs. From a de- 
cree dismissing the bill, (52 Fed. Rep. 295,) complainant appeals. 
AflQrmed. 

James E. Maynadier, for appellant. 

George W. Hey and Alfred Wilkinson, for appellees. 

Before COLT, Circuit Judge, and WEBB and CARPENTER, 
District Judges. 

CARPENTER, District Judge. This is a bill in equity to en- 
join an aEeged infringement of letters patent No. 329,805, issued 
November 3, 1885, to William Boscav^en, for chair. The MU waa 
dismissed by the circuit court, and the complainant appealed. 52 
Fed. Rep. 295. The alleged*infringing device is that shown in 
letters patent No. 416,324, issued DecemDer 3, 1889, to William G. 
Cross. The circuit coiirt held that the patent in suit shows no 
patentable novelty; and, while we are of opinion that the decice 
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shôuldl-be affîrmed, we do not find It necessary to go se far as 
to flodth&t the patent is invallà, but rather rest our finding on 
the proposition that tlie patent must beao construed as to relieve 
the respondents of the charge of infringement. 

Adjustable chairs hâve been made in many forms and for varions 
uses, as tihie record fully shows; and there remains, indeed, very 
little room for invention. The "distinct idea," says the appellant, 
which is involved in his patent, is "a chair f rame with four f eet, 
two of which are always on duty as f eet, combined with a seat 
with but two feet, which are always idle while two feet of the 
frame are on duty, and vice versa," This may fairly be said to 
be the idea of the patent, if it be taken in connection with, and 
to be modifled by, certain structures already known. In the flrst 
place, the device of six feet operating as above described is shown 
in the patent No. 282,154, of July 31, 1883, to Edward H. Bolgiano. 
In that device the third or supplementary pair of feet are hinged 
to the front feet of the supporting framework. The device of 
using the front feet of the seat as supplementary feet is shown 
in the patent vNo. 202,788, of April 23, 1878, to Frederick, Caulier; 
the device of using ail four feet of. the seat for the same purpose 
appears in the patent, No. 259,36é, of June 13, 1882, to Lemuel A. 
Chichester; and the device of using the rear feet of the seat for 
the sàmé pùïpose appèars in the patents No. 191,294, of May 29, 
1877, tp Luther I. Adams, and No. 202,046, of April 2, 1878, to 
Charles A- Perley. 

There reniains nothing for this Jiatentee, as it seans to us, ex- 
cept hîs Spèdific device, which essentially consista in substituting 
for the pwinging or rotating supplementary. foot of the Bolgiano 
chair à sliding supplementary foot, and giving to this sliding sup- 
plementary foot the additional function of a bracket to support 
the seat. Neither of thèse functions appears to be performed by 
the mechanism of the Cross chair. In the chair of Boscawen, as 
in that of Bolgiano, there is a triangular supporting framework 
whose front feet are made double or divided int(xtwo parts, which 
two pàrt^ come into action alternately, while Cross has reached 
the same résuit by substituting the feet of the chair for the sec- 
ondary frame feet, after the gênerai method of constraction sug- 
gested by the device shown in the Caulier patent. 

The decreô will therefore be afflrmed, with costs. 



MOIvLER V. UNITED STATES. 

(Cârciilt Court of Appeals, Mfth Circuit June 20, 1898.) 

No. 115. 

Immigration^ CoNTHACtliABOK Law— 'Pbior Cont&àct Esséntiai, to Of- 
fense, r 

Neither the prepaying of transportatlon, nor the assistlng or encoura- 
glng, In any'wlse, the Importation, of an alien, is a violation of the contract 
labor act of Pehruary 26, 1885, (23 Stat. 8^, c. 164,) without a contrafit 
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or agreement, made previous to the Importation or migration, blndlng the 
allen to perform labor or service in the United States, its territories, or 
tlie District of Columbia. 

8. Samb— Pkocbbding not of CHiMisrAii Natubb — Evidence— Dépositions. 
A suit by tlie United States under the contract labor act of February 
26, 1885, (23 Stat 332, c. 164,) althougli brouglit to recover a penalty, Is 
a civil suit, and a déposition is admissible in évidence therein against 
défendant. 

8. Dépositions — Manneb of Taking — Mdst be Rbad to Deponknt. 

A déposition taken down stenographically, In questions and answers, 
and not redueed to writing in the présence of the witness, nor read over 
to or by him, is not properly taken, under Rev. St. |§ 863, 864, and Is not 
admissible In évidence against the objections of either party. 

4. Exceptions, Bill of— Findings of Faots. 

A blll of exceptions, which pnrports to be a flnding of facts, but is 
nelther a statement of facts by the parties, nor a flnding of facts by 
the court, but merely a recapitulation of conflicting évidence, is Insufll- 
clent 

In Error to the Circuit Court of the United States for the East- 
em District of Texas. 

Suit by the United States against Jens Moller and B. Âdoue 
for violation of the act prohibiting the importation of laborers 
under contract. Judgment was given for plaintiff, as against de- 
fendant MoUer, who now brhigs error. Eeversed. 

Statement by PAUDEE, Circuit Judge: 

This suit was instltuted In the court bdow by flling pétition as follows: 

"Your petltioner, the United States of America, herélnafter styled plaintiff, 
by and through Robert B. Hannay, United States attomey for the eastem 
district of Texas, duly quallfled as such, complalnlng of J. MoUer and B. 
Adoue, both of whom réside in Galveston coimty, Tex., under the jurlsdiction 
of thls court, and hereinàfter styled défendants, respectfully représenta and 
shows to the court: 

"That the défendants were stockholders in Galveston Bagglng & Cordage 
Factory, sltuated in Galveston county, Tex., in July, A. D. 1890, whlch Is 
now and bas been in opération for some months, maklng bagging and twlne 
with macbinery and a number of laborers, etc. At the same time the sald 
J. Moller was an agent for certain ships, known as the 'Black Star Llne of 
Steamers.' That during the month of July, A. D. 1890, the défendant, J. 
Moller, was in the city of Dundee, in Scotland, and, after receiving a letter 
from B. Adoue, président of the Galveston Bagglng & Cordage Company 
Factory, as aforesaid, stating that they needed labor for sald factory, and 
to get same, saw one James A. Russel, who resîded in the city of Dundee, 
In Scotland, and was then and there employed in a jute and flax factory, 
the sald James A. Russel belng then and there a subject of Great Brltain. 
That the sald défendant Moller then and there encouraged, sollclted, per- 
■ suaded, and Induced the sald James A. Russel to consent and agrée to eome 
to Galveston county, Tex;> to work in sald bagglng and cordage factory, 
and that on the 23d day of July, 1890, for a certain considération spedfied 
In a verbal contract and agreement made by and between the défendant Mol- 
ler and the sald James A. Russel, he, the said Russel, did leave the city of 
Dundee, in Scotland, and went, at the spécial Instance and request of sald 
défendant Moller, to Liverpool, in England. where he remalned untU the 
31st day of July, 1890, at whlch time he salled on the steamship Empress, 
one of the Black Star Line steamers, for Galveston, Tex., where he arrlved 
on the 22d day of August, 1890. That the défendant Moller, through hls 
agent, provided the said Russel wlth money, and paid or caused hls passage 
paid from Liverpool to Galveston, Tex. That before the sald Russel left 
Scotland the sald Moller promised him, and agreed that he should recelve. 
fifty-two shillings for each week's work performed in the sald bagglng and 
cordage factory In Galveston, Tex. That when the sald Russel arrlved In 
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Galveptdoa^ .Tejtjijha reported for duty at the Galveston Bagglng & Cordage 
F/^^^^j^^T^as «(sslgned work, wliere he Jias contlnued In the employment 
6t Mid Bagglng & Cordage Factory Company ever since. 

"i;i>,e, Sftid J^ipes A, Russel was on the lOtb dayof July, A. D. 1890, and la 
noW, a f<irèigliér a^I alien, bëing then and iJierè a citizen of Scotland, and 
sutoject of Great Britain, lié never having talcen the oath of aJlegiance to 
tùë United States, ail of whleh was well knpwn to the défendants at the 
time hé was induced and employed by said défendants to corne to Galveston 
county, Tex That the défendants did, by acts and words, on the lOth day 
of July, A. D. 1890, and on dlyers days thereafter, solicit, encourage, per- 
suade; and knowtngly asslst to tnlgraite and import sald James A. Russel, a 
foreîgher and alien as aforesald, Into the United States of America, to wlt, 
Gàlvéston county, Tex., previoUs to said Russel becomlng a résident and 
citizen of the United States, to perform labor as aforesald In said bagging 
and cçrdage factoiy, / 

"THàt 'the encoufaglng, assistlhg, and brlnging of sald Russel to the United 
States, and to Galveston, Tex., was at the spécial Instance and request of 
the said B^ Adoue, who was président of sald bagglng and cordage factory, 
and that the same was done with full knowledge on the part of thèse de- 
fendants th^t the laws of the United States prohlblted the Importation of 
forêign lâborérs to work as ' aforesald. Théir acts were done wiUfuUy and 
knowingly, to évade, and in violation of, sald law. Thé sàld contract and 
agreenlent 'made and entered Ifato' by and betweén the sald James A. Russel 
and dejEendant JMoUer in Scotland, as aforesald, was agreed to by sald Russel, 
wnéreùpon, he consented and ç^me to the United States, as aforesald, in pur- 
sïtakeë ôf saia contract and àgrèeiûent Sald agreement was ratifled by 
said J. Moller on the 31st day of July, A. î>. 1890, by hls 'acts, through 
hls agent, and subsequently agaln after sald J. Moller retnmed to the 
United States, to wit, Galveston county, Tex. That for the violation of the 
United States laws, by knowingly assisting, encouraglng, sollcitlng, migrat- 
ing, and Importing said alien, James A. Russel, as aforesald, by the défend- 
ants I^to the United States of America to perform labor and service under 
sai^ ,ifîp,ntract and ; agreement with said Russel, this suit Is brought for the 
recovery.of the forfeit and penalty of one thousand doUars; in behaU of the 
United States of America- 

"Premises çonsldered, plaintifC prays that the défendants be cited, as 
provlded by law, to answer thls pétition, and that, upon final hearing of this 
cause, plalntiff bave Judgment for the sum of one thousand dollars and aU 
the costs ofthls suit, and for gênerai relief, and, as In duty boimd, wiU ever 
pray." 

The Amendants in the court below appeared and flled an original answer, 
whereln thçy first demurred generally to the aforesald pétition, and then 
speclally «xcepted to said pétition, because: 

"(1) Ijt.does not charge any violation of the provisions of an act of con- 
gress : entltied 'An act to prohiblt the importation and immigration of for- 
elgaers^ and allens tunder contract or agreement to perform labor in the 
United States, Its territorles, and the District of Columbla,' approved Feb- 
ruary ,26, 1885, and the acts amendatory thereof. 

"(2) It does not allège that the défendants, or elther of them, prepaid the 
tranaportatlon of the' aliens named in the pétition tnto the United States, 
And-, 

"(3) It does not State how, or by what means, défendants assisted, solicited, 
or,eji<!quraged the alleged importation of sald aliens Into the United States 
And ■, .-, . I,.- 

"(4) Itdqes not déclare or set forth any contract or agreement to perform 
labor, in ;the lUnited States; madè previous to the Importation of sald allens. 
: "(5) The jCharges of persuasion, encouragement, etc., are conduirons of thè 
nleader, rather Hxan averments of fact. 

."(6) The promise or agreement attempted to be deelared on lacks mutu- 
ailty, ïin essentlal élément of a contract. 

"(7) The averments of the pétition are vague, imcertain, and iudeflnlte, 
and not such as the law requlres. 
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"(8) It does jiQt allège that the sald aliens were not skilled workmea 
brought to the United States, engaged imder contract in a foreign country 
to perform labor in tlie United States in and upon a new industry, not at 
présent established in tlie United States, nor tbat such labor could nôt be 
otherwise obtained. 

"(9) It does not sliow any contract or agreement, wherefore défendants 
pray judgment that said pétition be dismissed," etc. 

And, further answering, the défendants denied, ail and singular, the aver- 
ments of the pétition. The cause being called for trial, lx)th parties, in 
writing, waived a jury, and submitted the questions of law and of fact to 
the court The court overruled the gênerai demurrer and spécial exceptions 
to the plaintiffi's pétition, and thereupon, after hearing évidence, found "that 
the défendant B, Adoue is not liable as charged in the pétition, but that 
the défendant Jens Moller is liable as charged, and Is subject to a penalty 
in the statutory sum of one thousand dollars, and that judgment shoidd be 
entered accordlngly." 

Judgment was thereupon entered in favor of the United States against 
the défendant Jens Moller in the sum of $1,000, with interest thereon from 
■date at the rate of 6 per cent, per annum. 

During the trial of the case the défendants objected to the introduction 
of a déposition of one James Russel, and moved to suppress the same, upon 
the foUowing grounds: 

"First This proceeding being pénal in its nature, défendants hâve the 
right to be confronted in open court, upon the trial of this cause, with the 
witnesses against them, and it is not compétent, against thelr objection now 
hère made, to hear and détermine this cause upon évidence contalned in, or 
taken by, dépositions. 

"Second. Défendants, shoidd the foregoing be overruled, move to suppress 
and stiike out ail the foUowing part of sald dépositions, to wlt: AU those 
parts that relate conversations and transactions alïecting the rlghts or lla- 
bilities of J. Moller and B. Adoue, In their absence, or in the absence of either 
of them. AU those parts relating to letters or other documentary évidence, 
In the absence of the orlginals, their nonproductlon not being accoimted for. 
AU those parts that refer to any inducement held out, or promises made, 
to the witness, to influence hlm to come to the United States, as it Is not 
shown that he was under contract or agreement made previous to the im- 
portation of witness to perform labor or service of any kind in the United 
States, the alleged agreement not contalnlng the reqiiisites of a valid con- 
tract, lacking In mutuality, spécification as to tlme, and, in brief, as showing 
nothing more than a recommendation. 

"For the foregoing and other grounds manifest of record, défendants say 
that said questions to, and answers of, said James Russel, purporting to be 
his déposition, are incompétent, immaterial, Irrelevant, and Inadmissible, and 
shoidd therefore hâve been strlcken out. The objection based upon the fact 
that the déposition was not subscribed by déponent was waived." 

The court overruled the objections, and admitted the déposition in évi- 
dence, to which ruling counsel for défendants duly excepted. Ail the évi- 
dence admitted on the trial of the case was set forth in a bill of exceptions 
entitled "Findings of Fact," and the counsel closed the same with the stipu- 
lation "that the foregoing findings of fact by the court are a substantially 
true statement of the material facts in the case, and that the same is hereby 
«onsidered and treated, upon writ of error, as facts foimd by the court, 
within the meanlng of the statute, aind within the gênerai rule upon that 
subject, in manner and form stated." 

The plaintifif In error assigns errors for review in this court as foUows: 

"(1) The court erred ta overruling défendants' demurrer and exceptions to 
plalntlfC's pétition, which are, in effect, as foUows: 

"(a) The pétition does not charge any violation of law. 

"(b) It does not state how, or by what means, aside from prepayment of 
transportation, défendants assisted or encouraged the immigration of the 
allen, Eussel, and the charges in that behalf are mère conclusions of the 
■i)leader, and not averments of facts. 
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"(c) It does not set forth the essentlal éléments of a contract or an agree- 
«aelit to pkrfdrm lâbor to the United State», made preTloios to Imitlgéatlon. 

"(d) Thèawriiients are vague, nncèrtaln, and indéflnite. 
" "<«) It Is nbt aliegèd that thè said allen was not a skillëd workman brought 
to the United States to work In a nèw industry, not at présent establlshed 
in the United States, nor that such labor could not be otherwlse obtained. 

"(Û) The court erred In overruling défendants' objections to, and motion 
to suppress, the déposition o:é James Kussel, and certain parts thereof, for 
the reasons stftted in sald motion, which lè set forth in the blU of exceptions 
No. 2, and is hereby referred to for greatèr partlcularity, and the substance 
of wWch is that, as thls suit was In the nature of a crimlnal proceedlag, it 
was defendant's rlght to be confronted with the wltnesses against him, and 
évidence by déposition was not compétent or admissible; also, that évi- 
dence as to conversations and transactions not had in the présence of de- 
fendants should not be heard, belng res inter allos acta; also, those parts 
relatlng to létters and documents, the nonproduction of the orlglnals not be- 
lng aceounted for, should be excluded, as well as those parts relatlng to mère 
promises or indneements to the -wituess to come to the United States, it not 
belng shown that wltness was under contract made préviens to migra tloi» 
to perform labor in this country, the facts testlfled to by him not establish- 
ing any agreement valld as to mutuallty, or spécification as to time, nor 
showlng anything more than a recommendatlon, whlch Is not équivalent to 
the assistance or encouragement referred to by the statute, and there belng 
no évidence that défendant prepald the passage of wltness, and sald déposi- 
tion was Incompétent and Insufflclent to establish the Issues presented by 
the pétition, and Was immaterlal and irrelevant, and should therefore hâve 
been excluded." 

F, D. Minor, (James B. and Charles J. Stubbs, on the brief,) for 
plaintiff in ëitpr. 
F. B. Earhart, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Jndges, and LOCKE. 
District Judge. 

PAÉDEE, Circuit Judge, (after stating tiie facta.) This action 
was brought by the United States to recover from the défendants 
a penalty of |1,000, as prescribed by the act of congress entitled 
"An act to prohibit the importation and immigration of foreigners 
and aliens under contract or agreement to perform labor in the 
United States, its territories, and the District of Columbia." 

A careful reading of the said act will show that every violation 
must be based upon the existence of a contract or agreement, paroi 
or spécial, express or implied, made previous to the importation 
or migration, to perform labor or service in the United States, 
its territories, or the District of Columbia, Without such contract, 
there can be no violation of the act by prepayiug transportation, 
or by assîsting or encouraging In any wise the importation of aliens. 
U. S. V. Edgar, 48 Fed. Eep. 91, 1 C. C. A. 49; U. S. v. Bomeman, 
41 Fed. Eep. 751; U. S. v. Craig, 28 Fed. Eep. 795. See, also, Church 
of Holy Trinity v. U. S., 143 U. S. 457, 12 Sup. Ct. Eep. 511. 

The pétition in this case, which has been fully set out in the state- 
ment of facts, fails to suflaciently set forth that ihe défendants 
assisted and encouraged tbe importation qf any alien, who, previous 
to his migration or importation into the United States, (or there- 
after, for that mattér,) waâ under any contract or agreement, paroi 
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or spécial, express or implied, to perform labor or service of any kind 
in the United States. The pétition seems to hâve been drawn with 
a view not to assert such a contract, but rather to suggest the same 
by vague allégations and inferences. The gênerai demurrer and the 
spécial exceptions are well taken. 

The record shows that the alleged déposition of the witness James 
Eussel was taken pursuant to notice before a commissioner of the 
circuit court, under the foUowing circumstances: The counsel for 
the United States, the défendants, and their co\insel, and the wit- 
ness James Eussel, ail appeared before the commissioner, where- 
upon the witness was duly swom, examined, cross-examined, re- 
examined, recross-examined, and re-examined, by questions and 
answers taken down by a stenographer in 8tenograj.Mc writing. 
The déposition was not read over to the witness, but an adjournûient 
was had for four days for the purpose of enabling the stenographer 
to Write out the testimony so taken down by him, when the same 
was to be read over to the witness, and corrected, and signed by 
him; but thereafter the said witness did not appear, nor was the 
déposition ever read to him, or examined by him. It appears that, 
80 far as the déposition was not signed by the witness, the objection 
■was wàived. 

We do not think the objection that, the proceeding being pénal 
in its nature, the défendants hâve the right to be conf ronted in open 
court, on the trial of the cause, with the witness against them, 
and that it is not compétent, against their objection, to hear and dé- 
termine this cause upon évidence contaîned in, or taken by, déposi- 
tions, is well taken. The suit, while for a penalty, is a civil suit, 
and it was so treated by the parties, as may be noticed by the 
waiver of trial by jury. We are, however, of the opinion that a 
déposition, which is taken down in questions and answers by a 
stenographer, and is not reduced to writing in the présence of the 
witness, nor read over to or by htm, is not a déposition properly 
taken, under the statute, and is not admissible in évidence against 
the objections of either party. Eev. St. §§ 863, 864; Cook v. Bum- 
ley, 11 Wall. 659. 

The Mil of exceptions, which purports to be a flnding of facts, 
is nothing more than a recapitulation of conflicting évidence, wheres 
as reciteS therein, some witnesses testifled one way, and others 
testifled directly to the contrary. It is neither a statement of facts 
by the parties, nor a flnding of facts by the court. Eaimond v. 
Terrebonne Parish, 132 U. S. 192, 10 Sup. Ct. Eep. 57; Glenn v. Faut, 
134 U. S, 398, 10 Sup. Ct Eep. 583; Davenport v. Paris, 136 U. S. 
580, 10 Sup. et. Eep. 1064; British Queen Mining Co. v. Baker Silver 
Mining Co., 139 U. S. 222, 11 Sup. Ct. Eep. 523. We suggest to the 
members of the bar in this circuit that an examination of thèse 
last-cited cases will be advantageons, if, hereafter, in coromon-law 
cases, they shall désire to bring facts to this court for review. 

The views herein expressed require that the judgment of thç cir- 
cuit court be reversed, and the case remanded, with instructions 
to enter an order granting a new trial, and judgment sustaining 
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the gênerai demurrer and spécial exceptions to the original pétition, 
and thereafter to proceed in the cause in accordance witli the views 
herein expressed, and as justice may require; and it is so ordered» 



In re FUNN. 
(Circuit Court, W. D. North Oarçlina. August 21, 1893.) 

1. Habbas Corpus— Fédéral Courts— Rbmedy in State Court. 

The Power of the United States circuit court to grant writs of habeas 
corpus should not be exerdsed where petltioner is In cnstody under a 
warrant issued to recover a penalty of $50 imposed for failure to pay a 
license tax as peddler, and unnecessary delay in the proceedlng, injustice, 
oppression, or inabillty to glve the small bail required are not alleged, 
and hé contends that the aet— a récent one— by which such tax and pen- 
alty are prescribed, is Tiolative of the exclusive constltutional authority 
of tb^i United States to regulate commerce among the states; but, acting 
in a splrlt of comity, the court should leave the question of the constitu- 
tionality of the act to the State courts, and require the petltioner to seeli 
his rëmedy therein. 

2. C0N8Tn?UTI0NAI. LaW— INTERSTATE COMMERCE. 

A State statute which authorizes légal process to be Issued for the col- 
lection of a penalty for the nonpayment of taxes on sale by sample of 
goods not then within the state Is répugnant to the United States consti- 
tution, as being a régulation of Interstate commerce. 
8. Hawkkks AND Pbddlers— What are Sales bt — License Tax. 

The North Carolina statute, ratlfied March 6, 1898, entitled "An act to 
ralse revenue," : (section 23;) rëquiriug peddlers of merchandise to pay a 
license tax, etc., and prescribing by section 35 a penalty for nonpayment 
of such tax, does not apply to sales by sample of goods not at the time 
of sale within the state, and ready for immédiate dellvery, but applies 
only where goods are actually exposed and otfered for sale, and ready 
for dellvery at once to the purchaser, 

At Law. Pétition by E. J. Flinn for a writ of habeas corpus. 
Pending final hearing, the petitioner was discharged from custody, 
and, that fact being shown to the court, the pétition was dls- 
missed. 

Statement by DICK, District Judge: 

Pétition of B. J. Flinn for a writ of habeas corpus to be released from ar- 
rest and cUstody of the coroner under proceedlngs at law, entitled "J. G. 
Grant, Sheriff, vs. R. J. Flinn and D. C. Lunceford," now pending before a 
justice of the peace in the coimty of Henderson, and state of North Carolina, 
for the collection of a penalty of $50, alleged to hâve been incurred as a ped- 
dler, under section 35 of "An act to ralse revenue," (chapter 294 of the Law» 
of North CaroUna,) for the nonpayment of taxes imposed in section 23 of sald 
act. 

H. G. Ewart, for petitioner, ' 

Oited Wèlton v. State, 91 U. S. 275; Lyng v. Mlchlgan, 135 U. S. 161, 10 
Sup. et. Rep. 7S5; Leloup y. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 
1380; Bowman v. Railroad Co., 125 U. S. 465, 8 Sup. Ct. Rep. 689,, 1062; Leisy 
V. Hardin, 135 U. S. 100, 10 Sup. Ct. Rep. 681; Range Co. v. Johnson, 84 Ga. 
754, 11 S. B. Bep. 233. 

DICK, District Judge, (after stating the îacts.) This pétition for 
a writ of habeas corpus, with the accompanying exhibits of pro- 
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ceedings at law instîtuted and pending before a justice of the 
peace of Henderson county, and state of North Carolma, were pre- 
sented to me at chambers, and were ordered to be flled for hear- 
ing in the United States circuit court at Greensboro, such. court 
having concurrent original jurisdictioii In such caseg. The pe- 
titioner, in substance, allèges that he is a citizen and résident of 
the state of Kentucky, and that he has been arrested and is now 
in the custody of the coroner of Henderson county by virtue of 
a "warrant issued by a justice of the peace of said county for 
the recovery of a penalty aUeged to hâve been incurred by him as 
a peddler, under sections 23 and 35 of a revenue law of this state, 
enaoted March 6, 1893, (chapter 294, p. 243, Laws N. C.;) that he is 
now, and for many years has been, a duly appointed and authorized 
agent of L. Cahill & Co., a firm engaged in the business of manu- 
facturing and selling sulky plow carriages at Kalamazoo, in the 
state of Michigan; that the nature and extent of his employaient 
as such agent is the making of contracts of sale for sulky plow 
carriages, by exhibiting a sample, and engaging that the commod- 
ities sold shall correspond with the sample, and be delivered in 
unbroken packages to purchasers by his said employers, who are 
the manufacturers. The petitioner insista in his pétition that such 
employment and business cornes within the scope of Interstate 
commerce, and as such can only be regulated by the congress of 
the United States, and that he is not liable to the taxes and penalty 
alleged to be imposed by the revenue laws of this state, and that 
hia imprisonment for failing to pay such taxes and penalty is 
Ulegal, as being in disregard of the constitution of the United 
States. The petitioner, in his pétition, further insists that upon 
a fair and reasonable construction of the said sections of the reve- 
nue law he is not liable to the taxes and penalty sought to be 
recovered, as he never at any trme or place exposed sulliy plow car- 
riages for sale and immédiate delivery to purchasers, but only ex- 
hibited a sulky plow carriage as a sample to inform persons of the 
nature and quality of the articles which he proposed to sell as 
agent of the manufacturers; that he accepted notes executed by 
purchasers, made payable to the firm of L. Cahill & Oo., and on 
his part made covenants in behalf of the flrm as to the quality of 
the article sold by sample, and as to safe and prompt delivery. 
Petitioner further insists that under a provision of said section he 
is not liable to taxes and penalty, as the goods were manufactured 
by his said employers, and as such were offered for sale by samples 
in this state by him as agent. 

The counsel of petitioner, in his argument and brief, insisted 
upon the foUowing légal propositions as being applicable to this 
case: Thart the constitution of the United States (art 1, § 8) con- 
fers upon congress the power to regulate commerce with foreign 
nations and among the several states; that such power is neces- 
sarily exclusive, and the failure of congress to make express regular 
tions indicates its will that the subject shall be left free from any 
restrictions or impositions, and any régulation of the subject by 
v.57F.no.4— 32 



498 FKDEBAIi BBPOKTËR, vol. 57. 

the ètates, èsicept In Icei-tain local inMtêrs wlfMù thie'scope of their 
police power, is in disregard of the constitntion ^ liiat the negotia- 
tion of saleà of goods which are in another stalte, for the purpose 
of introducing them into the state in which the negotiation is made, 
is Interstate commerce; that a tax or charge for a license to seU 
goods is in èffect a tax npon the gooda themselves; that interstate 
commerce cannot be taxed at ail, even though the same amouht 
of tax shoiild.be- laid on domestic commerce, or that which is car- 
ried on solely within the state; that a state cannot levy a tax or 
impose any other restrictions upon the citizens or inhabitants of 
other States for selling or seeldng to sell their goods in such state 
before they are introduced therein, as such a tax or restriction 
would be a burdén on interstate commerce. He conceded the law 
to be well settled that if BUch goods, when sold, werein the state, 
and part of thé gênerai mass of property, they would^ be liable to 
taxation, for a state, in thé discrétion of its législature, may levy a 
tax npon every species of property within its jurisdlctionj and may al- 
80 require àilicense tax from any peddier or itinérant salesman mak- 
ing sale of igoods within the state at time of sale if no discrimination 
is made as to stich occupations agalnst nonresident citizens. The 
counsel ôf petîtioner fùrther insisted that upon a fair and reason- 
able construction of section 23 of the state revenue act his client 
was not liablé to pay taxes and obtain a license to sell goods as a 
peddier, as he did not carry with him any goods for sale and de- 
livery to purehaSèrs. Neither was he required to procure a license 
as an "itinérant '«alesman," as his occupation was not within the 
terras of thelaw) he did not "expose for sale, 'Cither on the street 
or in houses ïented tempôrarily for that purpose, goods, wares, and 
merchandise;" 'ànd, moreo^er, his occupation cornes within the 
exemption Of the act, as the goods which he propOsed to seU by 
sample belonged to and were of the manufacture of his employers, 
L. Cahill & Go: That in construing the language of the act of 
aasenibly to ând ont its intent and purpose this court «hould assume 
that the législature of the state, at the time when such revenue 
act was enacted, was well aware of the décisions of the suprême 
court of the United States as to the exclusive power of congress 
to regulate commerce among the several states, and desired to 
frame a revenue act in conformity with the suprême law of the 
land, declaréd by the highest judicial tribunal of the nation. Any 
other construction would be unjust to the law-abiding réputation 
of the people of this state, and not in accordance with the ordinary 
meaning of the words used by the le^slature to express its lawfiil 
intent and pttrpose. 

The matters of fact alleged in this pétition bring this proceeding 
clearly within the jurisdiction of this court, and the principles of 
law and rulesof statutory construction insisted upon by counsel 
seem to be w^ sustained by his argument and the adjudged cases 
cited; but, under the facts and circumstances disclosed in the 
pétition, I am not ready to grant the writ of habeas corpus as 
prayed for. The power glven to fédéral courts to arrest the arm of 
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state authorities and to discharge persons held by them for alleged 
violations of their local law is one of great delicacy, and shoïdd only 
be exercised "wlien it clearly appears that their proceeding is ré- 
pugnant to the constitution of tiie United States, and urgent justice 
demands prompt action. Fédéral courts should certainly assume 
that a State législature will not willfuUy disregard the constitu- 
tion, and that a state court will perfonn an obligatory duty and ad- 
minister justice in conformity with the national constitution and 
laws. In former years the prompt and fréquent exercise of para- 
mount power by fédéral courts produced much popular dissatis- 
faction, angry political discussion, and some conflict of judicial 
opinion and authority, which disturbed the good feeling and har- 
mony which ought always to prevail among the people of a common 
country, and duninished the comity that should ever exist between 
courts legaUy designed and established to administer justice in the 
same territorial limits, and equally bound to guard, protect, and en- 
force the rights of ail citizens under the national constitution and 
lawb. The suprême court of the United States in récent décisions 
has in clear and positive terms announced the libéral and conserva- 
tive doctrines of comity towards the state courts which should be 
applied by inferior fédéral courts in the exercise of judicial discré- 
tion on applications for writs of habeas corpus where the pétition 
shows that the applicant is in custody under process from a state 
court of original jurisdiction for an alleged offense against the 
laws of the state, and it is claimed that he is restrained of his 
liberty in violation of the constitution of the United States. Ex 
parte Eoyall, 117 U. S. 241, 6 Sup. Ct. Rep. 734; Cook v. Hart, 146 
U. S. 183, 13 Sup. Ct. Eep. 40. I will not make quotations at length 
from thèse opinions so carefullly considered, so well expressed, and 
so easily accessible. In the récent case, In re Frederich, 149 U. S. 
70-77, 13 Sup. Ct. Rep. 793, the court says: 

"We adhère to the views expressed in that case, [Ex parte Royall.] It is 
certainly the better practice, in cases of this kind, to put the prisoner to his 
remedy by writ of errer from this court, under section 709 of the Revised 
Sta tûtes, than to award him a writ of habeas corpus; for imder proceedlngs 
by writ of errer the validity of the judgment against him can be called in 
question, and the fédéral court left in a position to correct the wrong, if any, 
done the petitioner, and at the same time leave the state authorities in a po- 
sition to deal with him thereafter, withln the limits of proper authority, in- 
stead of discharging him by habeas corpus proceedlngs, and thereby depriv- 
ing the state of the opportunlty of asserting further jurisdiction over his 
person In respect to the crime with which he Is chargea. In some instances, 
as in Medley, Petitioner, 134 U. S. 160, 10 Sup. Ct. Hep. 384, the proceeding 
by habeas corpus has been entertained, although a writ of error could be 
prosecuted; but the gênerai rule and better practice, in the absence of 
spécial facts and circumstances, is to require a prisoner who claims that the 
judgment of a state court violâtes his rights under the constitution or laws 
of the United States to seelî a review thereof by writ of error, instead of 
resorting to the writ of habeas corpus." 

I fully recognize the justice, propriety, expediency, and wisdom 
of such gênerai rule and practice, and believe that it wiU be more 
satisfactory to public sentiment and judicial opinion, and better 
subserve the ends of justice, to hâve questions of such a character 
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aiithQritàtively decided by the suprême court ofthe United States, 
thàû to léave them as open subjects of political discussioii, forensic 
debate, àhd disagreement of judicial action in sùbordinate state 
and Bàtional courts. Such a course of procédure tends to préserve 
the dîgnity of both state and national courts, to prevent unseemly 
conflict of judicial authority, and to secure the peace, harmony, 
and stability of the Union under our peculiar system of government. 

The counsel for petitioner admitted that such gênerai rule of 
practice was well established, but insisted that it should not be 
applied in cases affecting interstate commerce, as the delay, yexa- 
tion, and expense to parties seeking the enforcement of plain 
constitutional rights through the successive stages of procédure 
in state courts, and then by writ of error to the suprême court of 
the United States, would greatly hinder and restrain the freedom 
and utility of interstate commerce, and deprive nonresident citizens 
of equàlity'of privilège in the sale of the articles and products of 
their entérprise and industry. I am aware that such considérations 
hâve influenced some fédéral judges in the exercise of their discré- 
tion , in cases which hàd passed to judgment in a state court, or 
where the questions of la,w involved had been often determined by 
courts on a similar state of facts. Ex parte Kieffer, 40 Fed. Rep. 
399, and other subséquent cases. I wiU not express concurrence 
or dissent as to such discretionary rulings, as judicial action has 
not been uniform, and they do not apply to the case now before 
me. In re Spickler, 43 Fed. Rép. 653, and other cases. In this 
case no hearing has been had in a state court of inferior or su- 
perior original jurisdiction, and the constitutionality and con- 
struction of a récent state statute are the questions of law involved. 
The amount of the penalty sued for is smaU. The petitioner does 
not allège any unnecessary delay in the proceeding, any facts 
or circumstance of injustice and oppression, or any inability to gîve 
the small amount of bail required. 

I am of opinion that when a person goes into a state to carry 
on business he should be ready and willing to comply with the re- 
quirements of local law, and hâve his rights determined, in the first 
instance, by the courts of such state, where the rights of résident 
citizens are determined; and he should not complain unless his 
case is unnecessarily delayed, or he is in immédiate danger of being 
subjected to manifest and grievous wrong and oppression. I am 
well satisfied that the législature of this state intended to enact 
a revenue law that was not répugnant to the constitution of the 
United States; and if, through inadvertence, the section of the 
statute which we are considering was a régulation of interstate 
commerce, I am confident that the constitutional rights of the peti- 
tioner could and would be readUy secured and enforced in the 
courts of this state. Before any court of this state had an oppor- 
tunity of hearing the parties and determining the rights involved 
the petitioner applied to this court to arrest the légal proceedings 
just begun, where no facts or circumstances of wrong or oppression 
had occilrred, and no spirit of unfairness or injustice had been 
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manifested, and a very small amount of bail kad been required 
to secure h.is présence before the justice of tbe peace who issiled th.e 
warrant. Undér sucK a condition of facts and circumstances I 
would bave dismissed the petitioner if the counsel of the plaintîff 
in the proceeding in the state court had not entered into a written 
and flled agreement with the counsel of petitioner that "the péti- 
tion for the writ of habeas corpus may be heard and the case dis- 
posed of by the United States court at Greensboro on any 
day without notice to the plaintiff." This agreement shows a 
«onsent to hâve the case disposed of on its merits, but, as I hâve 
confidence in the ability, integrity, and learning of the counsel of 
the plaintifE, I désire to hear him in argument or by brief as to his 
légal views in support of the prosecution in the state court. 

For the purpose of affording such opportunity I direct the fol- 
lowing entry to be made of record: 

The court at this term having heard argument and considered the 
matters of fact alleged in the pétition, and being strongly inclined 
to the opinion that the matters of fact alleged are suiHcient to sus- 
tain the propositions of law relied on by the co\insel of petitioner. 

First. That if the act of assembly of North Carolina bears the 
construction whieh was insisted upon by the plaintifE in causing 
légal process to be issued for the collection of a penalty for the non- 
payment of taxes on sales by sample of goods not then within the 
state, then the act is a régulation of interstate commerce, and ré- 
pugnant to the constitution of the United Statesi. , 

Second. That the statute of North Carolina involved in this mat- 
ter does not apply to sales made by sample of goods not within the 
state at the time of sale, and ready for immédiate delivery, but ap- 
plies only where goods are actuaUy exposed and offered for sale, 
and, upon the sale being effected, are ready for delivery at once 
to the purchaser. 

The court, however, in a spirit of comily towards state courts, 
is désirons of the plaintiff having an opportunity to show cause 
why a M'rit of habeas corpus shall not issue, and w^hy he shall not 
be allowed to enforce his rights in the courts of this state. 

Now it is ordered that, unless the plaintiff shaU show such cause on 
or before Monday next, August 14, 1893, or unless he procures the 
discharge of the petitioner from custody on or before the said date, 
and so notifies this court, then a writ of habeas corpus as prayed for 
is hereby directed to be issued by the clerk of this court, returnable 
to this court on or before Monday, August 21, 1893. 

In re K. J. Flinn. 

The foUowing order was made in open court, this August 14, 
1893: 

In this case, J. G. Grant, sheriff, the plaintiff in the case at law 
in Henderson county, having notiôed the court in writing, duly 
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sigaed, ttat he had caused the défendant to be discharged from 
custôdy,if. : (,i: 

It is ordered that the pétition be dismissed, at the cost ol the 
petitioner. 

MHBéBNTHALBR LINOTYPE CO. v, PRESS PUB. 00. et al. 
(Circuit Court, S. D. New York. July 21, 1893.) 

1. Patbîtts foe Inventions— Typesbtting Machine— Infringement. 

Letters patent Nos. 313,224 and 317,828, issued, respectlvely, March 3, 
1885, and May 12, 1885, to Ottman Mergenthaler, for "improvements In 
machines for producing printing bars," consisting in part of a combination 
of a séries of Independent matrices representing ctiaracters, liolders or 
magazines for s'aid matrices, iinger tceys representing tlie respective ehar- 
acters, intermedlate mechanism to assemble the matrices, and a casting 
machine to co-operate with the assembled matrices, are for Inventions of 
miusual merit, and, In vIew of the prlor art, entitled to libéral construc- 
tion, and are Infrlnged by the Rogers machine, which, while in some re- 
spects an improvement, opérâtes on the same prlnclple, contains the 
same gênerai features, and produces substantially the same results. 
S. Same— F AULX in Oeiqinai, Machine. 

The fact that'the machine, when flrst produced, failed to justify pei*- 
fectly, ■U'hich fiiult was remedied, and perfect justification produced by 
Improved machines subsequently made, Is no reason for denylng relief 
to the original patentée. 

In Equity. Action by the Mergenthaler Linotype Company 
against the Press Publishing Company and others for înfringement 
of letters patent. Decree for plaintiff. 

For opinion on motion for preliminary injunctîon, see 46 Fed. 
Eep. 114. 

Frédéric S. Betts, for complainant. 

M, B. Philipp, Léonard E. Ourtis, and George H, Lothrop, for 
défendants. 

COXE, District Judge. Thls is an eqnity action for infringe- 
ment based npon two letters patent granted to Ottman Mergen- 
thaler for "improvements ia machines for producing printing bars." 
The first of thèse patents, No. 313,224, is dated March 3, 1885, and 
the second. No. 317,828, îs dated May 12, 1885. 

It is insisted by the complainant that the principal invention 
covered by thèse patents is fondamental, that it has revolutionized 
the art of printing and is the first practical advance in the art since 
the days of Guttenberg. The machine which embodies this inven- 
tion produces a Une of type cast in a solid bar, complète in itself 
and ready for printing, and, as to its printing face, possessing ail 
the characteristics of a Itaè pïoduced by the hand of the compositor 
in the old laborious way. ^e advantages of the new method over 
the old are so obvious and so numerous that it is unnecessary to 
attempt their enumeration. They are conceded on ail sides; by 
men of science, and men of labor, by editors, by corâpositors and by 
the défendants themselvèS. A minute aiid accurate description 
of the ingénions and complicated machine of the patents would 
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extend this opinion far beyond appropriate limits. It sufflces 
to say that tlie operator, Iby playîng upon finger keys, is able to 
assemble a Une of intaglio type as desired. This line is locked in 
position so as to close the open face of a mold into wMch type 
métal is injected. In this way a type bar îs cast, of the proper 
height and length, containing a complète and properly adjusted 
line of words. The line is then unlocked and the matrices com- 
posing it are retnrned to their original positions. Ail of thèse func- 
tions are performed automatically. The inventor says regarding the 
invention of the flrst patent, No. 313,224, that it — 
"Is directed to the rapid and economical production of letterpress printing, 
and relates to a machine to be driven by power, and controlled by finger keys, 
adapted to produce printing forms or relief surfaces ready for Immédiate 
use, thus avoiding the usual opération of typesetting, and also the more ré- 
cent plan of preparing by machinery matrices from which to cast the forms. 
By the use of my machine the operator is enabled to produce with great 
rapidity printing bars bearing in relief the selected characters in the séquence 
and arrangement In which they are to be printed. In short, the machine 
wlll produce printing forms or surfaces properly justifled, and adapted to be 
used in the same manner and with precisely the same results as the printing 
forms coniposed of moi*-able type. My machine embraces two leadlng groups 
of mechanism: First, those which form a temporary and changlng matrix 
representing a number of words; and, second, those by which molten ôr 
plastic material is delivered to the matrix and discbarged therefrom in the 
form of printing bars." 

The claims involved are the forty-seventh and the sixty-thlrd. 
iSiey are as foUows: 

"(47) In & machine for producing stéréotype bars the comblnatlon, aubstan- 
tially as hereinbefore descrlbed, of the changeable or convertible matrix, 
the mold co-operating therewith, and appliances, substantially such as shown, 
for melting métal and for forcing the same into the mold." "(63) In com- 
bination with a mold open on two sides, a séries of movealjle matrices 
grouped in line against one side of the mold, a pot or réservoir acting against 
the opposite side of the mold, and a pump to deliver the molten or plastic 
material into the mold, as described and shown." 

Less than two months after the application for this patent was 
flled the second patent, No. 317,828, was applied for. The machine 
of the second patent is an obvions improvement upon that of the 
flrst and for this reason it was the machine that found favor with 
the public. I cannot doubt, however, that the machine of the flrst 
patent was operative and able to do the work described by the 
patentée. The machine of the second patent, though operating 
upon the same gênerai principle as the flrst, differs in several im- 
portant détails, the most radical change being the substitution 
of independent matrices for the connected matrices of the flrst pat- 
ent. In the former the matrices were arranged one above the other 
on the edge of a long bar, in the latter each is independent of every 
other, and ail are stored in appropriate holders from which they are 
released by the flnger keys. If, for instance, the operator desires 
to form the word "and," he touches the keys bearing, respectively, 
the letters a-n-d, and corresponding matrices are îmmediately dis- 
cbarged and carried in proper order to a common assembling point. 
Regarding the machine of this patent the iaventor says: 
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"My Invention relates to a machine In whlch a séries of loose Independent 
matrices or dles each contalnlng one or more characters, and a séries of 
blank dies for spaclng purposes, are comblned with flnger keys and interme- 
diate Connecting and drivlng mechanism in snch manner that when power 
is applled to the machine and the preferred flnger keys actuated the matrices 
will be assembled or composed in Une. A mold of suitable form is arrangea 
to be operated in connection with the assembled dies and wlth means for 
supplying molten métal or Its équivalent, whereby a printlng bar may be 
formed in the mold against the assembled matrices, so.as to bear on its edge 
in relief the characters represented by said matrices." 

The first claim only is involyed. ït is as follows: 
"(1) In a machine for prodnclng printlng bars, the combinatlon of a séries of 
IndependMit matrices each representing a single character or two or more 
characters to appear together, holders or magazines for said matrices, a 
séries of ■. flnger keys representing the respective characters, intermediate 
mechanism, substantially as described, to assemble the matrices in Une, and 
a casting mechanism, substantially as described, to co-operate with the as- 
sembled matrices." 

A broad construction was given this claim when the patent was 
considej?ed by this court upon a motion for a preliminary injunc- 
tion. 46 Ped. Eep. 114. 

The défenses are the usual ones— lack of novelty and invention 
and noiiiïffringenient 

The two patents will hereaf ter be considered together as they 
relate to the same fundamental inTention* 

The inventor says in the description of No. 313,224: 

"I also believé myself to be the first to combine With a chàngeable or con- 
vertible matrix— that is to say, a matrlx composed of a séries of dies or in- 
dividual matrices adapted for transposition or rearrangement, a mold and a 
casting mechanism." 

In Né. 317,828, he says: 

"I beUeve myself to be the first to combine with independent disconnected 
matrices each bearlng a single character, flnger keys, intermediate mechanism 
for placing; the designated matrices in Une, and a casting mechanism whlch 
co-operates with the iine of .assembled matrices in such manner as to take 
a single cast from the entire Une; and it is to be distinctly imderstood that 
my invention covers such combinatlon in any form the équivalent of that 
herein detailed." 

It is thought that thèse assertions are well founded— that he was 
the first to do both of thèse things. His patents are, theref ore, en- 
titled to a libéral construction. Machines operated by finger- 
keys, the object of which was "to cast, dress, and set up type in 
a continuons Iine for solid matter or book or newspaper work, the 
Une being afterwards divided ofl, justifled, and set up in column, 
as usual," were old. So were machines "by means of which types 
or dies for printing can be set up in rows in the requisite succes- 
sion by means of pivoted keys, and on which provision is made for 
instantly and simultaneously redistributing ail the characters to 
their proper places by a slight movement of the distributing f rame." 
So were machines designed '^mechanically to arrange an alphabet 
or alphabets of dies which dies shallforjn impressions in the ma- 
terial for a mold corresponding with the composition of matter 
desired in a stéréotype, and* second, in the same or similar mechan- 
ism with a substitution of female dies, and other appliances, 
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cKanges, and attachments made necessary by such substitution 
of dies, and the work to be done, as shall enable the operator to 
produce directly the stéréotype instead of the mold." Thèse three 
machines — ^those of Wescott, Morgans and Gally — are the nearest 
approximation to the Mergenthaler machine to be found in the 
prior art By means of them single type were cast automatically, 
impressions from intaglio type were made in soft métal and stér- 
éotype molds or plates of soft material were produced. Neither 
singly nor combined could they do the work of the Mergenthaler 
machine. The skilled artisan would study them in vain for any 
suggestion of a "linotype." The idea is not there. The patents, 
then, are not anticipated. The court has no doubt that it in- 
volved invention to construct the patented machine. No one who 
has seen this wonderful machine, which, in opération seems al- 
most human, can doubt the truth of this proposition. The de- 
fendants, evidently, do not doubt it for their main effort is to 
secure a construction of the claims so narrow that their machine 
will escape infringement. As already seen the court is of the 
opinion that nothing in the prior art requires a narrow construc- 
tion of the claims. Complainant is entitled to libéral treatment 
at the hands of a court of equity and to a construction broad 
enough to hold as infringers ail who produce "a linotype" by simi- 
lar or équivalent combinations. 

This gênerai statement of opinion as to the scope of the patents 
éliminâtes from the discussion many of the minor criticisms urged 
by the défendants. The proposition upon which they appear to 
lay the greatest stress is that neither patent describes or claims 
an operative machine because neither is capable of "perfect justifi- 
cation," viz.: making lines of exactly the same length. Their con- 
tention proceeds upon the untenable proposition that the machine 
which produced the "linotype" was valueless because it did not 
produce an absolutely perfect "linotype." Such a proposition, if 
sustained, would condemn to obscurity some of the greatest works 
of human genius. A great poem may be marred because the 
meter halts at times, but it is a great poem stiU. Even the mas- 
terpiece of Kubens was improved by the touch of bis pupïL, Van 
Dyck. It is true that the flrst spécimens produced by the Mergen- 
thaler machine are wanting in "perfect justification." They did 
show, however, that a great advance had been made in the art of 
printing even though the words were not spaced apart so as to 
be mathematically uniform at the extrême ends. The defect' 
was one that was at once suggested by printers, and the patentée 
and others immediately set to work to remedy it This was not 
a difflcidt task and was soon accomplished. As was said by the 
public printer in writing of the invention as early as May, 1884: 

"Even In this short tlme during which I hâve been famlUar wlth the mat- 
ter, the progress made has been wonderful, and in my judgment, but Uttle 
remains, and that merely mechanlcal, to malse the Invention perfect" 

Concède that the machine when flrst produced was not perfect 
and that to Schuckers belongs the crédit of producing the spacera 
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•wMch oiade it perfect Oui bono? It woBld certainly be a novèl 
dèctriûe to deny to an iuveatôr tbe fruits of a broad invention be- 
cSMé thè machine wMcli ûrst embodied it was rudimëntary in cliar- 
aete)^ abd f ailed to do as good work as improved machines made sub- 
séquent!^. îîone of the great inventions could survive sueh a test. 
Ten yearS after the invention of Howe, the machine ûrst made by 
htm wotdd hardly hâve satisfled the least exacting sewing woman. 
The Dodds aiïd Stephenson locomotive would, only a short time 
after its construction, hâve been discarded as behind the âge even 
by the satages of Tasmania, The téléphone of Bell is not the per- 
fected telei)hone of commerce the Morse telegraph is looked upon 
to-day as àli interesting antique. And yet, it wculd be an unheard- 
of proposition ttf withhold from thèse illustrious men the crédit they 
déserve because their machinés were crude at flrst and were im- 
proved aftetwàrds. The lines in the copy produced by the ârst 
Mergenthalèr machine were liable to vary by one sixty-fourth of an 
inch. TMi9 t?as not perfedt and printers complained. The defect 
was remédled by sùbstituting expansible space bars for the old- 
fasMoned ûnadjûstable space bars so that the Une of matrices could 
be pressed ont to the end with perfect accuracy and linès of type 
cast theiefrom of exactly the same length. When the third Mer- 
genthaler patent, which claims expansible spacers, was under con- 
sidération on the motion for a preliminary injunction the défendants 
insisted that it required no invention to introduce thèse spacers, 
that their use would hâve been suggested to the skilled mechanic by 
several références to the prier art. Nôw, on the other hand, it is 
argued that the invention begins and ends with the space bars, 
^ese space bars are, unquestionably, an important adjunct to the 
combination. They round ôut the invention and make it perfect. 
It may also be conCeded that they are ingénions devices requiring 
invention to prodUce, and that the crédit for them belongs to 
Schuckers and not to Mergenthaler; but to assert that the former 
is the pioneer inventer and the latter an unsuccessful bungler 
seems to the court very far from the truth. Mergenthaler produced 
the "linotype," Schuckers — ^if he made the spacers — ^improved it, but 
Schuckers was no more its orlginator than a proof-reader is the 
author of a book whose errors of spelling and punctuation he has 
corrected. 

Do the défendants înfrînge? The Introduction of the expan- 
sible space bars and the natural évolution of the art hâve 
produced some obvious changes in the construction of 'linotype" 
machines. The défendants contend that because they hâve intro- 
duced thèse changes and made improvements they do not infringe. 
It is plain that if the claims are to be limited to the précise appa- 
ratus described and shown the défendants do not infringe. It is 
equally clear that they do infringe if the claims are liberally con- 
stnied. For reasons already stated complainant is entitled to the 
latter construction. 

The défendants use the so-called Eogers machine which was first 
introduced to the public in 1890. One of the expert witnesses for 
the complainant describes it as follows: 
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"The Kogers machine is a mechanism for producing the same character 
of type bar as the Mergenthaler machine, and intended for identically the 
same use and çonstructed to reach the same ends. In the machine there are a 
séries of femaié'or intaglio type, each one eut îiito 'the side' of a bar, and thèse 
bars are stiomg upon rods, which ail incline from the point where the matrix 
bars are stored downward to the point where the matrix bars are to be as- 
sembled, By pressing on flnger keys thèse matrix bai-s can be caused individu- 
ally to leave the position where they are stored, and can run down upon the in- 
cline rod, and it wiU be seen that the bars are assembled in any desired 
order In that part of the machine which is adjacent to the casting mold. 
After the bars, with the requisite matrices upon them, hâve been assembled 
in Une, the mold, eau be màde to co-operate wlth the bar in such a way that 
the bars close one of the faces of the mold, and so that, when molten métal 
is cast Into the mold, the resulting casting will hâve on that face adjacent 
to the bars maie characters formed thereon, by reason of the molten métal 
having been retained in the mold by the matrix bars, which closed one of its 
faces, and which presented to the métal the intaglio type or matrices ar- 
ranged in the desired , order. A melting pot is shown In which the molten 
métal is held, and where it is kept fluid, and a pump is represented as in this 
pot for the purpose of Injecting the métal from the réservoir into the mold." 

The Eogers machine is smaller, cheaper and simpler than the 
machine of the patent. It is probably fair to say that it is an im- 
provement, but it is manifest that it opérâtes upon the same prin- 
ciple and contains the same gênerai features as the Mergenthaler 
machine. It produces the same line of type from the same mate- 
rial for the same purposes and in substantially the same way. It 
has the changeable or convertible matrix, the mold co-operating 
therewith and appliances for melting métal and forcing it into the 
mold. It has also a mold open on two sides, a séries of movable 
matrices grouped in line against one side of the mola, a melting pot 
against the opposite side of the mold and a pump to force the molten 
material into the mold. It also has a séries of independent matrices, 
each containlng one or more characters, a séries of blank spacers, 
combined with flnger keys, a mold and means for supplying molten 
métal whereby a printing bar may be formed against the assembled 
matrices. In short, the défendants' machine has ail the éléments 
of the three claims in controversy, or their équivalents, and accom- 
plishes ail the results of the combinations of the claims in identical 
or similar manner. 

The différences pointed ont by the défendants hâve not been over- 
looked. There is no doubt that they exist, but for the reasons 
stated they are not thought to be material. Mergenthaler has mad? 
an invention of unusual merit and is entitled to reap the reward. 

It foUows that the complainants are entitled to a decree for an 
injunction and an accounting. 
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Tira HAYTIAN KEPUBTJa 

UKITEÎD STATES v. THE HAXTÏAN EEPUBLia 

(District Court, D. Oregon. August 8, 1S93.) 

Nçi. 3,403. 

L AoKiRAliTt "Pleading— ErcBPTiONs To LiBEL— Waivbb op Objbctioni. 

Where, after the argument of exceptions to a llbel, a brlef is flled, h» 
wMch, for the flrst tlme, the ' point Is made that the f acts set «p in the 
exceptions cannot be thuB ralsed, but are avallable only by answer, the 
court will coDslder the questions presented npon the assumption made 
by both parties in the argument, that such facts were properly presented, 
without determining the technlcal Question of pleading. 

5. ADMiRALinr Pbactick — Bbbaoh of Revenue Laws — Btjt Onb Libel fob 

SBVBÉAt Offenses. 

The United States is entitled to but one decree of forfeiture against a 
vessel'for several past violations of the revenue laws, and where a vessel 
bas been once libeled fo* several such violations, and released^on bond, 
she is not tliereafter subject to a second seizure for alleged violations 
comâiitted durlng the same perlod as those for wlilch she bas already 
been «eized. The Lanj^don Cheves, 2 Masoui 59, dîstlnguished. 

8. SAME-^AuENDUBNT of LrBBIr-rijlSCOVBEY OF NBW OFFENSES. 

The United States, upon flnding évidence of violations of the revenue 
laws commltted by a veSsel durïng the same perlod as those for wMdh 
ehe has already been Ubeled, may avaU themselves of such dlscovery by 
amendlng the llbel. 
4. Bamb— ILI.BGAI. Relbase Bond— New Libbl. 

Where a vessel libeled for violation of the revenue laws Is released 
upon a bond pt doubtful legality, the United States cannot malutatu a 
second libél for other violations of the revenue laws, commltted durlng 
the same perlod as those for wh'ch the flrst llbel was filed, wlthout dis- 
misslng the flrst proceedJng. 

6. BAME--HEi>ïiAsB Bond— Vamôitt. 

A release bond for a vessel selzed for violation of the revenue laws, 
wlilch contains no condition, and is for double the value of the vessel as 
If drawit under Rev. St. § 941, Is valld, under section 938, as an obliga- 
tion to pay at Icast the value of the vessel, sluce the condition Is con- 
talned In the «tatute. 
8. Samb — CniMpis- Landing Chinbsb Laborbrs. 

In a libelby the United States against à vessel for breach of the revenue 
laws, an allégation that hèr master attempted to land Chinese laborera 
at a port of the United States does not charge a crime. 

7. Same— Mattbk Plbaded in Asatement— Prior Sbizubb ra Anothbh Dis- 

trict. 

A seizure o( a vessel for violations of the revenue laws, and lier release 
on bond, may be pleaded In abatement of a subséquent llbel in another 
district foir'islmilar offenses commltted durlng the same perlod as those 
for which the flrst llbel was filed. 

In Admiralty. Libel by the United States against the steamer 
Haytian Eepublîc for breach of the revenue laws. Heard on claîm- 
ant's exceptions to the libel. Exceptions sustained. 

John M. Gearin, Sp. Asst. U, S. Atty. 

O. A. Dolph, W. H. Gorham, and O. F. Paxton, for claimant. 

BELLINGER, District Judge. On May 28, 1893, the steamsMp 
Haytian Republic was seized at Seattle, in the district of Washing- 
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ton, as forfeited to the United States for violations of the revenue 
laws aJleged to hâve been committed at varions times between July 
28, 1892, and the date of seizure. Subsequently, the vessel was 
released on the bond of the claimant, in double the amount of her 
appraised value. Thereafter, in July last, the vessel was again 
Beized for a number of other alleged violations of the revenue lav^s, 
committed during the same period of time covered by the former 
charges, at dates extending from July, 1892, to January 27, 1893, 
and including, also, two charges of violations of the same laws, 
alleged to hâve been committed stnce the release from arrest at 
Seattle, the latter seizure being made in this district. 

The claimant flled exceptive allégations to the several articles 
in the libel and amended libel, relating to alleged offenses com- 
mitted prior to the arrest and release at Seattle, setting ont par- 
ticularly the proceedings had in the district court for Washington, 
and submitted with thèse exceptions a certifled transcript of the 
record of such proceedings. The ground of thèse exceptions is that 
the United States, having taken a bond from the claimant in the 
full appraised value of the vessel on the former arrest, and having 
released her from such arrest, cannot hâve recourse again to the 
vessel, except for offenses committed since such release. 

The point is made for the flrst time in the brief iîled since the 
argument, in support of the libel, that the facts set up in the alléga- 
tions cannot be raised on exceptions, but are available to the défend- 
ant by answer only. In admiralty, exceptive allégations correspond to 
pleas in abatement and spécial pleas in bar. A party may set up a 
single fact in an exceptive allégation, or he may unité the whole, 
answering as to ail the facts, in an answer. Ben. Adm. § 368. The 
usual course is to set up ail matters so relied upon in an answer. 
The exceptive allégations are, in effect, a spécial answer. It is 
immaterial what name is given to them. Courts of admiralty 
disregard mère technicalities. The circumstances of the case make 
it important, both to the govermnent and the claimant, that 
the matters involved in this controversy be speedily determined. 
I shall not consider whetlier the facts alleged in an exceptive 
allégation must be technically within the knowledge of the court, 
but shall consider the questions presented by the exceptions upon 
the assumption made by both parties in the argument, that the facts 
alleged are proper to be considered by the court in the mode in 
which they are presented. 

It is claimed in support of the libel that, when the claimant 
secured the release of the vessel upon the bond for her appraised 
value, he took it subject to ail existing liens, and cases are cited 
which abundantly sustain that view. That there is no distinction 
as to this between cases where the vessel is held for forfeiture, 
and other cases, is shown in the case of The Langdon Cheves, 2 
Mason, 59, where, in a proceeding of condemnation and forfeiture, 
the vessel was delivered on bail for the appraised value, and after 
a final decree of condemnation the amount of the appraised value 
was paid into court. Afterwards, the question arose as to whether 
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the «iwnet'J when the sMp was telèased, took lier f ree from a prior 
tnortgage, whichi lie had giteù forhis ôwn debt; and the court held 
that he did BOt tâke the ship free from tMs lieu; tiiat ail principle 
and âuthôrity wère against such a claim. Certainly, it would ibe 
agaiast ail priaciple to permit the <iwner of a vessel to be relieved 
from his own 'deBt, — from a mortgage which he had given. In 
âecùriiig^ the release of the vessel, he protected the security which he 
had given, as he was in duty boand to do, and he acted with full 
knowledgé of his own responsibility. The mortgagee was the 
owner in e<ïnlty with Mm, to the extent of his lien in the mortgaged 
property; and the only tiïing to be commented upon, in the case, 
is the fact that the liability of the vessel, after her release, for 
such mortgage debt, should, under the circumstances, hâve been a 
matter of controversy. The owner cannot thus relieve himself from 
obligations he has incurred by an act which subjects hîm to a for- 
feiture of his vessel. It is no hardship that he is made to pay the 
forfeit, and the debt as well, which he does when he pays the value 
of his vessel into court, and takes it subject to the debt. In this 
case, however, the effect of what is attempted is to make the owner 
liable fOr the appraised value of the vessel, on account of the for- 
feiture, and continue the vessel's liability to forfeiture, as before. 
True, It is said that the continuing liability is for another offense, 
but this is a mère juggling with words. There can be but one 
f orf eiturei no matter how inany offenses there are at the time of the 
seizure. If the position of the United States is correct, then it 
may hâve as many distinct proceedings of condèmnation as there 
are offenses charged in the libel. But, if so, the aggregate resuit 
is a single forfeiture. This is the sum of its remédies. A party 
cannot increase his recovery by the expédient of multiplying suits 
upon causes proper to be joined in one suit. The position of the 
government is that the claimant, upon giving bond at Seattle, took 
the vessel subject to forfeitute, as he might hâve taken her subject 
to a lien. But by such assumed taking the owner, as a matter of 
fact, took nothing, since he could not take what was equally forfeit 
after the bond as before. Upon such a theory as is relied upon in 
the libel, the United States may lie by through one proceeding 
until the owner of a seized vessel gives a bond for her discharge, 
and then start another like proceeding, to be followed by still an- 
other, in a séries of suits, as long as the owner may be encouragea 
to ban the ship from successive arrests. The object of the law in 
permitting the release of the vessel to the owner is to enable him 
to save himself from the indirect conséquences of the seizure, which 
may be deeply injurions to him, through no fault of his, without any 
benefit to the cause of justice, or to the proceedings in court. Ben. 
Adm, § 447. Grood faith will not permit a party to be entrapped 
upon such an inducement into giving a bond, merely that a second 
seizure may be made as soon as the flrst is discharged. That the 
owner who gives a bond takes his vessel subject to ail liens legally 
attaching to her, does not touch the question. A ground of forfeit- 
ure is not a lien, which may be deflned to be a debt imposed upon 
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property. It Is a confiscation of the thing itself. It admits of 
no right remaining in the tMng forfelted. 

In support of the libel the case of The Bold Buccleugh, 22 Eng. 
Law & Eq. 62, is cited, as a case where a vessel was libeled in Scot- 
land for a collision, arrested and bailed ont, and rearrested in 
England for the same cause of libel. The case is commented on 
in Wolf V. Cook, 40 Ped. Kep. 438, where it is stated that the proceed- 
ing in Scotland was in personam, This is not material, however. 
Upon the filing of the second libel, instructions were at once sent 
to dismiss the first, and the answer to the plea was that there was 
no longer any suit pending. And, besides this, it frequently hap- 
pons that a party is peruiitted to bring a second actiou upon the 
same demand in différent jurisdictions, but he is not permitted 
to hâve more than one rpcovery, as is attempted, or at least con- 
tended for, hère. He is not allowed to split his cause of action, 
although the resuit aimed at is nothing more than the recovery of 
several judgments, aggregating, exclusive of costs, no more than the 
amount justly due. A fortiori, the party will not be permitted, by 
the expédient of dividing up the grounds of forfeiture, to recover 
the value of the forfeited property a second time. 

I assume that the violations of law charged in this proceeding 
were not known to the libelant when the seizure complained of in 
this procédure was made. If so, the libelant may avail itself of 
this récent knowledge by amending ihe libel in the other district 
to include ail the causes of action excepted to hère. 

The point is also made in behalf of the libelant that the bond 
given in the district court for Washington is not a bond, for the 
reason that it contains no condition, and was obviously intended to 
be given in pursuance of Kev. St. § 941, instead of section 938. 
The former section provides for bonds in proceedings in rem, in 
causes of admiralty jurisdiction, other than cases of seizure for for- 
feiture, and provides for a bond in double the value of the property 
claimed. The fact that the bond may hâve been prepared with 
a view to this section, and is larger than required, does not affect 
its validity, as to the obligation to pay at least that amount. The 
conditions upon which the obligation in the bond becomes absolute 
are contained iû the statute. If, however, the bond is legally no bond 
at ail, and there is neither the rem nor its substitute, upon which 
the jurisdiction of the district court for the district of Washington 
can lay hold, ail doubts as to the effect of the pendency of the suit 
in that court upon this suit might hâve been removed, without the 
sacrifice of anything on the part of the libelant, by dismissing such 
former proceeding. I am of the opinion that the bond in question 
is in compliance with the statutes, and that upon condemnation 
in the district court for Washington, if the claimants do not, 
within the 20 days provided in the statute, pay the appraised value 
of the vessel into court, with costs, judgment can be granted upon 
such bond, on motion, without delay. 

The allégation in the libel that the master of the vessel brought' 
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ChlnëS'é latïorera to IMs port, and âttempted to làn<â them, does 
not cliarge a jCrime. 

I hav^ had Some doubts as to wJh.ether th.e pendency of a suit in 
a court of the United States for anotlier district can be pleaded in 
abatement of a Suit in this court. The point has not been expressly 
decided. Thé opinion is expressed that there is no différence in 
principle between such a suit and one in the court of another state. 
1 Fost. Fed. Pr. § 129. And it has been beld in the United States 
circuit court in Wisconsin that the pendency of an action in a state 
court of lowa, where sufiicieut property had been attached to satisfy 
thé demand, was a ground for lie abatement of the suit in the 
former court. Lawrence v. Eemington, 6 Biss. 44 Upon thèse 
authorities, I conclude that no jurisdictlon exists in a case like this, 
where there has been a seizure and a release on bond in the court 
of the other district. 

The exceptions are allowed. 



THE MASOOT. 

ROSE BRICK CO. v. THE MASOOT. 

(Olrcnlt Court of Appçals, Second Circuit. August 1, 1893.) 

TowAGE— NBGLiGBTrcB OF TtJG — Failtjre TO AvoiD Enown Obbtbuctioit. 

A tug la gullty of négligence in ninning its tow upon an obstruction 
whlch compétent and experienced pilots would hâve avoided. 48 Fed. 
Rep. 917, afflrmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by the Eose Brick Company against the 
steam tug Mascot for négligence in towîng libelant's barge Koseton. 
The district court rendered a decree for libelant. 48 Fed. Rep. 917. 
Kespondent appeals. Afflrmed. 

Jos. F. Mpsher, for appellant. 
Greo. B. Adams, for appellee. 

Befoi-e WALLACE, LACOMBE, and SHIPMAN", Circuit Judgea. 

PER CURIAM. We are satisfied upon the évidence in the 
record that there was an obstruction in the canal, inside the buried 
rock, which was known to exist by those conversant with the con- 
dition of the channel, and which ought to hâve been known to those 
in charge of the tug. In towing the libelant's canal boat upon an 
obstacle which compétent and experienced pilots would hâve 
avoided, the tug was guilty of négligence. 

The dticree is afOnned, with interest and costs. 
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COVBR V. CLAFLIN et al 

(Circuit Ck)urt, S. D. New York. July 3, 1893.) 

CntouiT CouHTs— Jtjrisdiction — Suit bt Fobeign Trustée. 

Where, pureuant to 1 Bev. St. Ohio, I 6344, a conveyance lu fraud of 
creditors has been declared void by an Ohio court, and a trustée appointed, 
to "proceed by due course of law to recover" the property, and admlnister 
it for the beneflt of creditors, such trustée is vested -With the right of 
property, and may marutain a suit to recover the same in a fédéral 
court for another state. 

In Equity. Suit by John F. Cîover, trustée, against John Olaflin 
and others. On demurrer to the complaint. • Demurrer overruled. 

Bush Taggart and D. D. Duncan, for plaintifE. 
S. F. Kneeland, for défendants. 

WHEEIiER, District Judge. By a statute of Ohio, conveyances 
in fraud of creditors may be declared void, and a trustée appointed, 
who "shall proceed by due course of law to recover" the property, 
and administer it for the beneflt of creditors. 1 Eev. St. § 6344. 
The demurrer hère raises the question whether such a trustée in 
Ohio can maintain a suit for the recovery of such property in this 
court. Such proceedings appear to vest the right to the property 
in the trustée. Conrad v. Pancost, 11 Ohio St. 685; fhomas v. 
Talmadge, 16 Ohio St. 438; Shorten v, Woodrow, 34 Ohio St. 648; 
Union Bank of Chicago v. Kansas City Bank, 136 U. S. 223, 10 Sup. 
et. Rep. 1013. Having this right, the trustée could sue to enforce 
it anywhere that he could to enforce his own proper rights, the same 
as an assignée in bankruptcy could. Lathrop v. Drake, 91 U. S. 
516; Claflin v. Houseman, 93 U. S. 130. Demurrer overruled. 



DUBUQUB NAT. BANK v. WEED et aL 
(Circuit Court, W. D. Wisconsln. June 4, 1892.) 

1. ASSIGNMBNT FOR BbNBPIT OF CRBDITOBS— WhAT COIÎ8TITUTE8. 

A deed of a portion of a debtor's realty, and a blU of sale of a portion 
of his personalty, to the présidents of certain banks, taken wlth a de- 
feasance back, showing that they were given as collatéral securlty for 
promissory notes to the banks, do not constitute a voluntary assignment 
for the beneflt of creditors wlth préférences, under the laws of Wisconsln, 
In that there Is no création of an active trust 

2. MoRTGAGBS — What 'Constitutb — Depeasancb. 

Such conveyances constitute a mortgage on the propertles, and the fact 
that the defeasance was on a separate paper Is Immaterial. 

8. Same — Mekgbr. 

Where mortgages were subsequently given to each of the banks on 
différent portions of the same property, for convenience in securlng each 
bank separately, the former conveyances were merged in the subséquent 
mortgages. 

v.57F.no.5— 33 
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In Equity. Bill by the Dubuque National Bank against Alfred 
Weed & Co., Edwin EUis, and Thomas Bardon to set adde a deed. 
Bill dismissed. 

Pinney & Sanborn, for complainants. 
Tomkins & Merrill, for défendants. 

BUKN, District Judge. Tliis ia an action bronght to set aside 
a certain deed of land made by the défendants A. Weed & Co. to 
the défendants Edwin Ellis and Thomas Bardon, dated September 
à, 1890, purporting to convey certain lands in Gogebic county, Mich., 
consisting of a sawpiill site known as the "Eamsey Sawmill," be- 
longing to the finn of A. Weed & Qo., and to have'IJie complainant 
subrogated in the place of the grantees named in said conveyance, 
to the estent of the complainant's clàim against A. Weed & Co. 

The leading facts, so far as necèssary to state them for the 
propar nnderstanding of the case, are thèse: The défendants 
A. Wéeâ'& Co., who were a lumbering flrm doing business in the 
north part of Wisconsin and in Michlgan, early in September, 1890, 
became embarrassed, and unable to pay their debts. They owned 
quite a large amount bf property, real and personal, having a mill 
and miU site; and a logging otitflt and stock of logs, at Eamsey, 
Mich., and another at Ashland, Wis., with logs, lumber, shîngles, 
and vaïions other property, amounting in value to $20,000 or |25,000, 
exclusive ibf the property involved in this suit, about $17,500 of 
which Was ca«h. Their principal home credltors were the First 
National Bank, the Ashland National Bank, and the Security Sav- 
ings Bank, ail at the city of Ashland, in tiis state. They owed 
thèse banks «bout' $65,000 for cash adranced in the business of 
lumbering, and for whioh notes had been given. To secure this 
large indebtedness, on September 4, 1890, the défendants A. Weed 
& Co. execTited to the défendants Edwin Ellis, the président of the 
First National Bank, and who was also a director and stockholder 
in said bank, and one of the principal stockholders iu the Security 
Savings Bank, and Thomas Bardon, who was président of, and a 
director and stockholder in, the Ashland National Bank, a warranty 
deed of the Ramsey mill site in Michigan, together with certain bUls 
of sale of personaj property, consisting of logs, lumber, lath, shingles, 
logging outât, iiorses, and cattle. At the same time, and as part 
of the same transaction, Ellis and Bardon gave back to A. Weed 
& Co. a defeasance in writing, as follows: 

"Know ail me^ii by thèse présents, that the bUl of sale executed this 4th 
day of September, A. D. 1890, by A. Weed & Oo. to Thomas Bardon and Ed- 
win Ellis, on logs and lumber In Ashland county, apd the bill of sale by 
Alfred Weed and Paul Weed for logs, lumber, lath, and shingles, and horses, 
éattle, and loggliig outflt, on same date, said property belng in Gogebic county, 
Michigan, and the deed hereto attached, executed on the same date, and be- 
tween the same parties, on the sawmill property at Ramsey, Gogebic county, 
Michigan, on the S. E. % of the N. W. % section 13, town 47 north, range 
46 west, N. E. % of S. W. hi Sec. 13, town 47 north, of range 46 west, and tha 
assignment of the mortgage from Bay Shore Lumber Company to A. Weed 
& Company of $12,000, are glven as collatéral securities for payment of 
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notes made or indorsed by sald Weed & Company, and held hy the First 
National Bank of Ashland, tlie Ashland National Bank, and tie Security 
Bank, ail of Ashland, Wls., to the amount of about $65,000. Witness our 
houds and seals the 4tb day of September, A. D. 1890. 

[Signed] "Thomas Bandon. [Seal.] 

"Edwln Bllis. [Seal.] 
"In présence of 
"Ida A. Forrest 
"W. M. TomMns." 

A few days after thèse conreyances were made, on September 
10, 1890, the baiiks, net being satisfied with the manner of the 
security taken by Bardon and Ellis, had mortgages executed in 
form directly to the several banlis to secure the same indebtedness. 
Among thèse was one executed to the First National Bank of 
Ashland upon the same real estate, to secure the indebtedness to 
that bank, amounting to about $51,000, 

The contention of the complainant is that the trîinsaction of 
September 4, 1890, constituted a voluntary assignment of a i)or- 
tion of the défendants' property to Bardon and EUis as tr-ustees for 
the beneflt of creditors, and that, as it gave a préférence to thèse 
creditors, and was not, in other respects, in compliance with the 
etatutes of Wiscons'in relating to voluntary assignments, the con- 
veyances were void as to creditors, It is further contended that, 
though void as to creditors, the deed, as between the parties, con- 
veyed tàe title to the land to Bardon and Ellis; and the complain- 
ant seeks to hâve their title set aside, and to be subrogated in their 
place, to the extent of the complaînant's claim, which is |o,000 
and interest It is claimed by the complainant that the mortgage 
on the same property, of September 10, 1890, though otherwise 
admitted to be vaïid, is in fact void, because the property had al- 
ready been conveyed to Bardon and EUis, as trustées, on September 
4th, and, there being no reconveyance of the land, there was no 
title in A. Weed & Co., on the lOth, upon which the mortgage of 
that date could operate. It must, I th'Ink, be confessed that the 
reasoning by which the complainant is to be put in the place of 
Bardon and Ellis in respect to their title under the first conveyance 
is not altogether inartiflcial in character, Still, the contention may 
perhaps be supported, if the complainant's main proposition be cor- 
rect, that the conveyance of September 4th was void as to creditors, 
as being in Violation of the statutes relating to voluntary assign- 
ments. But, in the judgment of the court, this contention cannot 
be maintained. There was no attempt to make a voluntary assign- 
ment of the debtors' property to trustées for the beneflt of creditors. 
The essence of the transaction of September éth was a mortgage 
upon a particular portion of the défendants' real estate, and mort- 
gages upon certain of the personal property, to secure the debts 
of certain creditors, which it is admitted were bona flde, and al- 
ready existing and secured by promissory notes. Bardon and Ellis 
were not active trustées, and the conveyance with a defeasance 
back, showing that it was given as collatéral security, was a mort- 
gage, to aU intents, the same as though it had been in any other 
form. 
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The drcumstanee of th,e defeasance being upon a separate paper 
was quite immaterial. In many states that is the most conamon 
fortu jof a mortgage. The conveyances were no doubt made in form 
to Bardon and Ellis because thèy' ^61*6 the présidents and repre- 
sentatiTes of thèse seyeral banks, whose debts the défendants 
wished to secure, and the real parties in interest were the three 
banks, in proportion to the amount of their several claîms. Except 
for conTenience in securing each bank separately, there was no 
need to change the secttritj'. At the same time it was compétent 
for the parties to do so, and the mortgages taken sererally to the 
banks on September lOth took the place, as was intended, of the 
mortgages given on the 4th. There was no transfer of title by the 
deed of September 4th, which required a reconveyance in order to 
change the form of the security, as wouid perhaps be the case 
where an absolute deed is given, not intended as a mortgage. And 
the giving of the new mortgages in a new form on September lOth 
— ^the real estate mortgage to one, and chattel mortgages to the 
others — ^merged in that transaction that of September 4tih. The 
original transfer of September 4th, so far as I can judge, had ail 
the qualities and reqnisites of a mortgage, while it lacked some 
of the material characteristics of a voluntary assignment, especially 
in that thère was no création of an active trust, which is recognized 
as necessary in ail the adjndged cases in this state in order to stamp 
the transaction with the character of a statutory assignment for 
the benéflt of creditors. It was a mortgage of parttcular property 
to secure particular creditors, which has ever been held aJlowable 
under oia law. See Ingram v. Osbom, 70 Wis. 184, 35 N. W. Eep. 
304; Oibb v. Hibbard, Spencer, Bartlett & Co., 77 Wis. 199, 46 
N. W. Rep. 168. The latest case is Michelstetter v. Weiner, 82 
Wis. 298, 52 N. W. Eep, 435. See, also, Wisconsin Cent. Ry. Co. v. 
WisconSin River Land Co., 71 Wis. 94, 36 N. W. Rep. 837; Hoyt 
V. Fass, 64 Wis. 279, 25 N. W. Rep. 45; Schriber v. Le Qair, 66 Wis. 
579, 29 isr. W. Rep. 570, 889. There will be a decree dismissing the 
Gomplainant's bUl of complaint, with costs. 



LEWIS T. SHAW et aL 

(Circuit Court, D. Washington, W. D. Juty 17, 1893.) 

Public Lands^Cancbllation ok Entry— Rights oï' Bona Fidb Pukchasers. 
Where an entry on public land Is aUowed at the land office, and pay- 
ment for the land is received, the entry is prima facie valid; and pro- 
ceedings by the commissloner of the gênerai land office and the secre- 
tary ot the Interior to cancel the entry for mlsrepresentatlons of the 
entryman, wlthout notice to a bona fide pmrchaser from the entryman, 
are void. 

In Equity. BiU by Charles Lewis, alleging équitable ôwnership 
of 128 acres of land, situated in Pierce cotinty, state of Washington, 
for a decree establishing his title to said land, and to hâve the 
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défendant John C. Shaw, to whom a patent has been issued by the 
United States, declared a trustée of said titla Demurrer to bill 
oTenmled. 

John Paul Judson, for complainant 
Crowléy & Sullivan, for défendants. 

HANPOKD, District Judge. The land which is the subject of 
controversy in this suit was entered in due form and paid for by 
one Charles C. Miller on the 16th day of March, 1883, under the pro- 
visions of the act of congress approved June 3, 1878, providing for 
the sale of timber lands in the states of California, lïfevada, and 
Oregon and Washington Territory, (Supp. Rev. St. [2d Ed.] 167.) 
At the time of said entry Miller was an employé of one George H. 
Eyan, and obtained from him the money used in purehasing said 
land from the govemment. For the purpose of securing the re- 
payment of the money so advanced, on the 22d day of March, 1883, 
Miller gave to Ryan a bond obligating himself to convey one-half 
of the tract; and on August 31, 1883, gave to Eyan a deed for 
one-half of said tract for the considération of |325. On September 
5, 1883, Eyan conveyed the entire tract by warranty deed to Benja- 
min McCready, for the price of |9,000. McCready, on the 2d day 
of January, 1884, by warranty deed conveyed the tract to the com- 
plainant, who is a citizen and résident of the state of lowa, fer the 
price of |9,000, and to conflrm his title, Miller, on the 18th of July, 
1885, for a nominal considération, gave to the complainant a war- 
ranty deed for the entire tract. On the 3d of March, 1885, the com- 
missioner of the gênerai land ofiQce, upon a report made by a spé- 
cial agent of the interior department, representing said land to be 
agricultural land, and therefore not subject to sale as timber land, 
and that said entry was made for the beneflt of Eyan, notified Miller 
that his entry was held for cancellation. A hearing was thereupon 
had before the register and receiver, and such proceedings foUowed 
that upon an appeal to the secretary of the interior the land wàs 
adjudged to be timber land, subject to sale under said act, but that 
the entry was made for the beneflt of Eyan, and on that ground it 
was canceled. No notice of thèse proceedings was given to the 
complainant, although the fact of his purchase of the land and his 
post-office address were known to the spécial agent who made the 
report, and to ail the oflBcers of the land department who had 
occasion to review the évidence in the case, and the complainant 
had no information in regard to said proceedings prior to the year 
1889. In February, 1890, he petitioned the commissioner of the 
gênerai land oflSce to reopen the case, that he might be heard in 
défense of his rights, which pétition was denied. The bill of com- 
plaint avers that the land is in fact timber land, subject to sale 
under said act of congress; that MUler's entry was in ail respects 
regular and bona fide, and that he did not, prior to said entry, make 
any agreement whereby the title he should acquire would inure to 
the beneflt of Eyan, or any other person ; and that the complainant 
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is a bûnaflâfepurchasel' of eaid land for its fuU Values tvithouc notice 
ci&nyi tmtn iWhetéby th.e rràlidity of saià entry lûight be impeached. 
On July 25, 1892, a patent for said tract was issued to the défend- 
ant John G. Shaw, and by virtue of said patent said Skaw and Ms 
codefendants now claim tiie wliolè of said land. The prayer of the 
biU is that by the decree of this court the complainant be declared 
the équitable owner of said land, and that the défendant, to whom 
the patent was issued, hblds the légal title as a trustée for the 
beneflt of the complainant, and that said title be conveyed to him. 
The power of the commissioner of the gênerai land office to cancel 
an entry of public land for sufflcient cause cannot be denied, but 
his power is limited, and not to be exercised in an arbitrary man- 
ner, so as to divest the property rights of individuals lawfully ac- 
quired. Stimson v. Clark, 45 Fed. Eep. 760. The facts set forth 
in the complainant's bill show that the oiBcers of the government, 
in canceling MiUer's entry, assumed that false représentations were 
made by Miller, to the effect that the entry was made for his own 
use and beneflt, whereas in fact he was but an instrument of Eyan, 
who sought to acquire the land by an entry in Miller's name. Such 
false représentations, if made, would be suiBcient cause for the 
absolute forfeiture of the entryman's interest in the land, and of the 
money paid therefor; and any conveyance of the land, except to 
a bona flde purchasér, would be void. Supp. Rer. St. (2d Ed.) p. 
168. It is established by the décisions of the suprême court that in 
the administration of the public land laws the land department 
is vested with the powôr'of a spécial tribunal to détermine finally 
questions of fact upon which the rights of persons who hâve made 
investments in the pui-chase of public lands must dépend. It is 
also established by the décisions that by a valid entry of public 
lands rights thereto become vested, and the land becomes subject to 
ail the incidents of prlvate ownership, including taxation, and the 
owner may transfer it before the légal title passes from the govern- 
ment by the issuance of a patent. Carroll v. Safford, 3 How. 450 ; 
Witherspoon v. Duncan, 4 Wall. 210; U. S. v. Budd, 144 U. S. 154, 
12 Sup. et. Rep. 575. Under this rule the complainant, by his 
purchase of the land in question after the completion of Miller's 
entry thereof, acquired such an interest that he was entitled to 
notice of any attack upon the validity of said entry, and an oppor- 
tunity to appear in any proceedings before the tribunal authorized 
to détermine questions raised by such an attack. In this country 
property rights of an individual cannot be lawfully divested without 
granting him a hearing. Windsor v. McVeigh, 93 U. S. 274. After 
Miller and Eyan had parted with their interest in the land they 
were not authorized td défend the entry, so as to bind their vendee 
by any détermination in a proceeding of which he received no 
notice. I conclude, therefore, that the commissioner of the gênerai 
land office and the secretary of the interior, in assuming to cancel 
the entry, acted without jurisdiction, and their proceedings are 
void. The entry having been allowed in the land office, and pay- 
ment for the land received, it is to be regarded as prima facie valid. 
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There îs notMng in the averments or récitals of the bîll to impeach 
the validity thereof, and, for aught that now appears to the oontraiy, 
the complainant ia entitled to the relief prayed for. Demutrer 
overruled. 



BONSACK MAOH. CO, T. HULSB et aL 
(Circuit Court, W. D. Virginia. July 26, 1893.) 

1. CONTRACTS— EmPLOYMBNT— BiGHT TO EmPLOYE'S INVENTION— SpBCITTC PkB- 
FOEMANCB. 

By a contract to set up and operate cigarette machines, one of the do 
fenàants agreed that any Improrement made by hlm In the machines 
should be for complainant's beneflt, and, subsequently reporting an Im- 
provement, he was fumlshed wlth facilities for experimenting, and as- 
STired by complainant that It would pay hlm liberally If the Improvement 
was practicable. Thereafter défendant assigned a half Interest to the 
other défendant, a coemploye, when both denled plaintlff 's interest, and as- 
serted thelr Intention of seUing to others. Held, that such Improvement 
was the property of plaintifl, and that défendants should be directed to 
convey to It thelr interest therein. 

3. Samb— Compensation pob Wobk Odtsidb the Contbact— Référence. 

The défendant was entitled to compensation for perfectlng such Im- 
provetnent after leaving plalntiflf's employ, and, In the absence of proof 
as to what would be an adéquate amount, there should be a référence 
to a master to ascertain. 

In Equity. Bill by the Bonsack Machine Company against W. 
A. Hulse and E. H. Wright for spécifie performance. Decree for 
complainant 

S. A. Duncan and A. H. Burroughs, for complainant. 
F. H. Busbee, for défendants. 

GrOFP, Circuit Judge. This suit is for the purpose of enforcîng 
the provisions of a contract made July 19, 1886, by the Bonsack 
Machine' Company and W. A. Hulse. The complainant, a company 
organized nnder the laws of the state of Virginia, has for its busi- 
ness the constructlng, operating on royalties, leasing, and selling 
of machines for the manufacture of cigarettes. The contract al- 
luded to is as foUows: 

"This agreement made thls 19th day of July, 1886, between the Bonsack 
Machine Company, of the flrst, and W. A. Hulse, of .the second, part, wit- 
nesseth: That the said company has thls day employ ed the sald Hulse to set 
up and operate Its cigarette machines at a salary of $50 for the flrst month and 
$65 per month thereafter, wlth such advance of salary, up to not exceedlng 
$75 per month, as the services of the sald Hulse may justify. It Is agreed 
that the sald Hulse will serve the company wherever desired; the company 
to pay his rallroad fares whenever traveling at the request of the company. 
No abatement wiU be made for loss of time because machines are not tept 
running, nor any extra payment for extra hoams. The said Hulse agrées to 
do ail In hls power to promote the Interesta of the said company, and, In 
case he oan màke any linprovement In cigarette machines, whether the same 
be made while In the employment of the sald company or at any time there- 
after, the same shall be for the exclusive use of the sald company. And it 
is agreed that in case the sald Hulse be not able to serve the «ald oompan^ 
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efiatdsptlj?^, or shàll In any wày neglect his duty, the compaiiy may stop his 
Benrtaefltat-anyïtime, paylngup to suoh time; but, in case tàe sald Hiilse ie- 
slxes to; Qijlt the sald compaify, he shall glye sixty days' notice thereof. 

"Bonsack Machine Company. 

"By D. B. Strouse, Président 

"W. A. Hulse." 

It is claimed by complainant that Hulse, while operating a 
machine under said contract, made an improvement on the Bon- 
sack machine, consistilig of a device, which may be attached to 
the machine, by which the lap on the cigarette is changea from 
a pasted to a crimped lap. The plaintiff claims that Hulse duly 
reported his improvement to it, and that the Bonsack Company 
provided Hulse with a machine to experiment with, a private room 
to work in, and material to use in testing his device, assuring him, 
at thé same time, that, if hia improvement should prove practi- 
cable and valuable, the Bonsack Company would pay him liberally 
for his work; also, that Hulse, so using the machine, room, ma- 
terial, and labor employed to assist him, spent several months in 
perfectirig such device, ail at the cost of the complainant; that it 
is believed it wiU prove a practicable working arrangement, of 
more or less value, but the same has not yet been f uUy demon- 
strated; that complainant is, under said contract, entitled to the 
device, and to a conveyance of the same, and of the patents ap- 
plied for relative to the said improvement ; but that Hulse refuses 
to convey the same, and claims that he has sold an interest therein 
to the d,efendant Wright, and that they demand a large sum of 
money for the improvement, and are endeavoring to sell the same 
to others. Complainant says that E. H. Wright, the défendant, 
was, and still is, an agent and représentative of the Bonsack Ma- 
chine Company in introducing the use of its cigarette machines 
in certain "foreign lands," under a contract dated December 22, 
1888, and that Hulse was with Wright, working the cigarette ma- 
chines, and in the service of the Bonsack Company, by virtue of 
his employment with Wright, when the improvement was discov- 
ered; that Wright was aware of the contract of Hulse with the 
icompany when he purchased his one-half interest in the device. 
AU thèse allégations of the bill are either admitted in the answer 
of the défendants, or, in my judgment, proven by the testimony 
and exhibits flled in the case. 

Should the contract of July 19, 1886, between the Bonsack Ma- 
chine Company and W. A. Hulse be enforced? It is claimed by 
défendants that it should not be, that it is void because of fraud 
in its procurement, because of inadequacy of considération, and 
for that it is in contravention of public policy. 

The charge of fraud is not sustained. The statement in the 
answer of tiie défendants, which is sworn to, that the contract 
was not read to or by Hulse, and not understood by him when he 
signed it, is shown by the testimony of several witnesses, Hulse 
himself being one, not to be true. The évidence is full and com- 
plète that Hulse understood the character of the instrument he 
signed, and that he executed it believing it to be réasonable and 
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just I do not flnd tliat the contract was harsh and onreasonable 
when entered into. There is nothing in the case that shows — 
no évidence that discloses — that the contract was not a wise and 
advantageous one for both parties to it. I find that good rea- 
sons existed for both Hulse and the Bonsack Machine Company to 
exécute such a contract. The one secured steady, lucrative, and 
most désirable employment, to continue as long as his own con- 
duct justifled it, with opportunities to greatly benefit his condi- 
tion ; while the other obtained a capable employé, and protected its 
business wlth such restrictions as its expérience in the matter in 
which it was engaged had demonstrated to be necessary. Subsé- 
quent developments hâve fully justifled the course taken, and the 
motive that actuated the parties in making said contract. 

Finding as I do on thls point, I, in effect, at the same time dis- 
pose of the objection of inadequacy of considération, as also of 
the suggestion that a court of equity will withhold its decree, and 
not direct the enforcement of such contracts, — those that are harsh, 
unconscionable, and unreasonable. If I found the contract to be 
of that character, I would most assuredly withhold the decree of 
spécifie performance. But, after a careful considération of thé 
circumstances surrounding this case, as presented by the pleadings, 
dépositions, and exhibits, I conclude that the contract should be 
enforced. Public policy requires that men of lawful âge and prop- 
er understanding be permitted to make agreements and exécute 
contracts concerning their business matters, and that when they 
are so made and executed they shall be binding upon and held 
sacred by those entering into them, and be enforceable in courts 
of justice. Even if occurrences subséquent to the exécution of 
the contract prove that one of the parties thereto was improvi- 
dent when he signed it, still it does not f oUow that equity will 
grant him relief, and set aside his agreement. Public policy is 
paramount, and prohibits the interférence (unless for spécial and 
grave reasons) with the freedom of contract. This contract is 
not void because in restraint of trade, is not one in which the pub 
lie is so interested as to justify a court of equity in restraining 
its exécution. The cases are many where contracts to a certain 
extent in restraint of trade hâve been sustained by the courts. 
If the contract does not tend to injure the gênerai public, and its 
object is a lawful one, it will be upheld, because the same gênerai 
public is directly and deeply concerned in the individual freedom 
of those composing it, in making contracts relative to those mat- 
ters in which they alone are interested. The question hère is, 
shall Hulse or the Bonsack Machine Company hâve the use and 
benefit of the improvement made by Hulse in connection with 
cigarette machines? The public, in so far as questions relating to 
public policy are concerned, has no interest in this matter. Should 
the claim of the Bonsack Machine Company fail, the public would 
hâve no right to use the improvement The device would then be- 
long to Hulse, would be his secret, protected by patent, and guarded 
from public use by provisions of law. The restraint provided for 
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in tlia çi«(ajl;paQt does UjOt interfère with any interest of tiie public, 
and it onJyfigiTes a f air protection tp the party in whose favor it 
is giveU) for which proper compensation was stipulated for the 
party making it. The parties were compétent to contract, and 
it was proper for Hulse to sell an improvement or invention not 
then made.. Snch contracta are not unusual. Hulse does not 
sell his labor for ail time, nor does he contract to sell ail improve- 
ments he may thereafter make, but only such as relate to cigarette 
machines» To hold that he had not.the right to so contract would 
deprive Mm of a privUege that might be of great value to him, 
and the effect of such a rule would be to discourage improvements 
and prevent inventions. 

I will novc consider the testimony i-elating to matters transpir- 
ing after the exécution of the contract çind after the making of 
the improvements by Hulse. I do not think the claim set up by 
the défendants that Hulse was not in the employ of the Bonsack 
Machine Company when the improvement was made is material, 
and, if it should be, it cannot be sustained by the évidence. From 
the date o^ the contract, July 19, 1886, to December, 1889, Hulse 
was unquestionably employed bythat company; his occasional 
absence being either at his request or with his assent. 

I do not deem it necessary, in disposing of the matter now before 
me, to set forth in détail the arrangements existing between the 
Bonsack Machine Company and the défendant Wright, called in 
thia controversy "Bonsack Oriental Aflairs." A careful examina- 
tlon of the entire matter leads me to the conclusion that Hulse, 
so far as the questions involved in this suit are concerned, was 
in the service of the Bonsack Machine Company? when he was on 
the roUs of, and being paid by, "Bonsack Oriental Affairs." This 
was from December, 1889, to August, 1891. The évidence shows 
that the improvement "took practidable shape" in Hulse's mind 
while he was in foreign lands working with "Bonsack Oriental 
Affairs," and that he then and there made a model of it. Soon after 
Hulse returned to the United States he assigned to the défendant 
Wright a one-half interest in the improvement he had made, by 
contract dated August 21, 1891, and he also advised the Bonsack 
Machine Company of the fact that he had made the invention, and 
«xplained to the offlcers of the same the character of the device. 
An arrangement was made betweeh them for erperimenting with 
and perfecting the same, Hulse giving the matter his personal at- 
tention, and the company furnishing a machine, room, labor, and 
material. This was done, I find from the évidence, with the mu- 
tual understanding that the device, when succesafiilly tested and 
complète, should be the property of the Bonsack Madiine Company, 
and that Hulsé should be paid by that company liberally for his 
work. Défendant Wright was aware of the contract of July 19, 
1886, bétween Hulse and the Bonsack Machine Company when 
he purchâsed an interest in said improvement, and he was also 
aware of the claim made by that company of ownership of the 
samie, and of the fact that Hiilse was èxperimenting in connec- 
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tion with it, using the machine, materials, and labor of the Com- 
pany for that purpose. It seems that, pending the expérimenta 
and work I hâve alluded to, some question arose between the par- 
ties as to the ownership of the improvement, and certain corre- 
spondence was had between Hulse and Wright, on the one part, 
and the company, on the other. Negotiations having in view 
an adjustment of the controversy were carried on, and, after sev- 
eral propositions had been made and rejected, the matter rested 
on a communication from Wright to the secretary of the company, 
dated March 21, 1892, in which the folio wing language is found: 
"I wish it distinctly understood that we will push forward the 
crimping deyice as fast as possible, under the assurance of your 
board as to your liberality in the matter if we make a success of 
it." Within a month after this, and when the testing of the de- 
vice was still going on, the défendants deny plaintiff's interest 
in the improvement, and assert their intention of selling it to 
others. This suit is then instituted. 

I think the contract between the Bonsack Machine Company 
and Hulse should be enforced, and that a court of equity should 
so decree. Adéquate compensation could not be obtained at law 
in a matter of tiiis character. It would be impossible, from the 
nature of the case, to ascertain the damages the company might 
sustain by being deprived of the invention for which it had con- 
tracted, and the beneflts of which it was entitled to. This is pecul- 
iarly the kind of contract that equity will enforce, and not compel 
the party asking performance to rely on the remedy at law. Let 
there be a decree for the speciflc performance of the contract of 
July 19, 1886, in so far as it relates to improvements on cigarette 
machines, and let it provide that the improvement made by Hulse, 
referred to in the proceedings of this cause, is and shall be the 
property of the Bonsack Machine Company, and let Hulse and 
Wright be directed to convey the same, and ail interest they, and 
each of them, may hâve in the same, to said company. While the 
contract gives the Bonsack Machine Company the exclusive use 
of any improvements in cigarette machines that Hulse may make, 
it does not authorize that company to appropriate such improve- 
ments, if the same were made or perfected while he was not in 
the employ ôf the company, and under its pay, without making to 
him a reasonable and just compensation for the same. The im- 
provement now in controversy has been worked upon and perfected 
by Hulse since he left the service of the company, and as to his 
compensation he and the company hâve been unable to agrée, and 
I do not ând sufflcient testimony in the record bearing on this 
point to enable me to reach a satisfactory conclusion relative there- 
to; hence this case must be referred to a master, to ascertain 
and report whether or not the Bonsack Machine Company has paid 
Hulse for his actual services rendered for said company in connec- 
tion with said improvement, under the contract between them; 
if not, what amount is still due him. Let the master also report 
as to the condition of said improvement, as to its efficacy for the 
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purposes for wMch. it is intended.. He will also report if letters 
pateîit hâve been issued covering tiie same, and, if so, to whom, 
wlien,i and by what authority; if not, the condition of the applica- 
tions made by Hulse for patents. lïet him also report wbat sum, 
in his opinion, nnder the facts of the case, the évidence now in, 
and to be taken by him, and in the light of this opinion, will be 
libéral compensation to Hulse and Wright for their services and 
expenses in connection with the perfecting of said device, and se- 
curing patents for the same. Let the injunction heretofore issued 
be perpetuated. 



DIOKERSON v. MATHESON et aL 

, (Circuit Court of Appeals, Second Circuit. August 1, 1893.) 

i. Sale— Ï'atbnted Article— Notice of Restmction. 

A flnn in Gennany, having the right, under European and . American 
patents, tô sell a patented coloring matter in Europe and the United 
: StateSk was accustomed to sell with restrictions against exportation to 
the UOited :States. A London flnn, which knew of thls restriction, sent 
: au or(ier,to the London agents of the Gennan flnn for a quantity of the 
goods "strong for export." Sdâ, that there was no notice of an intention 
to export to the United States. 50 Fed.' Rep. 73, afflrmed. 

2. Peincipal and Agent— Notice to Agent. 

On recelving notice of the arrivai of the goods lu Londoo, the pur- 
cliasers made out a check for the price, and gave it to their clerk, who, 
In the usual course of business, exchanged it for ûie invoice sent by a 
messenger of the seller's London agent. This InvoIce contained a notice 
of thé prohibition against exporting to the United States, but the atten- 
tion of the firm was not ealled thereto untll a day or two later. Helâ, 
that notice to the clerk wàs notice to the flrm, and, having accepted the 
goods with notice, the flrm was bound by the restriction. 50 Fed. Rep. 
73, afflnaed. 

8. Patents pob Inventions — Sale with Restrictions— Inpringbment. 

The owner of patents granted in Europe and the United States, who 
seUs the patented article In Europe with a prohibition against importa- 
tion into the United States, may treat as an infrlnger one who sells that 
" article in this country. 50 Fed. Rep. 73, afflrmed. 

4 Praotice— Stipulatbd évidence. 

The parties stlpulated that, to save the delay and expense of a com- 

' mission, the cause should be tried as though certain facts thereln set out 

had been griven. On the same day a joint letter by respective counsel 

was sent, requestlng. the persons addressed to procure the affldavit of one 

■' "of the purchasing flrm as to the prohibition in the invoice. Held, that au 

1 liàflidavlt of one of the addressed parties as to statements made by the 

î mejnber of said flrm in the présence of the persons so addressed was mère 

, ^eafsay, and not the équivalent of the affldavit requested. 

5. SaMB— GONTINGENCT. 

,, Jn the absence of anything in the stlptilatlon. Joint letter, or the sur- 
' ! roundlng circumstances to indlcate that the use of the stlpulated facts was 
•I iettotlngent ori'cibtalning the requested affldavit, such facts were properly 

admltted In évidence. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 
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In Equîty. Suit by Edward ÎT. Dîcterson against William J. 
Matheson and James N. Steele for infringement of a patent. Froïn 
a decree for complainant, (50 Fed. Bep. 73,) défendants appeal. Af- 
firmed. 

For décision on motion for an interlocutory injunction, see 47 
Fed. Eep. 319. 

E. N. Dickerson, for complainant. 
Henry P. Wells, for défendants. 

Before LACOMBE and SHIPMAlf , Circuit Judgea. 

SHIPMA]^, Circuit Judge. This is an appeal from a decree of 
the circuit court for the soutàern district of New York in favor of 
the complainant in a bill in equity for the infringement of letters 
patent. On November 3, 1885, letters patent of the United States, 
No. 329,632, were issued to Cari Duisberg, a German, for an improve- 
ment in coloring matter known as "Benzo-Purpurine." On Decem- 
ber 21, 1885, Duisberg assigned the patent to a German corporation 
«alled "Farbenfabriken, vermals Fr. Bayer & Co.," and known in the 
case as the "Bayer Company," which was also the owner of a German 
patent for the same invention. On March 8, 1888, the Bayer Com- 
pany assigned the patent, including the right to recover for past 
infringements, to the complainant. At the time of the transaction 
which is the subject of this controversy, another German corpora- 
tion, by the name of the "Actien Gesellschaft fur Aniline Fabrika- 
tion of Berlin," called in this suit the "Berlin Company," had the 
right, as licensee of the Bayer Company, to sell the patented color 
both in Europe and in the United States under the European and 
United States patents. The alleged infringement consists in the 
importation into this country, in November, 1887, and the subsé- 
quent sale therein, by Matheson & Co., who are merchants in New 
York, of one ton of benzo-purpurine, made under said letters patent 
by the Berlin Company. The purchase by the défendants was under 
the following state of facts: Matheson & Co., in October, 1887, di- 
rected their London agents, Barnes & Co., to purchase a quantity of 
the patented color, if it could be bought of the parties who held the 
United States patents without restrictions against export to this 
country. The défendants knew that thèse restrictions were apt 
to be imposed. Barnes & Co. applied to the Bayer Company, who 
replied that their product was engaged for two months, but would 
4eliver the color as soon thereafter as practicable. In a day or 
two the Bayer Company telegraphed to Barnes & Co., inquiring for 
whom the color was designed, as, in case it was designed for Amer- 
ica, they should décline to sell it without restrictions. Barnes & 
•Co. then engaged Domeier & Co., of London, to buy in their own 
name, but for Barnes & Co., one ton of said |)atented color from the 
Berlin Company. At this time, Domeier, of said flrm, was aware 
i;hat the Berlin Company was in the habit of selling the goods under 
restrictions against importation into the United States, and was in- 
structed by Barnes & Co. not to buy unless he could do so without 
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!ïe8tri<»^çps. ,, . On NoYember ; i, 1887, he ordered" from , Gteefl & X)o., 
of I^ondQD, the, agents pf the Berlin Company, one ton of thé pat- 
. ented; color. The order contained the words "strong for export." 
On November 15a, Greefif & Co. notifled Domeier & Oo. that they 
should jend theinvoice and bill of lading in the course of the day, 
and would like them to hare a check ready for the amount of the 
bill. The check was drawn by a clerk, was signed by Domeier, was 
given to the clerk to deliver to GreefE and Co. upon receipt of the 
invoice, and upon such receipt was delivered accordingly, on Novem- 
ber 15th, by the clerk. The invoice contained the foUowing words, 
in German: "The importation into the U. S. of North America of 
our patented substantiye cotton dye-stuffs, congo, benzo-purpurine, 
etc., is prohibited." The goods were marked with a label aa fol- 
lows.' "The importation into thé United States of North America 
is forbidden." No notice of any Testriction upon the sale or des- 
tination of thèse goods was given to Domeier & Co. untU the notice 
which was contained upon the invoice, and Domeier did not know of 
the contents of the invoice or of the label tUl he was informed by 
his derk of the notice upon the invoice, from oné to three day s after 
November 15th. Greeff & Co. supposed that the goods were to be 
ased in England. 

Whea Domeier & Co. delivered to Barnes & Go. does not appear, 
but on November 22d the latter wrote to the défendants that they 
had raeeived the ton. It was shipped to the défendants on Novem- 
ber 25th. 

It is apparent that the défendants and Barnes & Co. were anx- 
ious to obtain the patented color without the restrictions which 
they knew were customary; that, failing in the attempt to purchase 
from the Bayer Company, Barnes & Co. sought to use Domeier & 
Co., in the hope that they might purchase, without an announce- 
ment of restrictions, from the Berlin Company; that, when the 
order was executed by seoding the invoice and the goods, the re- 
strictions were announeed upon each; that Domeier, who knew of 
the customary method of selling thèse colors, upon receiving notice 
that the papers had arrived and were to be delivered, left a signed 
check With his clerk to deliver upon receipt of the invoice. The 
défendants think that their attempt to obtain a purchase without 
restrictions was successful, because an affirmative announcement of 
thèse conditions was not made until the invoice was presented and 
the sale was consummated, and because, in Domeier's absence, the 
clerk who had been intrusted with the check T^as the only person 
who saw the invoice. 

Upon this branch of the case, the circuit court well said: 

"If such propositions are to receive the sanction of tUe courts, it will be 
well-nlgh Impossible to carry on the business of commerce. .V ucrson cannot 
avold responslbillty by closing his eyes and ears, and delegatlng his business 
to others. If Domeier & Co. would hâve been bound by the notice of re- 
striction, had Domeier persohally recelved the Invoice in exchange for the 
ciheck, the firm is equally boutid by the action of their clerk. The clerk stood 
In the place and stead of Domeier & Co., and represented them, in that trans- 
action." 
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The clerk to whoin was intrusted the business of receiving and 
examining the invoice and bill of lading, and delivering the check 
in payment for the goods, must, in the absence of any évidence to 
the contrary, or of circumstances which repelled the idea of his 
knowledge of the contents of the paper, be presumed to hâve ac- 
quainted himself with the contents of the papers which he was 
to receive in exchange for the check, and, by accepting them, to 
hâve assented to the conditions of sale which they contained. It 
is to be observed that the invoice was not a mère notice or receipt, 
and was a paper which, from the nature of the business, must be 
expected to contain the terms of the contract of sale. Belger v. 
Dinsmore, 51 N. Y, 166; Kirkland v. Dinsmore, 62 N. Y. 171; Blos- 
eom V. Dodd, 43 N. Y. 264. The fact that the order of Domeier con- 
tained the words "strong for export" is commented upon by the 
défendants as containing a notice to the Berlin Company that the 
goods were to be exported; but those words, when addressed by 
a London flrm to a German manufacturer, cannot indicate that 
the goods are to be exported to the United States. The attempt 
of the défendants' agents to buy and export into the United States 
a quantity of the patented color, freed from a positive restriction 
against such exportation, was a somewhat careful one; but the 
argument in favor of its success now rests upon the absence of 
Domeier from his place of business when the order for the goods 
was executed, and upon his lack of knowledge of the contents, of 
the invoice. That argument, for the reasons already given, is in- 
sufficient. 

The question as to the effect of the restriction remains. A pur- 
chaser in a foreign country, of an article patented in that country 
and also in the United States, from the owner of each patent, or 
from a licensee under each patent, who purchases without any re- 
strictions upon the extent of his use or power of sale, acquires 
an unrestricted ownership in the article, and can use or sell it in 
this country. The cases which hâve been heretofore decided by 
the suprême court in regard to the unrestricted ownership by pur- 
chasers in this country of articles patented in this country, and 
«old to such purchasers without limitation or condition, lead- up 
to this principle. Bloomer v. Millinger, 1 Wall. 340, 351; Mitchell 
V. Hawley, 16 WaU. 544, 548; Paper-Bag Cases, 105 U. S. 770; 
Holiday v. Mattheson, 24 Fed. Rep. 185. A purchaser in a foreign 
country of an article patented in that country and also in the 
United States, from a licensee under the foreign patent only, does 
not give the purchaser a right to import the article into, and to 
sell it in, the United States, without the license or consent of 
the owner of the United States patent. Boesch v. Graff, 133 U. 
S. 697, 10 Sup. et. Eep. 378. In the Graff Case, a dealer in this 
country purchased in Germany articles patented there and also in 
the United States, from a person authorized to sell them in Ger- 
many, but authorized only under the German patent, or under the 
impérial patent laws of Germany, In regard to the sales of arti- 
cles patented in that country. The suprême court held that the 
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right of this vendor to make and sell tbe articles in Germany was 
one- allowed him under the laws of tliat country, and did not 
authorize purchasers from him to sell the article in this country 
without the consent of the owner of the United States patent. 
Had Domeier obtained consent to import into the United States 
from the Berlin Company, which had the right to sell both under 
the United States and tiie German patents, the right of the dé- 
fendants to use and seU the color would also hâve been unre- 
stricted. 

The appellants contend that, in an examination of the facts of 
this case, no attention should hâve been paid to the statement of 
tne testimony contained in a written stipulation signed by the re 
spective counsel, unless the aiïidavit of Mitchell, a partner of 
Barnes & Cp., should also hâve been admitted. On January 16, 
1890, the respective counsel stipulated, "in order to save delay and 
expense of a commission to England and Germany," that on the 
final hearing "it shall be taicen as though the following testimony 
had been given." Then foUowed a statement of sundry alleged 
facts. On the same day a joint letter, signed by the respective 
counsel, was seit to Greeff & Oo. and to Bajues & Co., which, after 
reciting the fçicts of the controversy, was as foUows: 

"The facts conceming sald sale bave been mutually agreed upon in a stip- 
ulation between the undersigned, exeepting the question as to whether, at 
the tlme of the payment for or reoelpt of the Invoice of thèse 2,000 pounds 
of benzô-purpurlne, Domeier & Company objeoted to or commented upon 
thé restrictibn clause of the invoice upon the grounds that the goods 
were bought without restriction. We mutually désire, in the case, to obtain 
Mr. Domeier's statement of thp facts In this matter; and we request you, 
therefore, jointly, to see Mr. Domeier, and obtain from him suoh statement, 
in the fonn of an affldavit, for use in the case hère. If Mr. Domeier's recol- 
lection does not cori^spond with the recollection of Mr. GreefiC, or bis rep- 
résentative in the transaction, theu we request Mr. Greeff or bis représenta- 
tive to make also bis statement In writing, duly sworn to, ofhis recollection of 
the facts, and retum said statement or statements to this address at your 
earllest convenlence." 

The afladavits of Domeier and Greeff were not obtained in reply 
to this letter, but William A. Mitchell, a member of the firm of 
Barnes & Oo., made an aflfidavit on October 31, 1891, that on or 
about February 12, 1890, at a meeting between Domeier, Greeiî, 
Deissner, who represented the Bayer Company, and himself, the 
first two named persooas made statements in regard to the said sale 
which Mitchell swears to. This is not the aflSdavit which was 
requested in the joint letter, but is an affldavit of Mitchell as 
to the unsworn statements of Domeier and Greeff, and was mani- 
festly hearsay. It is urged that the use of the stipulation was 
contingent upon obtaining the affldavits named in the joint letter, 
and that, they not having been obtained, the stipulation should be 
excluded. Nothing 'in the stipulation, or in the surrounding cir- 
cumstances at the time it was drawn, or in the joint letter, indi- 
cates that its use was contingent upon obtaining the afftdavits. 
In pursuance of a commission taken out May 27, 1891, Domeier and 
Greeff gave their dépositions in the présence of the respective 
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couusel, and were cross-examined. Thèse dépositions were taken 
about October 31, 1891, and rendered affidavits entirely unneces- 
■ary. 
The decree of the circuit court is afiQrmed, with costs. 



BICYCLE STBPLADDEB CO. T. GOEDON. 
(Circuit Court, N. D. Illinois. September 11, 1893.) 

1. Equitt — Pbacticb — Motion to Dismiss. 

Where complalnant makes no objection, the court "wUl détermine a ques- 
tion of jurisdiction or of Personal privilège, raised by défendant by motion 
to dismiss the bill instead o£ by demurrer or plea. 

2. CiBCUIT CODET— JUKISDICTION— "INHABITANT. " 

A résident of Kentucky, who is temporarily in Chicago In charge of an 
exhibit at the World's Columbian Exposition, is an "inhabitant" of Ken- 
tucky, and not of lUlnols, within the meaning of Act lilarch 3, 1887, c. 373, 
§ 1, (24 Stat 552,) as corrected by Act Aug. 13, 1888, c. 866, (25 Stat. 434,) 
whlch provides that no civil suit shaU be brought against any person in 
auy other district than that whereof he is an Inhabitant. Shaw v. Mining 
Oo., 12 Sup. et. Eep. 935, 145 U. S. 444, followed. U. S. v. Southern Pac 
E. Co., 49 Fed. Eep. 297, dlstinguished. 

In Equity. Bill by the Bicycle Stepladder Company against John 
. E. Gordon to enjoin inMngement of letters patent granted to 
complainant for improvements in store service ladders. Défend- 
ant moyes to dîsmiss the bill. Granted. 

Elliott & Hopkins, for complainant 
Dyrenforth & Dyrenforth, for défendant. 

JENKINS, Circuit Judge. The complainant files its bill to re- 
strain the alleged infringement by the défendant of letters patent 
granted to the complainant for certain improvements in store 
service ladders. The bill charges that the complainant is a cor- 
poration organized under the laws of the state of lowa, and that the 
défendant is a citizen of the state of Kentucky, residing at Lex- 
ington, in said state, "and a business inhabitant of and doing busi- 
ness at the city of Chicago, Illinois." Process was served upon 
the défendant vfithin this district. Without otherwise appearing 
to the suit, the défendant moves to dismiss the bUl upon the ground 
that upon the face of the bill it appears that the court is without 
jurisdiction, the défendant being a citizen of and résident within 
the state of Kentucky; and also asserting as a personal privilège 
his right to be sued only in the latter state. It is diselosed by the 
afQdavits supporting and counter to the motion that the défend- 
ant, with his family, résides in the state of Kentucky, in which 
state he exercises his political rights and privilèges; that he came 
to Chicago about the Ist of June last, where he has since remained 
in charge of an exhibit of ladders of his own manufacture at the 
World's Columbian Exposition; that thèse ladders were manu- 
factured at his factory in the state of Kentucky; that he has, dur- 
ing Ms sojourn in Chicago, taken some orders for his manufacture of 
v.57F.no.5— 34 
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iadders, whicli were fllled from Ms rtlânufactôry în Kentueky, one 
of wàteh orders was froin a résident of Cliicago; and that he in- 
tends to return to Ms home in the state of Kentueky at tlie close of 
theExpMtion. 

Following the intimation of Judge Thayer în Eeinstadler v. 
Eeeves, 33 Ted. Rep. 308, the défendant has seen fit to présent 
the question of jurisdiction or of perspnal privilège by motion to 
dismiss, and not by demurrer or plea. The coniplainant making 
no objection to the manner in which the matter is brought to the 
attention of the court, I feel at liberty to détermine the question 
involved iwithout indorsing or considering the practice adopted. 

The act of March 3, 1887, c. 373, § 1, (24 Stat 552,) as corrected 
by the act of August 13, 1888, c. 866, (25 Stat. 434,) determining 
and asserting the jurisdiction of the circuit courts of the United 
States, Gpntalns this provision : 

"And no dvll suit sliall be brought before either of the said courts against 
any person or by any original process or proceeding in any othep district 
than that whereof he is an Inhabltant; but, where the Jurisdiction Is founded 
only on the tsuct that the case is between dtizens of différent states, suit shall 
be brought oidly in the district of the résidence of either the plalntifC or the 
défendant" - 

The suit hère being for an alleged infringement of patent grant- 
ed by the. JCTnited States, the court has jurisdiciion of the subject- . 
matterj The case falls, therefore, within the flrst clause of the 
provision quoted. The objection to ! the entertaining of the suit 
by this court is one going not to the jurisdiction of the court, but 
rests upon the assertion by the deféhdant of his personal privilège 
to be sued only in the district of which he is an inhabitant. 

There has been some diversity of opinion in the circuit courts 
with respect to the proper définition of the term "inhabitant," 
within the meahing of the act. It was used in the original judi- 
ciary act, (1 Stat. 78,) as éxplained by Justice Gray in Shaw v. Min- 
ing Co., lis TJ. S. 444, 12 Sup. Ct. Eep. 935, "to avoid the incon- 
gruity of speaking of a citizen of anything less than a state," 
when two or more districts were embraced in one state. In that 
case the second clause of the provision was considered, but the lan- 
guage employed is equally applicable to the flrst clause hère in- 
volved, SQ far as it affects the judicial interprétation of the term 
^Inhabitant." Mr. Justice Gray, speaking for the court, says at 
page 449, 145 II. S.,, and page 937, 12 Sup. Ct. Rep.: 

"As to natural persons, therefore, it cannot be doubted that the efCect of 
this act, reàd in the llght of the earlier acts upon the same subject, and 
of the judicial construction thereof, Is thàt the phrase 'district Of the rési- 
dence of a person is équivalent to 'district whereof he is an Inhabitant,' and 
cannot be constnied as giving juriBdlctlon, by reason of cltlzenship, to a cir- 
cuit court held In a state of which nelther party la a citizen, but, on the 
contrary; restriçts the jurisdiction to the district in which one of the parties 
résides within the state of which he is a citizen; and that this act, therefore, 
havlng taien away the alternative, permltted in the earlier acts, of sulng a 
pterson in, t|ie district 'in wlilch he shall be found,' requires any suit, the 
Jurisdiction of wbich Is founded only on Its being between cltlzens of différent 
States, ià be brought In the state of which one is a citizen, and in the 
district thereln of which he is an Inhabltant and résident." 
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I cannot but hold that ruling to be décisive hère. Tlie court, 
in effect, construes the word "inbabitant" to be, within the mean- 
ing ôf the act, synonymous wîth "résident." In the light of previous 
législation upon the subject of the original jurisdiction of the féd- 
éral courts, and of the connection in which the word is used, I think 
the Word is hère employed in the sensé of "résident." It compre- 
hends locality of existence; the dwelling place where one maintains 
his âxed and légal settlement; not the casual and temporary abid- 
ing place required by the necessities of présent surrounding cir- 
cumstances. A mère "sojoumer" is not an "inhabitant" in the 
sensé of the act. The meaning, I think, is well expressed by Judge 
Deady in Holmes v. Eailway Co., 5 Fed. Eep. 523 : "An inhabitant 
of a place is one who ordinarily is personally présent there; not 
merely in itinere, but as a résident and dweller therein." 

The case of U. S. v. Southern Pac. B. Co., 49 Fed. Eep. 297, de- 
cided by Mr. Justice Harlan, is pressed upon my attention. The 
question there considered was with respect to the domicile of a 
corporation created by one state and operating and maintaining 
oflQces in another. It was held that, although a corporation was 
a légal habitant in the state of its création, it could also become 
an inhabitant of another state for the purposes of business and 
of jurisdiction in personam. This proceeded upon the ground that 
the corporation carried on business in the other state by express 
license of that state, and upon the implied condition that it was 
subject to the process of courts within that jurisdiction. Whether 
or not that décision can be upheld I need not hère inquire. Mr. 
Justice Harlan's ruling certainly appeals to one's sensé of justice, 
and of what ought to be, if it is not. The décision rests upon pe- 
culiar ground, not applicable to natural persons. It is further to 
be observed that that case was decided prior to the décision in 
Shaw V. Mining Co., supra, and that Mr. Justice Harlan dissented 
from the opinion of the court in the latter case. 

Upon the face of the bill the défendant is a citizen and résident 
of Kentucky. He cannot also be, within the meaning of the 
term as employed in the act, an inhabitant of Hlinois. He is a 
"séjourner" in the city of Chicago during the time of the Exposi- 
tion. That does not, however, subject him to this suit in this 
jurisdiction, if he chooses to avail himself of his privilège of exemp- 
tion. The motion to dismiss wUl be granted. 



BDMANSON v. BEST. 

(Carcult Cavart of Appeals, Seventh Circuit. October 2, 1893.) 

No. 40. 

1. JUDGMEITT — ReS JnDICATA 

A judgment at law rendered upon an account stated is condusive of 
the faimess of the account, since fraud in obtainiog It could hâve been 
set up as a défense. 
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S. SxMB— Collatéral Attack— InjunctIôSt. 

It wouia be no ground for enjoinlng iCoUection of a juiîgment that tbe cotjrt 
refused to allow the défendant to show that the instrument sued on was 
obtalnêd by traud, since tach ruling Vould be mère error, whlch would 
net afCect tbe judgmênt on collatéral dttacb. 

& Equity— Peactice— New Trial at La-vt. 

A biU to restraln the collection of a judgmênt at law wlU not be treated 
aa a pétition for a new trial where the bill Is not framed on that theory, 
and shows no ground for a new trial wbich complalnant could not hâve 
presented as a défense to the action. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Bill by George Edmanson against John L. Best to restraia the 
collection of a judgmênt Decree for défendant. Coniplainant ap- 
peals. AfBrmed. 

Marcuts Cavanagh and Allan 0. Storey, (Gibbons, Oavanagh & 
O'Donnell, on the brief,) for appellant. 
Nelson Mônroe, (Jesse A. Baldwin, on the brief ,) for appellee. 

Before "ÇV^OODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

WOODS, Circuit Judge. The biU in this case was dîsmissed for 
want of eqùity. Its object was to restrain the collection of a judg- 
mênt at l^w, rendered in the cqurt below, to cancèl for fraud an 
agreemeit of settlement, upon which the judgmênt was based, and 
to obtain an accounting. The averments, in substance, are: That 
the complainant, Edmanson, had been engaged in buying and sell- 
ing oysters in Chicago, at Wholesale and retail, àud had had the 
respondent, Best, în his employ as bookkeeper, cashier, and manager, 
in gênera:! control, entitled to receive in compensation for his serv- 
ices a stipulated sum per week and a percentage of the net profits 
of the business; that on July 9th, 1888, by means of false statements 
in respect to the amount of uncoUectible claims, representing them 
as amounting to not more than $300, when in fact they amounted 
to $3,0D0 OT more, the respondent procured the complalnant to 
exécute an agreement which, omitting date and signatures, is of 
the foUowing tenot: 

"It Is hereby agreed between Geo. Edmanson and John L. Best that the 
foUowing settlement is to day made, vlz.: That John Ii. Best's balance to 
his crédit and due hirn on July 1, 1888, is flve thousand elght hundred and 
forty-elght dollars and seventy-nine cents, ($5,848.79,) and Is correct, and Is 
so considered by both parties to this agreoment; any différence arising from 
former agreements is fuUy settled by tlils; and in considération that Geo. 
Edmanson allows John Ii. Best percentage of profits, in addition to salary as 
agreed upon, to stand as credited on Geo. E3dmanson's books, and wiU not 
charge bacls to John L. Best his percentage of loss as shown by balance 
sheet from Jaiitiaiy' 1, 1888, to Aprll 21, 1888, and that George Edmanson also 
hereby agrées not to charge back any percentage of bad debts to John L. 
Best. In considération of which John L. Best agrées to waive his right to 
back salary, Interest on money to his crédit from time to thne, and also to 
make no claim on George Edmanson for keep of George Edmanson's horses 
and cows, kept f pr his private use, the exi>ense of which was oharged up to 
bam account, anS alfected the profits of the business to the estent of said 
expense;" 
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That, instead of the sum stated in tiiis agreement, there was in 
fact due the respondent, if anything, a very small sum; that in 
April, 1889, the respondent brought a suit at law against the com- 
plaùiant, in the court below, upon a déclaration contaiuing the com- 
mon counts only, tncluding an account stated, to whieh the complain- 
ant pleaded the gênerai issue; that at the trial the only évidence 
adduced in behalf of the plaintifD was the agreement aforesaid; 
that the complainant oflered évidence to show the true relations 
between the parties, and that the contract of settlement had been 
obtained by fraud, as charged, but tlhat the court declared the 
défense inadmissible in the case at law, and available only in a court 
of equity, and on February 5, 1890, gave judgment against complain- 
ant for |3,933.39, and for the costs of suit, the amount of the re- 
covery being made less, by reason of certain crédits, than the sum 
stated in the agreement. 

The answer sets up two défenses: Pirst, the contract of settle- 
ment, wMch, it is alleged, was fairly made; and, second, the judg- 
ment at law, by which, it is claimed, the matter now sought to be 
disputed was adjudicated, — it being alleged that the évidence of- 
fered by the parties was substantially the same as that adduced 
before the master in this case, that it was received and considered 
by the court, and judgment given as stated. 

The complainant replied in the usual form, and there was a 
référence to the master to take the évidence and report upon the 
issues. In his report the master, though he says he in no manner 
endeavored to enter into a full accounting between the parties, in 
fact made up a statement of account between them by which it ap- 
peared that the amount named in the settlement agreement as due 
the respondent was too large by $2,001.22; but, treating that as a 
partial want of considération for the agreement, he reported that 
"the proof, neither in this case nor in the case at law, made out the 
défense of fraud or circumvention;" that the same évidence, sub- 
stantially, was adduced in the law case upon the question whether 
the settlement was procured by fraud, as has been oflered in this 
case; and that, in the opinion of the master, the judgment at law 
is conclusive upon that question. 

Though it was compétent and necessary for the master to inquire 
into the accounts and books of Edmanson in order to détermine 
whether or not the contract of settlement was procured by means 
of false représentations in respect to those books and accounts, 
it was no part of his duty to state an account between the parties, 
and especially an incomplète one, which ignored the basis upon 
which the contract of settlement by its terms appeared to hâve 
been made; and the court committed no error in sustaining an ex- 
ception to that part of the report. 

It is not now an open question whether the settlement between 
thèse parties was fair, or was brought about by false ahd deceit- 
ful means. We agrée with the court below that the question was 
lawfully tried and determined in the case at law and is not open 
to reconsideration by a court of equity. Though the déclaration in 
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the suit at; law made no mentStoû of thé conttact of settlement, it 
was coiupetept for the plaintijGf, in the action to introduce it, as 
he did, im proof of his demamdj, (Cliit. PI. 341; Packet Oo. v. Sickles, 
24 Hoiw. 342; Wilson v. King, 83 HI. 236;) and tke instrument not 
being nnder seàl, and, under tlie Hlinois prax>tice, even thougli it had 
been undet seal, the défendant had the right to show in défense, as 
he attempted to do, that it was obtaîned by fraud or was without 
considerati<mi (Greenl. Ev. § 135; Wilson v. Eang, supra.) The issue 
having been made and tried in that way, the judgment rendered 
bècame condusive until set aside by the court which rendered it 
or by an appellàte court. It is not material that the défense was 
of such a nature that, if the question were open, there mîght be 
ground for a suit in equity. It was a proper défense to the action 
at law, and^ having been interposed and determined, the judgment 
is conclusive proof that the fraud attempted to be proved was not 
committed'. While the relief obtainable in equity; if the fraud were 
I»OTen, wotild be broader than the mère establishment of a défense 
in the action at law, the law court was quite as compétent as a 
court of equity to try the question of fact; and, it having been so 
detennined that there was np fraud, the question of the extent 
of relief obtainable in another court if the fraud were provable is 
immaterial. If it were true, as assertefd, that the court held that 
tiié défense coùld not be made at law, that was an error upon which 
the complainaht should hâve asked a new trial, and, if necessary, 
shotdd hâve ta^^en a writ of error, The record, however, shows 
no such décision, and the proofs and the master's report are to thé 
contrary. 

It is further insisted that th.e bill should be treated as a pétition 
for a new trial, flled within time, imder section 987, Rev. St. U. S. 
The biU manifestly was not framed upon that theoi-y, and is de- 
féctive beçause it shows no ground for a new trial which was not 
available, or which the complainant was prevented by fraud or 
accident f rom presenting, as a défense in the case at law. Story, 
Eq. Jur. §§ 887, i574, and notes, 

Thè decree below should be affirmed, and it is so ordered. 



OOLB V. OIL-WELL SUPPLY CO. 
(Circuit Court, S. D. New York. September 6, 1893.) 
BœcBrvBB— Insoltbnt Coepokation — Pkopebtt Attached dndeb Process 

OF StatB COUEt. 

If the property of an Insolvent foreîgn corporation lias been selzed 
by the sheriff under a warrant of attactoient Issued by a state court in 
an action wMch bas afterward» been prosecuted to judgment, and exé- 
cution Issued and levy made upon the property selzed, a reœiver appolnted 
subséquent to. the attachment by the United States circuit court ol the 
district in WUch such property is sîtuated taises the property of the corpora- 
tion in the jurisdiction subject to such rights over the same as had been 
açquired by the prier proceedings in the state coiurt 
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â. SaMB— ASSIONMENT BY I»80LVÈKT COBPÔaATION. 

On June 19, 1893, a receiver of the property of a forelgn corporation 
was appointed In an action brought In the circuit court for the -western 
district of Pennsylvania. Pursuant to the terms of ttie order, tiie cor- 
poration on the same day executed and deliyered to the receiver an as- 
signaient of its property in New York city, Including the property in con- 
troversy, and the property was taken possession of by au agent of the 
receiver. On Jime 29, 1893, the slierlff of New York county seized the 
property In controversy under a warrant of attachment issued by a 
State court In an action brought against the forelgn coriwration. In an 
action brought against the corporation in the circuit cotirt for the southem 
district of New York, that court appointed the Pennsylvania receiver the 
receiver of the property of the défendant within Its jurisdlctlon. As re- 
ceiver appointed by the New York circuit court, he applied to that court 
for a summary order to the sheriff to surrender the seized propeity. 
BeU, that the assignment executed pursuant to the deeree of the Penn- 
sylvania circuit court passed the title to the property to the receiver as 
an offlcer of that court, and not as an offlcer of the New York circuit 
court, and that In his capadty of receiver, apiwinted by the New York 
court, he was not entitled to possession of the property, and the brdcr 
asked should not be granted. 

In Equity. Pétition by John Eaton, receiver of the property of 
the défendant in an action by Edward H. Cole against the Oil-Well 
Supply Company, for a summary order to the sheriff of the county 
of New York to surrender certain personal property seized by the 
sheriff under a warrant of attachment issued by the state court in 
an action against the défendant, a foreign corporation. Denied. 

Abel Crook, for petitioner. 
Lockwood & Hill, for défendant 

LAOOMBE, Circuit Judge. By order made in this action, one 
John Eaton was on July 24, 1893, duly appointed receiver of the 
property of the défendant, within the jurisdiction of this court. 
Prier thereto, and on June 29, 1893, the sheriff of the county of New 
York had seized and taken possession of certain personal property 
at No. 32 Courtland street, which personal property originally be- 
longed to the défendant corporation. The seizure by the sheriff was 
under a warrant of attachment issued by the state court in an action 
brought against the défendant, a foreign corporation, which action 
bas since been prosecuted to judgment, exécution issued, and levy 
made upon the property so seized. The receiver, as petitioner, ap- 
plies for a summary order to the sheriff to surrender such property 
to the receiver. Under the facts above stated, he is not entitled 
to such relief. He took the property of défendant in his Jurisdic- 
tion by virtue of the order of this court, subject to whatever rights 
over the same had been acquired by prior proceedings in the state 
court; and it is the universal practice of the fédéral courts not to 
interfère with the state court if it bas acquired custody of property 
prior to the entertainment by the fédéral court of an application for 
a receivership. 

The petitioner relies, however, upon other facts happening before 
the issuance of the attachment, and which he contends entitle hlm 
to the relief prayed for. On June 19, 1893, in an action brought in 
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the circuit court for the western distijet of Bennsylvania î)y Edward 
H. €ole,'theplalntiff here and another plaintiff, one E. Pftrke Coby, 
agaîflst thià defeiidant, the same John Eàton was appointed re- 
cel ver of the property of said défendant corporation, wherever situ- 
ated. It is conceded that Eaton's appointment by that court did 
not transfer to him the légal title to any property of the défendant 
outside of the western district of Pennsylvania. But it further 
appears that on June 19th the défendant executed and delivered to 
Eaton, as receiver under such decree, . and in accordance with its 
tenus, an assignment of its property in New York city, including 
that in question; and it is further alleged that the property was 
taken possession of at 32 Courtlahd strèet hy one CoUins, as agent 
of the receiver. 

The only question in the case is, does such assignment entitle this 
petitioner in this action to the relief î^l^yed for? If the assign- 
ment was inoperative to transfer the legàl title to the property, as 
was contended on the argument, the title still reniained in the cor- 
poration, and it was suhject to the sherifE's levy. If, however, the 
assignment wàs ralid and operatire, then the légal title to that 
property passed to the receiver appbinted by the court in Pennsji- 
vania on Junë i9th, and, being no loiigér property of the corporation 
in this jurisdictioii, did ùot pass to thé l'eèeiver appointed by this 
court under its order on July 24th. In heither view of the case is 
John Eaton, as receiver appointed by^Wiis court, entitled to its pos- 
session, and it is as receiver appointed by this court in this action 
that he prays in this action for a sununary order ousting the sheriff , 
and putting the property into his possession. What rights and 
title he acquitêd by the assignment he acquired under Ms Pennsyl- 
vania appointment. They were complète before this action was 
brought, and, if he désire to test them, it must be otherwise than by 
such an application in this action. It is true the same individual 
has been appointed receiver in both actions, but that waa because, 
as matter of comity, the second appointing court so chose. It was 
under no légal obligation to appoint him. It might hâve selected 
some one else, and the légal efïect of the orders of the two courts 
is not changed by the circumstance that the same individual hap- 
pens to be the nominee of both. 



SOUTHEKÇJ PAC. CO. v. LAFFERTT. 

(Circuit Court of Appeais, Ninth Circuit. July 17, ISfô.) 

No. 91. 

Mastek and: Servant— Négligence of' M aster. 

In an action agalnst a .ralj.way company for the death of a brakeman 
from InjuWeS caused by hls train being stnicli by two "live" engines, 
whiich in some nnexplained manner had run away from tlie railroad yard, 
It appeared that the engines had been left in the yard at the conclusion 
of the day's rua; that tîiey and another ^gine were cared for by the 
only person on duty in the yard, who was also watchman; that after ex- 
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amlnlng the engines in question, and while such person was worliing on 
the other engine, about 75 yards distant, the two engines moved away; 
that the night was dark and foggy, and objects were not discemiblé at 
a distance of over 30 feet, and that instructions had been given to 
group the engines, but as to the time when given the testimony was con- 
fllcting. Edd, that the railroad company was liable for failure to take 
reasonable précautions to provide against the engines being put in motion 
oi themselves or by outside persons. 

2, 8ame — RisK op Emplotmbnt. 

The collision which caused the injuries and subséquent death, hav- 
Ing resulted from the failure of the company to talie proper précautions, 
was not one of the risks incident to the deceased's employment. 

8. Same — Reasonable Précaution — Question for Jury. 

The duty was imposed upon the company of taking reasonable précau- 
tions to prevent the engines being tampered wlth or moved, and whether 
or not the employment of but one person in the yard to care for the en- 
gines as well as to act as watchman was such reasonable précaution was 
properly submitted to the Jury. 

4. Bamb— Evidence — Notice op Defect. 

Testimony that the fog was so dense on the night of the accident that 
the watchman could not hâve had knowledge that the engines were moved 
ont; that the weather had been foggy for two weeks prier; and that the 
foreman of the men who ran on that division and worked in the loco- 
motive department had been told that the yard was insufficiently maimed, 
two months prior to the accident,— was properly admitted. 

6. Action foh Négligence— Pecuniary Damage. 

The action was brought by the mother of the deceased as admlnistra- 
trix, and the proof showed that she had no other children, and was dé- 
pendent on him; that at the time of hls death he was 21 years old, in per- 
fect health, eaming $75 a month, of whlch he gave her $30; and that 
prior to this employment he had given her $25 a month. Beld sufflcient 
proof of pecunlary damage. 

In Errer to the Circuit Court of the United States for the South- 
ern District of California. 

Action by Mollie Lafferty, administratrix of the estate of James 
Lafferty, deceased, against the Southern Pacific Company, for the 
death of plalntiff's intestate. Judgment for plaintiff. Défend- 
ant brings error. Afflrmed. 

Foshay Walker, (A. B. Hotchkiss, on the brief,) for plaintiff in 
error. 

M. E. G. Munday, (C. L. Eussell, on the brief,) for défendant in 
error. 

Before McKENNA and GILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. On the night of December 26, 1890, 
James Lafferty, while in the employ of the Southern Pacific Com- 
pany, plaintiff in error, as a brakeman on a freight train, received 
injuries in a collision of said freight train with two engines be- 
longing to said company, which resulted in his death. It appears 
from the évidence that the two engines were, on the evening in 
question, taken into the yard of the railroad company at Fresno, 
and there left by their respective engineers, at the conclusion of 
their day's run, standing upon one of the railroad tracks, with 
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'Wâtfeï' ifl thëir boîlers and firès buming, known in railroad parlance 
as i'flJlTè éjlgiiies." Thefclâ no évidence iii'the record to show 
in what particular manner the én|fines were movçd from the place 
where they were left by tlie engineers; but it is a fact that in 
some wajTj In a manner not shown by the évidence, the engines 
did lëavé the yard, and got ont upon the main railroad traek, 
and ran a distance of about 2J miles from Fresno, when the colli- 
sion pficfljred. Tbis action was byought by the défendant in error, 
as administratrix of the estate of James JJaffecty, deceased, to 
recover damages for his deafthj which it is alléged was caused by 
the négligence of the railroad company. It is not claimed by the 
adiiiinisttàtrix that thèr^ was any négligence on the part of any 
of thé employés of the railroad copipany, or that any of the rail- 
road tmcksprswitches, or that the engines, or either of them, were 
in any manner defective. 

The only question that was sybmitted to the jury, in so far as 
the qùésppjf of négligence upon the part of the railroad colnpany 
was concerpéd, was as to whether or not it was négligent in not 
taking the necessary, proper, and reasonable précaution to guard 
thé eûgin^SS ïeft upon its tracks in Fresno. As bearing upon this 
question it ^ffa.s shown thàt three engines were usually left in the 
yards atnigl^t, sometimes four; that on the night in question there 
were th3Fee,T— two road engines and one switch engine; that one 
of the road engines was left on the tank ;track; that the others 
— which 'ifere afterwards moved out upon the track — ^were left 
on thé tuïntable track, about 30 feet apairt, and about 75 yards 
distant from the engine on the tank track; that one Riley was 
employed by the company to watch ail the engines at night Riley 
testifled that on the night in question he "was to take care of the 
two engines, to keep flre and water in and wipe another engine, 
get the three réady for morning, * * * or whatever time they 
were called for;" that he had partially cleaned the engine on the 
tank track, and then examined the two engines on the tumtable 
track, saw that they had suffcient flre and water in them to last for 
at least thrëe hours, and then left them, and went back to the other 
engine, and contjnued wiping it for about half an hour or moré, 
and then heârd of the accident, which was the first knowledge 
he had that the two engines had been moved away. It was also 
shown that the night was dark, and so foggy that a person could 
not see objects at a distance of over 30 feet or thereabouts. There 
was évidence tending to show that the engineers were instructed 
to group the engines together, and that they failed to do so on 
the night in question. There was some question raised as to the 
time when thèse instructions were given. Riley testifled that 
he had not been informed of such instructions untU after the acci- 
dent. 

It is contended by counsel for the raUroad company that the 
engines must hâve been put in motion bv some evil-disposed per- 
Bons; that, if there was any négligence, it was not the négligence 
of the railroad company, but the carelessness or négligence of the 
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coemployes, either of the watchman or the engineers who failed to 
obey their instructions in grouping their engines together, wlio were 
fellow servants with the deceased; and that for this reason the 
court erred in refusing to instruct the jury, as requested by them 
at the close of the testimony, to ând a verdict in favor of the 
défendant, (plaintiff in error.) 

The court instructed the jury that the railroad company was not 
an insurer of the lives or limbs of its employés, but was bound to 
exercise ordinary care and reasonable précaution for their pro- 
tection; that LafEerty, (the deceased,) when he accepted the em- 
ployment of the company as a brakeman, undertook aU the risks 
that naturally appertained to the business; that the engineers who 
left their engines in the yard at Fresno, and Riley, the watchman, 
were fellow employés of the brakeman, and for their négligence, 
if any was committed by them, the railroad company would not be 
liable. After referring to the conflict in the testimony as to the 
time when the orders were given to the engineers to group their 
engines together, — whether before or after the accident,-r-and also 
as to the purport of such orders, and leaving thèse questions of 
fact to be determined by the jury, the court further instructed the 
jury as follows : 

"If you should flnd that those engineers were instructed to group tlieir 
engines together in the yard after completing their day's run, then you are 
to consider the case as if ail three of the engines on the night In question 
were grouped together; and then you are tp say whether or not, in that 
aspect of the case, the appointment by the railroad company of a compétent 
watchman (because there is no clalm that Eiley was not compétent, nor Is 
there any claim that he dld not perform his duty in ail respects) to loolc after 
those engines, and see that théy were not tampered with, or moved from 
their place, was a reasonable précaution to be taken by the company. They 
were obliged to exercise ordinary care to see that no damage came, no in- 
iiiry resulted, to its employés. Now, was that reasonable, in view of ail 
those facts and circumstances? They were not bound to insure agalnst any 
accident, but to exercise a reasonable caution; and, .imder those circum- 
stances, it is for you to say whether or not the appointment of a compé- 
tent watchman and rubber of or wiper o( the engines was such a reasonable 
précaution." 

We are of opinion that the court did not err in declaring that 
the law imposed upon the railroad company the duty of taking rea- 
sonable précautions to see that the engines left upon its tracks at 
night in the yard at Fresno, with water in the boilers and fires 
burning, were not tampered with or moved; and that the court 
properly submitted to the jury the question whether or not the 
employment of only one watchman to perform that duty, it being 
also required of Mm to wipe the engines and put them in proper 
order for senace the next day, was a reasonable précaution. 

The gênerai rule is that a person who enters the service of 
another takes upon himself the ordinary risks of the négligent 
acts of his fellow servants in the course of his employment, but 
this rule is subject to many well-known and clearly established 
qualiflcations, and, among others, it is well settled that the master 
should not expose his employés, when conducting and carrying on 
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Ma btfeiïieiss, to perUs or hazards against which they might be 
girarded by ordinary diligence and reasonable précautions on his 
part The master is bound to exercise the care which the exigen- 
cies of the business in which he is engaged reasonably requlres 
for the protection of his employés. Hough v. Eailway Co., 100 
U. S. 213. Applying thèse principles to the particiilar facts of 
this case, we &re of opinion that the railroad company would hâve 
been négligent to hâve allowed its engines to remain upon its 
tracks in the yard at Fresno Without taking some précautions to 
provide against their being put in motion of themselves, or by the 
act of eaireless, thoughtless, or evil-disposed persons. Live engines, 
thus placed, without any person to guard or take charge of them, 
are liable to be interfered with; and if, from any of the causes be- 
fore mentioned, they should be started in motion, and run out 
upon the main track, and continue in motion, they would, in the 
very nature of things, become engines of great danger, imparting 
unusual péril and hazard to the lives and limbs of ail the employés 
of the company who might be in charge of other engines and cars 
upon the main track, in the regular course of their employment, 
in conducting the business of the railroad company. The liability 
of preventing this péril rested with the company, and it was for 
the jury to détermine as a question of fact whether the employ- 
ment of Eiley as a watchman, with the additional duties imposed 
upon him, was a reasonable précaution upon the part of the com- 
pany. It was conceded that thé employment of one watchman 
woiild haye tieen suflflcient to hâve propefly guarded the engines 
if they had been grouped together on one track, and no other duty 
assigned to him; but the contention of the défendant in error is 
that one man — no matter how compétent, trustworthy, and care- 
ful— could uot properly guard the engines, and at the same time 
perform the duty of wiping them and putting them in order. 
Whether the company did employ sufideient means to reasonably 
care for the safety of its eniployes was a question of fact correctly 
left to the jury, under propet instructions as to the law, to décide. 
In Patterson on Eailway Accident Law (page 39) it is said 
that, where the plaintiff's injury can be traced to négligence on 
the part of the railway as its primary and proximate cause, the 
concurrence of the négligence of a person unconnected with either 
the railway or the person injured will not relieve the railway from 
responsibility for the conséquence of its négligence. This gên- 
erai doctrine is asserted in many cases. One of the latest illus- 
trations of this doctrine is to be found in the case of Smith v. 
Êailroad Co., 46 N. J. Law, 7, where a railway was held liable 
for injuries caused by collision resulting from the movement of 
certain cars which had been negligently left on a siding in such 
a situation that a wrongdoer could readily throw them on the 
main Une. In Flike v. Eailroad Co., 53 N. Y. 549, the question as 
to the duty of railroad companies to employ suffi cient workmen 
to properly conduct their business, and their liability where acci- 
dents occur on account oif their négligence in this respect, is dis- 
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cussed at considérable length. The plaintifiE's intestate in that 
case was a âreman employed upon one of the defendant's freight 
trains. Another freight train accidentally became detached, and 
a portion of the cars ran back and coUided with the train on which 
plaintifiE's intestate was employed, by means of which collision he 
was killed. The testimony tended to show that the detached 
freight train was déficient in brakemen; that there were only 
two brakemen, when the usual number was three; and that, Ù 
the third brakeman had been aboard, he would hâve been sta- 
tioned upon the runaway cars, and could hâve controUed their im- 
petus, and theréby prevented the accident. The court held that 
the railroad company was négligent in starting the freight train 
without sufficient help. The company sought to relieve itself 
from liability by showing that it had employed one Eockafeller as 
a head conductor, whose duty it was to make up the trains, hire 
and station the brakemen, and dispatch the trains, and that he 
had employed a third brakeman to go out upon the train in ques- 
tion, but that this person so employed failed to get aboard the 
train by reason of his oversleeping ; and it was argued for the com- 
pany that for this reason the accident which occurred must be at- 
tributed to his négligence in not boarding the train. In reply 
to this the court said: 

"The hiring of a third brakeman was only one of the steps proper to be 
taken to discharge the principal's duty, which was to supply with sufficient 
help and machlnery, and properly dispatch, the train in question; and this 
duty remained to be performed although the hired bralieman failed to wake 
up in time, or was sick, or failed to appear for any other reason. It was nég- 
ligent for the company to start the train without sufficient help. The acts 
of Rockafeller cannot be divided up, and a part of them regarded as those 
of the company, and the other part as those of a coservant merely, for the 
reason that ail his acts constituted but a single duty." 

In Booth V. Kailroad Co., 73 K. Y. 38, which arose out of the 
sàme accident as the Flike Case, the same principles were applied. 
The .trial court submitted the question to the jury to détermine 
from the évidence whetlier two brakemen were sufficient on the 
first train, or whether three brakemen were necessary, for its 
proper management; and, if they should flnd that three brakemen 
were necessary, submitted to them the further question whether 
the absence of the third brakeman caused the injury, and charged 
them that, if both of thèse facts were found for the plaintiff, he was 
entitled to recover. Thèse instructions were sustained by the ap- 
pellate court, and it was held to be the duty of a railroad company 
to see that there are a sufficient number of brakemen aboard a 
train when it starts upon its trip, and that, if this duty is neglected, 
and an injury to a servant results therefrom, without contributory 
négligence on his part, the company is liable, although the immédi- 
ate négligence in starting the train without sufficient help was that 
of a coservant. Botlï of thèse cases were decided upon the applica- 
tion of the familiar principle of law, which is clearly and distinctly 
stated by the suprême court of the United States in Hough v. Eail- 
way Co., supra, that the master is liable to the servant for an injury 
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cîàttse^i bJI^' tbe master's' o^n négligence. It is true that ita tlie 
<;àsës refèi*ea to this prill,6iple was àppliedto trains put la' tiiotion 
by thé iffllroâia Company; but it seemltiQ us that the gênerai doc- 
trines t&èrèin ànnouncéd ai*è èqually applicable to tliè facts ôf this 
case. It is ]bhe duty of a railrôad company to see that its loco- 
motive èùgines, af ter their run, are left in a place of saf ety. If left 
where they are liable to be put in motion by the careless, négligent, 
or willful àct of outside parties, it is as much the duty of the rail- 
rôad coppany to see that they are properly guarded to prevent 
accidents from occurrîng as it is to see that a sufficient number of 
employés are put on board th0 trains set in motion by its own orders. 
The company is bound to take ordinary càre to prevent such engines 
from running out from the side tracks or turntable tracks, where 
they are lefÇ pnto the main track, of their own motion, or from 
being run out by any iùterference of outside parties. This duty 
it owes to its employés on trains regularly upon the main track, in 
order not to expose them to the extra risks of danger from accidents 
which might btherwise be liable to happen. ITie moving of such 
engines at such a time and în such a manner from the side tracks is 
not one of the ordinary risks incident to the business in which 
Lafferty, the brakeman, was engaged. 

Mr. Justice Field in delivering the opinion of the court in Railrôad 
Co. v. Herbert, speaking of the duty of railrôad companies to hâve 
agents to look after their cars, and see that they are in good condi- 
tion, said: 

"K no one was appolnted by the company to look after the condition of the 
cars, and see that the machlnery and appUances used to move and to stop 
them were kept In repair and in good working order, Its liabillty for the in- 
juries wonJd not be the subject of contention. Its négligence In that case 
would hâve been in the hlghest degree culpable." 116 U. S. 652, 6 Sup. Ot. 
Rep. 590. 

We cannot say as a matter of law that leaving live engines on 
a side track connected with the main track by switches, without 
any watchman to look after them, or taking any précaution to 
avoid their being moved by any one, is not négligence; and if it 
be true, as we think it is, that reasonable précaution must be taken 
by the railrôad company to prevent the happening of such accidents 
as would be liable to take place from such négligence, it necessarily 
follows that the court did not err in submitting the question to 
the jury whether or not ordinary and reasonable care was exercised 
by the company in the employment of a watchman whose duty it 
was to also wipe the engines. To quote the language of the su- 
prême court in Jones v. Eailroad Co., 128 U. S. 445, 9 Sup. Ct. Eep. 
118: 

"We see no reason, so long as the jury System Is the law of the land, and 
the jury is made the tribunal to décide disputed questions of fact, why it 
should not décide such questions as thèse as well as others." 

In Railway Co. v. Ives, 144 U. S. 417, 12 Sup. Ct. Rep. 679, the 
court said: 

"There is no flxed standard in the law by which a court Is enabled to ar- 
bitrarily say in every case what conduct shall be consldered reason- 
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able and prudent, and what shall constitute ordinary care, nnder any 
and aU clrcumstances.' ♦ • * What may be deèmed ordinary care In one 
case may, under différent surroimdings and clreumstànces, be gross négli- 
gence. The pollcy of the law has relegated the détermination ol Buch ques- 
tions to the Jury, under proper instructions from the court It Is thelr prov- 
ince to note the spécial circumstances and surroundings ot each particular 
case, and then say whether the conduct of the parties in that case was such 
as would be expected of reasonable, prudent men, under a similar state of 
àflalrs. When a given state of facts Is such that reasonable men may fairly 
differ upon the question as to whether there was négligence or net, the dé- 
termination of the matter is for the jury. It is only where the facts are 
such that aU reasonable men must draw the same conclusion from them that 
the question of négligence is ever considered as One of law for the coiurt." 

See authorities there cited. Also RaUroad Co. v. Foley, 3 C. C. A. 
589, 53 Fed. Rep. 462. 

It is next claimed that there was no proof of any pecuniary 
damage to plaintifE as administratrix of the estate of James Lafferty, 
deeeased. Upon the question of damages the court, at the request 
of counsel for the railroad company, instructed the jury as follows: 

"If you flnd any llability on the part of the défendant for the accident in 
question, in assessing plaintlff's damages, should you find she has sustained 
any, you must limit the amount of your verdict to mère pecuniary loss to 
plaintlfC by reason of his death. This is not an action by a mother for the 
death of a minor chlld, but is an action by the administratrix of the estate 
of a deceased adult. You cannot ^ve any damages whatever because of the 
sorrow or mental suffering of the mother on account of his death, nor for 
any suffering of the deceased. If plaintiff was not pecuniarily damaged by 
reason of his death, she is not entitled to any damages. If she was pecun- 
iarily damaged, she Is only entitled to the extent of such actual pecuniary 
damage, If any has been shown." 

This instruction is conceded to be within the principles announced 
by the suprême court of California in Morgan v. Southern Pac. Co., 95 
Cal. 510, 30 Pac. Eep. 603, and is admitted to be correct. The con- 
tention of counsel is that under the proof s and the instruction the 
jury erred in finding any damages. The testimony upon this point 
shows that the administratrix is the mother of the deceased; that 
she had no other children, and depended upon him for her support; 
that this son at the time of his death was 21 years old, ta perfect 
health, and was at the time receiving $75 per month; that he had 
been working for the railroad company as a brakeman for about 
4 months, and during that time he gave to his mother $30 each 
month out of his wages; that prior to the time of his employment 
by the railroad company he was employed va différent vocations 
at wages of about $60 per month, and then gave his mother about 
$25 per month. Upon this évidence it is claimed that it is clearly 
shown that the plaintiff in the court below, as the administratrix 
of his estate, was not damaged, because, had the son lived and pur- 
sued the same course, "he would hâve left no estate whatever." 
This contention fumishes absolute proof of its unsoundness. The 
testimony shows that the son, out of his wages, had been able to 
save $30 per month. The fact that he gave this amount to hia 
mother was creditable to him, and shows, as clearly as any proof 
could, that his life was of a pecuniary value to the mother. IThe 
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tljelfiod of estimating thë pecunlary damages in câaèfe of thl8 cîiâr- 
iictp' is, at best, somewhat problematical, and dépends to à: greàt 
«itent apon the sound judgment of the jurors as to wliat would be 
jBst, reasonable, and proper nnder ail the cîrcumstances, taking 
into considération th.è âge of the deceased, his condition of heaith, 
his employment, and reasonable expectations of life. 

The only other questions discussed by counsel relate to the ad- 
mission of certain testimony to the eflfect that the fog was so 
dense on the night of the accident that the watchman could not 
hâve heaxd or seen anybody move the englnes ont, if they were 
moTed ont by anybody; that it had been foggy weather for over two 
weeks prior to the accident; that the attention of the foreman of 
the men that ran on that division and worked in the locomotiTe 
department had been, about two months prior to the accident, by 
one of the engineers employed by the company, called to the fact 
that the yard at Fresno was insuftlcîently manned. There was no 
error in admitting this testimony. 

The judgment of the circuit court is affirmed, with costs. 



EISLEY V. VILLAGE OF HOWBLL. 

(Circuit Court, E. D. Mlchlgan. July 22, 1893.) 

No. 7,846. 

1. CONSTITUTIONAI. LAW— LegISLATTVB PoWER— MUNICIPAL BONDS. 

TTie législature of Mlchlgan has no power to authorlze a mimlclpality to 
submlt to Its electors a propositioii to issue bonds in ald of a railroad. 
People V. Salem, 20 Mich. 452, and Bay City v. State Treasurer, 23 Mich. 
499, followed. 

3. Raii,road Companies— Municipal Aid— "Impkovement" Bonds— Validitt. 
The législature of Mlchigan, which had no power to authorlze a munlc- 
ipality to issue bonds in ald of a railroad, passed an act authorlzing the 
electors of à village to vote an issue of bonds to make "public improve- 
ments" in the village, the money to be expended imder the direction of 
the council "for the purpose aforesaid." The electors having duly voted 
in favor of the proposition, the council passed an ordinance deolaring 
that a certain railroad was "a public Improvement in the village," and 
dlrecting the Issuance and delivery of the bonds to an agent of the rail- 
road Company. Held, that the action of the council was imlawful, and 
the bonds were invalid. 

8. Samb— Innocbnt Puhchasbks— Récitals. 

Each bond, as thus issued, was styled on its faco "Improvement Bond," 
but also referred by date to th© ordinance in question as one source of • 
authorlty for its issuance. Held, that this référence was notice of tha 
provisions of the ordinance, and of its invalidlty, and the bonds were void, 
©ven in the hands of Innocent purchasers, 

At Law. Action by Oliver H. K. Eisley against the village of 
Howell, Mich., on certain bonds and coupons. Judgment for de- 
fendants. 

Statement by SWAN, District Judge: 

This is an action of assuimpsit for the recovery of the amount of bonds 
Nos. 5, 6, 7, 8, of the village of Howell, Mich., and 10 interest coupons, each 
for $30, belonging to said bonds, and also of 37 interest coupons for $30 each. 
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lormerly attached to other bonds of the same Issae. The total amount 
claimed. with interest to the day of trial, Is, $5,726.70. Thèse bonds bear 
date August 12, 1885, and fonn a part of an issue of 20 bonds of $1,000 each, 
and were in the folio wing form', viz.: 

"No. . $1,000.00. 

"The United States of America. 

[Michigan Coat of Arms.] 

"State of Michigan, Village of HowelL Improvement Bond. 

"Know ail men by thèse présents that the vlUage of Howell, In the state of 
Michigan, acknowledges to owe and promises to pay to J. M. Ashley, Jr., 
or bearer, one thousand dollars, lawful money of the United States of 

America, on the flrst day of , in the year of our Lord one thousand 

eight hundred and , at the Fourth National Bank In the city of New- 
York, with interest at the rate of six per cent, per annum, payable semian- 
nually on the first days of December and Jime In each year on the surrender 
of the annexed coupons as they severaUy become due. This bond is issued 
under and by authority of the spécial act of the state of Michigan entitled 
'An act to authorize the village of Howell to raise money to make public im- 
provements in the viUage of Howell, being No. 248 of the Local Acts of 
1885 of the législature of the state of Michigan,' approved February 25, 1885, 
and also under the ordinance of the vlUage of Howell passed August 12, 1885. 

"In testimony whereof the sald village of Howell has caused thèse présents 
to be signed by the président and recorder of said village, and to be sealed 
with the seal of said village, thls twelfth day of August, A. D. 1885. 

[Seal.] [Sgd.] "Jay Corson, Président. 

[Sgd.] "Geo. H. Chapel, Recorder." 

The act of the législature referred to In the bonds authorized the common 
council of the viUage of Howell "to borrow money on the faith and crédit of 
said viUage, and issue bonds therefor to an amount not exceeding $20,000, 
which shall be expended in making public Improvements in said viUage of 
Howell: provided, that a majorlty of the electors of said viUage voting at 
an élection to be caUed in compliance with the provisions of this act shall 
vote m favor of such loan in the manner specifled in this act and not other- 
wise." Section 2 of the act provided how the question of raising the said 
sum by loan should be submitted to the electors of the village, and empow- 
ered the common counoU to order a spécial élection if it should deem it 
neoessary. "Sec. 3. If such loan shaU be authorized by a majorlty of such 
electors, sald bonds may be Issued in such sums, not exceeding the amount 
herelnbefore limited, and payable at such times, with such rates of interest, 
not exceeding six per centum per annum, as the said common council shaU 
direct, and shaU be signed by the président of said village, and covinterslgned 
by the recorder of said viUage, and negotiated by or imder the direction of 
said common council; and the money arising therefrom shall be appropriated 
Jn such manner as said common coimcU shaU détermine for the purpose afore- 
said; and the sald common council shall hâve power, and it shall be their 
duty, to raise by tax upon the taxable property of said village such sum or 
sums as shall be sufflcient to pay the amount of sald bonds and the interest 
thereon as fast as the same shaÙ become due." This act was approved Feb- 
raary 25, 1885. Local Acts 1885, p. 16. Pursuant to the authority conferred 
by section 2, the common council, on March 5, 1885, voted to caU a spécial 
élection to submlt to the electors of the village "the question of raising 
money on the faith and crédit of said viUage to the amount of $20,000, with 
Interest not exceeding six per cent, per annum, to be secured by the bonds 
of sald village, and signed by the président and countersigned by the recorder 
of said village, payable, principal and interest, at sucb time or times as the 
common council may direct, for the pinrpose of making public Improvements 
In said vUlage of HoweU." This was the only question submitted to the 
electors. The élection was ordered to be had March 23, 1885, and 10 days' 
notice thereof was directed to be given. Such notice was given in the man- 
ner requlred by law and the vote of the common council. Neither the suili- 
ciency of the notice nor the regularity of the registration or élection Is 
V. 57 F. no. 5 — 35 
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queetioned. The reglstratlon books show tliat the nximber of the registered 
elecStors oiE ,the village -was 554. The total vote cast was 433, of whlch 427 
were 'foit^ne loan" and 6 "agalnst the loan." 

On the 12th day of August, 1885, a spécial meeting of the common councll 
of the village was held, at whieh the proceedings were had which consti- 
tute thé ordlnance of August 12, 1885, réferred to in the bonds as in part the 
authority for their issue. That ordlnance reads as follows: "Whereas, by 
virtue of the spécial act of the législature of the State of Michlgan the 
viUage of Howelli is authorized to issue bonds in the sum of not more than 
$20,000, and to bear interest at not more than six per cent, in aid of public 
Improvements in the village of HoweU; and -whereas, on the 23d day of 
March, A. D. 1885, the majority of the electors voted In favor of sald loan. 
Now, therefore, resolved, by the common council of the village of Howell, 
that by virtue of said act and said vote thereon, that the said village bor- 
row and loan the said sum of $20,000.00 at six per cent, per annum, payable 
semiannually on the flrst day of June and December of each year until paid, 
the sum of $20,000 for maklng public improvements in said village of Howell. 
And resolved, that the Toledo, Ann Arbor & North Michigan Kailroad Com- 
pany Isa public improvement in the vlUage of Howell. And resolved, that 
the bonds of the village of Howell be issued to the amount of $20,000.00, 
with interest at six per cent, per annum, payable on the flrst day of June 
j.nd December until paid; payable $2,000 on the flrst day of January, A. I>. 
1888, $2,000 on the flrst day of June, A. D. 1889, $2,000 on the flrst day of 
Decembôr, A. D. 1890, $2,000 on the flrst day of June, A. D. 1891, $2,000 
on the flrst day of December, A. D. 1892, $2,000 on th© flrst day of June, 
A. D. :1893, $2,000 on the flrst day of December, A. D. 1894, $2,000 on 
the flrst day of June, A. D. 1895, $2,000 on the flrst day of December, A. D. 
1896, $2,000 on the flrst day of June, A. D. 1897, in ald of said Toledo, Ann 
Arbor & North Michigan Railroad Company, paya,ble to James M. Ashley, 
Jr., agent of sald railroad Company, or bearer, but not to be delivered to 
said James M. Ashley, Jr., or the company, except In accordance with the 
contract thls day made between sald James M. Ashley, Jr., and said rail- 
road company and the sald common council of the village of Howeïl. And 
the président of the said vlUage is hereby authorized and directed to sign 
sald bonds, and the recorder of sald village is hereby authorized and directed 
to counterslgn sald bonds, and to sign the coupons attached thereto." 

Thls ordlnance was duly signed and flled, and appears of record in the 
proceedings of the common pounclL The bonds were signed by the prési- 
dent and coupterslgned by the recorder of the village, and by the direction 
of the councll were sent by express to the Fourth National Bank of New York, 
to be flled in escrow imtU the railroad commissioner of Michigan should certlfy 
that the Toledo, Ann Arbor & North Michigan Bailroad had been completed 
to Howell in the manner stlpulated between the council and J. M. Ashley, 
Jr., the représentative of the railroad company, and the payée of the bonds. 
The railroad was completed to HoweU, and Ashley performed the contract 
with the coinmon council whlch was made the condition of his right to the 
bonds, and they were delivered on his order. The whole issue was negoti- 
ated by hlm to dlfCerent persons, through some of whom plaintifC bought for 
value and before matmity, and without actual notice of any infirmity In 
them. 

Luke S. Montague, for plaintiff. 

Edwiu F. Conely and Orla B. Taylor, for défendant. 

SWAN, District Judge, (after stating the facts.) It is conceded 
that the entire issue of bonds of which those hère in suit are part 
were delivered to the Fourth National Bank of New York, and by 
that bank were tumed over to J. M. Ashley for the considération 
set forth in the ordlnance of the common council of the village of 
Howell recited above. There is no évidence that tte plaintiff or his 
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predecessors in the ownersMp of the bonds, except Ashley, had any 
other notice of the purpose and circumstances under which they 
were issued than that imparted by the référence on their face to 
the ordinance of August 12, 1885, passed by the common council 
of the village of Howell. The questions are: (1) Was the issue 
of the bonds for the purpose for which they were given authorized 
by law? and, (2) if not so authorized, were the purchasers charge- 
able with notice of their invalidity by reason of the express men- 
tion on the face of the bonds of the oaidinance of August 12, 1885? 

It is clear that under the laws of Michigan the législature could 
not lawfuUy authorize the submission to the electors of a munici- 
pality of a proposition to issue its bonds in aid of a railroad. Peo- 
ple V. Salem, 20 Mich. 452; Bay City t. State Treasurer, 23 Mich. 
499. It is equally clear that the act of Pebruary 25, 1885, did 
not sanction the submission of that question, nor was the question 
submitted, to the vote of the electors. The common council, by 
the ordinance in question, formally enacted that the issue of bonds 
voted for "public improvements in said village of Howell" should 
be issued for and devoted to the beneflt of the Toledo, Ann Arbor 
& ]?forthern Michigan Railroad Company. This action waa mani- 
festly and undeniably unlawful. The common council not only 
exceeded its authority, but acted without authority. That body 
could not by its fiât make that a "public improvement" for which 
the législature itself could not authorize the municipality to ex- 
pend money or create indebtednesa. 

Each of the securities on its face is styled "Improvement Bond." 
Had there been nothing on thèse instruments to challenge the at- 
tention of a purchaser to the ordinance, and had they omitted ail 
référence thereto, and had thèse récitals made mention only of 
the statute of February 25, 1885, as the authority for their issue, 
the effect of that récital on the liabîlity of the village would be 
presented. The express référence to the ordinance of August 12, 
1885, as one of the sources of authority for the issue of the bonds 
confines the inquiry, on this feature of the case, to the effect of 
that référence upon the rights of the purchasers of the bonds. Un- 
fortunately for the plaintiff, this question is concluded by con- 
troUing authority. "Ordinarily the récital of the fact that the 
bonds were issued in pursuance of a certain ordinance would be 
notice that they were issued for a purpose specifled in such ordi- 
nance." Barnett v. Denison, 145 U. S. 135, 12 Sup. Ct Rep. 819. 
See, also, Post v. Pulaski Co., 1 C. C. A. 405, 49 Fed. Eep. 628. The 
purpose specifled in the ordinance being unlawful, the bonds in suit 
were not authorized obligations of the village of Howell. Their in- 
validity was notifled to the purchaser by the ordinance, of which 
he was bound to take notice. 

For thèse reasons judgment must be entered for the défendant, 
with costs. 
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PAULTt. wilson. 
(Circuit CJoTirt, S. D. Callfomla. August 21, 1893.) 
No. 356. 
Nbootiabi-b Instruments— Action on Note— Paymbnt— Conversion of Col- 

LATERAL SeCUBTTT. 

In an action by a bank on a promlssory note, It appeared that défendant 
delivered as securlty the promissory note of S., to whlch was annexed, 
as collatéral security, a certlficate of corporate stock In the name of S.; 
that défendant, with the consent of S., agreed that the bank might seU 
the stock, and take In place of the note of S. the note of the purchaser, 
sécured by the same stock relssued In the name of the purchaser; and that 
tbe bank sold the stock, and took In payment notes secured by the stock, 
payable to Itself, wlth whlch notes défendant had no connection, and 
over whlch he had no control. Held that, as the bank had converted the 
stock to its own use, defeudant's note must be credited with the yalue 
of the stock at the tlme of conversion. 

At Law. Action by Frederick N. Pauly, as receiver of the Cali- 
fornia ïsTational Bank of San Diego, against Warren Wilson, on a 
promissory note. Judgment for défendant. 

M. T. Allen, for plaintifif. 

Conblin & Hughes, for défendant. 

ÊOSS, District Judge. This is a suit npon a certain promissory 
note for $9,306.50, with interest, executed by the défendant on 
the 13th of June, 1891^ payable three months after date to the 
California National Bank of San Diego, of which the plaintiff is, 
and was at the time of the commencement of the action, the duly 
appointed, qualifled, and acting receiver. This note was a re- 
newal of a similar note from the défendant to the bank. At the 
time of the exécution of the original note given by the défendant 
for the money loaned to him, there was delivered by défendant 
to the bank, as collatéral security for the repayment of the money, 
with interest, a certain promissory note of one Smith, to which 
was annexed, as collatéral security for its payment, a certiflcate in 
Smith's name for 220 shares of the stock of a California corporation 
called the San Diego Sun Company, which collatéral continued as 
security for the note sued on. It is not çlaimed that the défend- 
ant has ever repaid the money, or any part of it, for which the 
note sued on was executed, nor is it pretended that the bank or 
the receiver has ever in fact received any part of the principal 
thereof, or of the interest thereon; but it is contended on the part 
of the défendant that certain transactions were had with respect 
to the coUateral security which amounted, in law, to a conversion 
on the part of the bank of the 220 shares of the stock of the San 
Diego Sun Company, clarnied to hâve been at the time worth |40 
a share, and to this extent it is said the note of the défendant 
should be credited. 

The facts in respect to the note of Smith, and the annexed cer- 
tiflcate in his name for 220 shares of the stock of the Sun Com- 
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pany, appear to be thèse: For some reason not appearing, it 
was desired by the président of the bank, who was a man named 
Collins, and by tbe président of the Sun Company, who was W. E. 
Simpson, to get Smith ont of that company, and with defendant's 
consent, as also with that of Smith, Simpson was deputed to find 
a purchaser or purchasers for the 220 shares of stock owned by 
Smith, and then held, together with Smith's note, by the bank, 
as collatéral security for the pajTnent of defendant's note for 
19,306.50 with interest. Accordingly, Simpson sold 45 of those 
shares, together with 5 other shares, to L. A. Wright, taking in 
payment therefor Wright's note for $2,000, payable three months 
after date to the California National Bank of San Diego, and to 
A. H. Isham he sold 175 of the shares, taking in payment therefor 
Isham's promissory note for |7,000, payable three months after 
date to himself. The certiflcate for the 220 shares of stock owned 
by Smith was thereupon surrendered, and in lieu thereof a certif- 
icate for 175 shares was issued to A. H. Isham, and a certiflcate 
for 45 shares was issued to L. A. Wright. The certiflcate to 
Isham was indorsed by hun, and annexed to his |7,000 note made 
payable to Simpson as collatéral security for its payment, and the 
certiflcate for the 45 shares issued to Wright, together with a 
certiflcate for the additional 5 shares sold to him, were indorsed 
by Wright, and annexed to his note for $2,000 made payable to 
the California National Bank of San Diego as collatéral security 
for its payment. The |7,000 note made payable to Simpson was 
by him indorsed in blank, and both notes, together with the an- 
nexed certifleates of stock, were by him delivered to the bank in 
lieu of the Smith note and the Smith certiflcate for 220 shares. 
The note of Smith was thereupon surrendered by the bank to 
the défendant, Wilson, and by him to Smith, its maker. 

Previous to the sale of the 175 shares of the stock to Isham, 
there had been executed in writing by Isham and Simpson the fol- 
lowing instmment, marked "A:" 

"I, A. H. Isham, of San Diego, California, hereby agrée, upon demand, to 
Indorse for W. E. Simpson to tlie amount of ?7,000: provided, tliat for sucli 
indorsement I shall receive from said W. E. Simpson $7,000 wortli of the San 
Diego Sun Publishing Company stock at par, which is $40 00/100 per share, 
free of ail incumbrance, and that I shall be entitled to my proportion of the 
boolc debts owing to said San Diego Sun Publishing Company, as appear on the 
boolis npon the date of my acceptance of said note for $7,000, and, further, 
that said W. E. Simpson agrées and hereby binds himself not to at any 
time dispose of any of the stock now held by him in said San Diego Sun 
Publishing Company without flrst offering the same to me, and with a rea- 
sonable time— say two week— to arrange for the purchase of same, at the 
same price as others are willing to pay for said stock. That the said W. E. 
Simpson is now the owner of 260 shares of said San Diego Sun Publishing 
Company stock, and the said W. B. Simpson furthermore agrées that he will 
not dispose of said stock except the purchaser or purchasers wiU also agrée 
to buy the $7,000 worth ht stock as herein mentioned, to be assigned to 
me (a; h. Isham) at the same price, terms, and conditions upon which said 
W. E. Simpson agrées to seU. The San Diego Sun Publishing Company is 
a corporation existing under the laws of the state of California, with a capi- 
tal stock of $50,000, and the amount paid up is $20,000. The stock re- 
ferred to above is the paid-up stock. This agreement also includes that 
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I^(A. H. Isham) shall be entitled to my proportion ibf receipts over and 
àporé , expenses from the Job pfflcç now la opération In connection with 
éald San Diego Sun Publlshing Company, In proportion as 7 Is to 20. The 
.notes indorsed to be payable at not more than $1,000 çf principal per annum, 
with interest 

[Slgned] "A. H. Isham. 

[Slgned] ,"W. E. Simpson." 

At the time of the sale of the 175 shares of the stock to Isham, 
and as a part of that transaction, there was executed in writing, 
bj Simpson and Ishatoi the foUowing instrument: 

"Kecelvëd of A. H. Isham this day his note for seven thousand dollars in 
fulflllment npOn hls part of cbntract inarked 'A,' in considération of whlch I 
agrée to at once dellver to him 175 shares of stock in the San Diego Sim C!o., 
pald-upi stock, (at forty dollars per share,) the sald note to be renewed quar- 
terly, and one thousand dollars paid, annually on the same imtil fully liqui- 
dated; and I furthermore guaranty, in considération of his purchase of said 
stock, that, in addition to the contract between us marked 'A,' that no con- 
tract or agreement in référence to the disposition or otherwise of the stock 
now held by the parties named in contract A shall be entered upon wlthout 
the fuU knowledge and consent of both. This condition also refers to any 
intention to increase the capital of said San Diego Sun Co. Further, that 
said A. is. Isham aUows the fuU amount of stock issued in his name to re- 
main as collatéral until it Is fully released by payment of this obligation; 
that is to say, as each payment in gold coin is made of the principal, that a 
correspondtng amount of stock shaU be released. W. E. Simpson further 
agrées that no greater charge than $25 00/100 per week sliall be made for 
his service, unless with the consent of A. H. Isham, and that no one wiU be 
employed In the Sun oflice at a greater ëalary than $30 00/100 (thirty) per week. 
That the stock purchased by A. H. Isham is that once owned by Warren 
Wilson, and in no way lessens the holding of the majority of stock now held 
by W. E, Simpson. 

tSlgned] "W. E3. Simpson. 

"Accepted: A. H. Isham." 

Défendant agreed with the bank that Simpson should sell the 
Smith stock, and take the note of the purchaser or purchasers 
for the purchase priée, payable three months after date, secured by 
a pledge of the stock. Smith also consented that his stock, held 
as it was as collatéral security for the payment of his note to de- 
fendant, should be sold, and when sold he received the surrender 
of his note in considération of the sale of his stock. But defend- 
ant's agreement with the bank was that the note or notes to be 
taken for the Smith stock were to take the place of the Smith note 
pwned by him, and pledged to the bank as collatéral security for 
the payment of his own note, and were to be secured by the same 
stock reissued in the name of the purchaser or purchasers. Such 
note or notes, so secured, would hâve been his property, although 
held by the bank as collatéral security for the payment of défend- 
ant'» note, and subject to his disposition upon the discharge of 
the obliga,tion for which they were held as security. But the 
bank did not dispose of the Smith stock in accordance with that 
agreement, or upon that basis. It sold it for two promissory 
notes, one of which was made payable directly to itself, and the 
other made payable tô Simpson, and by him indorsed in blank to 
the bank, and each of which was secured by the Smith stock re- 
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îssued în the name of the pnrchaser and maker of the notes, re- 
spectively. It thua assumed absolute dominion and control over 
the stock, and disposed of it without the consent and contrary to 
tjie agreement of the défendant It thereby converted it to its 
own use. 

In the transaction with Isham and Wright, the purchasers of 
the stock, défendant was not known. Indeed, it is quite évident 
that in the transaction between Simpson and Isham the bank was 
not known, for Isham's note for the purchase price of the 175 
shares was made to Simpson, who, in the contemporaneous written 
agreement, recited that the transaction was in fulflllment of the 
préviens written agreement between him and Isham, and who fur- 
ther agreed that, although the note was upon its face made payable 
three months after date, that but $1,000 of the $7,000 for which 
it was executed should be paid annually, and that the note should 
be renewed quarterly. The testimony of Simpson is that the 
président of the bank knew of that contemporaneous agreement, 
and ratiâed it. It is not necessary to décide whether the bank 
would be bound by such action of its président, assuming such 
knowledge. Défendant did not know of it, and consequently never 
consented to it. The bank, having treated the stock as its own, 
— ^having sold it, taking in payment therefor notes secured by the 
stock, payable to itself, with which défendant had no connec- 
tion, and over which he had no control,^must be held to hâve con- 
verted it to its own use, and défendantes note must be credited 
with its value at that time, which I find from the évidence to 
hâve been $40 a share. There will be flndings and judgment in 
accordance with thèse views. 
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(Circuit Court, D. South Carollna. September 19, 1893.) 

1. Kailhoad Companies — Accidents at Cbossing — Contributobt Négli- 
gence — Instructions. 

In an action for injuries recelved at a railroad crossing, plalntiff of- 
fered testimony that lie stopped and Ustened; and défendant, that the 
whistle was blown and the bell rung; and the court instructed the Jury 
to décide the issue of fact from the testimony. Hdà, that the faHure of 
the court to charge that contributory négligence of plaintifC Is a matter 
of défense, which défendant must show by a prépondérance of évidence, 
was not réversible error. 

8. Same— Construction op Statdtb. 

Gren. St. S. C. § 1529, relating to cases of Personal Injury by collision 
with an engine or cars at a railroad crossing, la in dérogation of the 
common law, and, bedng strictly construed, does not apply where horses 
are frlghtened by a train at a crossing, and the person injured is thrown 
from the vehicle, but not so as to come in collision with the train. 

B. Jury — Province — Conflicting Testimony. 

Where the testimony is conflicting, the deteimination of the faot is ex- 
cluslveOy within the province of the jury. 
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At Law. Action by Ebenezer J. Wbiiton agaînst the Eichmond 
& Banville Bailroad Company for damages for injuries received at 
a raiiroad Crossing. Verdict for défendant PlaintifE moves for 
a new trial. Denied. 

John B. iBeUinger, for the motion. 
Cothran, WeUs, Ansell & Cothran, opposed. 

SIMONTON, District Judge. This issue having been submitted 
to a jury, and their verdict being for the défendant, the plaintiff 
now submits his motion for a new trial. The case, as it went 
to the jury, was substantially as foUows: 

The plaintiff, a stonecutter by trade, and at the time employed 
in the building of the waterworks on Paris mountain, was in Green- 
viUe, wlth a companion, another stonecutter, on the night of the 
accident sued on. They remained in Greenville until after mid- 
night, and then left for Paris mountain in a four-seat wagon, drawn 
by a horse and a mule, they and the driver being the only occu- 
pants of the vehicle. There is some discrepancy in the testimony 
as to the character of the night. It was most probably an ordi- 
nary, clear, starlight night. On their way it became necessary 
to cross the raiiroad of the défendant at the Paris mountain cross- 
ing. Just before the raiiroad track crosses this public road, there 
is a considérable curve, almost up to the crossing. The plaintiff, 
his companion, and the driver concur in saying that before cross- 
ing the track they stopped and listened, and heard nothing of an 
approaching train. They vary a little as to the length of time of 
their stop. Hearing nothing, they went on, and just as they were 
crossing the raiiroad track they suddenly saw approaching, at 
speed, a locomotive and train. The team became alarmed, and 
dashed across. The plaintiff was thrown from the wagon a few 
feet from the track. He says that he lost consciousness in the 
fall; that the wagon proceeded some distance, and then returned 
to him, when his companion got ont of the wagon and helped him 
in. This companion says that the team took fright, and dashed 
off to some distance; that he aided in turning them, went back 
with the wagon to where plaintiff was lying on the ground, Itfted 
him up, and put him in the wagon. The driver, a young white 
man, quite intelligent, says that as the train dashed by the team 
started, ànd went a very little way off the road; that he kept 
control of them, and backed them into the road; that then he saw 
plaintiff walking up, evidently lame; and that on reaching the 
wagon he was assisted by his companion, who extended his hand 
to him without leaving his seat. The plaintiff was carried to 
his lodgîng on the mountain, and remained ail of the next day in 
bed, Sunday. On Monday he went to work, but did not remain 
ail day. On Thursday he left Greenville, and went to Georgia, 
on another job. . The plaintiff says that when he fell the wheel 
of the wagon passed over his legs, his chest, and across the lower 
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part of Lis body at tlie Mps, and that, by this last, hernia was 
produced. He bas worked at bis trade since tbe accidélit, but be 
says tbat bis capacity for work bas been mucb diminisbed. He 
bas to wear a truss. The médical examination of tbis man was 
made long after bis accident, and it came ont in tbe examination 
tbat be bas married a wife since it occurred. The crew of the 
train wbicb caused the accident testifled that before approaching 
the Crossing the whistle was blown, and that the bell was rung 
until tbe crossing was reacbed. This is the testimony bearing on 
tbe accident itself. The jury, during the trial, inspected tbe locus 
in quo, and, wbile so engaged, a train of cars passed them at tbe 
crossing. No exceptions were noted during the trial. No writ- 
ten request to charge was submitted, and no exceptions made to 
the charge. The foUowing is the substance of what was said to 
the. jury. In delivering it, tbe court simply amplifled points in 
it, and repeated such parts as was deemed necessary. 

"This case tums entirely upon the question, were the raihroad people négli- 
gent, and was there no négligence whatever on the part of the plaintiff? for, 
even if you should corne to the conclusion that the raUroad people were negU- 
gent, still, if the plaintiff could hâve avoided the accident by the exercise of 
proper care, and negllgently dld not exercise It, he cannot recover anything. 
Then you .examine Into the testimony, and Inquire, flrst, were the raUroad 
people négligent? The law requires them, -when approaching a public cross- 
ing like this,— the Paris mountaln crossing,— to blow the whistle and ring the 
beU from a point 500 yards off until the crossing Is reached. If this was 
not done, they were négligent Dld they do this, or not? This you déter- 
mine from the testimony. If you corne to the conclusion that they dld not 
ring the bell and blow the whistle, then you must décide from the testimony 
whether the plaintiff was also négligent. Could he, by the exercise of due 
care,— that is, the care a prudent man would exercise,— could he hâve heard 
the ooming train, and so avoided it? If he could hâve heard the train com- 
hig, and so could hâve avoided It, he cannot recover. If you conclude that 
the railroad people were négligent, and that the plaintiff vcas not négligent, 
then you Inquire, was the plaintiff injured thereby? Was he thrown from 
th© wagon by the fright of the team, or dld he fall from any other cause? 
If he was thrown from the wagon by the sudden start of the team from 
fright caused by the train, then to what extent was he hurt by this. This 
you décide from the whole testimony. [Eepeat some of this.] If you con- 
clude that the whole fault was on the part of the raUroad people, no fault 
on part of plaintiff, and that the plaintiff was hurt thereby, you must com- 
pensate the plaintiff, not by punishing the défendant, but by glving Mm such 
a sum of money as wlU compensate him. He evidently has not been entirely 
disabled from work in his spécial calllng. So, in fixing your damages, you 
must confine yourselves to oompensating him for such Impairment of his 
abllity as the accident caused." 

Tbe motion for a new trial is based on flve points, four of them 
law points. 

The flrst ground is the failure of the court to charge the jury 
that contributory négligence is a matter of défense, and tbat 
plaintiff is not called upon to show the absence of contributory 
négligence, but it was incumbent upon the défendant to show by 
a prépondérance of évidence that such négligence did exist, in 
order to make it available. A jury trial is a practical thing. 
There is no room for abstract principles of law. The plaintiff 
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ofEered testimoûy tending to show that ke and his companions 
stopped and Ustened, and so were not guilty of contributory nég- 
ligence. To ihis défendant offered testimony to show that the 
whistle ;wa,s Wown and the bell rang. The jury was instructed to 
décide this issue of fact from the testimony. 

The aext ground is that during the examination of Surratt, a 
witness for the défendant, the judge warned the plaintiff's at- 
torney to be careful, and that the defendant's attorney subse- 
quently, when the case went to the jury, propounded a theory 
that the whole case was a conspiracy against the défendant, in 
which Surratt had a part, and that this tended to create the im- 
pression in the minds of the jury that such a conspiracy really ex- 
isted, and that but for the warning of the judge tiie plaintiff's at- 
torney, continuing the examination, would hâve developed this 
fact This exception is evolved from the constitutional modesty 
of the plàintifE's attorney. Not even the most simple of laymen ^^ho 
witnessed his management of his case, and his fuU possession of 
it, woùld believe for a moment that he would Inadvertently bring 
eut such damaging testimbny. Surratt was caïled by the défend- 
ant, bût was openly hostile to that side. The defendant's at- 
torney had exhausted ability and ingenuity in endeavoring to get 
out of Mm évidence that plaintiff had tempted him, with money, 
to, testify. His questions wèré put in every conceivable form, and 
every effort to get out admissions to that effeet had been met 
and excluded. The warning by the judge, given during cross-ex- 
amination, was that possibly thèse objections might hâve been 
cure^ The suggestion made by the defendant's counsel that there 
was a conspiracy was pure theory, in no sensé a condition sup- 
ported by fact 

The ùext ground is that the prépondérance of the évidence was 
in favor of the plaintiff. No doilbt the counsel thinks so. The 
court may think so. But the question is one neither for the court 
nor the counsel. It is exclusively within the province of the jury, 
and they thought otherwise. In trial by jury, at common law, 
where there is a conflict in the évidence on a vital issue, and the 
jury décide this conflict the décision is final, unless it can be 
made to appear that the jury were corrupt or partisan. Of this 
there is not a shadow of proof hère. It is to be regretted that 
the phrase "prépondérance of évidence" is so much used. It is 
metaphysical, and always confuses a jury. In its last analysis 
the verdict of a jury dépends upon what witnesses they believe. 
You may pile up testimony, Pelion upon Ossa, on one side, and 
produce but a single vital fact on the other, and the verdict of 
the jury is fixed. They do not go balancing testimony, setting up 
this witness against that, discussing their âge, the color of their 
eyes, the length of their noses, or the trim of tiieir beards. They 
simply believe one man; they do not believe a multitude of others 
who contradict him. 

The fourth ground is based on a statement of fact as to what 
occurred during the argument The fact is denied by the défend- 
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ant's attorney. The attention of the court was not attracted to 
it, and he cannot décide it. 

The last ground has receired most careful considération. It ia 
this: 

"That the court should hâve chargea the jury that if they lound that the 
proper signais were not glven by the agents of the défendant, and that 
such neglect contrihuted to the injUry, the défendant would be liable for ail 
damages caused thereby, unless the plaintiff was gullty of gross or willful 
négligence, or was acting in violation of the law, and that such gross or will- 
ful négligence, or such unlawful act, contrihuted to the injury." 

This is the language of section 1529 of the General Statutes of 
South Carolina, and it is apparently intended to change, in so far 
as railroads are concemed, the law of contributory négligence. 
We will assume, simply for this case, that this peculiar provi- 
sion of law of South Carolina controls this court. It is not easy 
to construe this section. It is almost if not quite impossible to 
define shades of négligence. The surrounding circumstancea dé- 
termine this. What would be in some places, and under some cir- 
cumstances, slight négligence, in other places, and under other 
circumstances, would be négligence amounting to recklessness. 
See Bridger v. Eailroad Co., 25 S. C. 30. Then, what is meant 
by "willful négligence?" Is it a synonym of "gross," or is it 
more intense in meaning, involving suicidai intent? See Pétrie 
V. Eailroad Co., 29 S. C. 315, 7 S. E. Rep. 515, Whatever may be 
the définition, is it too much to say that a man in a vehicle 
drawn by animais, who about midnight approaches a railroad 
crossing known to him to be at the end of a sharp curve, and 
neither stops or listens for the mail train due about that time 
at that point, or does not hear its bell or whistle, or, hearing it, 
still goes on, — such a man, under such circumstances, would be 
guilty of gross, wUlful, suicidai négligence? But the judge made 
no allusion to this section whatever. If nothing whatever had 
been said in the charge on this point, the omission of the judge to 
charge upon it would not now induce him to graait a new trial. If 
he omitted it, and counsel did not call it to his attention, either 
by a request to charge on it, or by an exception, it is too late 
now to correct it. The court sits to correct its own errors, not 
those of the counsel. But the charge does instruct the jury as 
to contributory négligence, and does not allude in any way to the 
statute. Was this error? Did this section apply to the fact 
proved on the trial? At common law the doctrine of contribu- 
tory négligence is as stated in the charge. One cannot recover 
for an act of négligence to which he has contrihuted. The con- 
struction put on this section — and for the purpose of this case we 
assume it to be correct — changes this gênerai law. It is thus 
in dérogation of the common law, and must be construed strictly. 
Indeed, it is in the nature of a pénal statute to enforce a statu- 
tory obligation. We cannot, therefore, bring cases within the 
equity of the statute. The section, by its terms, applies only to 
cases in which a person is injured in his person or property by 
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collision with the engine or cars of a railroad corporation at a 
crossîng. Kaminitsky v, Kailroad Ce, 25 S. G- 53, does not en- 
latrge thelanguage of this section, That case only holds that, 
when one is injured in his person by collision with a train at 
a public crossing, it makes no différence wbether he placed his 
person in the path of the collision, or whether he was thrown 
from a vehicle under the train, by reason of the fright occasioned 
by the train in the animais drawing the vehicle. This section has 
no place in this case. The motion for a new trial is overruled. 



HERCULES lEON WORKS v. DODSWORTH et aL 
(Circuit Court, S. D. OMo, W. D. October 2, 1893.) 

• , : No.: 4,481. 

i. BaLR— fWAEKANTT— ACCKPTANCE. 

An Icfe toachlne was lumlshed under a wrltten contract speclfylng the 
vaWéfte parts, and a gilaranty to produce 25 tons of ice daily. The 
buyer operated the same from the Ist of June until September, when 
he notlâed the seller that it did: not fulfiU the contract, and was not 
accepted, and requested Its removal. The seller decUned the request, 
claiming that the machine was a fuU compliance with the contract, and 
hàd been accepted in July. Afterwards the purchaser continued to use 
thy maiâiine through the faU and during the entire Ice season of the 
two f ollowing yeaxs. , HM, that this conduct was an acceptance of the 
machine, and the seller could sue on the contract; the buyer 's only rem- 
edy belng to recoup from the stipulated priée— First, any sums required 
to cure defects in the parts speciiSed In the contract; and, second, the 
différence in value between a machine of the actual capacity of the one 
in controversy and a 25-ton machine. 

2. EVEDRNCB— WbIGHT AND SUFFICIENOT— EXPBBT TBSTIMOÎfY. 

ïhe court will not set aslde a verdict based upon confllctlng évidence 
of experts as to the capacity of a machine, espedally when the évidence 
of the defeated party's experts was weakened by manlfest exaggera- 
tlons and Inconslstendes. 

At Law. Action by the Hercules Iron Works against Caleb 
Dodsworth and others to recover the contract price of an ice ma- 
chine. There was a verdict for plaintiff, and défendants now move 
fçr a new trial. Motion overruled. 

R. S. Pulton and Hannon, Cblston, Goldsmith & Hoadly, for 
plaintiff. 

Frank O. Suire, Drausin Wulsin, and Wm. Worthington, for de- 
fendanta 

TAFT, Circuit Judge. A verdict was rendered by a jury duly 
impaneléd iii favor of the plaintiff, the Hercules Iron Works, for 
the purchaise price of an ice machine furnished by plaintiff to de- 
fendants tmder a written contract and guaranty, less certain créd- 
its which, plaintiff conceded, should be allowed on the claim. The 
contract described the machine to be furnished by spécifications of 
its varions parts, and contained the warranty "that the machine 
ehàllibe capable of producing 25 tons of good, crystal, merchantable 
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ice each twenty-four houra of continuons opération, provided ît is 
kept in good order and properly kandled, and the température of th.e 
condensing water is not above 60 degrees Fahrenheit." The answer 
set up that the machine fum'ished had not been a compliance with 
the contract; that the machine furnished was not the article pur- 
chased; and that plaintifl had been notified that the machine was 
not accepted, and must be removed. It appeared beyond con- 
troversy that the machine was ready for opération about June 
1, 1890; that it was operated during the summer and fall of 
that year; that the ice made was sold by and for the benefit of 
the défendants; that in September défendants sent word to plain- 
tiff that the machine furnished did not f ulfill the contract in any re- 
spect, and was not accepted, and requested its removal; that plain- 
tiff declined to remove the same, claiming that there had been 
a full compliance with the contract on its part, and that the 
machine had been accepted by défendants in the July previous; 
that, after this correspondence, défendants continued to make ice 
with the machine during the remainder of September and October, 
1890, and during the entire ice seasons of 1891 and 1892, and to 
«ell the ice thua made for their own beneflt. It was contended 
on rhe part of défendants that, if the machine failed in any material 
respect to fuiflll the description of it in the contract, then this 
action, which was on the contract, must be defeated. In view 
of the évidence, the court declined to submit this issue to the jury. 
It appeared that the machine, described by parts in the contract, 
had been supplied in substantial compliance with the contract. 
Some of thèse paj^ts were claimed to be defective, but none of 
the defects, if they existed, were of a character which could not 
be remedied by repairs at a cost rery small in comparison with 
the cost of the machine. 

It also was strongly contended that the machine would not mako 
"25 tons of ice a day, and that failure in this was a failure in iden- 
tity of the article furnished with that agreed to be furnished, so 
that recoTery could only be had on a quantum valebat after de- 
fendants had declined to accept the machine under the contract, 
even if they subsequently kept and used the machine as their 
«wn. The court refused to take this view of the case, but charged 
the jury that the course of the défendants was an acceptance of 
the machine under the contract, which made the défendants lia- 
ble for the contract price, but that they might recoup from that 
price damages of two kinds: First, the équivalent of the sum re- 
■quired to cure defects in the machine, as described by parts in the 
contract; and, second, the différences between the value of the 
machine producing the amount of ice per day it could produce 
and its value if it had been a 25-ton machine. It wUl not be neces- 
fiary to review the correctness of this view of the law, for it was 
fuUy argued at the trial, and the conclusion reached only after 
full considération. Counsel for défendants suggest that they were 
misled by some observations of the court early in the trial as to 
Ibt î.nile of law on the gênerai subject into thinking that the court 
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would submit to the jury the Issue as to the identity of the macMne 
furnishéd Wlth thàt described ih the coritract, and that, relyîng 
on tlie ïnèrits ôif thla isHté, they did not addùce évidence of the 
differeii!C:,e in value betweén the machine fumished and that con- 
tràcted to be fnrnlshed. The remarks ref erréd tb, in my opinion, 
cannot be reasohably construed to indicate any such intention on 
the part of the court. The issues to be submitted could only be 
determined after the évidence had ail been put in. The admitted 
facts at the close of the évidence showed that the défendants had 
actually accepted and used the ice machine which the plaintiff 
had fumished in attempted compliance with the contract. The 
machine furnished corresponded substantially in respect to size, 
form, measurements, material, and otherwise with that described 
in thé contract. It would havë been entirely proper for défend- 
ants to hâve introduced évidence of the value of the machine 
fumished, and of that tô be fumished, whatever their contention 
as to a complète défense to the contract. They could not foresee 
with certainty what vieW the jury might take of the issue upon 
which their main contention was rested, even if the court had sub- 
mitted it tb the jury. If they were content to risk the décision 
of the jury on this issue, they risked also the action of the court 
in respect to the sufflciençy of the évidence to raise the issue. 

The main argument in support of the motion for a new trial is 
based on the çlaim that the verdict is against the weight of the 
évidence. "Hie verdict .Wàs for the fuil amount claimed. The jury 
could not havé rètumed the verdict without flnding that the ice 
machine ifujnîshed would inake 25 tons of ice in a day, in con- 
tinuons opération, when properly handled, This flnding, counsel 
for défendants Claîm, is so clearly against the weight of the évidence 
as to require the coUrt to set it aside. The machine in question 
was a "compression" machine; that is, the ammonia gas was re- 
duçed to a liqùid by pressure effectéd in a "compressor," and the 
cold was produced in this process of réduction. The liquid am- 
monia was forced through coils of one-inch iron pipe, placed in 
rows in a large tank ofbrihe, and reduced the brine to a tempéra- 
ture varying from 10° to 17° Fahrenheit. In the tank of brine, 
or freezing tank, and between the coils of pipe, (which were 23 in 
number, 6 pipes high, and ran the width of the tank, 41| feet,) were 
440 galvanized iron cans, 11 inches wide, 22 inches long, and 36 
inches deep, in which was placed the water to be made into ice. 
The beat of the water was extracted by the low température of 
the brine, and after a certain number of hours the water was 
frozen into a solid and çlear cake, weighing on the average 250 
pounds. It is said by counsel for défendants to be established by 
the great weight of the évidence that the amount of pipe pro- 
vided in the contract, and furnished under it, was not enough to 
make 25 tons of ice a day. The only évidence to support this 
contention is that of one Rinman, the superintendent of the Bly- 
myer Ice Machine Company, which makes a machine opéra ting on 
a différent principle from that of the plaintiff. Instead of re- 
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ducîng the ammonia gas to a liquid by pressure, tMs change is 
brought about by absorption, and water is an agent in the process. 
The witness had had some little expérience 10 or 12 years ago 
with compression machines. He said that, to produce a ton of 
ice a day, from 315 to 330 lineal feet of 1-inch iron pipes were re- 
quired for circulating the ammonia through the brine. This would 
require from 7,875 to 8,250 feet of pipe. In the machine furnished 
there were but 5,727 feet of pipe in the freezing tank. If Rin- 
man's statement be true, then the machine as furnished could 
not furnish more that 5727-7875 of 25 tons a day; that is, not 
more than 18.18 tons. As the capacity of the machine by actual 
use by défendants, at various times, for several days of contin- 
uons opération, averaged 22 tons a day, the évidence of Rinman 
is shown to be unreliable to the extent of at least 3 tons a day. 
Counsel for défendants, when this was pointed ont by opposing 
counsel, frankly admitted that Rinman had put his requirement 
of pipes too high. If he has made an error at ail in the matter, 
it is difflcult to see how his statement can be qualifled or recon- 
ciled with facts, and then hâve any weight to overcome the évi- 
dence of the experts engaged in making plaintifE's machine, who 
say that the amount of pipe furnished was ample for the produc- 
tion of 25 tons. At least, it is obvions that, upon this part of 
défendants' contention, the answer of the jury against défendants 
is sufiQcient. 

But it is said that the number of cans, and therefore the size 
of the freezing tank, was not sufiScient to produce 25 tons of ice 
in 24 hours. The argument is this: It is said to be estab- 
lished by Rinman and Zoast, and also by McDonald, that it takes 
60 hours to freeze a can of water 11x22x36 into a solid cake of 
ice. Now, to make 25 tons of ice a -day, the machine would hâve 
to freeze solid 200 cans of 250 pounds each, or 8J cans an hour. 
To puU 8J cans an hour when it requires 60 hours to freeze a can, 
there would hâve to be 8^x60 or 500 cans in the différent stages 
of freezing, instead of the 440 cans actually supplied. The capac- 
ity of a freezing tank of 440 cans of a size 11x22x36, on this theory, 
wooild be ^==7J cans an hour, or 24x7^=176 cans of 250 pounds 
each, — that is 44,000 pounds, or 22 tons. This is a mathematical dém- 
onstration that the machine was not up to the guaranty if the 
promise of the argument is established that it takes 60 hours to freeze 
a can of water 11x22x36 inches in dimension. This is shown, it is 
said, by Rinman, Zoast, and McDonald. Rinman says that, to 
freeze such a can of water with brine at more than 12|° Fahren- 
heit, he would require at least 68 hours. The température of the 
brine in this machine was generally more than 12|°, and was in- 
tended to be. Einman says that, at less than 12J° brine tempéra- 
ture, he would require 63 hours. Zoast says that at the Cincinnati 
Cold Storage Company, when he operated as engineer a compres- 
sion ice machine, known as the "Arctic," it took 60 hours to freeze 
cans of ice containing 300 pounds of water, and of dimensions 
10^x22x38, with a brine température of from 16° to 18°. McDonald 
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did not say that it woiild require 60 hours to freeze a can of water 
in plaintiff's machine. Wlxat he said was tliat in beginning the 
opération of the machine with the water, brine and ammonia, ail in 
the normal state, it would take from 60 to 75 hours to freeze a 
can solid. With référence to the time required for freezing 
cans in continuons opération with other cans partly frozen and 
brine température 17° or lower, he said that the différent Sys- 
tem or machines varied from 48 to 60 hours in their freezing 
period. The necessary effect of McDonald's évidence, and that 
of Knox, another expert of plaintiff, was that 52 or 53 hours was 
enough to freeze a can solid in plaintifl's machine. ÎTow, it is 
said that the time of freezing with the brine at a constant tempéra- 
ture must be the same in every machine, because the différence 
in the machines is only in the method of reducing the température 
of the brine, and cannot be in the action of the brine thus re- 
duced in température upon the water; for that process is wholly 
natural, and can only vary with the size and shape of the can and 
the température of the brine. Concède that this is true; I do 
not think that the weight of évidence is clearly in favor of 60 
hours as a freezing period. Rinman's évidence upon this point 
is weakened exactly as it was upon the question of the necessary 
amount of pipe. It is conceded that plaintiff's machine could 
make 22 tons a day with 440 cans, at a brine température of more 
than 12|°. Rinman's 68 hours' freezing period, for 22 tons' daily 
production, would require 499 cans of the; size used by plaintiff, 
and, even if his figures are put at 63 hours for the freezing period, 
the machine should hâve 462 cans to produce 22 tons of ice. Rin- 
man is clearly wrong in stating that it would take 68 hours to 
freeze plaintifl's cans. Why should his estimate be reduced to 
60 when he did not do it himself? 

Then take Zoast's figures. He differs widely from Rînman. His 
température he puts at from 16° to 18°. His size of can contains 
300 pounds of water; i. e. one-sixth larger than plaintifl's can. 
Confessedly, the size of the can, if thicker or broader, materially 
affects the freezing period. The dimensions of his can as he gave 
them were 10^x22x38. If the water in them weighed 300 pounds, 
he has made an error in his size dimensions, because plaintiff's cans 
are 11x22x36, and the water they contain weighs 250 pounds. If 
the thickness dimension of the Arctic were 13 inches, instead of 
11, the différence in weight would be about 50 i)ounds, and the 
reason for a longer freezing period than in plaintiff's machine might 
be explained. However this may be, Zoast has made an error 
somewhere. He differs radicaUy from Rinman in his freezing pe- 
riod. Such évidence does not so clearly establish a necessary 
freezing period longer than 52 or 53 hours as to require the court 
to say that the jury, in disregarding it, and in crediting the wit- 
nesses for plaintiff, violated its duty. 

Finally, there was a test made by plaintiff's engineer, Knox. It 
is said that neither in this tept nor in the subséquent opération of 
the machine was it able to produce 25 tons of ice a day in contin- 
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nous opération. It appears that Knox ran the macliine for a 
period of 59 houra upon the 21st, 22(i, and 23d of July, 1890, and 
produced 25 tons for one 24 hours, and 28 tons for the second 
24. But it is said that this was not a proper proof of the cap^c- 
ity of the machine in continuons opération, because for 12 hours 
before beginning it he allowed the freezing tank to continue at a 
température of from 16° to 10°, and during that time drew no 
cans of ice at ail, and also because, when he flnished his test, 
the température of the brine had risen from 10°, at the beginning, 
to 17°, indicating that a continuance of the opération would hâve 
increased the température of the brine beyond 17°, and prevented 
the constant production of ice. Both criticisms are just, but, as 
opposed to them, it may be properly urged that the required capac- 
ity was exceeded. The further opération of the machine by de- 
fendants' men developed at times a capacity of 23^ tons, and on 
one occasion of more than 25 tons. Sometimes the daily yield is 
explained by a storing of low température through a faUure to 
draw cans the day before, and in other instances it is not. 

Plaintiff contended that the failure to constantly produce 25 
tons a day was due to careless and improper handling of the ma- 
chine, to imperfect insulation of the freezing tank, and to bad 
oil used in lubricating the joints, etc. It was claimed on plain- 
tlÊE's behalf that the insulation had been rendered imperfect by 
a failure of défendants to construct a foundation in accordance 
with the plans and spécifications furnished by plaintiff under the 
contract, and évidence was adduced tending to show this. It was 
claimed that défendants did not buy the oil which plaintiff's engi- 
neers directed them to use. Whether thèse causes existed, and 
whether they fuUy accounted for the failure of the machine to do 
its guarantied work, were questions for the jury to décide. Many 
circumstances tended to show to the jury that much of the trouble 
in the construction and opération of the machine was due to the 
interférence of Caleb Dodsworth, the managing défendant, in the 
opération of the machine, and his stubborn views of how the ma- 
chine should be constructed, operated, based on little, if any, expé- 
rience in making ice. Counsel for plaintifE dwelt upon this in 
addressing the jury, and complaint is made that this misled the jury. 
I think that this was a legitimate argument, founded on a great deal 
of the évidence, and that it is probably the best explanation of the 
failure of the machine to do the work promîsed. Not only do I 
not think that the verdict is against the weight of the évidence, 
but I am not prepared to say that I would not hâve reached the 
same conclusion as the jury. 

The motion is overruled, and judgment may be entered on the 
verdict 

v.57F,no.5— 36 
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KAHNWEILER et al v. PHOENIX INS. OO. OF BROOKLYN. 

(Circuit Court, D. Kansas, First DivisioiL September 4, 1093.) 

1. Instjkajioe — Proof op Loss. 

Failure to fumish proof of loss within 30 days after a flre, In aecord- 
ance witli tlie provision of an Insurance policy providing that persons 
sustaining loss or damage by flre shall forthwith give notice of such loss, 
and -vVItiiin 30 days thereafter resnder a particular and spécifie account 
thereof, does not work a forfeiture of the policy, but merely delays the 
date \|Kit^en the loss wUl become payable. 

8. Samb—Arbitb.ation— PREMATURE Action ou Policy. 

The policy also provlded that, in case of disagreement as to the amount 
of loss, arbitratlon should be had, and that no action should be brought 
by the assured upon the policy untU after an award fixlng the amount 
of the daim, and further provided that such an award should be a 
condition précèdent to an action, if eW, that such provision was légal and 
enforceable, and the bringing of an action on the policy before arbitration 
and award was prématuré. Hamiltou v. Llverpool, h. & G. Ins. Co., 10 
Stip. et Éep. 945, 136 Ù. S. 242, and Same v. Home Ins. Oo., 11 Sup. Ct. 
Rep. 138, 137 U. S. 370, 385, foUowed. Vanglndertaelen v. Insurance Co., 
- 51 N. W. Rep. 1122, 82 Wis. 112, distlngulshed. 

8. Same— Défense to Action on Polict. 

The fnsurer was not requlred, tn the event of failure to agrée as to 
the amotmt of loss, to demaitâ arbitratlon, and could avail Itself of the 
provision as a défense notwlthstandlng Its déniai of liabillty. 

Action by A. B. Kahnweiler & Bro. against the Phoenix Insurance 
Company of Brooklyn upon a flre insuraiwe policy. Judgment for 
défendant Motion for a new trial denied. 

Eossington, Smith & Dallas, for plaintiffs. 
H, M. Jackson, for défendant 

FOSTERj District Judge. On or about the 8th day of January, 
1887, the plaintiffs' stock of merchandise was totaUy destroyed by 
ûre, excepting about $30 salvage. The stock was insured for over 
$40,000 in something like 20 différent companies. The défendant 
Company had a policy of $2,500 on the goods. Shortly after the 
flre an adjusting agent of tlie défendant company made a full inves- 
tigation into the ctrcumstances of the loss, and thereupon informed 
the plaintiffs that their total loss was $22,700, and further said: 
"We hâve got to go away, and want to settle. We bave had deal- 
ings with your nationality before." "This amount the companies 
are ready to pay," and he Was ready to pay the proportionate part 
due from the Phoenix; company. The insured replied: "We had 
over $45,000 loss, and will not accept any such settlement" On 
the 4th of February the insured wrote to the office of the company, 
at Brooklyn, N. Y., for blanks on which to make proofs of loss, and 
received an answer from its Chicago ofiftce, dated Pebruary 7th, de- 
clining to furnish the blanks. On or about the 23d day of Pebruary 
the proofs of loss were made out, and were received at the Chicago 
ofiBce in four or flve days thereafter. The coinpany made no objection 
to the proofs of loss, or the time of making the same. This suit 
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was commenced on the 13th of August, 1887, about seven months 
after the fire. The policy of Insurance contains the foUowing pro- 
TÎsions: 

(9) "Persons sustalning loss or damage by fire shall forthwith glve notice 
Jn writiDg of sald loss to the company, and withln thirty days thereafter 
render a partlcular and spedflc account of such loss, signed and swom to 
by them. * * »" (10) "The amount of sound value and of damage to prop- 
erty, whether real or personal, covered by thls policy, or any part thereof, 
may be determined by mutual agreement between the company and the as- 
sured, or, lailing to agrée, the same shall then be submitted to compétent 
and impartial arbiters, one to be selected by each party; the two so chosen, 
in case of dlsagreement, to sélect an umplre, to whom they shall refer each 
subject of différence. And the award of any two of them, in wrlting, imder 
oath, shall be binding and conclusive as to the amomit of snch loss or dam- 
age, but shaU not détermine the validity of the contract, nor the liability of thls 
company, nor any other question, except only the amount of such loss or dam- 
age. Each party shall pay their own arbitrator, and one-half of the cost of 
the umpire. It shaU be optional wlth the company to take the whole or any 
part of the articles at their appraised value; and, further, that it shall be 
optional wlth thls company to repair, to rebuild, or replace the property 
lost or damaged, wlth like klnd or quality withln a reasonable tlme, girhis? 
notice of their intention to do so withln slxty days after receipt of the 
proofs herein required, and untll such proofs • • » are produced by the 
elaimant, and such examinations and arbitrations permitted and had, the 
loss shall not be payable. * • *" (12) "It is furthermore hereby expressly 
provided and mutually agreed that no suit or action against thls company 
for the recovery of any clalm by virtne of thls policy shall be sustainable in 
any court of law or chancery untll after an award shaU hâve been obtalned, 
flxing the amount of such daim, in the manner above provided, which is 
agreed to be a condition précèdent, nor unless such suit or action shaU be 
commenced within twelve months next after the date of the fire from which 
such loss shall occur; and, should any suit or action be commenced against 
thls company after the expiration of the aforesaid twelve months, the lapse 
of tlme shaU be taken and deemed as conclusive évidence against the va- 
lidity of such clalm, any statut^ of limitations to the contrary notwithstand- 
ing." 

The défendant insists that this action cannot be maintained — 
First, because the proofs of loss were not rendered within 30 days 
after the fire; second, because there has been no arbitration to dé- 
termine the amount of loss sustained. 

The first objection is untenable. A faUure to fumish the proofs 
of loss within 30 days did not work a forfeiture of the policy. It 
merely delayed the date when the loss would become payable; the 
insurer having 60 days after the proofs were furnished to make pay- 
ment, or replace the property destroyed. Hall t. Insurance Co., 
(Mich.) 51 N. W. Eep. 524; Vangindertaelen T. Insurance Co., 82 
Wis. 112, 51 N. W. Eep, 1122. 

On the second objection many décisions hâve been cited by the 
parties on either aide, and the plaintiCfs insist that the provision in 
the policy for arbitration has been waived by the company, and is 
inoperative; that the company could not invoke that provision to 
abate or defeat the plaintiffs' suit, because it made no demand for 
arbitration, and because it dénies its liability in toto. This déniai 
of liabUity in toto appears for the first time in the answer of the 
défendant in this suit. Up to that time the company had offered 
to pay its proportion of what it claimed was the actual loss of the 
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insured, but! there was an irreconcilable différence between the 
parties as to the amount of that loss, tbus bringing tlie case within 
the provisions of the arbitration clause of the policy. Inasmuch as 
the arbitration should précède any suit, àt no time during the period 
for arbitration did the company deny its liability for the loss. That 
the company has set up in one count of its answer a déniai of any 
liability does not affect the case. It might waive any objection to 
the cause of the fire, and offer to settle, to avoid litigation; but 
this would not effect its right, when sued, to set up in its answer 
any légal défense it had to the action. Did the Insurance company 
lose its right to invoke this provision of the policy by not making 
demand for arbitration? Counsel for plaintiffs has cited many au- 
thorities on this point, but it will be observed that in the cases 
cited the provision in the policy was différent from this. There the 
contract provided for arbitration if either party demanded it in 
writing. It was not an absolute covenant, but was optional, nor 
was it made a condition précèdent to the bringing of suit. See 
Wright V. Insurance Co., (Pa. Sup.) 20 Atl. Rep. 716; Nurney v. In- 
snrance Co., 63 Mich. 633, 30 N. W. Eep. 350; Wood, Ins. § 1015; 
Mentz V. Insurance Co., 79 Pa. St. 478; SchoUenberger v. Insurance 
Co., 7 Ins. Law J. 697; Insurance Co, v. Badger, 53 Wis. 283, 10 
N. W.Rep.504. 

In Vangindertaelen v. Insurance Co., 82 Wis. 112, 51 !N. W. Eep. 
1122, the company received proofs of loss, but did not mabe objec- 
tion to the amount claimed; hence the insurer, having no notice of a 
disagreement as to loss, took no steps toward arbitration. It must 
be observed that in the case at bar the provision for arbitration is 
absolute, and forms a part of the contract. It is also, in terms, 
declared' to be a condition précèdent to the bringing of suit. 
There were no conditions required to make it operative, except a 
disagreement between the parties touchlng the amount of loss. If 
the company was bound to make a demand for arbitration, when 
should that demand hâve beèn made? There was no time fixed. 
The plaintiffs had a year after the loss in which to bring their suit, 
and they could delay arbitration for many months, if they desired; 
so they demanded it before suit was brought, and this suit was 
brought nearly flve months before the year expired. I cannot see 
any reason why the company was compelled to take any action in 
the matter of arbitration before this suit was commenced. It had 
a right to rest upôn the terms of the policy, and to expect the as- 
sured would bring no suit until they at least attempted to comply 
with those terms. Whatever différence of views may be found in 
the décisions of différent states, it îs enough for this court to know 
and follow the décisions of the suprême court, and that court has 
held that this provision in the policy of îhsurance is légal, and can 
be enforçed. Hamllton v. liverpool, L. & G. Ins. Co., 136 U. S. 
242, 10 Sup. et. Eep. 945; Same v. Home Ins. Co., 137 U. S. 370, 
385, 11 Sup. et. Eep. 133. 

In the flrst above cited case the policy provided that, in case of 
différence as to the amount of loss, either party could demand, in 
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writing, that it be arbitfatecL There was a différence between tbe 
parties, and the company demanded arbitration; but the assured 
Bought to impose further conditions, and the arbitration f aUed. In 
that case the court held that the Insurance company, after making 
a demand, had an absolute right to arbitration. In this case the 
right Tvas absolute without any demand, by the tenus of the policy 
itself. For the reasons above stated the motion for a new trial 
must be overruled. 



WHITLOCK V. COIVIER. 

(Circuit Court, D. South OaroUna. August 17, 1893.) 

Cabribrs— Injuries to Passengbb — Conthibutort Nbgligbnce. 

An adult maie passenger, waiting for a railroad train to come to a fiill 
stop before attempting to alight, who, when direoted and requlred by 
the conduotor, jumps ffom the moving train, when it Is obvions that he 
cannot do so with safety, and thereby sustains injiuies, cannot recoyer 
damages for such injuries. 

At Law. Action by W. J. Whitlock against H. M. Corner, re- 
ceiver of the Port Koyal & Western Carolina Kailway Comipany, 
for Personal injuries. Défendant demurs to the complaint. Sus- 
tained. 

Haynsworth & Parker, for plaintifE. 

Joseph Granahl and M. F. Ansel, for défendant. 

SIMONTON, District Judge. This case is by a passenger on a 
train of the défendant, injured by jumping off the train while in mo- 
tion. He had purchased a ticket to High Point, a station on the 
railway. The question cornes up on oral demurrer to the complaint. 
The platntiff îs an adult, and a maie. 

The action is for négligence. The gist of it appears in the third 
paragraph of the complaint: 

"That on arriving at High Point the said receiver, through gross négligence, 
failed to stop his train of cars sufficiently to allow the plalntifl to alight with 
safety and convenience, but, on the contrary, when the plaintifl was waiting 
for the train to come to a full stop before attempting to alight, the said re- 
ceiver, through liis servant, the conduotor of said train, without bringing said 
train to a stop, in reolfless disregard of what was due the plalntlfC, direoted 
and required him to alight by jumping, and that In attempting so to do the 
plalntlfC was thrown vlolently upon the ground, head foremost, and serlously 
injured about head, shoulders, and chest." 

The défendant, when the complaint was read, interposed an oral 
demurrer that the complaint does not state facts sufiicient to 
constitute a cause of action. 

When a passenger, upon a train which is approaching the place at 
whlch he expects to get out, jumps from the train while it is in 
motion, and suffers injury, his right to recover dépends upon circum- 
stances. If the danger attending his mode of leaving the train 
is so obvious that a prudent man would not encounter it, then the 
accident is the immédiate resuit of his own action, and he cannot 
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Técorer. ïTlie fact that he actedrupon ttp advicè or urgency or 
instruction ofthe conductor of the train will not change the char- 
acter of the act 2 Seach, Ky. Law, p. 987; Patt Ry. Ace. Law, 
p. 21, § 23, and cases quoted; Railway Oo. v. Schaufler, 21 Amer. 
& Eng. Ry. Cas. 405. The plaintiff, in stating the facts on which he 
relies, says that at the time of the happening of the accident the 
train had not stopped sufficiently f or him to alight with safety and 
convenience, so it was obvious to him that the attempt to get 
off wonld be accompanied with danger. He further states that he 
was waiting until the train could corne to a full stop before at- 
tempting to alight, so he knew when he could alight without 
danger; tha,t the conductor nevertheless directed and required Mm 
to alîght, in reckless disregard of what was due to him. This 
emphasizes the fact that the danger was obvioois, so obvious that 
the irîstiïiçtion of the conductor was in reckless disregard of what 
was du0 to the passenger, — so much so that no man of ordînary 
prudence would encounter it; yet he jumped from the train. Noth- 
ing that the conductor said by way of advice or direction can re- 
iieve hîm of the conséquence of his own act Jones v. Railroad Go,, 
95 U.S. 439. 
The demurrer is sustained. 



COOPBR y. SUN PEINTING & PUBLISHING ASS'N. 

(Circuit Court, S. D. New York. September 27, 1893.) 

lOBBi.— EXOBSBivB Verdict— Motion to Set Aside. 

The damages whlcli a jury may award In au action for llbel being not 
only compensatory, but, where malice or its équivalent (gross négligence) 
Is found, àlso punitive or exemplary, the court will not set aside a ver- 
dict of $2,500 in favor of the plaintiff, a girl of 16, for a libel publlshed In 
a newspaper, charging her with having eloped with a married man. 

At Law. Action by Caroline Cooper, an infant, by her next 
friend, âgainst the Sun Printing & PublisMng Association, for 
damages for the publication of a libel in the Sun newspaper of 
October 3, 1891, charging the plaintiff, a girl of 16, and a résident 
of Danbury, Conn., with having eloped with Charles W. Bennett, 
a married man. The jury retumed a verdict for the plaintiff for 
$2,500. îlîotiôn to set aside verdict as excessive. Denied. 

Thomas E. Rochfort, for plaintiff. 
Franklin Bartlett, for défendant. 

LACOMBE, Circuit Judge. That in actions for libel the dam- 
ages whioh a jury may award may be not only compensatory, but, 
where malice or its équivalent (gross négligence) is found, may be 
punitive or exemplary, seems to be a proposition so abundantly 
settled by authority as to call for no extended discussion. The 
excerpts from the charge to which défendant on this motion calls 
attention correctly state that proposition; and, for any error in 
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chargîng, tlie défendant has his remedy by writ of error. The only 
question to be now determined is whether or not the verdict of 
|2,$00 was excessive. It was left to tbe jury to say whether or 
not the défendant had manifested such reckless indifférence to the 
rights of others as would call for punitive damages, and it must 
be assumed that tbey found against it on that question. That 
being so, there is no way in wbich the court can ascertain how 
much of the verdict represents what they considei'ed compensation 
to the plaintiff, and how much of it represents what they considered 
a proper punishment by way of example. Taking both éléments 
of damage into considération, the amount found is not so clearly 
excessive as to warrant the court in disturbing the flnding of the 
jury, which, under our System of jurisprudence, is specially charged 
with the détermination of that question. 



THEBAUD et al. y. NATIONAL COHDAGB CO. 

(Circuit Court, S. D. New York. September 25, 1893.) 

Attachment— Indemnitt Bond to Shbkiff— Motion to Canceu 

WTiere a sheriff lias levled an attactiment upon personal property, and, 
upon claim tliereto belng made by thlrd parties, has required the attach- 
ing créditer to give hlm a bond of Indenmity, the court will not cancel 
the bond, upon motion by the plaintiff in the attachment suit, when the 
rights of the third parties claimant against the sherifC hâve not been 
determined in the action. 

At Law. 

Action by Paul L. Thebaud and another against the National Cordage Com- 
pany, a foreign corporation. The action was begun in the New York suprême 
court by attachment, and was removed by the défendant to the circuit court 
for tie southern district of New York. Property in storage warohouses, which. 
the plainttffs claimed belonged to the défendant, was levied on by the sherifï. 
Thereupon, replevln sults were begun against the sheriff by varions parties 
claimant. The sherifC demanded from the plaintiffs in the attachment suit . 
an indemnity bond for $150,000. The plaintiffs obtained a bond for that 
amount from the Lawyers' Surety Company, as surety, deposlthig with that 
Company $50,000 as cash to secure it against llability. The plaintiffs and the 
surety company were substituted as défendants in the replevin sults in 
place of the sheriff, pursuant to the provisions of the New York statute. The 
replevin suits were discontinued by consent, the plaintiffs in thèse suits con- 
sentlng to a discharge of the bond of indemnity. Thereafter, the attachment 
was vaoated. The plaintiffs moved upon affldavits setttng up those faots, and 
also that the Lawyers' Surety Company refused to repay to them the $50,000 
deposited with it as collatéral until the bond was canceled, and moved for an 
order of the court to cancel the bond. The sheriff replied by affldavits setting 
up that he was still in possession of a part of the property levied on, and that 
keepers' fées and the poundage of the sheriff had not been pald. He also 
set up the fact that he had not received a gênerai release from the at- 
tomeys, or any of the claimants, releasing hlm from dahiage and responsiblllty 
by reason of the levy of the attachment. Motion denied. 

William J. Courtney, for the motion. 
Strong & Cadwalader, opposed. 

LACOMBE, Circuit Judge. The motion îs denied. Thîs court, 
upon summary motion made in this case, should not undertake to 
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detertuipe what rights, if any, the third parties claimant of the 
goods leyied upon may or may not hâve against the sheriÉf, nor, in 
advance of a final adjustment of ail possible claims in such form 
as wonld be binding upon ail parties, should it interfère with the 
security the sherifE has obtained from those who required him to 
take the responsibility of levy. That the complainants entered 
into a most improrident contract with the surety cômpany, or that 
the latter is acting unconscionably in retaining their cash as col- 
latéral security, when ail chance of the company's being called on 
to respond is at an end, does not alter the situation, so far as the 
sherifE la concemed. 



LOEB et al. ▼. HHNDRICKS, Collectof. 

(Circuit Court, S. D. New York. September 14, 1893.) 

CusTOMB DuTiEs— BxcEssrvB Valuation — Statdtoby Remedy Exclusive. 

Under the ouetoms administrative aat of June 10, 1890, § 13, whloh 
providea for an appeal to the board of gênerai àppraisers If the im- 
porter iB aggrleved by vàliiation of the Import, and section 25, which dé- 
clares that no action shall be against the collecter In any case In which 
the Importer Is entltled to appeal under the provisions of the aet, the 
remedy by appeal from ail àppralsement is exclusive, and an action can- 
not be malntalned against the collector to recover an alleged excess of 
dutles pald on a valuatlOE advaneed by an appraiser over the Involce 
value of toported mereiandlse, 

At Law. Demurrer to complaînt for want of jurisdiction. Sus- 
tained. 

On an Importation and ent,ry of cotton embroiderles from St. Gall, Swltzer- 
land, by Loéb & Schoenfeld, at the port of New York on November 7, 1891, 
the Involce df the goods was transmltted by the coUector to the appraiser 
of the port for appralsemeflt The complaînt In the action alleged that the 
àppralsement was not conducted accordlng to law; that the appraiser made 
no attempt to appralse the njarket value of the goods, but proceeded In an 
Irregular, arbltrary, and Illégal manner to appralse the cost of production 
■ thereof, and made an addition to the Involce value of sald merchandlse of 
3 per cent, purporting to be for gênerai expenses; that the collector liqui- 
da ted the dutles upon such Illégal advaneed valuatlon returned by the ap- 
praiser, whloh liquidation was therefore alleged to be whoUy null and vold. 
The collector assessed and çoUected the dutles on the advaneed valuatlon, 
and the importers brought cuit dlrectly In the United States circuit court 
against the collector to recover judgment for the alleged excess. The United 
States attorney, on behalf of the collector, filed a demurrer to the complaînt, 
on the groimd that the court had no jurisdiction of the cause of action thereln 
alleged against the defendani;. 

The act of congress of Jime 10, 1890, relative to the collection of customs 
dutles, contalns the followlng provisions: "Sec. 13. * ♦ * The décision of 
the appraiser or the persoh acting as such (In cases where no objection Is 
made thereto, elther by the collector, or by the Importer, owner, consignée 
or agent.) orof the gênerai. appraiser In cases of reappralsement, shaU be final 
and conclusive as to the dutlable value of such merchandlse against aU 
parties Interested thereln, nnless the Importer, owner, consignée, or agent of 
the merchandlse shaU be dissatlsfled with such décision, and shall wlthin 
two days thereafter, give notice to the collector In wrltlng of such dissatis- 
faction, or unless the collector shall deem the àppralsement of the mer- 
chandlse too low. In elther case the collector shall transmit the Involce and aU 
fhe papers appertalnlng thereto to the board of tbree gênerai appraisera, 
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which shall be on duty at the port of New Toi*, or to a board of three gên- 
erai appraisers who may be designated by the secretary of the treasury for 
such duty at that port or at any other port, whlch board shall détermine 
and décide the case thns submitted, and their décision or that of a majority 
of thran, shall be final and condusive as to the dutiable value of such mer- 
cîiandise against ail parties Interested therein, and the coUector, or the 
person acting as such, shall ascertain, flx, and liquidate the rate and amount 
of duties to be paid on such merchandise, and the dutiable costs and char- 
ges thereon accordlng to law." "Sec. 25. That from and after the taking 
effect of thls act no collecter or other officer of the customs shall be in any 
way liable to any owner, importer, consignée, or agent of any merchandise, 
or any other person, for or on account of any rulings or décisions as to 
the classification of sald merchandise or the duties charged thereon, or the 
collection of any dues, charges or duties on or on account of sald mer- 
chandise, or any other matter or thing as to whldi sald owner, importer, 
consignée, or agent of such merchandise might, under ttils act, be entitled 
to appeal from the décision of sald coUector or other offlcer, or from any 
board of appraisers provided for in this act." 

Henry 0. Platt, Asst. U. S. Atty., în support of the demurrer. 

(1) There Is no longer any right of action at common law by an Importer 
against coUectors of customs for the recovery of an alleged exeess of duties. 
Cary v. Curtls, 3 How. 236; Amson v. Murphy, 109 U. S. 238, 240, 241, 3 Sup. 
et. Bep. 184; Hager v. Swayne, 13 Sup. Ct. Rep. 841, 842; section 29, Act 
June 10, 1890; U. S. v. Davis, 4 G. 0. A. 251, 54 Fed. Bep. 155, 156. 

(2) There is now no statute under whlch this action against the coUector 
Is authorlzed to be brought in the United States circuit court. The act of 
Febmary 26, 1845, was the first act giving exclusive statutory right of ac- 
tion. It was repealed by the act of June 30, 1864. Bamey v. Watson, 
92 U. S. 449. The act of June 30, 1864, was repealed, by the Revlsed Stat- 
utes, (section 5596.) The statutory right of action provided for in the Bevised 
Statutes was repealed by section 29 of tjie act of June 10, 1890, wherein a 
new and exclusive remedy was provided by a new procedm-e. In re Sherman, 
55 Fed. Bep. 276, 277. Thls repeal did not revive the former acts of 1845 
or 1864, nor revive the common-law right of action which was abrogated 
by the act of 1839, (chapter 82, § 2.) U. S. v. PhUbrick, 120 II. S. 52, 57, 58, 
7 Sup. et, Bep. 413. The exclusive remedy of an Importer for a revlew of 
any advance in the Invoice valuation by the appraiser Is plainly pointed ont 
In section 13 of the act of June 10, 1890. 

(3) The collecter Is by law relleved from such actions against him In the 
United States circuit court. Section 25, Act Jime 10, 1890. Thls exemption 
Is not confined to those matters as to which the Importer can now appeal 
from the décision of the board of gênerai appraisers to the United States 
circuit court, imder the provisions of section 15 of the act of June 10, 1890, 
but covers ail matters as to whlch the Importer Is entitled to appeal from 
the décision of the collecter or other ofllcer. Section 25, Id. The appraiser 
Is an offlcer. He is appolnted by the président. 14 Stat 303; sections 6, 
7, e. 284, Act July 27, 1866. The iniporter is now entitled to appeal from 
the appraiser to the board of gênerai appraisers, whose décision as to 
dutiable valuation Is final and conclusive. Section 13, Act June 10, 1890; 
Passavant v. U. S., 148 U. S. 214, 13 Sup. Ct. Bep. 572; U. S. v. Strauss, 55 
Fed. Rep. 388, 390. 

W. Wickham Smith, for plaintiffs. 

(1) A coUeotor of customs was suable at common law for money extorted 
colore officil from a merchant, and paid imder protest Elliott v. Swartwout, 
10 Pet 137. 

(2) The repeal of the acts of 1845 and 1864 and of the Bevised Statutes 
leaves the importer just where he was before they were enacted. 

(3) Section 25 of the act of June 10, 1890, does not take away the common- 
law right of action against the coUector In a case which does not relate to the 
classification of Jnerchandise or the rate of duty chargeable thereon. 
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LACOMBE, Circuit Judgé, The languàge of section 25 of the 
custonjs administrative act ôf June 10, 1890, is controlling of tliis 
case. Its phraseçlogy is condpreliensiTe; its exfânption of the col- 
lectop froïn personal liability to the importer is plain; and the act 
was one which it was -wîthin the power of congress to pass. The 
suggestioja that the importer in a case involving the appralsement 
of merchajidise has np riglit of appeal from tihe board of gênerai 
appraisers is immaterial. He is, under this act, entitled to appeal 
from the décision of the coïïector, and in snch case the statute se- 
cures the çollector exemption from Personal suit. 

Demurrer sustained. 



In re LANGFORD. 

(Circuit Court, D. Soutbi CaroUna, Aiagust 21, 1893.) 

L Imtoxicating Liquoks — Epfbct of Wilson Act. 

The Wilson act (26 Stat 313) putB an Imported paCkage of Intoxlcatlng 
Hquors, whether in Its original shape or otherwlse, under the police power 
of the State "upon arrivai In sueh state," preclsely as other Intoxlcatlng 
liquof in the state Is subjiect to the police power. 

a. Saiik— Mhaking 'of " Upon Abrival. " 

The expression, "upon arrivai In such state," means nelther on entrance 
wltWn the borders of the state, nor on deUvery to the consignée^ but 
on reaçhing its destination. i 

8. Bamb-^Dispbnsaby Act— Constitutionalitt— Pomcb Power. ! 

The South Carolina dlspensary act, (approved December 24, 1892,) § 25, 
suBsecs. 1, 3, 4, requlre Imowledge on the part of a person charged that 
the intoxlcatlng llquor was Intènded for sale; but subdivision 2 makes It 
a crlmlnal offense for any servant, agent, or employé of a spécial class 
of common carriers to remove from a car any Intoxlcatlng llquor what- 
ever, wlthout any qualification as to knowledge that It. Is intoxioatlng 
llquor, or that It Is Intended for sale, and wlthout attachlng any crim- 
Inality to the iwrson recelvlng the llquor from the carrier. Helà, that sub- 
division 2 discrimlnated, in slngling out one class from the whole com- 
munlty for punlshment, and was not wlthln the exerdse of the police 
power, under Oonst. S. C. art 1, § 12, whlch provides that no person shall 
be llable to any other pimlshment for any offense, or be subjected In law 
to any other restralnts or disqualifications In regard to any personal rights, 
than such as are laid on others under like clrctunstances. 

4 Samb— Validity— Intbbbtatb Commerce. 

The South Carolina dlspensary act, § 25, subsec. 2, not belng an exer- 
cise of police power, the section contravenes the Interstate commerce 
act and the fonrteenth amendment, and is vold. 
6. Courts— Statb and Fbdbbal— CoMiTY. 

Where a fédéral court has juttsdlctlon In a case of great moment to the 
parties and to the public, and caii speedily hear the case, and glve the 
deslred relief, the case should not be left to the détermination of a state 
court because of the comity between the state and fédéral courts. 

Application by D. M. Langford for discharge from custody on re- 
turn of writ of habeas corpus. Granted. 

Cothran, Cothran & Wells, for petitioner. 

D. A. Townsend, Atty. Gen., and Mr. Ansel, for respondent. 

SIMONTON, District Judge. This case cornes up upon pétition 
for habeas corpus, the writ, and the retum thereto. The peti- 
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tîon sets forth that the petitioner, a cîtizen of the United States 
and of tlie state oî Soutli Carolina, is the agent of the receiveirs 
of the Bichmond & Danville Eailroad at Prosperity, a town in 
South Carolina; that on the 14th of July, 1893, as suéh agent, he 
received by a regular train, over a railroad of the receivers, a 
keg of whisky consigned to A. A. Singley, a résident of said town, 
which keg, as shown by the way Mil, was shipped from Pleasant 
Ridge, in North Carolina, to said town in South Carolina; that he 
delivered the keg to the consignée, and that soon thereafter he 
was arrested under a warrant issued by a trial justice of said 
state, charged with violating the provisions of an act of the légis- 
lature of South Carolina entitled "An act to prohibit the manu- 
facture and sale of intoxicating liquors as a beverage within this 
state except as herein provided;" and that he is yet in custody. 
The pétition further shows that the delivery by him of the keg 
of whisky, as aforesaid, was made by him under and pursuant 
to the laws regulating commerce between states, and that the 
act of the législature of the state under which he has been ar- 
rested and is held in custody is in conflict with said interstate 
commerce law, and is nuU and void, so that his arrest is Ulegal. 
He prays his discharge from arrest. The retum of the sheriff 
having him in custody admits that the petitioner is held for vio- 
lation of the said act, by reason of the delivery of the keg of 
whisky as stated, and dénies that the act is in conflict with the 
interstate commerce law, and, on the contrary, avers that it comes 
within the provisions of the act of congress approved August 8, 
1890, commonly known as the 'Wilson Act." It further avers 
that the petitioner is in custody for trial in the courts of the 
state for a crime against the state, and that this court, in comity 
to the courts of the state, ought not to interfère herein until the 
said state courts hâve flrst passed upon the question involved in 
the case. 

In Cantini t. TiUman, 54 Fed. Rep. 970, the aUeged conilict of the 
dispensary act with the constitution and laws of the United States 
was discussed, and the validity of the act was sustained. The opin- 
ion, however, expressly reserved any question as to the validity of this 
twenty-fifth section. The case at bar raises the issue on this sec- 
tion. The petitioner is in custody under the charge of violating 
section 25 of the act of the législature referred to. This section is 
in thèse words: 

"No person sliall knowingly bring into this state, or knowlngly transport 
from place to place within this state, hy wagon, cart, or other vehicle, or by 
any other means or mode of carriage, any Intoxicating liquors, with the In- 
tJent to sell the same In this state in violation of law, or with intent that 
the same shali he sold by any person, or to aid any other person in such sale, 
■under a penalty of $500, and costs for each offense, and in addition thereto 
shall be Imprisoned in the county jaU for one year. In default of payment of 
said fine and costs, the party shall suffer an additional imprisonment of one 
year. Any servant, agent, or employé of any railroad corporation, or of any 
express company, or of any persons, corporations, or associations doing busi- 
ness in this îstate as common carriers, who shall remove any intoxicating 
liquors from any railroad car, vessel, or other vehicle of transportation, at 
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any place other than the usual and established stations, wliaryes, dépôts, or 
places of business of sach common carriers withln some Incorporated city 
or town, where there la a dispensary, or who stiall ald In or consent to such 
removal, shall be subject to a penalty of $50, and Imprisonment for thlrty 
days for every snch offraise: provlded, that sald penalty shall not apply 
to any llqnor In transit, when dianged f rom car to car to f adlltate transporta- 
tlon. AU sucb llquor Intended for nnlawful sale in thls state may be sdzfV 
in transit, and proeeeded agalnst as If It were unlawfuUy kept and depoeited 
in any place. And any steamboat, sàillng vessel, railroad, express company, 
or oth,er corporation, knowtogly transporting or bringing sucb liquor into the 
State, shall be punished upon conviction by a fine of five hundred doUars and 
costs for each ofCense. Knowledge- on the part of any authorized agent of 
such company shall be deemed knowledge of the company." 

There can be no doubt that but for the passage of the Wilson 
act the provisions of this section would be in conflict with the 
interstate commerce law, and roid. Bowman v. EaUway Co., 
125 U. S. 465, 8 Sup. Ct Eep. 689, 1062; Leisy v. Hardin, 135 U. 
S, 100, 10 Sup. Ct. Eep. 681. This last case induced the passage 
of the Wilson act. Caldwell, J., in Ee Van Vliet, 43 Fed. Eep. 766. 

The Wilson act is as follows: 

"An act to llmdt the effect of the régulations of commerce between the sev- 
eral states and with forelgn countrles in Certain cases. 
"That ail fermented, dlstilled, or other Intoxlcatlng llquors or liquids, trans- 
ported Into any state or territory, or remalning therein for use, consumption, 
sale, or storage therein shall upon arrivai la such state or territory be sub- 
ject to the opération and efCect of the laws of such state or territory enacted 
in the exercise of its police powers to the same KCtent tind in the same man- 
ner as thjpugh such liquids or Uquors had been produced In such state or 
territory ànd shall not be exempt therefrom by reason of being introduced 
therein In Original packages or otherwise." 

What were the interstate commerce régulations which were 
in existence at the passage of this act, from which intoxicating 
liquors were by it exempted? This question is answered in the 
two cases quoted above. The first of thèse cases had declared that 
under the interstate commerce régulations the right to import in- 
toxicating liquors into any state existed, and the second case dé- 
clares that this right of importation involved the right to the im- 
porter to sell so long as the liquor remained in the original pack- 
age; that therefore the police power of the state could not pre- 
vent the importation except under restrictions, nor forbid the 
sale of the importation by the importer so long as ît remained in 
the original package. The Wilson act put the imported package, 
whether in its original shape or otherwise, under the police power 
of the state, upon its arrivai in such state, precisely as other in- 
toxicating liquor in the state is subject to such police power. 

What la the meaning of the term "upon its arrivai?" The re- 
spondent in^sts that by this term is meant its outrance within the 
borders of the state. Thus it is a prohibition of the importation 
of intoxicating liquors into this state. That does not seem to be 
wîthin the scope of the Wilson act. It provides "for ail fermented, 
distilled or other intoxicating liquors or liquids transported Into any 
state," and déclares them not exempt from the opération of the 
police laws by reason of being introduced therein in original pack- 
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agea or otherwîse, It is clear that the Wilson act deals with 
liqTiors after their introduction witliin the state, and therefore the 
Word "arrivai" cannot be constmed to be at the border of the state.' 
Gflods "arrive" when they reach their destination. In the term is 
involved a cessation of the transit Goods shipped from Virginia 
to Alabama cannot be said to arrive in North Carolina, South Caro- 
lina, or Georgia. They "arrive" when they reach their destination 
in Alabama. 

On the other hand, the petitioner contends that the Wilson act 
does not subject the imported package to the opération of the police 
régulations of the state until the whole duty of the carrier has been 
performed; that the carrier does not perfonn his whole duty until 
the goods are ddivered; that when ihe act uses the expression, 
"upon arrivai in such state," it means when the delivery by the 
carrier has been made. This position dépends upon the construction 
to be given to this word "arrivai." Words used in a statute, not 
technical in their character, must be taken in their ordinary signifi- 
cation. Persons and goods arrive when they reach their destination. 
It is proper to say that, after a man arrives at a city, he goes to his 
home therein, or to the home of a friend, or to his hôtel. So goods, 
after "arrivai" at their destination, are either delivered to the con- 
signée after notice of arrivai, or are held until the freight is paid, 
or O. 0. D., or are stored. The money for the freight or the cash 
delivery cannot be demanded until the goods hâve arrîved, and be- 
cause of such arrivai. If the freight be not paid, or if the cash on 
delivery be not produced, or the consignée be not kuQwn or do not 
appear, thèse cannot in any way afifect the arrivai of the goods, or 
permit us to say that they hâve not arrived. The delivery of goods 
is not an essential élément of tàeîr arrivai at their destinatioiL 
Compare Benj. Sales, pp. 759, 760, §§ 873, 874. The same conclusion 
would appear in using the analogy of stoppage in transitu. This 
right of stoppage ends upon the delivery tnto possession of the con- 
signer. Says Benj. Sales, p. 1070, § 1245: "The vendor's right of 
stoppage in transîtu is very frequently not ended on their arrivai 
at their ultimate destination, because of his rétention of the prop- 
erty in them." 

The package in question, upon its arrivai at Prosperity, in South 
Carolina, came vp'ithin the exercise of the police power of the state. 

The next question is, is this twenty-fifth section of the act of as- 
sembly, December, 1892, a lawful exercise of the police power? Ex- 
amining this section we fmd that it contains four disttnct sub- 
divisions: (1) No person shall kuowingly bring into this state, or 
knowingly transport from place to place wîthin the state, by wagon, 
cart, or other vehicle, or by any other means or mode of carriage, 
any intoxicating lîquors, with intent to sell the same in this state 
in violation of law, or with intent that the same shall be sold by any 
other person, or aid any other person in such sale. (2) Any servant, 
agent, or employé of any railroad corporation, or of any express Com- 
pany, or of any persons, corporations, or associations doîng business 
in this state as common carriers, who shall remove any intoxicating 
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liquors from. iâi^ rftUrôëid'iiàt, Tessel, or other véhlcle for transporta- 
tion, at any piàéé othèr mai the usual an4 êstablisihed stations, 
wharves, dëpétsi, ïh* placés of biiStpiéss of sucH common carriers, 
■wiliijn. some ftiçorporatéd cîty or town wh,ere théce is a dispensary, 
or who shall aid in or cônisént to sucli remoTal, etc. (3) AU such 
liquor intendèd for unlawful sale iji tMs state may be seized in 
transit, and proceeded against as îf it werè deposited in any place. 
(4) Any steamboat, saîling vessel, railroad, express company, or 
otih.er corporation knowingly transporting or bringing such liquor 
into the state, sball be pnnîshed, etc. Knowledge on tbe paoi; of any 
authorized agent of snch company shall be deemed knowledge of the 
company. 

Thus, in every subdivision but the second abore set forth, tàere 
must exist on the part of the person charged the knowledge that 
the intoxicàtîng liquors were intended for sale. The liquors to be 
seized must be intended for sale. No prîvate carrier or other per- 
son Càn offeiid this section if he does not know that the liquor is 
broug!ht in for sale. The liquor cannot be seized in transit unless 
it is intended' for sale. The company transporting the liquor into 
the state is punishable only when its authorisjed agent knows that 
it was intended for saJe. This is in harmony with ail the other 
parts of the act, the purport and purpose of which is to regulate the 
sale of întoxicating liquors. This is plainly shown in the first sec- 
tion: 

"The manirfacture, sale, barter, or eschange, or the keepdng or offerlng 
for sale of any spirituotis, malt, vlnous, fermented or other întoxicating 
Bquor or compound or mixtures thereof by whatever name called, whlch 
wHl produce intoxication by any person, business, flrm, corporation or asso- 
ciation, shaU be regulated and conducted as provided in this act" 

More than this, no criminality is attached to the person receiving 
from the common carrier the liquors mentioned in the second sub- 
division of this twenty-flfth section. But this second subdivision 
inakes it a criminal offense for one spécial class of persons, servants, 
employés, and agents of a spécial class of common carriers, to re- 
move from the car, etc., any intoxicating liquor whatever, without 
any sort of qualification. No knowledge on the part of such servant, 
agent, or employé that it is intoxicating liquor is required. Nor 
does it make any différence whether the liquor be intended for sale, 
Personal use, or consumption in any other way. None of the safe- 
giftirds thrown around every other crîminal offense exista. The 
only qualification is that the city or town in which the package is 
has no dispensary. This is discrimination, — ^the séparation of a 
class from the whole communîty, and singling it ont for prosecu- 
tion and punishment. It is the class on whom Interstate commerce 
largely dépends, without whom it cannot be conducted. And if 
wé are permitted to infer from the words of the act the motive for 
this discrimination, the natural inference would be that it is intended 
to prevent any possible chance of compétition with dispensaries 
elsewhere established; an intention sought to be perfected, not by 
punishing ail persons connected with ttie act, — the importer and 
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the consamer, — ^but confining the crime and tîie punislimeiit to this 
one class; creating for this spécial class a new crime. If this be 
asmuned to hâve been done in tiie exercise of the police power, it 
will be difScult to siistaÎQ it The Wilson act created no new power 
in the states. It professed to do no more than to limlt the régula- 
tions of interstàte coimnerce. But the most broad and libéral con- 
struction of the act would not permit a state, under the guise of the 
police power, to single ont and pimish the agents of Interstate com- 
merce for a crime speciaUy createu for them, in the teeth of the 
fourteenth amendment to the constitution of the Unîted States. 

It is extremely difficult, if not impossible, to give an exact défini- 
tion of, and to describe the limits of, the police power. It is clear, 
however, that the législature of a state cannot assume the exercise 
of the police power in a way forbidden by the constitution of the 
state. The constitution of South Carolina, (article 1, § 12,) provides 
"no person shall * * * be liable to any other punishment for 
any offense, or be subjected in law to any other restraints or dis- 
qualifications in regard to any personal rights than such as are 
laid upon others under like circumstances." This liniits the power 
of -the législature, and prevents this proTision of the act of 1892, 
known as the "Dispensary Act," from being an exercise of the police 
power. This being so, the provisions of the twenty-fifth section 
under this act contravene the Interstate commerce law and the 
fourteenth amendment, (Leeper v. Texas, 139 U. S. 4C3, 11 Sup. Ct. 
Eep. 577; Missouri v. Lewis, 101 U. S. 22,) and are null and void. 
The arreat of the petitioner, based on thèse provisions, is void. 

The retum suggests that comity between the courts should induce 
thîs court to hold its hand, and leave the détermination of the 
questions involved in this case to the state courts. It is the duty 
of a judge, when relief is sought before hlm in a matter within his 
jurisdiction, speedily to hear the plaint, and, if the party is entitled 
to the relief, to give it. He cannot shift from his shoulders the 
responsibilities of his judicial function, and impose them upon an- 
other. Strong as the temptation is, and agreeable as it would be, 
to do 80, he cannot do it without loss of self respect. Besides this, 
both parties to thîs controversy désire a speedy solution of it The 
public interest demands that the légal questions arising in, we may 
say impedîng, this grave and interesting experiment of the dis- 
pensary act ^e shortly settled. An appeal from this court lies di- 
rectly to the suprême court. A final decree of the tribunal of last 
resort îs very near at hand. It is ordered that the défendant be 
released from custody. 
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In re WBLOBL 
(Olrciilt Court, S. D. New York. September 29, 1893.) 

l- Habkab Corpus— Homioidb! — Jumsdiction of State Court. 

The question whetlier a state court has jurisdiction over a pilot Indlcted 
for manslaughter, in causing the death of a person on another boat by 
causlng the boat In his charge to collide therewlth, cannot be raised by 
an application for à writ of habeas corpus, when the prlsoner may ralse 
It by appeal or otherwlse in the state courts, and may carry it thence, 
should the décision be adverse, to the United States suprême court by writ 
of error. 

2. Samb— Différent Offenses. 

A pllot was Indlcted under a state statute for the crime of manslaughter, 
in that he willfully and felonlously propçUed and forced a tugboat lu hIs 
charge against a yacht in whlch the deceased was, and dld thereby will- 
fully and f elontonsly cast and force the deceased Into the river, whereby 
he was drowned. By Bev. St. U. S. § 5344, every pllot, "by whose mls- 
conduct, négligence, or Inattention to hls dutles" the llfe of any person 
is destroyed, Is gullty of manslaughter. Héld that, as the ofCense charged 
in the Indlctment conslsted In a wlllful and felonlous assault, it was dif- 
férent from that provided for by the Revlsed Statutes, and that the oiues- 
tion whether the indlctment was properly framed under the state law, 
and whether the acts charged thereln constituted the crime of man- 
slaughter under the state statute, could not be raised on habeas corpus. 

On Application by Thomas A. Welch for a Writ of Habeas Cor- 
pus. Denied. 

Lorenzo Semple, for petitîoner. 

Henry B. B. Stapler, Asst. Dist. Atty., for respondent. 

LACOMBE, Circuit Judge. The relator, pursuant to section 
4442 of the Eevised Statutes of the United States, was duly and 
legally licensed to act as a second-class pilot on steam vessels by 
the United States local board of inspectors of steam vessels for the 
district of New York. While said license was in fuU force and 
effect, and while said relator was engaged in the actual performance 
of his duties under said license, a collision occurred, June 15, 1891, 
on the Hudson river, between the towboat F, W. Devoe, which was 
under relator's control and management as pilot, and the sloop 
yacht Amelia, which collision resulted in the death by drowning 
of one Francis Jenkins, at that time on board the yacht Amelia. 
Thereafter, on July 7, 1891, a grand jury of the cîty and county of 
New York found an indictment against relator for the crime of man- 
slaughter in the second degree, for the killîng of said Jenkins, char- 
ging that, at the place and tltne above stated, "said Thomas Welch, 
then being in a certain steam vessel known as a tugboat, caUed 
the F. W. Devoe, upon the said river, did then and there willfully 
and feloniously propel amd force the said tugboat against the said 
yacht, wherein said Francis Jenkins was, as aforesaid, and did 
thereby then and there wUlfuUy and feloniously cast and force 
said Francis Jenkins ont of said yacht into the said river," whereby 
said Jenkins was drowned. 

The crime of manslaughter in the second degree, as defined in the 
Pénal Code of the state of New York, (section 193,) is homicide, 
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when committed withont a design to effect death, either (1) by a 
person committing, or attempting to commit, a treapass, not amount- 
ing to a crime; or "(2) in the heat of passion, but not by a danger- 
ous weapon or by the ose of means either cruel or unusual; or (3) 
by any act, proeurement or culpable négligence of any person, 
which, according to the provisions of this chapter, does not con- 
stitute the cr'ime of murder in the first or second degree, nor of 
manslaughter in the first degree." Thèse last two subdivisions, 
with which only is this case concemed, are not new. They wUl be 
found substantially in the Eevised Statutes passed in 1827-28. 
See part 4, c. 1, tit 2, art. 1, §§ 18, 19, 2 Eev. St. (Ist Ed.) p. 662. 

"Sec. 18. The Involuntary Wlling of another by any weapon, or by means 
neither cruel or imnsual, in the heat of passion, in any cases other than such 
as are hereln declared to be excusable homicide, shall be deemed manslaughter 
In the fourth degree. 

"Sec. 19. Every other kUling of a human being, by the act, proeurement or 
culpable négligence of another, where such kiUlng Is not justifiable or ex- 
cusable, or is not declared In this [act] to be murder or manslaughter of some 
other degree, shall be deemed manslaughter in the fourth degree." 

Thèse two somewhat similar offenses — ^kilUng in hot blood, with- 
out intent and without dangerous weapon, and killing by culpable 
négligence — were crimînal under the common law, (Whart. Crim. 
Law, §§ 351-355;) and, so far as appears, were deemed manslaughter, 
and hâve been always punishable as such when committed within 
the jurisdiction of the state. The relator was tried before a petit 
jury upon the indictment, and convicted of manslaughter în the 
second degree. Under this conviction he is now held. 

By section 5344, Eev. St U. S., it is provîded: 

"Sec. 5344. Every captain, engineer, pilot, or other person employed 
on any steamboat by whose misconduct négligence or inattention to his du- 
tiea on such vessel, the life of any person is destroyed * » * shaU be 
deemed guilty of manslaughter, and upon the conviction thereof before any 
circuit court of the United States shaU be sentenced to confinement at hard 
labor for a period of not more than ten years." 

This section flrst appeared as section 12 of the act of July 7, 
1838, and îs included in title 70 of the Eevised Statutes; a title 
which is prefaced with the provision: 

"Sec. 5328. Nothlng in this title shall be held to take away or impair the 
Jurisdiction of the courts of the several states under the laws thereof." 

The relator contends that the state court had no jurisdiction 
to try him for the offense charged in the indictment, because such 
offense is, by the law of congress, exclusîvely cognizable in the 
circuit court of the United States, and that the indictment, and ail 
proceedings thereunder, are null and void. He relies upon, aad asks 
this court to discharge him from a custody which he contends îs 
in violation of, a law of the United States, to wit, Eev. St. U. S. § 711 : 

"The jurisdiction vested in the courts of the TJnlted States in the cases and 
proceedings herelnafter mentloned, shaU be exclusive of the courts Of the 
several states— Flrst. Of ail crimes and offenses cognlzable under the au- 
thorlty Of the United States," etc. 

It is a sufficient answer to this application to refer to the déci- 
dons of the United States suprême court, discountenancing the 

V. 57 F. no. 5— 37 



'578 FEDERAL REPORTEl! , VOl . 57. 

practice of employing the writ ofliabéas corpus: to présent questions 
of itbiB character în adTance of any décision thereon by tke state 
courts, "Wh-en no reason îs shown why the prisoner may not as fully 
and» falrly présent the question by appeal or otherwise to the 
state courts, and carry it thence, should the décision be adverse, 
to the linited States suprême court by writ of error. Ex parte 
Fonda, 117 U. S. 516, € Sup. Ct. Eep. 848; Tn re Wood, 140 U. S. 
286, llSup. Ct Eep. 738; Cook v. Hart, 146 U. S. 183, 13 Sup, Ct. 
Eep. 40., 

There is, however, another, and it seems a quite sufficîent, reason 
for holding the relator's contention to be unsound. The crime of 
which he was convicted, and the crime deflned in section 5344, 
though both called manslaughter, are manifestly différent offenses. 
The latter consists în "misconduct, négligence, or inattention to 
his duties" as pilot on a steamboat; the former in a "wilUul and 
felonious" assault on the deceased, which assault was accomplished 
by "winfuUy and feloniously" forcing the tugboat against the yacht, 
and thus knocking the deceased Overboàrd. Evidence which mîght 
be sufficient to establish the one offense might be wholly insufiftcient 
to establi^ the other. 

Whether the indictmeht was properly framed under state pro- 
cédure, and whether the acts charged in the indictment do or do 
not constitute the crime of manslaughter, under section 193 of the 
Pénal Code of the state, are matters which this court will not ex- 
amine into upon habeàs corpus. They must be reviewed by appeal 
In the state courts, and writ of error to United States suprême court, 
if any fédéral question is involved. 

•Hie writ is dismissed, and prisoner remanded. 



In re CAKRIBB. 

(District Court, D. Colorado. August 25, 1893.) 

BxTRABrnoH— iHTEBNATiGNAi.— Bail Pbnding Hearing. 

In International extradition proceedlngs, the accused cannot be admltted 
to bail during a continuance ot a hearing to obtain further testimony 
cohcemlng hls probable gullt, as nelther act of August 12, 1848, (9 Stat 
302,) rdating to extradition, nor the amendatory acts, provide for bail 
pendlng a hearing. 

Pétition by Léon M. Carrier for a writ of habeas corpus. Denied, 

Joseph W. Taylor and A. M. Stevenson, for petitioner. 
Hen'ry B. Johnson, Dist. Atty., and Thomas Ward, Jr., for 
resppndent. 

HALLETT, District Judge. Petitioner is charged with larceny 
in the dominion of Canada before a commissioner of the circuit 
court, under the treaty of 1842 with Great Britain, and title 66 
of the Eevised Statutes, relating to extradition. The commissioner 
has continued the hearing for some days with a view to obtain 
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further testimony, anâ he Las refused to admit thé petitioner to 
bail during the time of such contiauance. The matter for con- 
sidération upon the pétition is whether the accused is entitled to 
be enlarged on bail under the circumstances. ObTiously, a pro- 
ceeding in extradition under the treaty and the act of congress 
of 1848, (9 Stat. 302,) with a View to détermine the probable guilt 
of the accused before executing the terms of the treaty, is quite 
aside from the gênerai course of criminal procédure. It is not 
a question whether larceny is a crime bailable at common law, 
or by our law, or by the law of Canada. The proceeding stands 
upon the statute only, and it is believed that no departure can 
be made from the statute in any substantial matter. It is said 
that in matters not mentioned in the statute the practice should 
be according to the course of our law. The matter of admitting 
to bail is not a question of practice. Since the time of Edward 
I. it has been regulated by statute; and, in our day, bail is not 
allowed in any case except in pursuance of some statute. 

It was said by counsel for petitioner that there is nothing in 
the act of 1848 to forbid the aUowance of bail pending a hearing. 
But this is not enough; the authority should be expressed in the 
aet itself. It provides that, if the charge be sustained at the 
hearing, "it shall be the duty of the said judge or commissioner to 
issue his warrant for the commitment of the person so charged to 
the proper gaol, there to remain until such surrender shall be 
made;" so that, in so far as there îs in the act any expression on the 
subject, baa is denied. It is significant that in the earlier act 
of 1789, (1 Stat. 91,) relating to the arrest of persons in one féd- 
éral district who may be charged with crime in another district, 
there is ample provision for taking bail, and therefore it cannot 
be said the subject was overlooked in the act of 1848. In 1882 
the act of 1848 was considerably amended in respect to the manner 
of getting testimony and some other matters, but the subject of 
bail was not touched upon, (22 Stat 215.) This last act further 
shows the intention of congress to regulate ail proceedings in ex- 
tradition by spécial act, leaving nothing of substance to be bor- 
rowed from the gênerai course of criminal procédure. Inasmuch 
as there is not in the act of 1848 or in any of the amendatory acts 
any provision for bail pending a hearing, under those acts the 
décision of the commissioner seems to hâve been correct, and the 
writ will be refused. 



UNITED STATES T. OLSEN, 

(District Court, N. D. CaUfomla, September 4, 1893.) 

No. 2,902, 

L CRiïnNAL Law— Plbas — Fobmbe Jeopahpt — Autrefois Convict— Stjfpi- 

CIBNCY. 

A plea of autrefois conriet is insufflcient wliich fails to aver tliat the 
judgment pleaded in bar Is imrerersed and continues in full force and 
efifect. 
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8. Bamp— ErFECT 01' Pettding Appeal. 

The fact that there Is an appeal penfllng does not deprîve défendant 
of tue protection of the Judgment pleaded In bar, where such judgment 
is otberwise sufficient. 

& SAMUr-FoBFBITTJBB OF VeSSBI/ NOT A BaR TO INDICTMBNT. 

A Jndgment of forfelture entered agalnst a ressel nnder Act July 5, 
1884, $ 10, (23 Stat HT,) for an act of the master In bringlng Chlncse la- 
borers from a forelgh port and laridlng them In the United States, in 
violation of section 2 of the act, cannot be pleaded by the owner of the 
vessel In bar to an indlctment for aidlng and abetting the act of the 
mastçr, as forbidden in section U of the act U. S. v. McKee, 4 DllL 
128; Cofléy V. tJ. S., 6 Sup. Ct fiep. 437, 116 U. S. 436; and U. S. v. 
One IMstffiery, 43 Fed. Kep. 846, distinguished. 

Indictment of William Olsen for violation of Act July 5, 1884, 
§ 11, PiaiEtlffi demura to defendant's plea in bar. Demurrer 
sustained, 

Charles A. Garter, U. S. Atty. 
Daniel T. Sullivan, for défendant. 

MOKROW, District tTndge. The indictment, flled January 17, 
1893, cliarges défendait with the crime of bringing witMn the 
United; States, and aidlng and abetting the landing of, 35 Chinese 
laborerSj çontrary to law. To this indictment the défendant has 
interppsed a plea in bar, alleging thàt ail the acts and wronga 
jcharged against the , défendant in the indictment herein consti- 
tute part of the acts, wrongs, and violations of law set forth in 
|a certain Ubd of infoimation filed in this court January 6, 1893, 
and entitled "The United States vs, The Steam Schooner Louis 
Olsen," ! etc., upon which libel a decree of forfaiture was made 
:and entered May 8, 1893, ordering, adjudging, and decreeing that 
jthê said schooner Louis Olsen, her angines, tackle. apparel, and 
fumiture, be forfeited to the use of the United States. The dis- 
trict attorney has demurred to tliis plea on the ground that it is 
not suf^cieint in law to bar the United States from prosecuting 
the défendant upon the indictment. The second count of the libel 
is basèd upon section 10 of the act of May 6, 1882, as amended by 
the act of ^uly 5, 1884, and charges, in substance, that F. 0. Deering, 
the master of the said vessel, did on or about the 3d day of Novem- 
ber, 1892, knowingly, wrongfuUy, and unlawfully bring into the Unit- 
ed States^ by said steam schooner Louis Olsen, from a foreign port 
or place, and land, and permitted to be landed, 35 Chinese laborers, 
who were not entitled to come into or be in the United States. It 
is further alleged that the master, F. C. Deering, knowingly, wrong- 
fuUy, and unlawfully aided and abetted the landing of the said 
Chinese laborers by furnishîng them transportation upon the 
said steam schooner Louis Olsen from the foreign port to the 
United States. The case was heard May 8, 1893, and a decree of 
forfeiture was entered in favor of the United States for the rea- 
sons and causes set forth in said libel of information. 

William Olsen, the défendant in the présent case, was the claim- 
ant and owner of the steam schooner Louis Olsen. In the indict- 
ment now before the court the défendant is charged with the of- 



CNITED STATES V. OLSEN. 581 

fense of bringîng into the United States 35 CMnese laborers. He 
is also charged, in the same count, with the crime of aiding and 
abetting the landing of the said Chinese laborers from the steam 
schooner Louis OIsen, which had arrived from a foreign port or 
place, and it is set forth that he so aided and abetted such land- 
ing by furnishing transportation to the said Chinese laborers from 
a foreign port to the United States, providing them with food and 
other accommodations during the voyage, and by employing the 
officers and crew to manage the vessel, and by supplying them 
with boats, crews, and other means and appliances to enable them 
to land in the United States. It is claimed on the part of the 
défendant that the transaction alleged in the libel of information 
against the steam schooner Louis Olsen and the transaction 
charged against the défendant in this indictment are but one and 
the same, and that the judgment of forfeiture in the proceedings 
in rem against the vessel is a bar to the prosecution of the défend- 
ant under the indictment. The district attomey contends that 
the plea in bar is not sufflcient, in th'is: that it is not alleged that 
the judgment in bar has become ûnal, since, for aught that appears 
in the plea, the condemnation proceedings may be now pending on 
appeal. The allégations of the plea are that the district court of, 
the United States "determined the issue joined between the United 
States and said claimant in favor of the United States, and ordered» 
adjudged, and decreed that the said schooner Louis Olsen, her en- 
gines, tackle, apparel, and fumiture, be, and they were accordingly, 
condemned as forfeited to the use of the United States, for the rea- 
sons and causes set forth in said libel." 

In Coleman v. Tennessee, 97 U. S. 509, a soldier in the militàry 
service of the United States, during the war of the Rébellion, com- 
mitted the crime of murder in the state of Tennessee. He was 
tried by a militàry court-martial, convicted, and sentenced to suffer 
death, 'but for some cause unknown the sentence was not carried 
into effect. After the constitutional relations of the state of 
Tennessee to the Union were restored, he was, in one of her courts, 
indicted for the same murder. To the indictment he pleaded his 
conviction before the court-martial. The plea being overruled, 
he was tried, convicted, and sentenced to death. The question 
in the suprême court of the United States was the jurisdiction 
of the state court over the person of the défendant, and it was 
held that the state court had no jurisdiction to try him for the 
offense, as he, at the time of committing it, was not amenable to 
the laws of Tennessee; and that his plea, although not proper, 
inasmuch as it admitted the jurisdiction of that court to try 
and punish him for the offense, if it were not for such former con- 
viction, would not prevent the suprême court from giving effect 
to the objection taken in this irregular way to such jurisdiction. 
In a dissenting opinion, Mr. Justice Clifford upholds the jurisdic- 
tion of the state court, and, among other things, discussed the 
sufficiency of the plea in bar. The learned judge says: 

"Since the tlme of Ix>i"d Coke It has been settled law that such a plea is 
bad, uniess it contains the averment that the prier judgment is in full force 
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mA tioreyersed. • • • Speaklng of tbe plea of autrefois convlct, Obltty 
says: 'It Is of a mlXed nature, and constats partly of matter of record and 
partly 61' nïatter of fact;' and he adds, with emphasls, 'that It Is settled to 
be absolutely requlsite to set forth In the plea the record of the former ac- 
quittai; and, if so, it is equally requislte that it should be averred that the 
judginent is unreTersed and in full force, as every lawyer of expérience in 
criminal law knows that, if the verdict was set aslde, or the judgment ar- 
rested, at the request of the person convicted, the conviction becomes a nul- 
llty.'" 

As there is nothing hère stated in the dissenting opinion in con- 
flict wîth the prevailing opinion of the court, it may be accepted 
as authority as to the necessity of an avennent in the plea that the 
judgment in bar is unreversed, and continues in full force and effect. 

I lam theréfore of the opinion tliat the plea in bar is defective in 
that particular, but I am not prepared to say that the plea must also 
show that no appeal or wrît of error has been taken from the judg- 
ment pleaded in bar. It is true that a single Une in Wharton's 
Oriminal Pleading and Practice (section 435) seems to express that 
View, but the authorities cited do not support the text. The true 
rule appears to be that, where the judgment has been entered by 
a court of compétent jurisdiction, upon a valid indictment, sufficient 
in fonn and substance to smstain a conviction, it will protect the 
défendant fe»m a second prosecution for the same offense while it 
stands. Bishop, in his Work on Criminal Law, (section 1021,) states 
the rule in this way: 

"Sec. 1021. When the grand jury is organlzed so imperfecOy as not to 
be a lawful body, there is no valid indictment; theréfore no jeopardy. Agaln: 
An Indictment so 111 In Its averments that any judgment thereon wIU be réver- 
sible for error Is too defective a prelimlnary thing of record for a jeopardy 
upon it to be possible. Theréfore, though there has been a form of trial on 
It, the défendant may be indicted anew. StiU, after a verdict of guilty on 
such Indictment, and judgment rendered thereon, there eau be no second 
prosecution while the judgment is unreversed; not because there has been 
a jeopardy, for there has not, but because the judgment is voidable only, 
and of the same efCect while It stands as a valid one." 

Applying this rule to the libel of information and judgment of 
forfeiture in this case, ît is apparent that, even though there is an 
appeal pending in the case, the défendant is not, for that reason, 
deprived of the protection of the judgment, if it is otherwise suffi- 
cient 

This brings us to the condderation of the most important ques- 
tion involved in the plea. It is contended on the part of the de- 
fendant that, his vessel having been forfeited under the provisions 
of section 10 of the act of May 6, 1882, for a violation, on the part 
of the master, of section 2 of the same act, as amended by the act 
of July 5, 1884, such judgment of forfeiture is a bar to the 
prosecution of the défendant criminally for a violation of section 

II of the act of July 5, 1884, and ia support of this position he cites, 
among bther cases, the foUowing: Ex parte Lange, 18 Wall. 163; 
U. S. V. McKee, 4 DiU. 128; Coffey v. U. S., 116 U. S. 486, 6 Sup. Ct. 
Eep. 437; and U. S. v. One Distillery, 43 Fed. Kep. 846. There îs 
nothing in Ex parte Lange applicable to the présent case. In the 
Case of McKee the défendant was being prosecuted in a civil action, 
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under section 829iS, Eev. St., to recover the penalty of double the tax 
on certain distiUed spirîts, removed to a place other than the dis- 
tillery warehouse provided by law, and it was cbarged that the 
défendant aided and abetted the removal of sueh distilled spirits. 
To this action the défendant pleaded that he had been ind'ieted, 
convicted, and punished for this same offense, under a chaîne for 
conspiring with certain distiUers to defraud the United States by 
unlawfully removing distilled spirits without payment of the taxes 
thereon, contrary to the provisions of section 5440 of the Eevised 
Statutes; that the judgment of the court was that he pay a fine 
of 110,000, and be imprisoned in the county jail fw two years; and 
he further pleaded a fuU and unconditional pardon by the président, 
and he exhibited a copy of the pardon wîth his plea. The court 
held that the spécifie acts of removal of distilled spirits, on which 
the civil suit was brought, were the same acts which were proved 
in support of the indictment in the criminal case, and that the par- 
don was also a bar to the civU suit, and, moreover, the court was 
strongly of the opinion that the pardon would be a good bar to an 
action for acts not included in that prosecution, but of the same 
character. The plea was accordingly sustained. Hère the same 
party was beîng prosecuted in the two actions for the same spécifie 
acts, and the issues were therefore identical. This is not the case 
at bar, as we wUl find presently, when we come to examine the 
issues presented by the pleadiiigs. 

In Coffey v. U. S. the action was to forfeit certain property 
under the provisions of sections 3257, 3450, and 3453 of the Eevised 
Statutes. The claimant of the property, in his answer, among other 
things, set up a prior judgment of acquittai on a criminal informa- 
tion agaînst him by the United States in the same court, founded 
on the same sections of the Eevised Statutes, and he alleged that " 
such criminal information coutained allégations of ail the viola- 
tions of law charged in the libel against his property. There was 
a demurrer to this part of the answer. The suprême court, in dis- 
cussing the question thus presented, said: 

"Where an Issue raised as to the existence ot the act or fact flenounced 
lias been tried in p criminal proceeding instituted by the United States, 
and a judgment of acquittai has been rendered in favor of a particular per- 
son, that judgment is conclusive in favor of such person on the subséquent 
trial of a suit In rem by the United States, where, as against him, the ex- 
istence of the same act or fact is the ma1;ter in issue, as a cause for the 
forfaiture of the property prosecuted in such suit in rem. It is urged as a 
reason for not allowing such efCect to the judgment that the acquittai in the 
criminal case may hâve taken place because of the rule requlring guilt to 
be proved beyond a reasonable doubt, and that, on the same évidence, on 
the question of prépondérance of proof, there might be a verdict for the 
United States in the suit in rem. Nevertheless, the fact or act has been put 
in issue and determined against the United States; and ail that is imposed 
by the statute, as a conséquence of guilt, is a punishment therefor. There 
could be no new trial of the criminal prosecution after the acquittai in it; 
and a subséquent trial of the civil suit amounts to substantially the same 
thing, with a difCerence only in the conséquences foUowing a judgment ad- 
verse to the claimant." 

The défendant in the présent case certainly does not come within 
any rule hère established, — ^First, because the prior proceeding» 
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were nota^ainst him indMduallj, but for tlie f orf eitnre of an offend- 
ing thing; second, it was not the act of the défendant that was in 
issue as the cause of tide forfeiture; and, third, the judgment was 
of conviction, and not of acquittai. That thèse distinctions were 
recognized as important by the suprême court in the case cited is 
évident, not only from the language just quoted, but also from what 
the court further said on the subject The court said: 

"When an acquittai In a crlmlnal prosecutlon ta Tiehalf of the govemment 
is pleaded,-or offered ta évidence, by the same défendant, ta an action agalnst 
him by an individual, the rule dœs not apply, for the reason that the 
parties are not the same; and often for the additioiuil reason that a certain 
intent mnst be proved to support the indietment, which need not be proved 
to support the civil action. But npon this record, as we hâve already seen, 
the parties and the matter ta Issue are the same." 

The court says further: 

"Whether a conviction on an indietment under 3257 could be availed of as 
conelusive évidence in law for a condemnation in a subséquent suit in rem 
under that section, and whether a judgment of forfeiture in a suit ta rem 
imder it would be conelusive évidence in law for a conviction on a subsé- 
quent tadictment under It, are questions not now presented." 

Keferring now to section 10 of the act of July 5, 1884, under which 
the judgment of forfeiture was entered against the steam schooner 
Louis Olsen, we flnd it provides as follows: 

"That every vessel whose master shall knowingly vlolate any of the pro- 
visions of thls act shall be deemed forfeited to the TJnlted States, and shaJl 
be liable to seizure and condemnation in any district of the United States 
tato which such vessel may enter or ta whlclî she may be foimd." 

The provision of the act which, it was aUeged, the master violated, 
was section 2, which provides as follows : 

"That the master of any vessel who shall lînowingly bring wlthin the 
United States on such vessel, and land, or attempt to land, or permit to be 
landed, any Chinese laborer, from any foreign port or place, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shaU be punished by a 
fine of not more than flve hundred dollars for each and every sueh Chtaese 
laborer so brought, and may also be Imprisoned for a term not exceedtag 
one year." 

The act that was in issue in the forfeiture proceedings was the 
act of the master, and the alleged guilty thing was the vessel. The 
défendant was not the master, but claimed to be the owner, and 
he lost his property because it was, in the judgment of the court, 
an offender against the law. In the case of The Palmyra, 12 
Wheat. 14, the suprême court said: 

'The thing is hère primarily considered as the offender, or rather the 
offense is attached primarily to the thtag; and this whether the offense be 
inalum prohibltum or malum in se. * • * Many cases exist where the 
forfeiture for acts done attaches solely ta rem, and there is no accompany- 
ing penalty ta personam. Many cases exist where there Is both a forfeiture 
in rem and a personal penalty. But ta neither class of cases has it ever been 
decided that the prosecutions were dépendent upon ea'eh other; but the 
practice has been, and so this court understands the law to be, that the 
proceeding In rem stands tadependent of, and wholly unaffected by, any 
criminal proceeding in personam." 

This distinction has been observed in many acts of congress 
ûxing fines, penalties, and forfeitures for the violations of law, and 
particularly in those relating to the customs revenue, and vessels 
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engagea in foreign and domestîc commerce; and until recently 
no question bas been raised as to the right of thé government to 
proceed in one action for the forfeiture of the oflending thing, 
and in another for the punishment of the oflender. In Wapples 
on Proceedings in Bem (page 22, § 21) the author, in speaking 
of an action in rem, says: 

"The case proceeds wlthout référence to any crimlnal proceedings that may 
be at the same tlme progressing before the same or another tribunal against. 
the culprit; without référence to the entire absence of ownership, should 
the property hâve been abandoned; without référence to the fact that the 
offender may hâve been already pimished for the very act that caused the 
-forfeiture of the property proceeded against The smuggler, convicted and 
punished for his crime, cannot plead his conviction in bar of the civil ac- 
tion In rem to déclare the forfeiture of the goods smuggled. He is not, in 
the eye of the law and of the constitution, thus twice punished for the 
same offense, for the action to flx the status of the goods Is not against him." 

In the case of U. S. v. Three Copper Stills, etc., 47 Fed. Eep. 495, 
Judge Barr of Kentucky adopta this view of the law in a case 
arising under the internai revenue law, and in the course of an 
able opinion he reviews the décisions in U. S. v. McKee and Coffey 
V. U. S., and arrives at the conclusion that in neither case did 
the court intend to déclare or intimate that the proceedings in 
rem, taken to forfeit property, was putting the offender "twice 
in jeopardy of life or limb," within the meaning of the consti- 
tutional prohibition. Thèse anthorities wonild seem to be conçlu- 
sive of the question now under considération, but for the reliance 
placed by counsel for the défendant upon the décision of Judge 
Eoss, of the Southern district of California, in the case of U. S. 
V. One Distillery, 43 Fed. Rep. 846. An examination of that case 
will show, however, that, like the other cases cited in support of 
the defendant's plea, it présents a state of facts necessarily limit- 
ing the law of the case. The proceedings were under the inter- 
nai revenue laws. A corporation was engaged in distniing. The 
secretary of the corporation, who was a stockholder, was indicted,^ 
tried, and convicted in 1888 for the violation of certain provisions 
of the law and régulations relating to the business opération of 
the distillery, . alleged to hâve been committed in 1887. Proceed- 
ings in rem were also taken in 1888 to forfeit the distillery property 
for thèse alleged violations of law. Claimants appeared and 
filed an answer, alleging their ownership of the property in part 
nership, and its purchase by them at a public sale, in good faith, 
and for a valuable considération, af ter the alleged violations of 
law. They also alleged that they made large and expensive addi- 
tions to the property, admitted that they were owners of stock 
in the original corporation, but denied that they had any knowl- 
edge of the alleged frauds on the part of the corporation or its 
officers, or ever heard of them until after the seizure of their prop- 
erty by the coUector. They denied that the brandy and alcohol 
found on the promises at the time of the seizure constituted any 
part of the property alleged to hâve been in possession of the 
corporation at the time of the violations of law charged against 
the corporation. They alleged that, in order to secure the release- 
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of their çroperty from seizure and prevent its sale, and save fur- 
ther loss ând damage by tbe suspension of theîr business, they were 
compellèd to pay, and did pay under protest, to the collecter, the 
Bum of |3,392, alleged to hâve been due to the government by rea- 
son of the faÙtire of the corporation to comply with the rules and 
régulations of the revenue department in 1887. By an amended 
answer the claimants set up the further défense that the secre- 
tary of the corporation had been indicted and tried upon an in- 
dictment containing Ave separate counts, charging Mm with unlaw- 
ful acts against the revenue laws while he was the secretary of 
the distUlery company; that upon this indictment he was convicted 
upon the flrst count and acquitted as to the other four. The dis- 
trict attorney demurred to this answer, and the demurrer was over- 
ruled, the court holding that the same fraudulent acts and omis- 
sions that were introduced in évidence in support of the indictment 
against the secretary of the corporation were presented as grounds 
of forfaiture in the proceedings in ran against the property; that 
the right which the government was seeking to enforce in the for- 
feiture proceedings was a right which vested at the time the fraud- 
ulent aets were comndtted by the secretary, while he was a stock- 
holder in the corporation, and interested in every part and parce! 
of the property; and to enforce this right was to take his prop- 
erty> and punish him twice. 

Without expressing an opinion as to whether the action for 
.a forfeiture lûight not hâve been maintained under the statute 
in that case, it is suf&ciènt for the présent purpose to observe that 
it appears from the statement of the case made by the court 
ithat the proceedings in rem involved a retrial of the same issues 
between the same parties, and in this important particular the 
case differs from the ône at bar. Hère the défendant is charged 
with the violation of section 11 of the act of July 5, 1884, in aiding 
and abetting the landing in the United States of Chinese laborers 
from a foreign port or place. It is true the indictment sets forth 
that he so aided and abetted the landing of such Chinese laborera 
by furnishing them transportation on the steam schooner Louis 
Ôlsen from a foreign port to the United States, and this is sub- 
stantially the offense charged against the master of the vessel in 
the second count of the libel of information upon which the vessel 
was forfeited, but it needs no argument to show that more than 
one person might be guilty of the offense of aiding and abetting 
the commission of a crime of this character by the use of the 
same means. Manifestly, the government will hâve to show upon 
the trial of this indictment, either by direct teatimony or by évi- 
dence from which the fact mày be inferred, that the défendant 
had guilty knowledge of the illégal employment of his vessel, and 
that he did, independently of the master of the vessel, in fact aid 
and abet the landing in the United States of Chinese laborers 
from a foreign port Or place. In this view of the case the plea 
in bar is not sufBcient, and the demurrer must be sustained, and 
it is so ordered. 
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Tn re LINTNÏÏR. 

(District Court, S. D. Oalifomla. August 30, 1893.) 

No. 46& 

CHINBSB—W AERANT FOR AeEEST —EXECUTION op Gbaeit Act— Judicial Cog- 

NIZANCB. 

A warrant for the arrest of a Ohlnese person under the aet of Septem- 
ber 13, 1SS8, (25 Stat. 476,) wiU not be refused by a district Judge, who 
bas 110 Judicial knowledge tbat tbe executive department Is without tbe 
funds necessary to déport such person .under tbe Geary act of May 5, 1892, 
(27 Stat 25.) 

Application by William F. Lintner for a warrant for the arrest 
of Ah Wong, a Chinese person. Granted. 

Willoughby Cole, for applicant. 

BOSS, District Judge. An application has been made to me, as 
judge of the United States district court for the southern district of 
Califomia, based upon a complaint to which the açplicant asks to 
be sworn, for the issuance of a warrant for the arrest of one Ah 
Wong, charged with a violation of the sixth section of the act of 
congress entitled "An act to prevent the coming of Chinese persons 
into the United States," approved May 5, 1892, and commonly 
known as the "Geary Act" That section of that act was involved 
in the case of Pong Yue Ting v. U. S., 149 U. S. 698, 13 Sup. Ot. Bep. 
1016, and its validity sustained by the suprême court ; and there is 
also in force, as decided by the district court for this district on 
the 30th day of June, 1893, in the case of U. S. t. Wong Dep Ken, 
57 Fed. Rep. 203, section 13 of an act entitled "An act to prohibit the 
coming of Chinese laborers to the United States," approved Septem- 
ber 13, 1888, (25 Stat. 476,) a part of which section reads as foUows: 

"That any Chinese person, or person of Chinese descent, found unlawfully 
In the United States, or its territories, may be arrested upon a warrant issued 
upon a complaint, under oath, filed by any party on bebalf of the United 
States, by any justice,' judge, or commlssioner of any United States court, 
retumable before any justice, judge, or commlssioner of a United States court, 
or before any United States court, and when convicted, upon a bearing, and 
found and adjudged to be not one lawfuUy entitled to be or remain in the 
United States, such person shall be removed from the United States to 
the country whence he came. But any such Ohlnese person convicted be- 
fore a commlssioner of a United States court may, withln ten days from 
such conviction, appeal to the judge of the district court for tbe district." 

I, therefore;" while much regretting that the application has been 
made to me, feel it my duty, under my oath of office, and in view of 
the obligations resting ui)on me to adminlster the laws of the United 
States in aU cases properly brought before me, to award the warrant, 
upon a vérification of the complaint, in the absence of any judicial 
knowledge that the department of the govemment charged with the 
exécution of the provisions of the act of May 5, 1892, is not pro- 
vided with the means to carry out its provisions. Were I so ad- 
vised, I would not hesitate to refuse the warrant, for it is plain that 



683 TEDERAI. REPORTEE, vol. 57. 

the executive department of the government cannot exécute tHe 
orders of the judges directing the déportation of Ohinamen who 
failed to register pursuaijt to the provisions of section 6 of the act 
of May 5, 1892, unless congress gives it the money with which to 
send them away. Without the necessary funds, the executive de- 
partment would be manifestly powerless; and no judge, in my 
opinion, should order into custody, for déportation, any Chinaman 
whom he judicially knows cannot be deported by the executive 
departriient, for want of the necessary means. Such a course 
would not only strongly tend to embarrass the adniinistration, but, 
it is pertinent to ask, what, in that event, would become of such 
Chinamen? They could not be put in the penitentiary at hard 
labor, as provided by section 4 of the Geary act, for the reasons 
given in the récent opinion of the district court of this district in 
the case of U. S. v. Wong Dep Ken, a.nd any unreasonable détention 
of them by the offlcers would doubtless entitle them to discharge on 
writs of habeas corpus, In the case last mentioned the défendant 
was found and adjudged to be unlawfully in the United States, and 
was therefore .ordered deported, and was deported by the executive 
department; aiid, nothing to the contrary appearing, it is to be 
presumed that the same department is possessed of similar means 
for the déportation of any other Chinaman or Ohinamen legally 
found and adjudged to be unlawfully in this country, and for that 
reason legally ordered to be deported. For thèse reasons, upon the 
proper vérification of the complaint, the warrant for the arrest of 
the persou complained of must be issued. 



UNITED STATB3S v. OHUM SHANG TUHN. 
(District Court, S. D. Callfomla. September 5, 189a) 

OHIHISBB — PUNDS FOR DbPOBTATION — JUDICIAX COaiTIZANCB— NOTICE FKOM At 
TORNET GbNBRAL. 

, Congress having appropriated funds for the enforcement of the provi- 
sions of the Geary act, a district judge should take judlclal cognizance 
that there are funds for the enforcement of any or ail of the sections of 

■ such act, and should order the déportation of a Chinaman who has not 
procured certiflcates of résidence, as required by section 6, although the 
attomey gênerai has i^formed such judge "that there are no funds to 
exécute the Geary law, so far as the same provides for the déportation 

, ..of Chinamen who hâve not obtained certiflcates of résidence." 

Proceeding for the déportation of Chum Shang Yuen for viola- 
tion of the sixth section of the Geary act Order of déportation 
granted. 

5 George J. Itenis, U. S. Atty. 
G. Waey Wells, for défendant. 

ROSS, District Judge. Pursuant tb the provisions of section 13 
of an act of congress entitled "An act to prohibit the coming of 
Chinese laborers to the United States," approved September 13, 
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1888, (25 Stat. p. 476,) wMch section was not only not repealed by 
the act of May 5, 1892, commonly known as the "Geary Act," (Stat. 
1891--93, p. 25,) but was thereby, in express terms, continued in 
force, and based upon a verified complaint charging the défendant 
"with a violation of the provisions of the sixth section of the Greary 
act, a warrant was issued for his arrest, and made returnable before 
this court. Upon the callîng of the case for hearing the district 
attomey presented to the court a telegram from the attorney gênerai, 
a copy of which was placed on file, and which reads as follows : 

"Dated Washington, D. C. (Sept.) 2nd. 
"To U. S. Atty. Denis, I^s Angeles, Oalif.: I am advised by the secretary 
of the treasury that there are no funds to exécute the Geary law, so far 
as same provides for déportation of Chinamen who hâve not proeured 
certificates of résidence. On that state of facts, circuit court of United 
States for southem district of New York made following order: 'Ordered, 
that blanls be, and he hereby is, discharged from the custody of the marshal, 
and ordered to lae deported from the United States whenever provision for 
such déportation sball be made by the proper authorlties.' Asli court to 
malie similar order in lilie cases. 

"Olney, Atty. Oenl." 

This communication was, no doubt, occasioned by the statement 
made in the opinion given at the time of issuing the warrant, to 
the efifect that the warrant was issued in the absence of judicial 
knowledge on my part that the department of the government 
«harged with the duty of execùting the provisions of the Geary act 
was not provided with the necessary funds for the purpose, and 
that, were I so advised, no warrant for such offending Chinamen 
would be issued, nor order for their déportation made. Thèse 
views were grounded in the fact that to do so would not only greatly 
«mbarrass a co-ordinate branch of the government, which, without 
the necessary funds, would be manifestly powerless to send ont of 
the country persons ordered to be deported, and in the further fact 
that such offending persons could not be constitutionally imprisoned 
at hard labor in the state prison, as provided by the fourth section 
of the Geary act, and because any unreasonable détention of them 
would entitle them to discharge from restraint by the very court 
ordering their déportation, or by any other court having the power 
to inquire, by writ of habeas corpus, into the Ulegal restraint of such 
persons of their liberty, Such a course is in no respect inconsistent 
with the entire independence of the judiciary. While, under our 
System of government, each of the great departments — executive, 
judicial, and législative — is, within its proper sphère, wholly inde- 
pendent of the others, yet the design is that ail shall work in har- 
mony, and not at cross purposes. The provision of the statute in 
question is not a pénal law. It was so decided by the suprême court 
in the case of Fong Yue Ting v. U. S., 149 tJ. S. 698, 13 Sup. Ct. Eep. 
1016. Its enactment was the exercise of the political power by 
congress to expel a certain class of aliens from the country, which 
-could be exercised, as was decided in the case cited, entirely through 
■executive ofScers, or through them with the aid of the judiciary, 
By neither method could the objectionable persons be sent away 
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wi^h||iai,ifl|Oney to defray tilne necessaiy expen^ pt their deporla- 
pOQ; "and I therefore repeat Vffhat was said ■vrhen awarding the 
warrant,— -that no judge, in mj opinion, should.order into custody, 
for déportation, any Ctxinainan whom he judiciaUy Jmows cannot be 
deported by tlie executive departmept, for want of the necessary 
means. But the information conveyed to the court through the 
attorney gênerai is not that there are no funds available for the exé- 
cution of the Geary act, but that "there are no funds to exécute the 
Geary law, so far as same provides for déportation of Chinamen 
who hâve not procured certiflcates of résidence." 

That portion of the Geary act requiring such certiflcates to be 
procured is the sixth section, and its validity having been sus- 
tained by the suprême court in the case of Fong Yue Ting v. U. S., 
Bupra, it is as much à part of the Geary law as any other part of 
it. Any Chinese laborer violating its provisions, and thereafter 
remaining in this country, is as muçh unlawfuUy hère as if he 
smuggled himsëlf into the country contrary to other provisions of 
the statute, for the simple reason that in each case the existing 
law makes the act unlawfTil. The violator of each is subject to 
déportation, and equally so. No distinction can be legally made 
between the offenders, and I can see no valid ground for withhold- 
ing a warrant for the arrast of any person properly charged with 
a violation of any of the provisions of the law in question, nor for 
denying an order for the déportation of any such person, proved, 
npon a proper hearing, to hâve violated the law, in the absence 
of judicial knowledge that the department of the government 
charged with the duty of exeçnting its provisions is not provided 
with the necessary funds with which to exécute such order. That 
information, as has been said, is not conveyed by the conmiunica- 
tion from the attorney gênerai. On the contrary, the clear in- 
ference to be drawn from it is that there are funds available for 
the exécution of the Geary law, other than its sixth section. The 
distinction thus attempted to bp drawn between the différent of- 
fenses denounced by the statute is, in my judgment, without au- 
thority of law, and my sensé of duty obliges me to disregard it. 

Congress made no such distinction in making, as it did, an ap 
propriation for the enforcement of the provisions of the Geary 
act in the act of August 5, 1892, entitled "An act making appro- 
priations for su'ndry civil expenses of tlve government for the fiscal 
year ending June thirtieth, eighteen hundred and ninety-three, 
and for other purposes," and in making a similar appropriation for 
the same purpose in the ac* of March 3, 1893, entitled "Aji act 
making appropriations for sundry civil expenses of the govern- 
ment for the fiscal year ending June thirtieth, eighteen hundred 
and ninely-four, and for other purposes." The provision flrst re- 
ferred to is found in United States Statutes at Large 1891-1898, 
(page 365,) and is as foUows: i 

"Enforcement of the Chinese exelnslon act: To prevent unlawful entry 
of Chinese into the United States, by the appolntment of suitable offlcers to 
enforce the laws In relation tliereto, and for expansés of retomlng to China 
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ail Chinese persons found to be unlawfuUy lu the United States, includlng 
the cost of Imprisonment and actual expense of conveyance of Chinese per- 
sons to ttie frontier or seaboard for déportation, and for enforclng the pro- 
visions of the act approved May flfth, eighteen hundred and ninety-two, 
entltled 'An act to prohibit the comlng of Chinese persons into the United 
States,' one hundred thonsand dollars." 

And the appropriation for the fiscal year ending June 30, 1894, 
is found in the same volume, (pages 589 and 590,) and is as fol- 
lows: 

"Bnforcement of the Chinese exclusion act: To prevent nnlawful entry 
of Chinese into the United States, by the appolntment of suitable ofticers to 
enforce the laws In relation thereto, and for expenses of retuming to China 
ail Chinese persons fotind to be unlawfully in the United States, includlng 
the cost of Imprisonment and actual expense of conveyance of Chinese per- 
sons to the frontler or seaboard for déportation, and for enforcing the pro- 
visions of the act approved May flfth, eighteen hundred and ninety-two, 
entitled 'An act to prohibit the coming of Chinese persons tnto the United 
States,' flfty thousand dollars, together with the unexpended balance of the 
appropriation for this object for the fiscal year eighteen hundred and ninety- 
three." 

The évidence in the case showing that the défendant is, and 
was at the time of the passage of the Geary act, a Chinese laborer 
residing in this state, and that he faUed to register in accord- 
ance wlth the provisions of the sixth section of that act, and no 
excuse therefor being attempted to be shown, there will be find- 
ings accordingly, and an order that he be déported. 



UNITED STATES v, AH FAWN. 

(District Court, S. D. Callfomia. September 18, 1893.) 

No. 487. 

CeraESB— Déportation— Wno arb Laborbrs— Tbeatt of 1880— Construction. 
The words "Ohhiese laborers," as used in section 6 of the Geary act, 
(27 Stat. 25,) hâve the same meaning as In the treaty with China of 1880, 
(22 Stat. 826,) in which they are broad enough in their true meaning and 
intent to Inelude Chinese gamblers and liighbinders, ^nce section 2 of 
the treaty by exclusion provides that no Chinese should be entltled to the 
benefit of the gênerai provisions of the Burllngame treaty (16 Stat 739) 
but those who corne to the United States for purposes of teaching, study, 
mercantile transactions, travel, or curiosity. 

At Law. Proceedings by the United States for the déportation 
of Ah Pawn for violation of, section 6 of the Geary act. Order 
for déportation granted. 

George J. Denis, U. S. Atty. 

A. B. Hotchkiss and F. J. Thomas, for défendant. 

EOSS, District Judge. The complaint in this case charges the 
défendant with a violation of the sixth section of the act of con- 
gress of May 5, 1892, commonly called the "Geary Act" It al- 
lèges that the défendant was at the time of the passage of the act 
a Chinese laborer withln the limits of the United States, and en- 
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titled to remain therein, and that he failed to procure the certiâ- 
catte of résidence required by its ^ixthi section of ail sucli résident 
Cliinese laborers, and that he was found aftey one year from its 
passage witbout such certiflcate within the jurisdiction of the 
United States, and within this judicial district. The évidence in 
the case clearly shows that the défendant is, and has been for several 
years last past, a gambler, engaged in conducting games of chance 
in this city. In other cases submitted with the présent one the 
évidence shows that the défendants, in addition to being gamblers, 
belong to the criminal class commonly called "highbinders." The 
sixth section of the act in question applies àlone to "Chinese la- 
borers within the limits pf the United States at the time of the 
passage of this act, and who are entitled to remain in the United 
States." 

The question to be determined is, what is the true construction 
of thè words ^'Chinese laborers," as hère used by congress? Ety- 
mologically, a laborer is one who labors. In that broad sensé, a 
practiçing physician is a laborer, and a hard one, too. So, also, 
is the practiçing lawyer. In that sensé the professional journalist 
is a laborer; as is, also, evéiry minister of the gospel. In the sanie 
sensé èvèry merchant is a laborer. But in neither speech nor 
writihg is su<;h the commbn or ordinary acceptation of the term 
"laborer." Worcester tlius deônès it: "One who labors; one 
regularly employéd at sôme hard work; a workman; an opera- 
tive; often used of one who gets a livelihood at coarse, manual 
labor, as distinguished from an artisan or professional man." And 
the définition given by Webster is to the same effect. Neither 
of thèse considérations furnishes, in my opinion, a true solution 
of the question. Undoubtedly a gambler is not a "laborer," in the 
ordinary and popular meaning of that term ; nor is a "highbinder," 
whose avocation is understood to be the commission of any and 
every species of crime. In; the act in question congress did not 
deflne the terms "Chinese laborers" employéd by it. To ascer- 
tain the true meaning of the wOrds so used the purpose of the act 
must be considered. As its sixth section, providing, as it does, 
for the expulsion from this country of ail Chinese laborers within 
it at the time of the passage of the act who should fail to comply 
with its provisions, whether they came hère at the invitation of 
our government or otherwise, in its stringency went far beyond 
the provisions pf the existing treaties between the two countries, 
it wOuld be altogether unreasonable'to hold that the words "Chi- 
nese laborers" in that very section of the act were used in any 
narrower sensé than were the same words in the treaty under which 
congress was legislating. It is pertinent and important, therefore, 
to inquire what is the scope of those words in that treaty. 

Under the treaty of 1S68, known as the "Burlingame Treaty," 
as Gonetrued in practice, the Chinese had the absolute right to 
come: in any numbers to the United States. The trouble caused 
by the great influx of them induced the United States government 
to ask, through a commission composed of Messrs. James B. An- 
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gell, John F. Swift, and William Henry Trescot, that the Cîhinese 
government consent to sucL a modification of the Burlingame treaty 
as would enable it, without raising unpleasant questions of treaty 
construction, to regulate, limit, suspend, or proMbit Chinese immi- 
gration. Commissioners on the part of China were also appointed, 
and after the necessary preliminary negotiations the TJnited States 
commissioners made to the Chinese commissioners the foUowing 
proposition: 

"To indicate more predsely the wishes of the United States, we suggest 
the following proposition for the considération of the CMnese government: 

"Article 1. The TJnited States of America and the emperor of China recog- 
nize the mutual benefit whioh results from the proper intercourse of the 
dtizeils and subjects of ail nations, and, in order to encourage such inter- 
course between the two countries, agrée that citizens of the United States 
visiting or residing in Cldna and subjects of China visiting or residing in the 
United States for the purpose of trade, travel, or temporary résidence for the 
prosecutlon of teaching, study, or curiosity shall enjoy in the respective coun- 
tries aU the rights, privilèges, immunities, and exemptions wlilch are grranted 
by either country to the citizens and subjects of the most favoi'ed nations. 

"Art. 2. Whenever, in the opinion of the government of the United States, 
the comlng of Chinese laborera to the United States, or their résidence 
therein, affects, or threatens to affect, the Interest of that country, or to 
endanger the good order of the said country, or of any locality within the 
territory thereof, the government of the United States may regulate, limit, 
suspend, or prohibit such coming or résidence, after givlng tlmely notice of 
such régulation, limitation, suspension, or prohibition to the government of 
China; and the words 'Chinese laborers' are herein used to signify ail immi- 
gration other than that for teaching, trade, travel, study, and curiosity hère- 
inbefore referred to and authorized and provlded for In exlsting treaties. 

"Art. 3. But it is dlstinctly understood between the contracting parties that 
ail Chinese subjects who, under the faith of exlsting treaties, hâve gone into 
or are now residing in the United -States, shall be guarantled ail the protec- 
tion, rights, immimities, and exemptions to whlch they are now entitled under 
the provision of said treaties." Forelgn Kelations of the United States, 
1881, p. 177. 

On the 22d of October, 1880, the Chinese commissioners sub- 
mitted to the commissioners of the United States a mémorandum in 
reply, which, so far as it refers to article 2 of the proposition of 
the United States commissioners, is as foUows: 

"Section 2 déclares that there are dlfficulties growing out of the immigra- 
tion of Chinese laborers to the United States, and explains that the words 
'Chinese laborers' are used to include aU persons except such as go thither 
for the purpose of teaching, study, trade, travel, and curiosity. The sépara- 
tion of this class from the mass of the subjects of China m thls manner is 
not in strict accord with the spirit of our treaties, and In practical opération 
would meet with many dlfficulties. But, bearing In mind the deep friendship 
between the two governments, in the event of embarrassments on eithtr 
part, a solution must be sought In a spirit of mutual concession." Id. p. 17a 

At a conférence of the commissioners of the two countries, held 
October 23, 1880, the Chinese commissioners submitted to the 
United States commissioners the project of a treaty, article 2 of 
which was in thèse words: 

"Chinese who may be désirons of proceedtng to any other part of the 
United States for purposes of labor, excepting only the state of Califomia, 
shall be allowed to go of their own free will and accord. Persons of ail 
other classes, with the exception of actual Chinese laborers, whose immigra- 
tion Into Califomia will be temporarily regulated and limited by tte United 
v.57F.no.6— 38 
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States, whether proceedlng to Gallfomla as teachers, student», travelew, 
tradern, or artisans, as wdl as ail Chlnese laborerg now In tb^t state, vrVl be 
aUowed to go and corne wltii entlre freedom, and wUl not be todiided la the 
Umitlng régulations." Id. p. 188. 

In reporting that conférence to the secretary of state, Mr. 
Evarts, the United Statea commissioners, under date November 3, 
1880, saîd, among otlxer tliings, th.at, the proposition being in Chi- 
nese, "we could only gather its gênerai purport from a rapid trans- 
lation by Mr. Holcombe. Mr. Trescot, on behalf of the coaunission- 
ers, infonned the Chinese commissioners that we would take it into 
considération, but that we could and ought to say at once that 
there were some pointa which were inadmissible, and could not 
be received by us even for considération. The first was the limita- 
tion of the provisions of the treaty to Chinese immigration into 
California. To this the Chinese commissioners replied that such 
was not their intention, but, as they had been led to suppose from 
ail they heard that objection to such immigration existed chiefly, 
if not only, in California, they had suggested this form, in order 
that its discussion might lead to a better understahding. • • ♦ 
Another point was the exclusion of 'artisans' frolh the class of 
Chinese labor whose immigration was forbidden by the proposed 
provisions. In référence to this Mr. Trescot stated that it was 
an inadmissible limitation upon that définition of Chinese labor 
which had been suggested by the TJnited States commissioners.' 
It was deemed best by the United States commissioners," continues 
the report, "not to do more at this interview than signify their 
grea.t disappointment at the scope and ténor of the Chinese Proj- 
ect, and to reserve a full review of its provisions until it had been 
translated." Id. p. 182. Subsequently, the United States commis- 
sioners submitted to the Chinese commissioners a counter project, 
articles 1 and 2 of which are as foUows: 

''Artlde 1. Wbenever, In the opinion of the govemment of the United 
States, the coming of Chinese laborers to the United States, or their résidence 
thereln, affects, or threatens to affect, the Interest of that country, or to 
endanger the good order of the said country, or of any locallty within 
the terrltory thereof, the govemment of the United States may regulate, 
limit, or suspend such coming or résidence; and the words 'Chinese labor- 
ers' are hereln uséd to signify ail immigration other than that for teachlng, 
trade, travel, study, and curioslty. 

"Art. 2. Chinese subjects, whether proceedlng to the United States for 
purposes of teachlng, study, travel, curioslty, or trade, with their body serr- 
ants, shall be allowed to go and corne with entire freedom." Id. p. 187. 

The United States commissioners accompanied this last proposi- 
tion with a mémorandum, in which they said, among other things: 

"The United States commissioners feel it their duty to inslst upon their défini- 
tion of 'Chinese laborers,' viz.: 'The words "Chinese laborers" are herein 
used to signify ail immigration other than that for teachlng, trade, travel, 
study, and curioslty, hereinbefore referred to, and provlded for In existlng 
treatles.' They cannot consent that artisans shall be excluded from the 
dass of Chinese laborers, f or it is this very compétition of skllled labor In 
the cities where the Chinese labor immigration concentrâtes which bas 
causead the embarrassment and popular dlscontent they wish to avoid. But 
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tàey are willing to adopt an artide providing that the classes who are au- 
thorized to corne to and réside in the United States shall bring the servants 
who are necessary to their convenience." Id. p. 188. 

The respective conunissioners subsequently agreed upon a treaty, 
Avhich was afterwards signed and ratifled by the respecdve govern- 
ments, the articles of wliich relating to the question under considéra- 
tion being as foUows: 

"Article 1. Whenever, in the opinion of the govemment ot the United 
States, thé coming of CMnese laborers to the United States, or their résidence 
tlieretn, affects, or threatens to affect, the interests of that coimtry, or to 
eodanger the good order of the sald country, or of any locality within the 
territory thereof, the govemment of China agrées that the government of 
the United States may regulate, limit, or suspend, such coming or résidence, 
hut may not absolutely prohibit it. The limitation or suspension shall be 
reasonable, and shall apply only to Chlnese who may go to the United States 
as laborers; other classes not being included in the limitations. Législation 
taken In regard to Chlnese laborers wIU be of such a character only as Is 
necessary to enforoe the régulation, limitation, or suspension of Immigration, 
and immigrants shall not be subject to personal maltrieatment or abuse. 

"Art 2. Chinese subjects, whether proceeding to the United States as 
teachers, students, merchants, or from curlodty, together with their body 
and household servants, and Chlnese laborers who are now in the United 
States, shall be allowed to go and come of their own free will and accord, 
and shall be accorded ail the rights, privilèges, Immunltles, and exemptions 
which are accorded to the citizens and subjects of the most favored nation." 
Treaties and Conventions, 1776-1887, p. 182. 

The United States commissioners, in communicating, under date 
November 6, 1880, to the secretary of state, Mr. Evarts, their 
agreement with the Chinese commissioners upon the articles of the 
treaty, said, among other things: 

"We desired, as yon will see by the précis of the negotiation, to define 
with more précision exactly what ail the negotiators on both sides rmder- 
stood by 'Chinese laborers;' but the Chinese govemment was very unwilling 
to be more précise than the absolute necesslty called for, and they clalmed 
that in article 2 they did by exclusion provide that nobody should be entiûed 
to claim the benefit of the gênerai provisions of the Burlingame treaty but 
those who went to the United States for purposes of teaching, study, mer- 
cantile transactions, travel, or curiosity. We hâve no doubt that an act 
of congress excluding aU but thèse classes, using the words of tiie treaty, 
would be fully warranted by its provisions, and as this was a clear and suffl- 
cient modification of the sixth article of the Burlingame treaty, we dld not 
feel authorized to risk such a concession by insisting upon language which 
would really mean no more, and which was entirely unacceptable to the 
Chlnese commissioners. There is not in the treaty any language which 
modifies this concession, and there was not, as we think, the slightest Inten- 
tion on the part of the Chlnese commissioners to diminish the fuU force of 
the discrétion given to the United States." Id. p. 189. 

As flnally drafted and agreed upon, the words "Chinese laborers" 
were not deflned; and so their true meaning in the treaty, as in 
the statnte, is a matter for construction. 

The history of the negotiations, as already detailed, leading up 
to the making of the treaty, clearly shows that throughout them 
the United States commissioners insisted that the words "Chinese 
laborers" should include ail immigration other than that for teach- 
ing, trade, travel, study, and curiosity. The first proposai on the 
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part of the United States commissîoners so to define them in the 
treaty itself met on tte part of the OMnese cominissioners, not a 
refusai, but with tMs response: 

"The séparation of thls class from the mass of the subjects of China In 
tliis manner is not in çtriot accord with the splrit of our treatles, and. in 
practical opération would meet with many difllcultles. But, bearing in mind 
the deep friendshlp between the two nations, in the event of embarrassments 
on either part, a solution must be sought In a splrit of mutùal concession." 

This was followed by a proposai on the part of the Chinese com- 
missioners of articles in which the word "actual" was inserted 
immediately before the words "Chinese laborers," and inserting 
the word "artisans" among the privileged classes. Thèse sugges- 
tions met with distinct refusais on the part of the United States 
commissioners, and both of those words were omitted from the 
treaty as flnally agreed upon, signed, and ratifled. Their inser- 
tion would hâve given the words "Chinese laboi*ers" the ordinary 
and popiïlar meaning of laborers as deflned by the lexicographers, 
to wit, those engaged in hard, manual work. Their omission, un- 
der the circumstànces stated, clearly shows that it was intended 
that they should hâve a broader meaning. Moreover, had the 
intention been to confine the words "Chinese laborers" to those 
engaged in hard, manual work, the inhibition would hâve applied 
to none other, and there would hâve been no occasion to make a 
spécifie provision, as was done by article 2, for the coming to this 
country of teachers, students, merchants, or those for curiosity, 
together with their body and household servants. There was, 
therefore, good ground for the claim, reported by the United States 
commissioners to hâve been made by the Chinese commissioners, 
to the efifect that article 2 of the treaty as agreed upon "did by 
exclusion provide that nobody should be entitled to claim the 
beneflt of the gênerai provisions of the Burlingame treaty but 
those who went to the United States for purposes of teaching, 
study, mercantile transactions, travel, or curiosity." And that 
such was also the understanding of the United States commission- 
ers is distinctly declared in their report to the secretary of state, 
already quoted. Read, therefore, in the light of the accompanying 
proceedings, it is clear that the words "Chinese laborers" employed 
in the treaty of 1880 are not limited to those who do hard, manual 
work, but that they are broad enough in their true meaning and 
intent to include Chinese gamblers and "highbinders ;" and, for 
the reasons already given, it is majiifest tha,t congress, in passing 
the act of May 5, 1892, did not use the words "Chinese laborers" 
in any narrower sensé than were the same words in the treaty 
under which it was legislating. 

It results that there must be findinga for the government, and 
an order that the défendant be deported. 
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RIDEB V. ADAMS et aL 

(Circuit Court, W. D. Pennsylvania. July 3, 1893.) 

No. 22. 

Patents for Inventions— Vertical Tubulae Castings— Limitation op Claim 
— Infbingembnt. 

Letters patent No. 159,533, granted Febniary 9, 1875, to Léman P. Rider, 
for an improvement in casting tubular articles, as first applied for, 
claimed, (1) in casting tubular articles in vertical molds, the centering ot 
the core by recesses formed in tiie opposite ends of the mold; (2) the cope 
formed in one pièce wlth the core, and having pouring gâtes formed 
therein, so that in casting tubular articles the pouring may be done 
through the core. Only the second claim was allowed, omitting the words, 
"in casting tubular articles," and adding after "so that the pouring may 
be done through the core" the following words: "Without dlsturblng the 
relative position of the cope and mold." Vertical casting of hoUovf and 
tubular articles by the use of a core head in one place with the cope, and 
adapted to centering It, was known to the prior art. Helâ, that the pat- 
ent should be limlted to a device for pouring in and through the core 
head of a cope made in one pièce wlth the core head, thereljy avoldlng 
the disturbance of the relative position of the core and mold, and was 
not Infringed by a device for maliing wagon boxes, wherein the core head 
is formed with the core and a print at the lower end, the cope being aeated 
at the top and bottom of the mold, and the pouring not being done 
through the cope or core head. 

At Law. Action of trespass on the case by Léman P. Rider 
against S. Jar\T!s Adams & Co. for infringement of letters patent. 
A jury trial was waived, and the case tried by the court. Judg- 
ment for défendants. 

Joseph M. Swearingen, for plaintiff. 
James I. Kay, for défendants. 

BUFFINGTOÎf, District Judge. On February 9, 1875, a patent 
(No. 159,533) for an improvement in casting tubular articles was 
granted to Léman P. Rider, the plaintiff. This action of trespass 
on the case was brought after the expiration of the patent for 
alleged infringement by the défendant firm of the flrst claim of said 
patent. Trial by jury was duly waived, and the case heard by the 
court. Two questions are involved, viz. patentability and infringe- 
ment. The art involved is the casting of circular hoUow articles. 
By the old method thèse were cast in a horizontal position. The 
mold was made in two parts; the lower known as the "drag," the 
upper as the "cope." The drag was flrst made in sand containing 
a part of the pattern, and the remaining part in sand in the cope. 
The "core," made of sand and other ingrédients, and which forms 
the hoUow part of the casting, was placed in the mold cavity in the 
drag horizontally, and secured at either end by core prints. This 
core, together with its head and base, was made in one pièce. Upon 
the drag the cope was then placed, being directed to position by 
dowel pins, and secured by clamps. The molten métal was poured 
through a hole or pouring gâte in the cope, and, reaching the mold 
cavity, formed the casting. One difBculty in the method was the 
failure of the core to center, — a thing caused by not packing the 
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sand evenly, by a Jarrîng of the flask, and by the rising of the meta! 
as poured. In the new" îûethod tbe co^es àré placed Tertically in tbe 
mold, are kept in engagement with core prints or seats at each end, 
and the métal poured in from above. In this change, so far as 
métal casting generally is concerned, Rider was not a pioneer. It 
may be he was the first to cast axle boxes, but in doing so he drew 
very largely on the prior art, as shown in the casting of other arti- 
cles. The art, prior to his application, showed a patent (No. 121,- 
151) to Brodie and others for casting large iron pipe, in which a 
vertical metallic flask was used, and a metallic core inserted therein, 
It was centered at its lower end by engagement with core prints, 
and "a sand ring, provided with openings, which openings serve the 
purpose of pouring gâtes, is then placed over the upper end of the 
core, so as to fil! up the space between the core and mold, and form 
the end portion of the mold for the bowl of the pipe." This ring 
formed an intégral part of the core when finished, and through it 
the métal was poured. At McNeal's works, in Burlington, N. J., 
iton pipes were cast vertically. A large flask was placed in a pit, 
tie pattern put therein and secured to place by a plate at the base, 
the sand rammed around, and the pattern then withdrawn. A 
hollow core, wrapped with hay rope, and plastered with a sand 
composition, was then turned to the desired sîze in a lathe. It was 
then placed in the mold cavity, centered at the top by a sand ring 
placed thereon, as shown in the Brodie patent The length of 
the pipe was regidated by the "stopping-ofE" method; that is, at the 
length desired the cope was turned to the size of the pattern, so 
that it fltted closely into the mold, and served to keep the métal from 
rising higher, and also centered the core. In the mold cavity below 
the pipe was cast. Grooves or pouring- gâtes were formed on 
the face of the enlarged hèad of the cope, through which the métal 
was poured. It is also shown that at Price & Sims' works, Pitts- 
burgh, pipe balls — that is, tubes with a closed and rounded end — 
were vertically cast. The mold cavity was formed in the main mold. 
Cores with the cope or core head and the cope ail in one pièce, 
and pouring grooves on the outer surface, not through the head, 
were used. Hollow caps, with trefoU. closed ends, and known as 
"Weigand Boiler Caps," were also cast vertically at the same place 
and in Philadelphia. The mold had a cope seat at its upper end. 
The core and core head formed one pièce, and were adapted to fit 
in the cope seat. On the edge of the core head, and under the face, 
was a groove, through which the métal ran. It wHl be noted in the 
Brodie device the core and sand ring are made separately. In the 
McNeal the "stop-oflE" part, of the core does not taper, nor does the 
mold cavity, so as to form a regular core head seat. That in the 
pipe balls and Weigand caps the ends are closed at the lower ends. 
That in ail thèse devices, excèpt the Brodie, in case the core head 
did not fit closely to thei core seat on the side of the mold cavity, 
Hie métal in passtng through the groove or pouring gâte was free 
to enter this space, and move the cope from its central position, 
and spoil the casting. 
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In this State ot the art, and with other devices in use which. we do 
not deem it necessary to note, Eider applied for a patent Th.e flle 
wrapper shows Ms ârst spécification took broad ground, and the 
claims made are of a like kind. The spécification said: 

"My invention relates to the methc.d of casting tubular articles, such as 
axle boxes, iron pipes, etc., and it consists— First, in forming the mold pattem 
and cope so that the cope will center itself accurately on the mold; secondly, 
in casting by pouring through the cope; and, third, in the flasks or core 
box used in forming the core" 

The claims then made were: First, in casting tubular articles 
in vertical molds centering the core by recesses formed in the oppo- 
site ends of the mold, substantially as described; second, the cope 
or base of the core, extending over the edge of the cavity, and having 
the pouring gâtes in said cope, so that in casting tubular articles 
the pouring may be done through the core; and, third, for a box 
for molding cores, which was afterwards allowed substantially 
as claimed, and which is not alleged to be infringed. It was held 
that the patent of Brodie, supra, and of Benson, (No. 37,670,) sub- 
stantially anticipated the alleged invention, and the application was 
rejected. The spécification was then amended by inserting instead 
of the part quoted the foUowing: 

"My invention relates to the manner of forming molds for casting tubular 
articles; and it consists— First, in forming the cope with its pouring gâtes as 
a part of the cope proper, so that several parts shall at aU times hold the 
sarae relative position, tbus insuring the centering of the core and reducing 
the number of ptwta in the mold llable to displacement in pouring; and, 
secondly, in fornitng tlie cote flask," etc. 

The claim allowed was: 

"The cope or base of tlie" core formed in one pièce with the core, to facil- 
Itate centering tlie same, and having the pouring gâtes formed therein, so 
that the pom-ing may be done through the eope, without distupbing the rel- 
ative position of the cope and mold, substantially as speeifled." 

The claim thus allowed was much narrower than the two first 
mada We notice an absence of the broad claim of centering the 
cope in vertical molding by recesses in the opposite ends of the 
mold. The éléments "vertical" and "tubular," which are in the 
rejected claim, do not appear in the allowed one. As allowed, the 
claîms are narrowed from two to one, and this one was limited to 
a cope or base of the core formed in one part, — this for the purpose 
of facUitating the centering of the cope, — but with the added limita- 
tion of having the pouring gâtes therein, and this so that the pour- 
ing might be done through the cope without disturbing the relative 
position of thè cope and mold. To save the patent it must receive 
a narrow construction. It is not a pioneer. To give it the broad 
construction contended for would be to insure its destruction. 
Such was the case in the patent ofSce. The broad claims made 
caused its rejection, as they would hère, by anticipations shown. 
It is contended by plaintiff's counsel that pipe balls and Weigand 
boiler caps do not anticipate, because they are closed at the lower 
end, and are not tubular. Whether the word "tubular," as found 
in the spécification, is to be conflned exclusively to hoUow articles, 
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open at both ends, anâ îs not used in the sensé "resembling a 
tube,"— that is, longitudinally koUow, and in tbe form pf a tube, — 
may well be questioned; but suffi ce it to say we find no such word 
in tbe claim allowed. We flnd the word "tubular" in the claim 
as first made, and necessarUy implied also, because a core centered 
above and below would caSt notbing but a tube. We find both 
claim and word withdrawn, and in the substituted spécification, 
instead ôif the words, "tubular articles, such as axle boxes, iron pipes, 
etc.," of the first spécification, the words, "such as axle boxes, 
iron pipes, etc.," omitted. We are of opinion that the claim is not 
restricted to tubular articles in the sensé of being open at both ends; 
that it is broad enough to cover, other points being waived, the cast- 
ing of pipe balls, boiler caps; and articles whose core hëads are part 
of the cope, and therefore serve to center it. Under the broad 
construction of the claim feontended for it was clearly anticipated 
by the McNeal device, for we there flnd vertical casting, the core 
head in one pièce with the core, and axiapted to centering it. The 
mère fact that the head did not taper as shown in the drawing in 
Rider's patent is not material, for we find no such requirement in 
the spécification or limitation in the claim. But we are of opinion 
the claim should not be so construed. Rider was the first one to 
make a pouring gâte in and through the core head of a cope made in 
one pièce with the core head. A careful study of the file wrapper 
shows the invention ûnaUy nàrrowed down tô this: reducing the 
number of parts liable to displacement in vertical casting joined 
to pouring through the core head, so as to stUl further reduce the 
liability to displacement. On this construction the claim can stand, 
as no other covers it in view of the prior state of the art. With 
thèse limitations, the device of the défendants does not infringe. 
For making wagon boxes they employ a mold ha-^àng a core head 
formed with the core, and a print at the lowèr end; the cope being 
seated at the top and bottom of the mold. Thèse molds are formed 
in clusters in one flask, and surrounding a central basin, in wMch 
the molten métal is poured, and from which leaders extend to the 
sides of the several core heads. Thèse latter are, slightly flattened 
or recessed, to form a passage for the métal to the mold cavity. For 
molding pipe-welding balls tiiey use molds of substantially the same 
construction. The pouring gâte is not formed in the cope or base 
of core; the pouring is not through the cope or core head; so the 
device is liable to the very trouble Rider sought to escape and im- 
prove upon, viz. the disturbance "of the relative position of the 
core and mold." This pouring at the outer edge of the core head 
\8 not an équivalent of pouring through the core head, — is not a 
change of form to avoid the substance of the patent. It is a 
différent method, and one which Rider sought to improve upon; 
for by it one incurs the risk of the métal running between the 
core head and the surrounding core print. Under ail the facts we 
are of opinion that the plaintiff is not entitled to recover, and it is 
therefore ordered that judgment be entered against the plaintiff, 
Léman P. Rider, with costs of suit. 
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KPONEMETZ PKINTBBS' MACHINERY CO. r. BEOWN FOLDING MAOB, 

CO. et aL 

(Circuit Court, W. D. Pennsylvanla- July 18, 1893.) 

No. 2. 

L Patents fob Intentions— Pkintino Pkbss and Foldino Machine— Cakkt- 
INO Mbchanisu. 

Letters patent No. 343,677, granted June 16, 1886, to John A. Stonemetz 
for improvements in a meclianisin for carrying sheets of paper from a 
printing press to a folding maclilne, said improved mechanlsm belng so con- 
stnicted that it may be folded when net in use upon tlie folding maotJne 
by means of holes in the carrying meclianism wliich engage wlth pins on 
tlie folding macliine, are infringed, as to ail tlie daims, by a devlce manu- 
factured under letters patent No. 331,762, issued December 8, 1885, to 
B. T. Brown, for folding such a Connecting mechanlsm upon the folding 
machine by means of hlnges. 

S. fibiME— Priobitt — Patent Affohds Pbksumption op. 

A patent is Itself enough to aflford a prima facie presumptlon that the 
patentée was the original and flrst inyentor of the devices therein claimed, 
and to overthrow that presumption the évidence must be free from doubt 

>. Same- Décisions of Patent Office — Weight. 

The concurrent judgment of the examiner of Interférences, the board; 
of examlners, and the commissloner of patents, although not condusive on 
the question of priority of invention, Is not without weight 

4 Same— Disclaimbr. 

A disclaimer flled by an inventer upon an Interférence declared by the 
patent office, and which limita his claims to a spécifie part of the Inven- 
tion in dispute, although It is not strlctly an estoppel on an issue of 
priority subsequently ralsed between the rival inventors, beais strongly 
against the party flllng it 

ê. Same— Impkovbment — Right to Use Old Device. 

The inventor of a new patentable Improvement «pon an old patented 
device is not entitled to use the old device. Blake v. Bobertson, 94 XJ. S. 
728, foUovred. 

& Same — Intbhferbnce — Claims Conclusivb. 

In a proceeding for relief under Rev. St. 5 4918, the court cannot, upon 
the question of interférence, go beyond the claims, and conslder the two 
patents as a whole. 

In Equity. Bill by the Stonemetz Printers' Machinery Company 
against the Brown Folding Machine Company and others for in- 
fringement of letters patent, and for relief on the ground of inter- 
férence. A demurrer to the bill was oveiruled. 46 Ped. Rep. 72. 
A crossbiU was filed, and thereafter strtcken from the record. Id. 
851. Decree for complainant as ta infringement, but for défend- 
ant as to the interférence. 

J. C. Sturgeon, for plaintiff. 
Hallock & Gallagher, for défendants. 

Before AOHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

ACHESON, Circuit Judge. This suit is brought on letters i>atent 
No. 343,677, dated June 15, 1886, granted to John A. Stonemetz on 
an application flled March 14, 1883, for improvements in devices 
for Connecting and operating together paper-folding machines and 
printing presses. The bill charges the défendants wîth infringe- 
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ment, and prays an injunction and an accounting, and also chargea 
ail interférence between said patent and two letters patent granted 
to R T. Brown, and now owned by the défendants, namely, Hfo. 
331,762, dated December 8, 1885, issued on an application filed 
May 28, 1883, and No. 322,344, dated July 14, 1885, issued on an 
application filed Angnst 4, 1884, and seeks relief under section 
4918, ËeT. St. Tlie invention in question relates to a sheet-con- 
Teying device Connecting the paper folder to the printing press wlien 
thé two machines are running together, but which, without disturb- 
ing the relative position of the machines, may be removed ont of 
the way when communication between them is not desired. The 
nature of the invention is sufflciently indicated by the claims of the 
patent aued dn, which we wUl now quote: 

"(1) The comblnation with a printing press and a folding maolilne of a 
frame or table bearing slieet-cpnveying devices spanning the space between 
said maditnes,, and adapted to be laid back upon the folding machine, sub- 
etantlally as and for the purpbse set forth. 

"(2) The comblnation with a printing press and a paper-folding machine, 
which are arrangea with relation to eadi dther substantially as shown, of a 
table or frame, A. çonsisting 6t two sections, a, a', hlnged together, and bear- 
ing conveying tapes and tape-actuating rollers, which are operatlvely con- 
nected with thé folding machine, which frame Is adapted, as shown, to span 
the space between said machinés, when desired, and convey the printed sheets 
to the folder from the press, and, when communication between said machines 
Is not desired, càh be folded back over the folder, as shown, and for the 
pnrposes mentioned. 

"(3) The comblnation with a printing press and a paper-folding machine, 
which are arrangea with relation to each other, substantially as shown, of 
the frame or table. A, composed of the jolnted sections, a, a', the rollers, D 
and E, at the upper end of said frame, the rollers, D' and B', on the folder 
near the lower end of said frame, the pnlleys, H, H', and belt, h, and the 
tapes, c and d, substantially as and for the purposes set forth. 

"(4) The comblnation with a folding machine of a frame or table bearing 
sheet-conveying devices, and operatlvely connected with said machine, and 
adapted to be placed between the folding machine and a printing press, and 
removed from the printing press when not In use, substantially as and for the 
pnrpose set forth. 

"(5) The comblnation with a printing press and a folding madiine of a 
frame composed of jolnted sections, rollers on said frame and on the fold- 
ing machine supporting endless sheet-oonveylng tapes, and mechanlsm, sub- 
stantially as described, for driving said tapes, as and for the purpose set 
forth." 

Pendîng the application of Stonemetz, and Brown's application of 
May 28, 1883, tiie patent office declared an interférence between 
them, the subjects-matter thereof bcing thus defined: 

"(1) The comblnation with a folding machine of a sheet carrier hlnged to, 
and adapted to be folded over upon, said machine, substantially as described. 

"(2) The hlnged carrier provlded with the tape-carrying rollers and the 
tapes, in comblnation with a folding machine havlng sultable rollers for the 
réception of said tapes, and meàns, substantially as described, for driving the 
latter. 

"(3) The comblnation with a folding machine of the jolnted and hinged car- 
rier, construeted and operatlng substantially as described and shown." 

Upon the question of priority of invention, the décision of the 
examiner of interférences was in favor of Stonemetz; and upon ap- 
peal that judgment was affirmed by the board of examiners, whose 
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ruling, upon further appeal, was approved and afflrmed by the com- 
missioner of patents. Brown then flled a disclaimer, wh'ich was in- 
corporated in his spécification forming part of letters patent No. 
331,762, in the words following: 

"I do not clalm, broadly, the comblnation wlth a foldlng madilne of a 
sheet carrier hinged to, and adapted to be folded over upon, sald machine; 
nor do I clalm, broadly, the hinged carrier provlded -wlth tbe tape-carrying 
rollers and the tapes, In comblnation wlth a foldlng machine haviog sult- 
able rollers for the réception of sald tapes, and meanS for drlvlng the lat- 
ter; nor do I clalm, broadly, the comblnation mth a lolding machine of the 
jolnted and hinged carrier." 

This patent (No. 331,762) contains a single claim, as follows: 

"In a sheet-earrier attachment for foldlng machines, the comblnation. In 
the frame of sald carrier, of the parts, B, B, and C, the hinges, b, Joining the, 
parts, B, B, together in a manner substantially as shown, whereby the two" 
parts wlll fold wlth their under sldes together; the hinges, C, 0', Jolnlng 
the lower part, B, to the part, C, in a manner substantially as shown, 
whereby the parts, B, B, wlll fold over onto the part, C,— substantially as set 
forth." 

The parts, B, B, are two sections of the carrier frame, which 
are united by the hinges, b, placed on the under side, so that the 
frame will fold together, with its upper side outermost. The part, 
C, is a pièce secu'rely fastened to the top of the folder, at a proper 
inclination, and to it the carrier frame is connected by the hinges, 
C, C In this latter partieular consista tihe distinguishing dif- 
férence between thîs device and the device shown in the Stonemetz 
patent, which describes a connection between the carrier table and 
the folding machine by means of holes in the lower end of the 
table which engage with pins on a bracket on the side or front of 
the folder. The défendants' alleged infringing device is construct- 
ed in accordance with the patent No. 331,762. 

The défense which raises the principal question in the case is 
thus stated in the défendants' printed brîef : 

"(1) That Brown invented the device shown In hIs patent, No. 331,762, 
which Is the alleged infringing device, before Stonemetz invented the device 
shown tn the Stonemetz patent ta suit, and communlcated sald invention to 
Stonemetz." 

But it appears by reliable, and indeed uncontradicted, testi- 
mony that as early as February, 1882, before Brown's alleged in- 
vention of the device shown in his patent No. 331,762, Stonemetz 
had conceived and described to the witness Walter G. Bennett 
an attachment between a printing press and paper folder, consist- 
ing of a table bearing sheet-conveying devices, namely, tape-carry- 
ing rollers and the tapes, spanning the space between the two ma- 
chines, and adapted to be laid back upon the folding machine 
when not in use; and such a device Stonemetz set up and put into 
opération at Somerville, Mass., in the month of June, 1882, at 
least four months before Brown's alleged conception of the in- 
vention. This Somerville attachment embodied the improvement 
hère in question, except that the carrier table was not hinged in 
the middle, or to the folder. As respects the latter features of 
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the invention, the positive testimony npon the question of priority 
is confllcting, and is conflned to Stanemetz, on the one side, and 
to Brown, on the other, as the case is presented to us. The tes- 
timony of Edelen, taken in the interférence prôceedings, and hère 
offered by the plainttff, clearly, is inadmissible. Eichardson v. 
Stewart, 2 Serg. & R. 84; Clow v. Baker, 36 Fed. Eep. 692. So, 
also, are Edeleh's ex parte aflQdavit and letters offered by the de- 
fendants. Edelen's ttireatening letter of November 29, 1887, ad- 
dressed to Stonemetz, and his subséquent conduct, excused the 
plaintifl from putting him on the stand, and the défendants hâve 
not thought it proper to callJiim. There are, however, some cir- 
cumstances tending to show the rightfulness of Stonemetz's claim 
to priority. The Somerville machine, which he undoubtedly de- 
vised, waô the primary type of this invention. Then, Brown was 
a workman in the employ of the Stonemetz Printers' Machinery 
Company, acting under the gênerai instructions of Stonemetz, who 
jwas an inVentor in this line, and not untU after Brown quit the 
service of that company did he set up claim to the invention. 

But, at any rate, hère the burden of clear, affirmative proof is 
upon the défendants. The Stonemetz patent itself affords a prima 
facie prèsumption that the patentée was the original and flrst in- 
Jventor of the devices therein claimed, and to overthrow that prè- 
sumption the évidence must be free frôm doubt Rob. Pat § 1023; 
'Patterson v. Dufif, 20 Fed. Eep. 641; Dufly v. E«ynolds, 24 Fed. 
Eep. 855. Again the concurrent judgment of the examiner of inter- 
férences, the board of examiners, and the commissioner of patents, 
while by no means conclusive, is nôt without weight. Machine 
Co. V. Stevenson, 11 Fed. Eep. 155; Celluloid Manufg Co. v. 
Chrolithian Collar & Cuff Co., 24 Fed. Eep. 275; Kirk v. Du Bois, 33 
Fed. Eep. 252, 254. Furthermore, Brown's subséquent disclaimer, 
upon the strength of which he obtained the allowance of the re- 
stricted claim of hls patent No. 331,762, although not an estoppel, 
yet bears strongly against him in the présent contest. It can, 
then, we think, be afflrmed coafldently that this défense is not 
clearly established. And, upon the wholfe case, our conclusion 
upon the question of priority hère raised is with the plaîntiff. 

We flnd ùothing in the English patent to Davies anticipatory 
of this invention, or suggestive of ît The défendants' OAvn ex- 
pert admits that the drawing of the English device is obscure. It 
certainly is so. Nor are we required, by reason of anything disclosed 
by that patent, or the American patents in évidence, or by the 
MUwaukee device, to read into the claims of the Stonemetz patent 
such précise limitations as would relieve the défendants from the 
charge of infringement. We think infringement îs hère shown of 
ail the claims, upon any falr construction of them. And we need 
scarcely add that even if Brown's patent, No. 331,762, shows a pat- 
entable improvement, yet it affords the défendants no justification 
for their use of the original invention. Blake v. Eobertson, 94 TJ. S. 
728, 733. The plaîntiff, îi.erefore, îs entitled to a decree for an tn- 
junction and an account. 
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But we think a case for relief under section 4918, Eev. St., has not 
been made out. In the statutory sensé, patents interfère only wlien 
they claim the same invention, în whole or in part Mannfacturing 
Ck). V. Craig, 49 Fed. Eep. 370. And in a proceediog under section 
4918 the court cannot go bejond the claims, and consider gener- 
ally the two patents as a whole. Id. It has been held that an 
interférence does not exist, within the meanîng of the statute, 
between a patent haring a dominant broad claim and a junior pat- 
ent having a subordinate spécifie claim. Morris t. Manufacturing 
Co., 20 Fed. Eep. 121; Pentlarge t. Bushing Go., Id. 314. Hère the 
claim of Brown's patent, No. 331,762 is not cœxtensive with any 
of the claims of the Stonemetz patent, but is a Tery spécifie and 
subservient claim. Whether he shows patentable novelty to sus- 
tain his claim is a question not involved in this interférence issue, 
(Kob. Pat. § 724,) and upon which we are not now called on to ex- 
press any opinion. If there is no interférence between the Stone- 
metz patent and No. 331,762, certa'inly none exista between it and 
No. 322,344, and, indeed, this particular part of the plaintiff's case 
has not been pressed. 

A decree may be drawn in accordance with this opinion. 

BUFFINGTON, District Judge, concurs. 



AOOUMULATOR CO. v. JULIEN EIjEOTKIO OO. et al 

(Circuit Court, S. D. New Tork. July 18, 1893.) 

L Patents fob Inventions — Duration of Kight— Pbiob Fokbign Patent. 
Ttie tests of identity of invention for tlie purpose of caustng a domestic 
patent to expire on the expiration of a forelgn patent, as provided by 
Bev. St § 4887, betng collated from the leadlng cases qf Siemens' Adm'r 
V. Sellers, 8 Sup. Ot Rep. 117, 123 TJ. S. 276, and Commercial Manuf'g 
Co. V. Faii-banli Canning Co., 10 Sup. Ct Rep. 718, 135 U. S. 176, are: 
Is the principal invention of the domestic patent found in the foreign 
patent? Is the subjeet-matter of the one the same in ail essentlal par- 
ticulars as that of the other? Would a structure made pursuant to 
the foreign patent Infringe the domestic patent? Could both patents 
havo bew.' gtanted in this coimtry? 

8. Sahb. 

The two patents need not be In Identical garb, or employ Identical 
forms of expression. 

8. Bame. 

Evidence of an intention to patent the same Invention h» the two pat- 
ents is material and Important 

4. Sahb. 

Admissions, express or implled, that the two patents are respectively 
for the same invention as a third and earlier patent, Issued in a thlrd 
country, are material and important. 

5. Bame — Effeot of Disclaimisb. 

The comparison should be instituted wlth the domestic patent as it 
was issued, and not as it may afterwards exist, after belng eut down 
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by s (Jlsclalmér and Umited by the state of tJje art. If a patent, when 
granted, covera an invention which ^d been pi-evloiisly covered by a 
for^gn patent, it expires wlth the foreign patent, notwithstanding tte 
fact ths,t It bas subseqnently been pared down to cover only one metbod 
' of prtUiticing the Invention, or retitricted to a single clalm. 

«. SAMi!— ï>BOCESS AND PkÔDUCT PATENTS. 

Tbougb the domestlc patent clalm the product, and the foreign patent 
clalni tbe procees, stUl, where tbe process makes tbe product, and the 
prodnct can be made only by the process, the product and the process 
constitùte one di8c6very, and the patents are lôr the saine invention. 
Mosler Sofe & Lock Oo. v. Mosler, 8 Snp. Ot. Rep. 1148, 127 U. S. 354, 
and Elununer v. Sargént, 7 Sup. Ct. Rep. 640, 120 V. S. 442, foUowed. 

7. Samb. 

Thé date of issue oï the domestic patent Is controlling, under Rev. St. 
§ 4887, not the date of ; application theref or. Gramme Electrlcal Co. v. 
Amoux & Hochhausen Blectrio Co., 17 Fed. Rep. 838, 21 Blatchf. 450, 
and dÈdiBon Electric LIght Co. v. United States Electric Lighting Co., 
35 Fed. Rep. 134, followed. 

8. SaMK— RtGHT TO ExTKNb FORBIGN PATENT. 

The right to obtaln an extended term of the foreign patent on appU- 
cation withln a tlme llmited, if not availed of by actual application 
withln such tlme, does not constitute snch a potentlaJ term in the foreign 
patent as to prolong the domestic patent through or into such extended 
term. Consolidated Roller-MUl Co. v. Walker, 43 Fed. Rep; 575, 580, 
distlnguished. Bâte Refrlgeratlng Co. v. Glllett, 31 Fed. Rep. 809, Bâte 
Refrigerating Co. v. Hammond Co., 9 Sup. Ct. Rep. 225, 129 U. S. 151, and 
Huber v. Manufacturing Oo., 38 Fed. Rep. 830, 63 O. G. 311, 13 Sup. Ct. 
Rep. 603, clted. 

9. Samb— International Convention. 

The international convention of March 20, 1883, to whlch, among oth- 
ers, Spàin, France and the United States are parties, has not the force 
of a statute in the United States. 

10. Same— Secondaby Battbky Patents. 

Letters patent No. 252,002, issued to Camille A. Faure, on January 
3, 1882^ for an improvement in secondary or storage batteries, are for 
the same invention as Spanish letters patent granted to the said Faure 
on June 27, 1881, for the term of 10 years, and said United States let- 
ters patent expired on June 27, 1891, wlth the expiration of said Span- 
ish letters patent. Brush Electric Co. v. Electrlcal Accumulator Co., 47 
Fed. Rep. 48, 55, dlstinguished. Brush Electric Co. v. Julien Electric 
Co., 41 Fed. Rep. 679, 683, 685, cited. 

In Equity. Bill for infringement of a patent On rehearing. 
Decree dissolving injunction. 

The first clalm of the patent granted to Camille A. Faure, January 3, 1882, 
as llmited by a dlsclalmer to an électrode of a seoondary battery to which 
the active layer Is applied in the form of a palnt, paste or cernent, insoluble in 
the electrolytio liquld, -was sustalned by this court March 18, 1889, 38 Fed. 
Rep. 117. It was a«ain sustalned on rehearmg. 39 Fed. Rep. 490. On the 
19th of October, 1891, an order was made permitting the défendants to amend 
thelr answer by settlng up the grant and expiration of a Spanish patent is- 
sued to Faure, June 27, 1881, for the term of 10 years. 47 Fed. Rep. 892. 
Proofs were tafcen on thls new Issue, and the cause now cornes on for rehear- 
ing upon thls issue alone. 

Trederic H. Betts, for complainant. 

0. E. MitcheU, William H. Kenyon, and Robert N. Kenyon, for 
défendants. 
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COXE, District Judge, It is prored beyond question that a 
Spanish patent was issued to Camille A. Faure June 27, 1881, for 
a term of 10 years, and that this patent expired June 27, 1891. 
If the Spanish patent was for the same invention as the patent 
in suit, it is manifest that the latter expired June 27, 1891. Thia 
is the only question: Was the Spanish patent for the same in- 
vention? Section 4887 of the Kevised Statutes provides: 

"But every patent granted for an Invention whlch bas been prevlbusly 
patented In a forelgn country shall be so llmlted as to expire at the same 
time -wlth the foreign patent; or, if there be more than one at the same 
time, •with the one having the ehortest term." 

In the leading cases of Siemens' Adm'r v. Sellers, 123 U, S. 276, 8 
Sup. et Eep. 117, and Commercial Manufg Co. v. Fairbank Can- 
ning Co., 135 17. S. 176, 10 Sup. Ct Bep. 718, the suprême court 
bas made the test of identity to dépend upon the following prop- 
ositions: Is the principal invention of the domestic patent found 
in the foreign patent? Is the subject-matter of the one the same 
in ail essential particulars as that of the other? In other words, 
wiU a structure made pursuant to the foreign patent infringe the 
domestic patent? Could both the patents hâve been granted in 
this country? 

Woxdd a person skilled in the art, after reading the description 
of the invention covered by the Spanish patent, be able to con- 
struct the électrode described and claimed in the United States 
patent? In approaching the subject of identity, it should be re- 
membered that Faure is a Frenchman, and that the first description 
of his invention was written in the French language. From this 
original it was translated into Spanish and English. Making 
allowance for philological différences, for errors and unavoidable 
changes in translation, and for dissimilarities in patent-ofQce pro- 
cédure, it could hardly be expected that the United States and 
Spanish patents would émerge from such an ordeal in identical 
garb, even though it were the avowed purpose of the inventor to 
make them the same. There seems to be no doubt that the ap- 
plication as flled in the patent otâœ at Washington was almost 
an exact counterpart of the Spanish patent, and that both the pat- 
ent and the application were translated from one and the same 
French original. "It is évident," says the complainant's brief, 
"that the original American application was very much like the 
Spanish patent. The claims were dififerently phrased, but it is 
quite possible that they were intended by the translater to cover 
the same subject-matter." Faure's invention was described by 
him in the same language, and was presented for their approval 
to the patent officiais of three countries differing widely in their 
methods for the protection of inventors. If he had made any new 
discoveries between the date of the French patent and the dates, 
respectively, of his application in Spain and in the United States, 
he certainly failed to note the fact in either spécification. The 
proof that he did make such discoveries is very unsatisfactory. 
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{niis.lîeing so, it preeludes the ideà that Faure had made maûy kin- 
dted Inventions along the same Unes, which he was désirons of pro- 
tectinf. Like Mr. Brush for instance. 47 Fed. Rep. 48, 51, 54. 
Clearly it was Ms intention to take ont a patent for tlie same in- 
vention in the two countries. This is not disputed. One of the 
experts for the complainant says: "Thèse patents [Faure's] in- 
tended to cover the same invention, differ widely." 

Faure had taken an important step fonvard in the construction 
of secondary batteries, which may be broadly stated as an improve- 
ment on the method of Planté, by adding directly to the support 
the layer of active material which Planté produced by disinte- 
gration after weeks and months of effort. This invention Faure 
deseribed; this invention he endeavored to hâve patented in France, 
Spain and the United States. It is now said that he faUed in this 
undertaking; that he patented one invention in Spain, and another 
in France and in this country. It is argued that this resuit was ac- 
complished because Faure failed to patent in Spain the invention in 
the form in which he had actually embodied it, and in which its suc- 
cès» had been proved in France — the one form which makes it 
thoroughly practical and useful. In other words, that he failed 
to describe the most valuable part of his invention although 
fully known to him at the time. The inquiry naturally, suggests 
itself, how can this be? How can such a resuit be reached — an 
attempt to patent one invention and the actual patenting of 
another— without the participation or knowledge of the inventer? 
It wiU be found on examination that the supposed différences, 
which are so greatly magnifled, are différences of form and not 
of substance and grow out of différent environments and forms of 
expression. The inventer has deseribed several ways in which the 
active layer may be applied and it is not surprising that the officiais 
of Spain shoùld hâve given prominence to one way and those of this 
country to another way. 

Agaln, there is an express admission that the United States and 
French patents are the same, the spécification of the former stat- 
ing that the invention was "patented in France, October 20, 
1880," and in the oath attached to the application Faure swears 
that the invention "has been patented to him by letters patent of 
the French government." There is also an admission, at least, 
by implication, that the Spanish and French patents are the same. 
The Spanish law permitted a patent for 20 years, "if it has for 
its object new and original inventions," but if the inventor had 
obtained a patent therefor in one or more foreign countries the 
term was for 10 years only. The French patent had been granted, 
(October 20, 1880,) when the application for the Spanish patent 
was flled, (April 16, 1881.) The inventer asked for a 10 years' term 
in Spain presumably because he knew that he was not entitled to 
a 20 years' term, the invention having been patented in France. " 

Furthermore, the proceedings instituted on behalf of the com- 
plainant to rèinstate the Spanish patent proceeded upon the theory 
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that the French and Spanish patenta were for the samè invention. 
A concession that the French and Spanish patents are the 
same, is also a concession that the United States and Spanish 
patents are the same. The latter two cannot both he like tte 
French patent without being like each other also. The descrip- 
tion of what Faure discovered was the same in both cases. If 
the domestic patent is for another invention, the patent should 
hâve been granted to the patent-oflBce officiais and not to Faure; 
the changes are theirs and not his. Not only are the two de- 
scriptions f rom the same source, but the drawings, except in a 
few unimportant détails, are identical. 

It is a mistake to start ont with the hypothesis that the United 
States patent in terse and perspicuous language, describes the ap- 
plication of the active material in the form of paint, paste or 
cernent, and stops there. It is a mistake to compare the Spanish 
patent with a patent thus assumed to be clear in language and 
limited in scope, for it wUl be found on examination that neither 
patent is free from ambiguity, and that the real invention of 
Faure is as plainly proclaimed in the one as in the other. The 
comparison should be instituted between the patents as they were 
issued, and not between the Spanish patent and the United States 
patent as it now exista af ter being eut down by a disclaimer, and 
limited by an art existing in this country, of which the inventor 
knew nothing. If a patent, when granted, covers an invention 
which has been previously covered by a foreign patent, it expires 
with the foreign patent, notwithstanding the fact that it has sub- 
sequently been pared down to cover only one method of practi- 
cing the invention, or restricted to a single claim. A disclaimer 
cannot add a new invention to the patent. Assume the case of 
a foreign patent and a United States patent subsequently granted 
in language precisely identical. Assume that, pursuant to the 
décision of the court or for other reason, the inventor has dis- 
claimed ail of the claims but one and that one is so restricted that 
it covers only one feature not made prominent in the original 
patent; can it be said that this proceeding whoUy changes the 
scope and purport of the patent, making it, in fact, a patent for 
a différent invention? If so, disclaimers wUl be put to new and 
important uses never dreamed of before. When it is remembered 
that Faure intended to claim broadly in both patents ail described 
methods of adding the active material, giving no especial préf- 
érence to any one, there wiU be less difûculty in perceiving that 
"the principal invention is in both." 

But let it be assumed that the inquiry is: Was the invention 
of the United States patent, as now construed and limited, pre- 
viously patented in Spain? Does the Spanish patent cover the 
method of constructing a secondary battery électrode to which 
the active material, insoluble in the electrolyte, has been mechan- 
ically applied in the form of a paint, paste or cément prior to im- 
mersion in the battery fiuid, so as instantly to become porous? 
Does it cover that? If so, it must be conceded on aU sides that 
v.57F.no.5— 39 
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it,,i^jfor;1Jie same ijiveution. Both. the Spanish. and Ameriçaii 
patents relate to secondàry batteries and to Improvements ùpon 
the method of Gaston Planté. Other slmilarities and différences 
will best be appreciated by placing side by side tbe parts of the 
two patents which relate chiefly to the invention when limited as 
above fltated. 



^ SPANisH Pathitt. 

An imllmited power df accumulatfon 
is obtàiiied and rapidly manufactured, 
flrst, by conering with plastic deposits or 
galvanic coatings, or coatings of a 
Chemical precipitate, the éléments of 
the secotldàry piles (of the ihventor) 
with a; Bpon^y or poroua coat of lead, 
of the tmcliness that may be deemed 
fit ■'■;-■ 

The Buppprtiiig surface iS of lead or 
any other material, and is Cû^ered by 
either galvanp-plaatic pjrocess, pr by a 
âeposii in the form of a.pasle of some 
maiter, that rtiay be minium'; or an oxide 
of lead, or aay sait of lead whatever, 
insolublç, inthe liquid of the pile, or 
with one 0,1: more salts pf met^ls capa- 
ble of aocUmulating or storing eleotric- 
al ënergy each as manganèse «nd oth- 
ers. 

The poroaity of the lead<l^e reduced 
as well as the oxidized) caiS beincreased 
by the incorporation of inert matters, as, 
for example, coke, in the cokting of the 
oxide or in that of^ the lead ^alt. 

For the partitions or compartments, 
the object of which is to prevent the 
séparation and fall of the pOrous lead, 
felt, cloth, asbestosboard, linen or any 
other porous matter not susceptible of 
altération in conséquence of this use, 
may be used; the Object of this porous 
matter, whatever it may be, is to hold 
fixed in its place against the support, 
the active composition. In fact, we 
could employ for the samé purpose wire 
cloth of lead, or any other proper métal, 
but, in such case, it will be necessary 
to secure to the support this porous 
layer, for thé purpose of holding the 
composition; différent means can be 
adopted for securing it, and this will 
dépend upon the nature of the support; 
for example, rivets of lead, or of any 
other convenient material; that is to 
say, a n^aterial such that the action of 
the liquid of the Ijattery upon it may 
not cause the formation of injurious 
products. ! ' 

Instead of rivetp placedat différent 
points, a contipuoiis pressure may be 
obtâined by means of throads of wool, 
placed across the whole. 

Figure flrst represents a couple f ormed 
by two éléments, A and B, each of 
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An unTimited accnmulating power is 
obtâined. The électrodes are made by 
the addition or application of a layeV 
of an active material— métal, metallic 
oxide of sait — which layer is or at once 
becomea porous' or spongy, tosui table 
plates or supports, which may be of 
suitable non-metallic substances as well 
as of métal. This active material may 
bé applied in varions ways, so- as to ob- 
tain a layer of the desired depth, as in 
■ the form ofpaint, pasteor cernent, in the 
form oî a depoait by galvanic action or 
Chemical précipitation, or otherwise. 

In order to render the active layer 
more porous, the material composing it 
bas preferably inert material — sueà, for 
, exflmpkj as crushed coke — mixed with it. 
The active layer is retained in position 
upon the support by means of an open- 
worli:, perforate or porous médium or 
partition, which, whilê allowing free 
percolation of the electrolytic liquid, 
preventa the active material from sepa- 
rating either spontaneously or by the 
slight jarring to which it is liable to be 
subjected. The retaining médium or 
partition is made of material which is 
not liable toibe acted upon by the elec- 
trolyte used— for example, of felt, cloth, 
aabestos paper or board. netting of cane, 
gutta-percha, or caoutchouc, wire-cloth, 
of lead or other suitable. métal, porous 
éarthenware, and the like. 

The fastening can be made by rivets. 
cément, or winding with woolen or 
cotton yarn, or otherwise. 
, Secondàry batteries, like ordinary 
galvanic batteries, can be made with a 
séries of cells side by side, or one above 
the other, with the intermediate walla 
common to the two adjacent cells. In 
mailing such batteries it ia advanta- 
geous, and in some cases essential, to ap- 
ply a non-porous partition of rubber or 
other suitable substance to the plates, 
80 as to eut ofE ail communication be- 
tWeen the cells. This combination of 
non-porous diaphragms with the élec- 
trodes in such secondàry batteries con- 
Btitutesa portion of the invention. 

Figures 1 and 3 are views in vertical 
section of single cells, the cell shown 
in Fig. 2 being provided with porous 
média for retaining the active layer on 
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which is fbrmed by a thin plate 6t lead,. 
covered wîth a porpns œetallic coàting, 
and submerged in a rectanguïar vessel, 
containing watçr apj'lula''ed with sul- 
phuric acid. 

jigure second shows in vertical sec- 
tion a circular couple or cell, formed by 
an élément of lead, A, and a rod or 
plate, B, of lead pr carbon; C is a por- 
ous vessel, and D, the extéirnal vessel 
containing the acidulated liquid. 

An intimate mixture of coke and sul- 
phate of lead is then prepared in such 
a vpay that it may be porous, and for 
this purpose may be used eifher crushed 
coke, sawdust, or any other similar 
substance that may be convenient: this 
mixture is placed between the vessel C 
and the élément B, and also between 
and the élément A, but by making use 
of some proper device, such as a porous 
pièce of earthenware, or in any other 
way itwill be possible to hold together 
with the élément A the coating of said 
mixture, leaving free the space required 
for the acidulated water. 

The figures third and thitSpis repre- 
sent à bâttery of many cells, connecte4 
in tension 

The figures 4th in élévation and 5th 
in cross-section both represent a sup- 
port à covered with a coating b ofapasie 
of minium, which is maintained adhèr- 
ent to the support by a porous felt C 
held by some clamps/. 

To prépare two éléments we com- 
mence by establishing and seçuring a 
séparation or partition, as will be, here- 
inafter explained; after this is done, 
they are set up and mounted in couples, 
with a liquid, such as water mixed with 
sulphuric acid, and by submitting them 
afterwards to the action of an electric 
current, we obtain on one side a coat- 
ing of peroxidated lead, and on the 
other a coating of reduced lead. Tbe 
pair thus formed is coaverted înto a 
real deposit or récipient, cnarged with 
disposable electricity, and while the 
discharge is made, the reduced lead be- 
comes oxidized, aijd the peroxidated 
lead is reduced until the pair cornes 
once more to an inert condition; that 
is, ready to receive a new charge of 
electricity. 

Summing up, therefore, the varions 
détails already explained, the object of 
this invention is constituted by the im- 
proved batteries or secondary piles, 
which, haying a small bulk and a very 
light weight, allow the storage or ac- 
cumulation of a considérable quantity 
of electric energy, and its principal 
features are the following, to wit: 

FiBsT. — The new process, devised by 



the électrodes, and that in Fig. 1 being 
without such média. 

The cell shown in Fig. 1 consists of 
two parts, A B, formed each of a thiu 
plate of lead covered with a porous me- 
tallic coating, 0, and placed in a rec- 
tanguïar yessel, D, containing an elec- 
trolytic liquid, F, of, say, sulphuric 
acid and water. The porous metallic 
coating may be made of lead, or an ox- 
ide or sait of lead applied to the lead 
plates in any suitable way. In Fig, 3 a 
circular cell is shown, one électrode be- 
ing inclosed in the other. The rod B, 
of lead or carbon, is placed in a porous 
vessel. G, and is coated with the active 
accumulating or absorbing material, C, 
sa^ sulphate of l^ad mixed thoroughly 
with coarse coke, sawdust, or other ma: 
terial adapted io make the mass more 
porous. The other électrode consists 
of a pièce of lead. A, with its inner 
face covered by apaste or mixture, Z, of 
sulphate of lead and coke or équivalent 
material, which is held in placé by a 
porous médium or partition, Gt'. A 
suitable space is left between the parti- 
tion G' and the vessel G for the elec- 
trolytic liquid. D is the containing- 
yessel. 

The battery shown in Figs. 3 and 3i>'s 
has a number of éléments connected in 
tension. 

The électrode shown in Figs. 4 and 5 
consists of a support a covered on both 
sides with a layer of lead oxide c, held 
io place by sheets of felt b, fastened by 
rivets / of lead. 

In charging, the electricity acts to 
produce a reduced mass of porous lead 
on one électrode and a mass of perox- 
jde of lead on the other. When tbe 
battery is discharged the reduced lead 
becomes oxidized, and the peroxidized 
leSid is reduced until the equilibrium is 
restored. When again connected with 
a source of electricity the oxidized lead 
on one électrode is again reduced and 
the lead on the other is again peroxi- 
dized, and the battery becomes charged 
ready to give out a current when re- 
quired. 

The oxides or salts of lead not solu- 
ble in theelectrolytic liquid aredeemed 
the most advantageous for covering the 
supports of the électrodes. The inven- 
tion ia not, however, limited to thèse, 
but inclurtes generally substances capa- 
ble of absorbing or storing electric 
energy in the manner described — for 
example, manganèse or any sait the 
oxide of whose base is insoluble. 

What I claim is: 

1. As an improvement in secondary 
batteries, an électrode consisting of a 
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tli6 inv^entor for obtainîng rapidly and 
ecoBëmically électrodes, able tb retain 
and |ceep a large amonnt of eleëtrical 
energy', à process whlch consista in 
covering the électrode or support witl» 
a côat ofmetallic substance, porous ^r 
spongy, formed and deposited with 
•whatevér thickness may be required, 
by gaWanic process, chemical précipi- 
tation or adhérence. 

8BC0ND.--The devices already ex- 
plained for covering the supports, made 
of lead or any other proper Substance, 
with a tliick ht thin coating (at 'will) of 
a porouàbr spongy substance, capable" 
of keâpitig the electrical energy at the 
disposai of whosoever may want to 
make use of it. 

Thied.— Thç new application of the 
bordért, paddinS or gamture of India 
rubber, felt and othér proper sub- 
stanceë, to toaintain and préservé ad- 
hèrent to the supporting plates, the 
c«me?i<" or layers of metallic inatters, 
such àa lead, specially in a porous or 
spongy ^condition as above set forth; 
said metallic matter may besides be 
mixed or not with inert matter. 

FbUKTH.^The arrangements above 
stated 'are applicable to thé case in 
which the secondary piles are constl- 
tuted by single léaden shéetâ forming, 
according to Mr. Planté's method. 

FiFTH. — The arrangement of piles or 
combined éléments of paraliël faces, 
fôrming liquid Hght compartménts bg- 
tween each élément, thus cdn'ftitutin^ 
piles, having as many couplée as may 
De the number of éléments less'bne. ' 

SixTH.— Thfei arrangements and the 
means of Construction deacribed herein 
and; représented in Figs. 4thj 8th and 
6th of the annexefl' drawing, devices 
and arrangement? which allow the in- 
venter to store oraccumulate electrical 
force, àhd ihis in a small bulk to be 
transported to any place that may be 
convenieùt; he being at liberty to em- 
ploy thèse devices ànd arrangements 
either conjointly or severally. 



support coated , on one or more faces 
■wîfn an active layer of absorptivé sub- 
stance — such as métal or metallic com- 
pound applied thereto in the described 
condition — so as to be or instantly be- 
come spongy, and thus capable of te- 
ceîVing and discharging electricity, as 
stàted, in contradistinction to a metal- 
lic plate itself rendered spongy by the 
dîsintegrating action of electricity, sub- 
stantially as and for the purpose set 
forth. 

3. In a secondary battery, an élec- 
trode having a plate or support coated 
with an active porous layer of métal or 
metallic compound, with inert material 
— such as crùshed coke— mixed or in- 
cbrporated therewith, substantially as 
described. 

3. In combination with the plate or 
support of an électrode and active 
spongy layer thereon, an openwork, 
peirforate, or porous médium for hold- 
ing said layer on the plate or support 
of the électrode, substantially as de- 
scribed. 

4. In a seçopdary battery, a séries of 
Ciells, comprising each a pair of elec- 
li'bdes with an active spongy layer 
thereon, combined with non-porous par- 
titions betweèn adjacent cells, substan- 
tially as and for the purpose set forth. 

5. An électrode for secondary batter- 
ies, comprising a support, an active 
spiongjr layer of metallic substance, and 
a hofding médium through which the 
battery-fluidSmay pass, adapted to hold 
said layer on s^iid suppbrt, said support, 
layer and holding médium being ail 
faétened together, so as to be capable 
of transportation, substantially as de- 
scribed. 

6. A battery' comprising a séries of 
plates clàmped together with strips of 
rubber or like material placed between 
evéry two placed near the edges, so as 
to fûrm the bottom and ends of narrow 
troughs or cells with open tops, the 
sides of the troughs or cells being 
formed by the, plaies, and the latter be- 
ing clamped flrmly, so that liquid-tight 
joints are formed, substantially as de- 
scribed, the projecting edges of the 
plates, when metallic, being protect- 
ed by insulation, substantially as de- 
scribed. 

The ItaJics do not appear în the originals. 

Without pausing to examine the varions features of the Spanish 
patent relating to the porous holding média and the arrangement 
of the électrodes in a séries of cells, which will he lound in each 
instance to be similar to the United States patent, I proeeed at 
once to consider whether or not what is now called the principal 
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invention is found in each. The use of a paste is not, it is true, 
recommended in the Spanish patent as the best way of applying 
the active material, but neitlier ia it in the United States patent. 
It is suggested in both, but the language is rather more gênerai 
in the latter than in the former. The United States patent says: 

"This active material may be applied in various ways, sô as to obtain a layer of 
the desired depth, as in tlie form of paint, paste or cernent, in the form of a de- 
posit by galvanic action or chemical précipitation or otherwUe. " 

No préférence is hère expressed for one way over another. The 
United States patent does not inform the public how the paint, 
paste or cernent is prepared or applied. The use of sulphuric acid 
is not suggested as an ingrédient, and the use of a spatula is 
not suggested for making the application. This is equally true of 
the Spanish patent. But if a man of ordinary intelligence would 
know that a paint, paste or cernent of active material is not to be 
applied by galvanic or chemical processes he would know equally 
well that a plaster of active material or a paste of minium is not to 
be so applied. The Spanish patent certainly suggests the mechanic- 
ally applied paste coating, and could be limited to such a coating 
by disclaimer as well as the United States patent. If the words 
"galvanic proceps, chemical précipitation or" were omitted from 
the flrsi claim of the Spanish patent, and corresponding words were 
strîcken from the description, the patent would protect the paint, 
paste or cernent method as eflectively as the United States patent: 

The Spanish patent describes the supports as covered ''by a 
dtpcsit in the form of a paste of some matter that may be minium;" 
and, again, "with a coating 6 of a paste of minium, which is main- 
taincd adhèrent to the support by a porous felt C held by some 
clamps." To the ordinary mind this language seems perfectly ciear; 
it menus just what similar language means in the United Stàres 
patent. To give to it a différent signification the words must bé 
wrested fiom their ordinary meaning, the improbable substitùted 
for the probable, and incongruity for common sensé. One of the 
criticisms made by the complainant's experts is that the lan- 
guage referred to is an appropriate description of coating by 
galvanic action or chemical précipitation. In order to meet this 
suggestion it is shown that a paste of minium, either by galvano- 
plastie action or by chemical précipitation, is, for ail practical pur- 
poses, at least, ont of the question; it can only be applied mechanic- 
ally. The Spanish patent also speaks of covering the éléments 
with "plaster coatings." The flrst claim is intended, inter alla, to 
secure the process of covering the électrode with a coat of active 
material by "adhérence," and the third claim refers to "the cément 
or layers of metallic matters." If the language quoted from the 
Spanish patent does not convey to the mind as clear an idea of 
what Faure actually did as the phrase "in the form of paint, paste 
or cément," it is only because this expression did not occur to him 
or the soliciter who prepared the description of the Spanish pat- 
ent. The phrase does not occur at ail in the spécification filed with 
the application for the United States patent or in the description 
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and daims as they originàlly went to tâe issue dMsidn. It seéma 
to hâve originated wïtii the solicitor who prépared thé amended 
spécification as the: cftitcbme of a fortùnate accident. 

In the Spanish palfent "paste" Is used, "cément" is used, and, 
if "paint" is omitted, îts place i^ supplied by ""plaster," which is an 
equally appropriate word. Sir William Thomson, in describing the 
Fanre invention, used thls word in préférence to ail others. He 
said: "The battery consisted of sheets oî le&d plastered over with 
a paste of moistened red-Iead." If the Spanish patent had said that 
"the active material may be appiied in thê form of plaster, paste, 
or cernent," it would probably be admitted that it contained the 
invention of the United States patent But it does say exactly this, 
though not in precisely the same order— the idea is there; the in- 
formation is the same. One skilled in the art could learn the 
mechanical application in the form of a paste equally weU from 
both patents. The United States patent furnishes no information 
on the subject that is not found in equally clear language in the 
Si)an;gh patent. It is true that the flrst claim of the former is 
for a i>roduct, and of the latter for a process, but the process niakes 
the product, and the product can be made only by the process. It 
was the use of this process that was made free by the expiration 
of the Spanish patent. Where a product is produced by a certain 
process, and only so, it cannot be said that he who flrst discovers 
the process, and by it produces the product, has made two inven- 
tions. "The product and the process constitute one discovery." 
Mosler Safe & Lock Co. v. Mosler, 127 U. S. 354, 8 Sup. Ct. Eep. 
1148; Plummer v. Sargent, 120 U. S. 442, 7 Sup. Ct. Eep. 640. An 
électrode made by the Spanish process would infringethe United 
States claim; and an électrode made in Spain pursuant to the 
United States method would infringe the Spanish claim. The 
same is true if both patents are Itmited to the paint, paste, cernent 
or plaster method. 

The second claim of the Spanish patent is not clear, but it was 
intended, apparently, to cover the described means of coating the 
électrodes with the porous or spongy mass. The flfth claim is 
designed to cover the same arrangement as the fourth claim of 
the United States patent. I am constrained to think, therefore, 
that the invention of the United States patent, even though con- 
strued as the complainant insists it should be, is covered by the 
Spanish patent. Few, if any, of the conditions are présent hère 
which differentiated the foreign from the domestic patent in Brush 
Electric Co. y. Electrical Accumulator Co., 47 Fed. Eep. 48, 53. On 
the other hand, many of the reasons are présent which induced the 
courr, to hold that "Case I" and "Case J" of Brush were for the 
sarae invention. Brush Electric Co. v. Julien Electric Co., 41 Fed. 
Eep. 679, 683, 685. It îs thought that the principal invention of 
thiî United States patent is found ih the Spanish patent; that an 
électrode made pursuant to the latter patent would infringe the 
former, and vice versa, and that the former could not hâve been 
granted in this country if the latter had previously been granted 
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hère. The subject-matter is essentially the same in the two pat- 
ents. An electrician, after reading one, woBld be as able to con- 
struct a mechanically coated Taure électrode as after reading the 
other. 

It is argued that section 4887 is not applicable, for the reason 
that the United States patent was applied for before the Spanish 
patent was granted, TMs question is not an open one in this 
court. Grramme Electrical Co. v. Arnoux & Hochhausen Electric 
Co., 17 Fed. Rep, 838, 21 Blatchf. 450; Edison Electric Light Co. 
V. United States Electric Lighting Co., 35 Eed. Eep. 134. When- 
ever the able and interesting argument in support of the coin- 
plaiiiant's contention is presented to a tribunal Which is at liberty 
to consider it, it will unquestionably receive the attention it de- 
serA'es. 

It is argued for the complainant that the Spanish patent has a 
potential tenn of 20 years. The patent was granted June 27, 1881, 
for a term of 10 years. It expired June 27, 1891. On August 31, 
1891, it was declared extinct by the proper authority. On March 
20, 1883, two years after the patent was issued, Spain and France 
entered into a conrention by which, in certain circumstances, the 
terms of patents might be extended. To this convention the United 
States was a party. The director gênerai of the Spanish department 
of agriculture, industry and commerce, which department has charge 
of ail subjects relating to patents, decided that the provisions of this 
convention were rétroactive. It is probable, therefore, that if ap- 
plication had been seasonably made the patent would hâve been 
extended till June 27, 1901, But the application was not made 
until March 26, 1892, long after the patent had lapsed, and after the 
expiration of the time within which an application could be made 
for an extension. On the 30th of March, 1892, the application was 
den'ied. 

It is thought that this subséquent international convention, even 
if it had the force of a statute, and it had not, cannot be considered 
as prolonging the term of the United States patent. It is not 
necessary to consider what might hâve been the resuit if the 
Spanish patent had been extended. It was granted for 10 years; 
it expired in 10 years, and no effort was made to rehabilitate it 
until long after it had lapsed. This is not the case of a patent 
granted for a long term, but expiring because of the failure to 
obsen-e some condition subséquent. Hère the life of the patent 
waa definitely ûxed for 10 years, and it never had any other term. 
In Consolidated Koller-Mill Co. y. Walker, 43 Fed. Eep. 575, 580, 
the foreign law providing for a potential term was in force when 
the foreign and domestic patents were granted, and it was held 
that the patents were limited by the optional, and not the desig- 
nated, term. This is not such a case. Bâte Refrigerating Co. v. 
Gillett, 31 Fed. Eep. 809; Bâte Refrigerating Co. v. Hammond Co., 
129 U. S. 151, 9 Sup. et. Rep. 225; Opinion of Attorney General 
Miller, (April 5, 1889,) 47 O. G. 398; Huber y. Manufacturing Co., 
63 O. G. 311, 13 Sup. et. Rep. 603, 38 Fed. Rep. 830, 



616 FSDEEAL EEPOETER, vol. 57. 

For the reasons stated iû Brush Electric Co. v. ElecMcal Ac- 
cumulator Co., 47 Fed. Eep. 48, 55, this décision has been reached 
with reliictance. Tliose leasons do not, it is true, apply with the 
same force to an invention made abroad by a foreigner as to an 
invention made by one of our own citizens; but the statute in its 
practical opération has failed to remedy the supposed evil at which 
it was almed, and the duty of overthrowing a valuable patent un- 
der its provisions is one that the court would naturally wish to 
avoid. But the question, do the patents cover the same inven- 
tion? is fairly presented, and its décision cannot be avoided. 

After giving the complainant the beneât of every reasonable 
doubt, the court is convinced that the question must be answered 
in the affirmative. The longer the record is stiidiéd, the more 
settled becomes the conviction that the invention which Faure 
patented in Spain and in the United States was the invention which 
he made and patented in France, that, so far as the inventer was 
concerned, the language was substantially identical and that the 
changes in phraseology made by the translators and patent-office 
officiais, of which changes the inventor was ignorant, did not and 
could not operate to change the invention. 

It foUows that the défendants are entitled to a decree dissolv- 
ing the injunction issued April 12, 1889. 



EDISON ELECTRIC LIGHT CO. et al. v. BLECTBIC MANTJE'G 00. et al. 
(Circuit Court, E. D. Wlsconsln. July 20, 1893.) 

1. Patents for Inventions— Pbbmminary Injunction— Pbior Adjudications 

^-Pboof of Nbw Défense. 

Where a patent has been sustalned after protracted and expensive lltiga- 
tlon, the rlght of the patent owner to a prelimtnary Injunction against 
a new Infringer can only be def eated by a new défense, which is sustalned 
by such convinclng proof as wUl ralse a presumption that it would hâve de- 
feated the patent, if produced at the original trial. This rule requlres that 
every reasonable doubt shall be resolved against the new défense. Edison 
Electric Light Oo. v. Beaeon Vacuum Pump & Electrical Co., 54 Fed. Bep. 
678, followed, and Same v. Columbia Incandescent Lamp Co., 56 Fed. 
Rep. 496, disapproved. 

2. Same— Incandescent Electric Lamps. 

On a motion for a prellminary Injunction against the Infringement of let- 
tersjpatent No. 223,898, issued January 27, 1880, to Thomas A. Edison, for 
an Improved electric lamp, the proof s of an alleged anticipation by Henry 
Goebel In 1854, and subsequently, are insuflicient to overcome the effect 
of the adjudications sustalnlng the patent, and the Injunction should there- 
fore Issue. Edison Electric Light Co. v. Columbia Incandescent Lamp Oo., 
56 Fed. Bep. 496, disapproved. 

In Equity. Bill for the infringement of a patent. On motion for 
a preliminary injunction. Granted. 

R. N. Dyer, 0. E. Mîtchell, F. P. Fish, W. G. Beale, and H. G. 
Underwood, for complainants. 

W. 0. Witter, W. H. Kenyon, A. P. Smith, and W. H. Webster, 
for défendants. 
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SEAMAN, District Judge. This is a motion for preliminary in- 
junction. The complaint allèges infringement by défendants, man- 
ufacturers of electric lamps at Oconto, Wis., of the second claim of 
letters patent No. 223,898, issued to Thomas A. Edison January 
27, 1880, and adjudged valid, after protracted contest, in the 
circuit court for the southem district of New York, affirmed by 
the circuit court of appeals of the second circuit. Edison Elec- 
tric Light Co. V. United States Electric Lighting Co., 47 Fed. Rep. 
454; Id., 3 G. G. A. 83, 52 Fed. Eep. 300. The défendants hâve 
answered, the original answer admitting infringement of said sec- 
ond claim, as construed in said décisions, but by an amended an- 
swer (allowed at the hearing) take issue upon such infringement, 
avowedly upon their proposed new showing as to the prier state 
of the art, through the alleged Goebel invention, and the nar- 
rower construction which should thereby be placed upon said sec- 
ond daim, and further setting up prior invention by one Henry 
Goebel, not litigated in the New York case. For and against 
the motion, voluminous records, affldavits, and dépositions, with 
sundry exhibits, are presented, to which référence will be made. 

It is shown that litigation in behalf of this patent has been ac- 
tively carried on since May, 1885, both directly and eoUaterally; 
that after obtaining favorable décisions in other cases, wherein 
issues under this patent were involved, and defending success- 
fuUy against the Sawyer & Mann patent, (Consolidated Electric 
Light Co. V, MçKeesport Light Co-, 40 Fed. Rep. 21,) judgment was 
obtained in JÛly, 1891, in its action in the southern district of 
New York, against the United States Electric Lighting Company, 
sustaining the second claim of this patent, and decreeing injunc- 
tion, (47 Fed. Rep. 454,) which was aflflrmed by the circuit court 
of appeals for the second circuit in October, 1892, (3 G. G. A. 83, 
52 Fed. Rep. 300.) The défendant in that case having turned 
over to the Sawyer & Mann Electric Company the business of 
manufacturing, suit was brought against the latter, and injunc- 
tion granted, and aifirmed by the same circuit court of appeals, 
in December, 1892. 3 G. G. A. 605, 53 Fed. Rep. 592. 

It further appears that injunctions hâve been granted against 
other infringers in this circuit and in varions other circuits with- 
out serions contest, and that in the district of Massachusetts, in 
complainant*s suit against the Beacon Vacuum Pump & Electrical 
Company, the motion for preliminary injunction was vigorously 
contested upon the grounds presented hère, and in an exhaustive 
opinion handed down by Golt, J., February 18, 1893, the injunction 
was ordered. 54 Fed. Rep. 678. On the other hand, in a suit 
by complaînant against Columbia Incandescent Lamp Company, 
in the eastem district of Missouri, upon similar motion and addj- 
tional affldavits, an opinion was rendered April 21, 1893, by Hàl- 
lett, J., refusing the injunction, if the défendants should give a 
bond. 56 Fed. Rep. 496. AU of the records and affldavits before 
the courts, respectively, jn the Beacon Case and in the Colum- 
bia Case, are hère, and much additional testimony: that upon the 
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part of défendants, taken since such. hearing, in rebuttal, under 
an ordéi^ of tkis court, oeing in tte form of dépositions, and with 
cro^s-éxamination of witnesses. ïherefore, this court bas tlie 
benefit of the opinions handed down at those hearings, and the 
embarrassment, as well, of deciding hère between apparent différ- 
ences in views as to the measure bf proof demanded. 

In the opinion in the Beacon Case, the rule applicable to this 
défense against the motion îs stated, citing a munber of author- 
ities, a« f oUows : "The burden is on the défendant to establish 
this, apd every reasonable doubt ipust be resolved. against him;" 
aiso, that "the presumption of novelty is not to be overcome, ex- 
cept upon clear and convincing proof." The showing there made 
is reviewed at length, and found insufScient to meet the require- 
ments of the rule. 

The opinion in the Columbia Case is not yet reported, but in a 
copy, fufnished for this hearing, the views which controlled the 
decisipn are stated as fbllows: "Therè is not the measure of proof 
demanded by complainants' counsel, who maintain that the court 
should require proof of the fact beyond reasonable doubt. This 
degree of certainty is riôt often attained upon testimony in the 
forjn pf affidavits wheh the issue is contested, and it is not rea- 
sonable to demand such certainty as to the défense. Complain- 
ants must show a clear right in support of a preliminary writ, and 
a défense, which puts tiié case in doubt is sufficient to defeat the 
application;" and for its,, conclusions against the injunction holds: 
"It is ènough to say that there is a fair prépondérance of testi- 
mony in support of the Goebel claim."^ Décisions of the suprême 
court hâve settled beyond controversy that, for the défense of 
anticipation and prior use against a patent, the proof must be 
"clear, satisfactory, and beyond a reasonable doubt." The Barbed- 
WirePatent> 143 U. 8. 275, 284, 12 Sup. Ct. Kep. 443, 450; Cantrell v. 
Wallick, 117 U. S. 689, 6 Sup. Ct. Eep. 970; Coffln v. Ogden, 18 
Wall. 120. And that hàs been the constant rtde in this circuit. 
Smith V. Davis, 34 Fèd. Eep. 783; Manufacturing Co. v. Haish, 4 
Fed. Eep. 900, 10 Biss. 65; American Bell Tel. Co. t. American 
Cushman Tel. Co., 35 Fed. Eep. 739. 

The décisions and text-books agrée upon the gênerai rule stated 
in the opinion of Judge Coït, (54 Fed. Eep. 679,) that an adjudication 
of the validity of his patent, after bona flde contest, and especially 
after long and expensivê litigation, entitles the complainant to a 
preliminary injunction, in a suit against other infringers, and that 
the only question open upon his motion therefor is that of actual 
infringement by the défendant of the claim so adjudged valid. 
Other défenses are then reserved to final hearing, and injunction 
issues as of course in the same court and by comity in other courts. 
One exception to this rule is sometimes allowed, and that is where 
there is clear showing of a meritorious défense which was not bef ore 
the court in the original suit, and which, had it entered into consid- 

»56 Fed. Rep. 496. 
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eration, woixld probably hâve defeated the patent or claim. It W 
under this exception that the défendants assert their right to op- 
pose this motion, and their aiBdavits are directed to proving an in- 
vention and use by Henry Goebel prior to that of Edison. Although 
sundry other claims of priority hâve been set aside by the courts in 
the course of the litigation, this one was not presented, and the de- 
fendants hâve a right to their day in court for its hearing. The 
question hère is whether there is such clear showing of merit for 
this claim now asserted that the défendants should be relieved from 
the gênerai rule by denying in their case the usual injunctional 
order, and the primary inquiry is, what must be the measure of 
proof demanded? Must it be of the quality and quantity required 
to defeat the patent at flnal hearing, — "clear, convincing, and be- 
yond reasonable doubt," — as held by Judge Coït, or will it suflSce, 
for déniai of the motion, that it shows "a défense whlch puts the 
case in doubt," as held by Judge Hallett? It is clear that the pre- 
sumptions must be in favor of the patent, and that it cannot be 
overthrown by a mère doubt. I think the true test for proof upon 
the motion is that it shall be sufiicient to raise a presumption 
that it would hâve defeated the patent, had it been produeed at the 
trial. This would demand, at least, the fuU measure required to 
overcome the presumptive force of the patent, and that every rea- 
sonable doubt be resolved against the défense, hère as it would be 
there, as held by Judge Coït. In the eyes of the law, at this stage, 
the complainants stand upon their rights, with their letters patent 
conflrmed after arduous contests, and entitled to preliminary injunc- 
tions against infringers; and the défendants must place tiiem- 
selves entirely within the exception to the rule, if they invoke the 
privilèges of that exception, and would deprive the complainants 
of the fruits of their hard-earned victories. The rule held by Judge 
Coït will therefore be adopted hère, and the following additional 
authbrities are cited as supporting it: Macbeth v. Glass Co., 54 
Fed. Rep. 173; Accumulator Co. v. Consolidated, etc., Co., 53 Fed. 
Rep. 795; American Bell Tel. Co. v. Southern Tel. Co., 34 Fed. Eep. 
795; Seibert Cylinder OU-Cup Co. v. Michigan Lubricator Co., Id. 
33; Ladd v. Cameron, 25 Fed. Eep. 37; Hussey v. Whitely, 2 Fish. 
Pat. Cas. 120; Jones v. Merrill, 8 O. G. 401; Potter v. Fuller, 2 Fish. 
Pat. Cas. 262. I hâve examined with care each of the authorities 
cited in the opinion of Judge Hallett, and others noted by défend- 
ants' counsel, but they do not impress me as supporting the rule 
held in that opinion, or as modifying the rule pronounced in the 
cases above cited. 

With the adoption of this rule, it is not necessary to review in 
this opinion the affldavits and exhibits which were before the court 
in Massachusetts, in the Beacon Case, as a careful examination bas 
fuUy satisfled me with the review and criticisms contained in the 
opinion of Judge Coït, and the conclusions reached by him at that 
stage. And of the additional évidence introduced at St. Louis, in 
the Columbia Case, it might be sufficient to hold, in accordance with 
the View stated in the opinion of Judge Hallett, with which I agrée, 
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that "there is not the measiire of proof denaanded" by this raie. 
Epsting upon those conclusions, it would only be necessary to con- 
Bider the new testimony wMch bas been presented hère, and déter- 
mine wbetber it bas cleared tbe doubts wbicb bave corne from tbe 
former bearings, but an understanding of tbe conclusions reacbed 
recuites for préface a statement of some of tbe doubts wbicb bave 
been impressed upon my mind by tbese records. 

Edison's discovery was publisbed late in 1879. It promised an 
incandescent electric lamp wbicb would supply tbe great want of 
an, operative commercial ligbt, suitable for domestic uses, cheap and 
practical, and aroused great interest and excitement in commercial 
and fijcientific circles. Ligbting by electricity bad long been an 
accomplisbed fact, in arc lamps and varions single bumers, but the 
problem wbicb bad remained unsolved was a metbod of subdivision 
of the light, for wbicb scientists in Europe and America were seelc- 
ing,; aàd wbicb many of tbem pronounced impossible, — an ignis 
fatuus.: It was tbe solution of Ûda problem that Edison thus an- 
nouncêd. As stated by Mr. Justice Bradley in the McKeesport 
Case,i 40 Eed. Rep. 29-31: 

"This Was the real, the grand, Aseovery In the art of electric llghthig, 
wlthoHt Whlch It could not hâve become a practical art for the purposes of 
gênerai use in houses and çlties. * * « We think we are not mlstalien In 
sayl^ijÇ that, but for thls discovery, electric llghtlng would never hâve be- 
come'. a fact" 

Tbe invention claimed by Edison was a lamp wbicb is "the em- 
bryb ôf the best lamps flOw in commercial use." Tbe second claim 
of bis patent, bere involved, described it as foUows: 

"The combhiatlon of carbon filaments wlth a receiver made entirely of glasa, 
and conduetors passing through the glass, and from whlch receiver the air 
Is exhausted, for the purposes set forth." 

The thread or filament of carbon for a burner was tbe funda- 
mental discovery to obtain this subdivision of electric light, for 
by its use be obtained tbe bigh résistance wbicb was essential 
to the multiple arc system, and avoided tbe use of enormous 
conduetors, of tbe electric current, tbe cost of wbicb were other- 
wise prohibitive of subdivision. He found that, for stability of this 
tbin carbon, it was necessary to bave a bigh vacuum, and remove 
ail guses, to prevent what be calls "air washing." This led to 
the entire-glass receiver or chamber for the lamps, and flnally to 
platinum leading-in wires sealed into tbe glass, because "the coefQ- 
cient of expansion of glass and platinum was tbe same," and the 
bigh vacuum would be retained, wbile iron or copper wires would 
destrpy it. This discovery was therefore in successive steps, and 
only as essentials for the great object of subdivision of ligbt. 

Eaçh of the steps is claimed to bave been discovered or taken 
by Henry Goebel many years before Edison. Against ail the im- 
probabÙities of this claim, the story, as related by Groebel in bis 
sevè^al affldavits witb detailed confirmations by many witnesses, 
is interesting, circumstantial, and in many respects plausible, and 
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I do not wonder that it lias attracted such earnest advocacy by 
able counsel contèsting tMs patent. 

Henry Goebel is now 75 years of âge; a German; came to this 
country in 1848, and h,as every since resided in the city of New 
York. He appears to bave been an excellent and ingénions me- 
chanic, engaged in watcbmaking, manufacturing barometers and 
thermometers and délicate instruments, and bas shown mucb in- 
terest and aptitude in electrical appliances and experiments. He 
claims to bave made incandescent electric lamps, identical with 
the Edison claim in ail particulars, from about 1854, and tbat 
tbese lamps were operated by primary batteries of bis own con- 
stiniction, and used at bis store for sbow and ligbting in various 
ways, and for some time had sueb lamps on a wagon traveling 
about tbe streets of New York, witb a télescope, also of bis own 
construction. He says be made many of tbese lamps eacb year 
prior to Edison's patent, ail for bis own use or gratification, but 
not so, many after 1872 as before. In 1880, and later, be was en- 
gaged in making electric lamps for tbe American Electric Ligbt 
Company, a rival of Edison's, and making similar lamps. Tbis 
meager statement cannot fairly présent bis story, but must sufflce, 
witb mention tbat be was, before leaving Germany, very intimate 
with a Professor Muncbausen, who bad experimented with the pro- 
duction of arc and incandescent electric lights, and gave him the 
ideas wbicb he carried out hère. Goebel does not claim that he 
ever worked or tbought in the Une of subdivision of electric lights, 
and the history of that art présents strong reasoning against bis 
anticipation. As to the improbabilities of tbis discovery so long 
undiscovered, it is sufacient to refer to the comments in tbe opinions 
in Téléphone Cases, 126 U. S. 556, 8 Sup. Ct. Rep. 778, in American 
BeU Tel. Co. v. American Cushman Tel. Co., 35 Fed. Kep. 735, and in 
Same v. People's Tel. Co., 22 Fed. Rep. 309, as well applicable hère. 
I will refer to some of the doubts raised, upon the défendants' show- 
ing, as to the actual components of thèse alleged Goebel lamps, re- 
marking that the testimony of the numerous witnesses, however 
honest, spealdng of such délicate structures seen by them many 
years ago, cannot justly be aecepted as absolute verity. 

1. This fundamental, thread-like carbon burner of Edison only 
became necessary as a means to subdivision of electric light, which 
was not contemplated by Goebel. The latter operated with a 
primary battery, for which the larger "pencil" form of carbon or 
other material would answer as well, would be much more stable, 
and more easily made. This âlament is most délicate and diffi- 
cult to make, and must bave a bigh vacuum, or it will be instantly 
consumed. It seems unnecessary and undesirable for his pur- 
pose, and no satisfactory reason is given for its adoption by him. 

2. Tbe Goebel lamps are not shown to bave had the bigh vacuum 
required for anticipation. His statement in his first afifldavit 
that he exhausted his lamps by the Torricellian method in the 
jears prior to 1879 must be aecepted for this point, and t think it 
is abundantly shown, although not without some contradiction, 
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that such a me^ho,^ çiaulLÛrnot v^oànfiQ t^e vacuuin necessary to 
prevent disintegratîori di the carwJïi';, and it secifts doubtful wliçther 
it could be employed at ail witii thip: délicate Ci^rbon in tbe receiver. 
Tf tbat vacuum was wanting, the claim fails. , 
,$. î^o motive is sbpwn for sucli constant manufacturé of thèse 
lamps throughout the yèars frona 1854 to 1880, involving so much 
of time and expense, and especially of great expense in maintain- 
ing the batteries, for thèir use, and no attempt to dispose of even 
one, or to utUize them for domestic purposès, excepting in a few 
stray instances. It seems improbable that the constant practice 
hère asserted, and so useful for the purposès of this défense, woxild 
hâve been kept up without clear object. 

4. Why did he not apply for a patent? He was not ignorant 
of the patent laws, for in 1865 he is shown to hâve applied for a 
patent on a sewing-machine hammey, and in 1881 he is found ap- 
plying for some minor împrovements, one of them being a coil 
shown in his exhibit làmps. 

5. The lamps which Goebel produced at Boston as original lamps, 
made in the early years, were four, called "Exhibits 1, 2, 3, and 4." 
The flrst three, only, were produced at the hearing with his original 
affldavit; the fourth, being in the hands of counsel for défendants, 
but "withheld because pf doubts as to its authenticity, which doubts 
were afterwards cleared to their satisfaction, and this lamp then 
ihtrodùced by leaye of court, with additional and explanatory 
propfs. The flrst three had eopper and iron leading-in wires, were 
of what Goebel calls "flddle-bow" or "meat-saw" pattern, and show 
no yaçuum now, and, if fully proved, would not constitute anticipation 
of Edison. No. 4, calleil the "Hairpin" pattern,. has the requisites, 
including a vacuum, aïthoùgh, probably, not the high vacuum. It 
is nçt nOw operative, by reason of some defect Goebel swears 
that it was operated, but experts who hâve examiiied the defect 
swear that it has existed, from its manufacture, and it could not 
hâve produced light. This lamp shows the highest excellence of the 
glass blowers' art, is stated by experts to be beyond the ability 
of any amateur, and many peculiarities are pointed out, in the 
perféct shape of the carbon, the glass bridge and position of lead- 
ing-in wires, which seem to show adoption of methods which hâve 
been produced ^nd developed from the expérience of commercial 
maùufacturers since Edison's invention. The statements as to its 
make, its keeping, or its having been operated, are not clear or 
convincing to the court, if they hâve been made so to counsel. Ex- 
hibit lamps No. 9 and 11, brought to St. Louis, are no more satis- 
f actory than IsTo. 4. 

6. After Goebel's employment in lamp making by the, American 
Company,; his claim of anticipation received some attention, and 
he had negptiation with one Dreyer,, in 1882, for arranging a Com- 
pany tp exploit the claini. It f ailed because he was then, appar- 
ently, unable to producé an original lamp. Later, it was investi- 
gated by eniihent patent lawyers at various times, and apparently 
with great care and interèst, to employ it in défenses against this 
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patent, and also by one in behalf of the complainant, and ail re- 
jected it as not well founded. Prof. Thomson, of the Thomson- 
Houston Company, investigated it in 1882, — when it would hâve 
been of vital interest to his company to make use of it against 
this patent, if tenable, — and, after visiting Goebel, rejected its 
considération. Dr. 0. A. Moses, an inventor, with simUar object, 
visited Goebel frequently, but came to the same conclusion, and 
says he was unable to produce any lamps. Thèse are potent 
circumstances to raise doubt. 

Coming to the new testimony produced for this hearing, and 
which I hâve carefuUy considered, I iind that the dépositions in 
behalf of the défendants are mostly cumulative, (or in rebuttal of 
certain new affldavits produced by the complainants, and not hère 
considered,) but I cannot flnd that they remove any of the doubts 
above npted. 

On the other hand, affidavits now produced by complainants 
tend to show an admission by défendants' witness Henry Goebel, 
Jp., (a son of the claimant,) that he manufactured exhibit lamps 
Nos. 1, 2, and 3, in 1892, for the purposes of this case. There is 
no déniai of this, but it is claimed that this son is vénal, and has 
deserted the défense to favor tbe complainants. One Hager, a 
glass blower, swears that he made for Goebel, while working with 
him, "in the early eighties," lamps similar to No. 4, and he thinks 
he made this one at that tinie. As to a planer which was pro- 
duced by Goebel as made by him at an early day to eut bamboo 
for his Carbon burners, one Korwan (who is corroborated by Hager) 
swears that it was actually made by him in 1883. This is contra- 
dicted as to date by an afSdavit produced by défendants. 

TJpon the whole showing, I am satisfled that the complainants 
are legally entitled to preliminary injunction, and that it is the 
cluty of the court to grant it without évasion. As stated by Judge 
Coït, and often held, a bond by défendant is not the équivalent 
of the injunction which the law gives for the protection of the tn- 
ventor in the exclusive privilèges promised by his patent. 

The fact that the défendant company only organized and com- 
menced manufacture of its lamps after the décisions sustaining 
the patent is an important considération for this view. 

Injunction will therefore issue, but with leave to défendants to 
move for requirement of a bond by complainants to indemnify the 
défendants for any damages they may suffer if it shall be finally 
held that the patent is invalid. 
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(Circuit Comt, N. D. New York. July 21, 1893.) 

No. 5,955. 

Patients foe Inventions— Invention— Bah Machines. 

Claim 1 of letters patent No. 216,305, issucd June 10, 1879, to Samuel 
Brown, for a machine for maJdng balls out of leather scraps or oth.er 
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BlmUar material, and which conslsts, of two dles, between whtch the 
material is compressed, each die having a cavlty somewiiat less ttian a 
hémisphère, so that the expansion of the material aiter compression 
wlll form a tnie ephere, la vold as being the product of mère mechan- 
Ical skUl. 

S. Same. 

Claims 2 and 3, whlCh coTer, respectlvely, an airhole In the dles. and 
a bell-mouthed cylinder, in which the dies wort, are llkewlse vold for 
want of invention. 

In Equity. Suit by the American Patents Cîompany and others 
against Jacob de Béer for infringement of a patent. Bill dis- 
missed. 

Alfred W. Kiddle, for complainants. 
Andrew J. Nellis, for défendant. 

COXE, District Judge. This is an action of infringement 
founded,upon letters pa,tent, No. 216^05, granted to Samuel Brown,' 
June li?î 1879, for a machtûe for making balls out of leather scraps 
and slmilar material by pf çssùre;. "Tàe object of the invention 
is to" produce a bail of accurate and uniform stape with great 
rapldï^ and ease of manipulation." The scraps to be pressed are 
plaçed in a bell-mouthed vertical cylinder in which môve two closely 
flttihg dies having a cavtty which is somewhat less than a hémi- 
sphère, bf thèse the patentée sayè: 

"Ttie dlés A and A' are preferably made of steei, and fit very accurately 
in the cylinder 0. Their edges are sharp, and fhe cavity in each, though a 
portion of d, tnie sphère, is somewhat less than a hémisphère, so that when the 
two ^e brought in contactr the mold forméd. by them nearly resembles in 
shajite an oblate spherold. Thls is an important featurp of my Improve» 
menti ' slnoe tl>e expansion of the material when the pressure is released 
tends to loosen and throw ont the bail, Instead of binding it tlghtly within 
the dlé, as Is the case when the cavity in each is a tnie hémisphère." 

When pressure is applied the material is compressed in the mold 
f ormed îiy the two dies intp the shape of an oblate spheroid. The 
upper die is then lifted and the bail . is forced up and out of the 
cylinder by raising the lower die. After the pressure has been 
removed the elasticity bf the material makes the Tball assume a 
sphericar shape. In short, the leather scraps are put into a cylin- 
der and pressed between dies into the desired shape. ' This is ail. 

The claims involved are as foUows: 

"(1) Ip a machine for making baUs from scraps or other elastlc mate- 
rial by pressure, a die having its cavlty substantiaUy of the form specifled 
and shown, whereby the expansion of the material on tiie removal of pres- 
sure frees the baU from the die. (2) In a machine for making balls from 
scraps or other elastio material by pressure, a die having alrholes, substan- 
tiaUy as for the purpose set forth. (3) In combinatlon with the dies, 
closely fitting therein, the cyMnder 0, having a beveled or flarlng mouth, 
substantiaUy as described and shown." 

The défenses are want of novelty and patentability, noninfringe- 
ment and insufSciency of the spécification. 

If the record were not fuU of machines operating on principles 
similar to the patented machine the court would take judicial 
knowledge of the fact that the process of pressing material to be 
molded, between two dies of the desired shape, is old. It is un- 
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necessarj' to consider thèse mac'Mnes for it was conceded at the 
argument that the précise structure shown and described would 
be deroid of patentability if the cavity formed by the dies, when 
brought togetber, were a true sphère. This concession is in exact 
accordance with the proof. The simple question is: Did it re- 
quire invention to make a cup-shaped die — a die with a cavity 
"soniewhat less than a hémisphère?" iTiis is not a patent for a 
process or a product, but for a die. Patentability must be found, 
tberefore, if at ail, in the die or mold. Soap or wax or celluloïd 
could be molded in the patented macMne with perfect impunity. 
If this identical machine had been used for pressing such materials 
— and similar machines did exist — could Brown hâve obtained a 
patent for it simply because he used it to press leather instead of 
wax? Assuredly not. A chemist may make a new and useful 
compound in a mortar a century old, but he is not entitled to a 
patent for the mortar. There is nothing new about the machine 
of the patent. ït opérâtes in precisely the same way whether 
it presses clay or pulp, wax or leather. If the theory of the dom- 
plainant is correct the next person who uses such a machine, on 
discovering that the material which he has occasion to compress 
contracts on the Une of pressure, may make the dies "somewhat 
'more' than a hémisphère" and hâve a patent for that. There 
was no invention in making a cup-shaped mold. But it is urged 
tiât in the art of bail making, the object being to produce a round 
baU, the mechanic would naturally make a round mold in which 
to compress the material; that such a mold would not operate suc- 
cessfùUy, becâuse when the pressure is taken off, the material ex- 
pands into an elongated bail; and that it required invention to 
make a mold which produced a perfectly round bail. Conceding 
that such an argument can be legitimately applied to a claim 
which is not for a bail or for a pfôcess of making balls, but Is 
limlted to a die of designated conformation, the conclusion by 
no means foUows. Would it not occur to the ordinary workman, 
after he had removed the bail from the round mold and had ob- 
served that it expanded on the line of pressure, that the proper 
thing to do would be to compress it into a space less than a sphère 
so that the resiliency of the material would cause it to expand 
into a perfect bail? When he hàd discovered that the round 
mold would not squeeze the material tight enough the perfectly 
obvions thing for him to do was to squeeze it tighter. This could 
only be doue by making the dies shallower. The court is of the 
opinion that the flrst claim is void for want of patentable novelty. 
Butler V. Steckel, 137 U. S. 21, 11 Sup. Ct. Kep. 25; Baumer v. 
Will, 53 Fed. Eep. 373; Bush v. Fox, 38 Eng. Law & Eq. Eep. 1; 
HaUes v. Stove Co., 8 Sup. Ct. Eep. 262; Marchand v. Emken, 132 
U. S. 195, 10 Sup. Ct. Eep. 65. 

The second claim is for an airhole and the third is for a bell- 
mouthed cylinder in combination with the dies. Of course there 
is no invention îh making an airhole or a cylinder wltii a flaring 
mouth. The bill is dismissed. 
v.67F.no.5 — 40 
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SMBAD WAEMINO & TENTILATTlSrG CO. T. PUIiLER. S WARRB» 

CO. et àl. 

(Circuit Ciourt of Appeals, Second Circuit August 1, 1893.) 

1. Patents for Inventions— Drt Clobbts— Noveltt. 

Paté^t No. 314,884, granted March 31, 1885, to Isaac D. Smead, for a 
dry clbpet In whlcli warm air drawn by ventilatlng pipes from the rooms 
of a biilldlhg Is used to desiccate fecal matter by passlng the air through 
a vault made In the form of a tube, and so arranged as to recelve de- 
posits dlstributed along its surface In comparatively small quantltles at 
any glvep place, Is not wlthout novelty, In view of patent No. 264,586, 
granted September 19, 1882, to William S. Ross, for a vault whlch Is 
placed between a fumace and a smoke flue, and in whlch fecal deposits 
are recelved on a shelf, over and around wlilch products of combustion are 
made to pass. 
3l Samb— SnIiAboinq Claim. 

As Smead did not ori^nate the Idea of utlllzing tbe warm air whlch 
was dràWn from à room, or the means by whlch the, air was Introduced 
to the vault, but took the ventllatlng ducts, the gatherlng chamber, and 
the vçnt shaft of the Buttan system, and slmply Improved the vault, 
he canpot.omit tbe ve^tilating ducts, and clalm that his patent includes 
any opénings or apertdries ' whlch peif orm the office of ventllatlng pipes, 
and Intrâduce ait- Into the vatdt 
& Same— Inprinoement. ' 

Where a flue is constructed from a qrlnal ta a vault room, in whlch 
there la a grate, and the foui air from the urinai is drawn through the 
flue into t]^e vault, and then ont of doors through ei chlmney, the flue 
infringès the Smead patent, Aa It conveys a portion of warm air into th« 
vatflt, ànd tends to produca deslccalloa. 

Appeal from the Circuit pourt qi the United States for the North- 
ern District of New York. 

In Eguityi. Bill by tlxe Smead Waiming & Ventilating Company 
againstFïilJer & Warreh Company and the FuUer & Warren Warm-, 
ing & Ventilating Company for infringement of letters patent No. 
314,884, granted March 31, 1885, to Isaac D. Smead, for a dry 
closet. The bill was dismissed in the court below, and complain- 
ant appeal^. Keversed. 

John W. Munday and Lysander Hlll, for complainant 
Esek Gowen, for défendants. 

Before ItACOMBE and SHIPMAN, Circuit Judgea. 

SHIPHAN, Circuit Judge. This is an appeal from a decree of 
the circuit court for tlie northern district of New York, which 
■dismissed tlie complainant's bill in equity for an alleged infringe- 
ment of lettërs patent of the United States No. 314,884, dated March 
31, 1885, t<i Isaac D. Smead, for a dvj closet 

This patent had previously been the subject of examination in 
the same court in the case of Smeàd v. School Dist, 44 Fed. Kep. 
614. The opinion of Judge Wallape ip that case contained the fol- 
Iqwing' ç^reful description of thé invention: 

'The dry <do8et of the pfitent ^s.one in whlch air Is used to desiccate fecal 
deposits, rendér them Innocuovis, and rernove the foui odors from the build- 
ing. The treatment of such deposits In buildings wliere a large number 
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of persons use the closets Is a problem wWcli archltects and sanîtaiy 
engineers hâve attempted to solre in varions vrays. Water-closets, witli 
their sewer connections, Involve the well-known danger of the génération ôf 
disease germs, as weU as the expense and annoyance commonly Incident to 
plumblng. Earth doseté smother the foui odors, and do not thoroughly dry 
tJie deposlts, and the absorbing material so soon becomes charged with the 
odors that the closets become offensive If they are not frequently and care- 
fully cleansed; and it would seem manifest that they could not be'practicaUy 
employed for the use of several hundred persons in a single building. ïhe 
dry closet, In whlch the deposlts are deslccated by an air current eonstantly 
forced Into contact with them, Is espedally adapted for use In buildings 
■where the gênerai System of heating and of ventilation can be utillzed to 
fumlsh the air current, and convey It out of the building. The présent in- 
vention Is more especlaUy deslgned for use in such buildings. The invention 
described in the spécification and shown in the drawings consists of a Sys- 
tem of foul-alr ducts, a gathering room, a deposlt vanlt, and a vent shaft, 
60 constructed and arrangea in relation to each other that the air drawn from 
the varions rooms In the building to ventilate them shall be delivered at 
one end of the vault, and pass horizontally through it to and out of the 
vent shaft. The foul-alr ducts leading from the several apartments may be 
constructed so that each one wlU ventilate several rooms, or only a single 
room. They are connected with the rooms, preferably by a reglster, and 
are connected by intermedlate ducts with the gathering chamber, so as to 
concentrate there the entire volume of air drawn from the building. The 
gathering room is located at one end of and opens Into the vault. The vault 
Is a horizontal tube, whlch serves as an air duct between the gathering room 
and. the vent shaft. It is oblong in form, and Is of sufflcient lengtih to re- 
celve the fecal deposlts from a séries of closets located side by slde above It. 
The vent shaft, or exlt shaft, extends from the base of the vault to and 
above the roof of the building. It opens into the vault, and Is provided 
with means for ereating a strong draught through the vault from the gath- 
ering room. The spécification states that the location of the closets In the 
building will be govemed by circumstances, and it Is immaterial where they 
are located, so long as the vault is so arrangea that the air from the building 
wlll be conducted through It, and from thence into the outer atmosphère at 
such a point that It wUl not be wafted back into the building throush the 
doors or Windows. The spécification Implies that buildings like those in 
whlch the dry closets will be employed are usually heated by a fumace or 
fumaces; and in that case the means described for sècuring the necessary 
ilraught for the vent shnft are provided by building the furnace fine along- 
side the vent shaft, and heating the vent shaft by the smoke and gaso.s 
wMch escape from the furnace; and when the furnace is not in use a heater 
of any sultable kind, located wlthin the shaft, Is employed; or 'nny of th-î 
known appUances In use may be availed of to Increase the dranght,' in case 
it should be found necessary to do so. The spécification coiitains tliis sum- 
mary of the invention: 'From the foregoing description It will be seon th.it 
the gist of my invention consists in so arranging the closets in relation to the 
exhaust ducts and ventllating shaft or shafts as to cause the foui air whlch 
is drawn from the rooms to pass through the vault which reçoives the fecal 
deposlts, and deslccate the same, and at the same time take up and carry off 
ail f oiù odors. As the air leaves the rooms at a température of about 65 
degrees, It will readlly be seen that It is in a condition to rapidly absorb 
moisture and produce a drylng efCect upon any matter with which it may 
be bronght in contact. By thls method the fecal matter Is qulckly deslccated 
and greaûy reduced In volume, so that Ita removal is easily and quickly ac- 
compllshed. If desired, a small amount of plaster, dry earth, or other ab- 
sorbent material, may be from time to time thrown into the vault; but. 
in practice, I bave not found thls necessary or advlsable, because of the 
rapidlty with which thfe deposlts in the vault were dried up by the passage 
through it of such a large volume of warm air. By thls method I am en- 
abled to avold ail the serions difflcultles or objections which hâve heretofore 
exlsted In référence to closets, especially when located wlthin buildings, the 
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closets theinselves being as free fropa offensive odors as are the oriMnary 
rooms pf the building.* 

"The daims of the patent are as follows: '(1) The comblnation and ar- 
rangement of one or more ducts for the removal of the fonl air from a room 
or rooms of a building; a vault for recelvlng and retalning the fecal deposits, 
connectèd with sald duct or ducts; and a ventilattqg or exit shaft, connected 
wlth Sald yault, whereby the warm air from withlh the building is made to 
desiccatê or dry the deposlt In the vault, and rembve ail odors therefrom to 
the outér âlr, as set forth. (2) The comblnation In a building of a séries of 
foul-atr ducts, B, a gatherlng room, C, a vault, D, and a ventilating or exit 
shaft, B, wlth means, substantlally such as descrlbed, for creatlng a draught 
through the same, substantlally as and for the purposes set forth. (3) A 
dry closet arrangea In relation to the ducts which convey the air from the 
room or rooms in a building, and the ventilating or exit shaft, substantlally 
as shown and descrlbed, tchereby the foui and warm air from the room or 
rooms Is made to pass through sald dry closet, and thence out through the ven- 
tilating sbâft, as and for the purposes set forth.' " 

In 1862, Henry Kuttan, of Oaiiada, published a valuable book 
upon tlie. ventilation land warming bf buildings, whicli descrlbed a 
ventilating and beating System wkicli bas been extensively and 
successfully used in public buildings and private résidences in tbis 
country. He also descrlbed in tbe same book a closet to be used 
in connçction with bis Ventilating system, which, for tbe reason 
hereinafter mentioned, proyed unsuccessful, and an attempt which 
was made to introduce It înto private résidences was soon aban- 
doned. It had the vent shaft of his ventilating system and a single 
basin, not a tube or an air duct, in which aE the deposits from 
the varions closets were coUected, and which was placed in front 
of an opening into tte vent shaft. The air current, whatever it 
was, reached only the top of the deposits, and did not thoroughly 
dry them. It migbt take away odors, but there was no desicca- 
tion. Smead, who was connected with the corporation which was 
introducing to the public the Euttan ventilating system, thought 
that an opGfrative dry closet might be made, and, instead of a single 
basin, inserted a tubular vault between the gathering chamber and 
the vent shaft This tube received the deposits distributed in 
smaU quantities along its length, and was a condnctor for an air 
current. The deposits, when thus thoroughly under the influence 
of a continuons and large current of warm air, were thoroughly 
and rapidly dried, and made odorless. It is indispensable that 
the air should bave been warmed. The introduction of air from 
the outside of the building is ineffectuai. The closet of Smead, 
thus made successful, is largely used, and is of great beneflt in 
buildings having a large number of occupants. His flrst claim, 
although his vault differed radically from Euttan's basin, was 
broad enough to include a vault of any description and was therefore, 
if literally construed, anticipated by Euttan, and, as the resuit 
of the WeUsVîllè Case, waS disclaimed. The second claim spéci- 
fies the actual invention of Smead as descrlbed in the spécification. 
The third claim is for the éléments of the second claim, except that 
the ducts are not called a "séries," and the gathering chamber is 
omitted, — ati. élément not essential, and which can be omitted with- 
out impairing the bénéficiai character of the closet. 
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The défendants in this oase rely to a certain extent, as did the 
défendant in tlie Wellsville Case, upon a patent to William S. Ross, 
No. 264,586, dated September 19, 1882. The invention therein de- 
scribed consisted in mounting the ordinarj privy box over a metallic 
frame and a horizontal fumace with a chamber for the deposits. 
It was, as stated by Judge Wallace, "a fumace for baking or buming 
fecal deposits by heat." The vault is between the furnace and the 
smoke fine; the deposits are received upon a shelf within the yault, 
and the products of combustion pass over and around the shelf. 
This patent has no relation to the Smead device. 

The question of infrîngement is the important one in this case, 
and arises upon the construclion of two dry closets in a public 
schoolhouse in Somerville, Mass. They were made by one or both 
of the défendants in accOrdance with the plan or System advertised 
by the FuUer & Warren Company. The flrst and second stories 
of the Somerville building were ventilated without any connection 
with the basement Two closets, one for the boys amd another for 
the girls, were placed in the basement, whieh was subdivided by 
arches and openings into separate rooms, not closed by doors. The 
two closets were constructed alike, except that the girls' closet did 
not hâve the duct which led into the boys' closet from the urinai, 
and which will be described hereafter. A description of the boys' 
closet wiU be suflScient. The dejwsits in the Fuller & Wairren 
vault are destroyed by crémation. Those in the Smead vault are, 
after the drying process is completed, removed in baskets. At 
one end of the vault in the Somerville closet is a vent shaft. At 
the other end, in the wall which séparâtes the vault room from 
the janitor's room, is an opening, about 20 inches wide and from 
16 to 20 inches high, în which is a grate, used exclusively for drying 
the air which enters the vault through the opening. The persona 
in charge of the building are instructed by the printed directions 
for operating the System to make a lire in the grate once each week, 
to thoroughly dry the solid and evaporate the llquid matter in the 
vault. The flre in the grate increases the evaporating power of the 
air, and dries the fecal matter, so that it may be bumed without 
offensive odor. Such a flre must be used 'in cold or damp weather, 
for warm air is a necessity. It is probably true that in warm 
weather a lire may be dispensed with. A supply of air constantly 
enters the vault from the opening, is drawn through the vault, 
serves to ventilate the room in the basement in which is the open- 
ing, and this air, when sufficiently warm, dries the deposits. An 
opening or a slot along the length of the urinai in the room iu the 
basement known as the "boys' play room," when ît reaches the 
end of the urinai slab, is closed circumferentiaUy, and becomes a 
flue, which curves around the end of the closet, and delivers the air 
it has accumulated into a little space at the end of the vault in 
which is the opening. The air in the urinai is drawn through the 
closet vault to the chimney. This duct or flue was made for the 
purpose of ventilating the urinai, and successfully accomplishes that 
object. The holes or apertures are not pipes, as the ducts of the 
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Smead specîflcatîon' are, but jthe.aîp in tlie basement is drawii Into 
tbem, and this ai^, when it is (Bufflciently beated, and passes through. 
the vault, accompùslies the Jtesiccivtîng work wHcli tbe foui warm 
air conveyed through. the ventilating ducts of the Smead System, 
also accomplishes. 

As the construction of the two closets in the Somerville house 
is not the same, the question of infringement by tbe girls' closet, 
in which apertures only are used, will be first considered. The com- 
plainant contends that ain apertiire is a short duct, and that it is of 
no importance whether the duct of the patent is long or short, and 
that, if an aperture accomplishes the resuit of the invention, it îs 
the duct of the patent. This statement évades the question, which 
is whether the ducts of the claims of the patent must not be con- 
strued, in the light of the spécification and of the history of the 
invention, to be ducts which are the pipes of the ventilating system; 
in other words, whether the combination in the claims is not limited 
to a comliination of ventilating pipes and the other déments. The 
circuit judge, in considering this question, came to the reluctant 
conclusion that "the ducts of the patent are sometMng more than 
an aperture in a wall between one room and another." The court 
said: 

"The wbole description shows that the term Is used In the common sensé of 
a tube or canal by which a fluld or other substance is conducted or conveyed. 
The duCt of the patent Is deslgned. for air In a System of ventilation, to con- 
duct the air tàken ont for ventilation from a séries of rooms or a single room 
to the entrance of the dry closet, for use there in deslccathig or drylng the 
deposits. The patent speaks of thè ducts as 'foui-air shaf ts,' which convey 
the air from the room, built in the walls or partitions, so as to not occupy the 
space in the room, or alongside bf the walls in the sldes or In the corners of 
the rooms, wliere they will afCord the least obstruction." 

This language truthfully expresses the obvious idea which the 
patentée had of Ms ducts, which weire, in his mind, the pipes which 
contained, in the language of the spécification, "the foui warm air 
which is taken ont of the rooms for ventilation." Although this 
is true, if the invention hadbeen a broad one, the patentée would 
be entitled to a broad construction of his patent, and a court would 
be at liberty to give latitude to the language of the claims. The 
inventor took the ventilating ducts, the gathering chamber, and the 
vent shaft of the Euttan book, discarded the single basin, aind 
lengthened the vault, so that the current of air might hâve free 
access to the deposits, and thereby made a good closet, but his in- 
vention was not a primary one. He did not originate the idea of 
utilizing the warm air which was drawn from a room, or the means 
by which the air îs introduced into the vault, and he did not ap- 
parently haye in his mind, or su^est in the spécifications, any other 
means. The construction to be given to his patent must correspond 
with the extent of his invention. The actual invention, if in coo- 
formity with the language of the claims, should control in the con- 
struction of patents. A strict construction should not be resorted 
to if it becomes a limitation upon the actual invention, unless such 
construction is requîred by the claim, it being understood that the 
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construction should not go beyond and enlarge the limitations of 
the claim. Merrill v. Yeomans, 94 U. S. 568; EaUroad Co. v. Mellon, 
104 U. S. 117. In tMs case Smead's miprovement upon Ruttan was 
in th.e vault, and not in any of the other éléments, and to permit him 
to omît the pipes and include any openings, although they perform 
the office of pipes, by which air is tntroduced into the vault, would 
giye him a larger invention than he made. EaUway Co. v. Sayles, 
1)7 U. S. 554. We concur with the circuit court that the patent is 
not înfringed by the use of the girls' closet 

The boys' closet has an additional élément in its construction. 
The flue from the urinai in the play room was conducted into the 
end of the vault in which the grate was placed for the purpose of 
ventilating the urinai; the foui air was drawn through the flue 
into the vault, and out of doors through the chîmney, and thereby 
ventilation was successfuUy accomplished. The testimony of the 
défendants' witnesses makes it apparent that this flue is a duct in 
the exact sensé in which the word is used in the patent. It conveys 
a portion, though probably a small portion, of warm air into the 
vault, and tends to produce a desiccating resuit. If no other means 
was used, this flue would be insufficient, but by its use the défend- 
ants hâve intruded upon the territory covered by the Smead patent, 
and hâve infringed its third claim. The patent cannot justly be 
construed to hâve référence only to a séries of ducts leading from 
différent stories of a building. It is not compulsory that in a build- 
ing of more than one story the invention should be used in ail the 
stories, or in ail the rooms, or in more than one room of a Single 
story. The third claim indicates that the foui-air ducts may con- 
vey the air from a single room. 

The decree of the circuit court is reversed, with costs, and the 
cause is remanded to that court, wîth instructions to enter a decree 
for injunction against the inf ringement of the third claim of the 
paten^ and for an accounting and for cost». 
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(Circuit Court of Appeals, Second Circuit August 1, 1893.) 

1. Patents fok Inventions— Rbissue—Validity—Pnetjmatic Tires. 

Tlie fourtli claim of reissued patent No. 11,153, granted Mardi 24, 1891, 
to John Boyd Dunlop, wMcli covers the comblnatlon with the rim of a 
cycle wheel, and an inflated, expansible tire, of a tubular, nonexpansible 
confining envelope surrounding sald tire, and provided with flaps or free 
edges tumed over and cemented to the inner face of the rim, is invalid, 
because it seeks to broaden the invention of the original patent of Septem- 
ber 9, 1890, by omlttlng from the combinatlon an élément clearly de- 
scrlbed in the si)eciflcations, and included in the claim, namely protect- 
Ive strips of caoutchouc laterposed between the edges of the rim and 
the strengthenlng folds. 53 Fed. Bep. 113, reversed. 

3. 8amb— Omission of Eléments. 

The omission from the claims of a reissued patent of an élément of the 
combinatlon wliich is clearly a part of the invention described and clalmed 
In the original, and obvlously constitutes an efficient and valuable member 
theroof, wUl render the reissue lavalld, although such élément is not indis- 
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pensable to the deylce, and Its omission wotild not render the same in- 
operatlve. 
8. Same— Pbovinck of Couets— Reviijwing Commissionee's Décisions. 

Tîie courts shonld not hesltate to revlew a décision of the commlssioner 
of patents ttiat there has been inadvertence, accident, or mlstake justlfying 
a relssTie, when the Invention clalmed in the original Is obviously the same 
as tiiat descrlbed In the original application, and when the application for 
the reissue discloses no explanatory fàcts adéquate to account for the al- 
légea mistalies which are Sought to be corrected. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

In Equity. Bill by Alfred Feàtherstone against the George E. 
Bîdwell Cycle Company for infringement of letters patent. The 
circuit coiu^; rendered a decree for complainant. 53 Fed. liep. 113. 
Respondent appeals. Reversed. 

Francis I. Chambers, for appellant. 
Saml. A. Duncan, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. By the decree of the circuit court, 
it was adjudged that the fôurth claiin' of the reissued patent No. 
11,153, granted to John Bbyd Dunlop for an improved wheel tire 
for cycles, was valid, and had beeii infringêd by the défendant, 
ïhe défendant contehded, and now insists, that the fourth claim 
of the reîssue is void, because it is for à différent invention than 
that coTéred by the original patent to Dunlop, and because the 
original patent was surreiidered, and the reissue obtained, not to 
correct a mistake, but merèly for the purpose of securing by that 
claim a patent for a broader invention. 

The original patent was for an invention which Dunlop had pat- 
ented in England March 8, 1889, and émbodying an improvement up- 
on an inVétition patented by Mm in England in 1888; It was applied 
for in this country March 11, 1890, and, as appéars by the file wrap- 
per, was allowed by the patent of8ce April 7, 1890, in the form 
ask,ed for, without any amendment to the description or claim re- 
cited in the application. The final fee was not paidj however, for 
several months thereafter, and the patent was issued September 9, 
1890. The patent relates to pneumatic wheel tires for vehicles, es- 
peciaJly bicycles, consisting essentially of an annular air cusMon, 
which is secured to the rim of the wheel. Prior to the applica- 
tion for the patent, as appears from earlier patents and publica- 
tions, tires formed of elastic tubes fiUed with compressed air, and 
secured in a variety of ways to the rims or fellies of ordinary 
wheels, both of bicycles and other vehicles, were old. The tires 
had been composed of an interior, expansible tube of rubber, in- 
closed in a nonexpansible strengthening and conflning envelope 
of canvas, both inclosed in an outef envelope, and the tire, as a 
whole, had been attached to the rim or f eUy of the wheel In varions 
ways.^ The invention of Uie original! patent consisted in a new 
organization of parts which were old in previous pneumatic tires, 
whereby two improvements were efEected, — one in the tire itself. 
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and the other in securing the tire to the rim or felly of the wheel 
in a more advantageous Ivay than had been done preTiously. The 
latter improvement was accomplished by (1) covering the steel rim 
of the wheel with canvas; (2) surrounding the edges of this covered 
rim with strips of caoutchouc, or other elastic substance; and (3) 
inclosing the rim thus covered and protected in a canvas fold form- 
ing part of the nonexpansible envelope of the pneumatic tire; This 
canvas envelope was made of two folds or layers, one of which 
was cemented to the inside of the outer inclosing envelope, and 
the other was cemented to the flrst layer, and the ends of the latter 
were made to encircle the edge protectors and rim, and were ce- 
mented' to the canvas covering of the rim. The nearest approach 
to this method of fastening is found in one of several United States 
patents issued to Amos W. Thomas in March, 1889, wherein, as 
described, the tire is fastened to the rim by bands which surround 
the tire and rim, and are cemented thereto. 

The spécification of the original patent describes the invention as 
follows: 

"In carrying out my invention, I employ an extemal covering, A, composed 
of a layer or fold of Indla rubber, which is thickened at that portion which 
cornes in contact with the ground. An inner expansible tube, B, also of India 
rubber, contains the air or gas under pressure. C Is the metalUc rim of the 
wheel, which is somewhat flattened to obtain a large bearing surface, and 
enveloped with a protective strip, a, of canvas, cloth, llnen, or the like. Strips, 
D, of caoutchouc or other elastic substance, are Interposed between the edges 
of the rim, C, and the folds or layers, b, c, of canvas or linen, hereinafter 
more particularly referred to, so as to protect the latter from being eut by 
the edges of said rim, 0. A strengthening fold or layer, b, of cloth, linen, 
or canvas, which is cemented or otherwise afflxed to the Inner surface of the 
extemal covering, A, envelops the inner tube, B, and the rim, 0, to which 
latter it is cemented, or otherwise securely fastened, so as to retain the tire 
thereon in an efficient manner; a strengthening fold or layer, c, of linen or can- 
vas, being attached to the inner surface of the before-mentioned layer, b, and 
cemented to the linen or canvas layer, a, encircling the metallic rim, C. The 
enveloping folds or layers of canvas, b, c, effectually resist any undue pressure 
that may be exerted by the contained air or gas at any particular point, and 
thus prevent déformation of the tire. The said folds or layers, moreover, 
serve to effectually maintain the tire in the deslred position on the metallic 
rim, C, of the wheel." 

The claim of the original patent was as follows: 
"In hoUow, air-inflated wheel tires for cycles and other vehicles, the com- 
bination with an inner expansible tube, B, and outer protective covering. A, 
of strengthening folds or layers, b, c, of cloth, canvas, or linen, and protect- 
ive strips, D, of caoutchouc, interposed between the edges of the rim, C, and 
strengthening fold or layer, b, substantiaUy as and for the purposes hereln 
set forth." 

After the patent was granted, and in October, 1890, a corpora- 
tion, the Thomas Inflatable Tire Company, was organized in this 
country for the purpose of acquiring certain United States patents 
for pneumatic tires which had been granted to Amos W. Thomas 
in March, 1889. Before the application was made for the reissue 
of the complainant's patent, this corporation had been advertising 
its rights under the Thomas patents, and warning the public 
against infringements, and insisting that the pneumatic tirea 
made under the Dunlop patent were infringements; and this was 
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Ëndwn to the complainant, who waa then ftbout to acquire the 
Dùnlop patent, and he bad entered into negotiations with that 
corporation looking to a purckase of its patents, or some arrange- 
ment with. it by which. any conflieting interests might be united. 
Pending thèse negotiations, and in December, 1890, a patent solic- 
iter was employed in behalf of the owner of the Dunlop patents to 
examine the Thomas patent and other patents, and advise relative 
to obtaining a reissue. He made an investigation of the records 
of the patent ofiBce, and after doing so prepared, and caused to be 
forwarded to Dunlop, the application and accompanying papers 
upon which the reissue was granted. The oath accompanying this 
application sets forth, in gênerai terms, that the original patent 
was inoperative and invalid, for the reason that the spécification 
was defective and iusufflcient; that such defect and insufflciency 
consisted in the inaccuracies and «missions more particularly point- 
ed out in the statement and spécification of errors thereunto an- 
nexed; andithât the errdrs arose frpm accidents and mistakes. In 
the accompanying statement and spécification of errors, the in- 
accuracies and omissions pointed out in the spécification consist 
WhoUy of uûimportant iparticulars, but the petitioner states that 
the claim "does not dèscribe corrèctly any part of the invention, 
and does not conform to the spécification;" "that he did not ex- 
amine the spécification with such care as to detect the inaccuracies 
and defects therein;" and "that said inaccuracies and defects, 
through such inadvertencie, entirely escaped his attention." The 
application for the reissue was flled' January 26, 1891, and the 
reissue was granted March 24, 1891, the new description and claim 
recited in thè application being allowed without any modification 
by the patent office. Although there are formai changes in the 
descriptive part of the spécification of the reissue, none of them 
are of any conséquence, as they néither omit nor add anything 
which materially alters the spécification of the original. In the 
place of a single claim in the original patent, the reissue has seven 
claims. Spme of thèse claims are for inventions which Dunlop 
was not entitled to patent. The first claim is for his earliest 
invention in pneumatic tires, which he had patented in England 
in 1888. The seventh claim, notwithstanding a verbal change, 
is substantially identical with the claim of the original patent, 
and, as the parts were described in the original by letters of réf- 
érence to the drawings, the change was unnecessary. 

At the hearihg in the circuit court the complainant abandoned 
any charge of infringement by the machines of the défendant, ex- 
cept as to the fourth and fifth claims, and the court adjudged that 
the fifth claim was void for want of novelty. 

The fourth clairii of thé reissue is aS foUows: 

"The combinatlon, with the rlm of a cycle wheel and an iBflated, expan- 
sible, tubuiar tire, of a tubular, nonexpansible conflning envelope surrounding 
the said tire, and fonned or provlded with flaps or free edges tvirned over 
and cemented to the inner face of the rlm, as set forth." 

It is obAdous that the protective strips which are incorporated 
into the claim of the original patent, but which are omitted in the 
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fourth clàîm of the reissue, are not an indispensable part of oper- 
ative fasténing devices for securing a pneumatic tire to the rim 
of the wheel. It is also obylous that they can be omitted from the 
fasténing devices of Dunlop without rendering the other devices 
inoperative. Yet it is equally obvions that they are an efiBcient 
and valuable member of his fasténing devices. They prolong 
the life of the canvas covering of the rim and of the encircling 
folds, and they prevent the air tube from "nipping" when it is not 
sulHciently inflated. So far as can be gathered from the descrip- 
tion of his invention, he regàrded them as a substantive part of 
his improvements. If he did not, he failed to indicate it, for cer- 
tainly neither the terms nor the drawing aflord any room for such 
a suggestion. The claim which he asked for and obtained em- 
bodied the parts which the description treated as substantive and 
valuable, and only those parts. The protective strips were in- 
corporated in it so explicitly and so prominently that no one, even 
reading it in the most casual manner, could fail to understand 
that they were a part of it. It is hardly conceivable that he should 
hâve misapprehended the meaning of the claim when he made the 
oath to his original application. Moreover, it appears that the 
protective strips were a part of his invention as it was patented 
in England, and that the English patent would not hâve been in- 
fringed by any method or manner of securing a tubular tire to 
the rim oï the wheel in which they were omitted; and it also ap- 
pears that they were always inserted in the pneumatic tires made 
under the patent, untU after the reissue was granted. 

There are cases in which the description of an invention, and the 
claims sought to be foundedupon it, by the applicant for a patent, 
are so plain and unequivocal upon the face of the application itself 
that the judicial mind cannot be convinced that he intended to 
describe and claim any other invention than that for which the 
patent was granted; and in such cases the courts ought not to 
hesitate to review the décision of the commissioner upon the ques- 
tion of inadvertence, accident, or mistake, and should refuse to 
be bound by it, when the record upon the application for the reissue 
discloses that no explanatory facts or circumstances, adéquate to 
account for the error, were brought to his attention. This seema 
to be such a case, and the reissue record itself leaves little, if any, 
room to doubt that there was no error on the part of the patentée 
to necessitate the surrender of the original patent. But when the 
fact is recalled that the English patent, the foundation of the origi- 
nal and the reissue, was not for any invention claimed in the re- 
issue which was not secured by the original, and when the circum- 
stances attending the origin and préparation of the application 
for the reissue are recaUed, it seems difScult to escape the con- 
clusion that the original was surrendered, not to correct a mistake, 
but to obtain a new patent, covering inventions to which the pat- 
entée had no right, and which could be used as a sword and a 
fihield in the business compétition of rival patent owners. 

If, in the description of the invention, the patentée had indicated 
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thàt he regarded the protective strips merely as a désirable or pref^ 
erential feature of his devices, it is not open to doubt that it 
would hâve been the appropriate office of a reissue to correct tlie 
claim i&f the original patent by eliminating them from it. But, 
as is said by a récent eonunentator, (Eob. Pat § 562,) the statute 
which authorizes a reissue is not a remedy for a mistake by the 
patentée 'fia his choice and judgment as to what he should attempt 
to cover" by his original patent. When it can be seen from the 
description in the origtaal patent that the claim has restricted the 
invention of the patentée by making that a part of it which he 
himself onJy regarded as an incidental or superfluous or an unim- 
portant part of his invention, a case arises for thè application of 
the reissue statute. Where the patent is for a combination in the 
strict sensé, it is sometlmes évident that some one of the several 
devices iwhich are described has no important function in the co- 
action of the parts, but is merely açcessorial and subordinate; 
and in such a case there is no difficulty in differentiating the parts 
which the inventor regarded as material from those which he re- 
garded as merely subsidiary, and if liie device is specified in the 
claim as a part of the combination with the others the inference of 
mistake is clear. In such case it is apparent that the patentée 
has not, by» the claim, secured the real invention of the patent. 
But in the présent case the invention described consisted in as- 
sembling several devices, some old and some new, eachof which 
had its office in producing the new and useful resuit contemplated 
by the inventor, and the claim corresponding with the description. 
A patent in which one of those devices is eliminated from the claim 
is one for a différent invention. It has been repeatedly declared 
by the suprême court that à reissue caûnot be permitted to secure 
any invention which was not described in the original patent; it 
is conûned to securing one which was not only described, but which 
it was the intention of the patentée, manifest upon the face of 
the patent itself, to secure thereby. In other words, it must ap- 
pear by the description in the original patent that it was the pur- 
pose of the patentée to secure the thing specified in the claim of 
the reissue, and a patent cannot be lawfuUy reissued unless there 
has been a clear mistake, inadvertently commîtted, in the wording 
of the claim. Parker & Whipple Co. v. Yale Clock Co., 123 U. S. 99, 
8 Sup, Ot. Eep. 38; Hoskin v. Fisher, 125 U. S. 228, 8 Sup. Ct. Eep. 
834; Mower v. Détroit, 127 tJ. S. 571, 8 Sup. Ct. Bep. 1291; Mahn v. 
Harwood, 112 U. S. 354, 5 Sup. Ot. Kep. 174, 6 Sup. Ct. Eep. 451. 
In the language of one of the more récent adjudications of the 
suprême court upon this question, it is said : 

"A reissue must be for the same Invention Intended to be embraced in the 
original patent, and the spécification cannot be substantlally changea, either 
by the addition of new matter, or the omission of important particiûars, so 
as to enlarge the invention as Intended to be originally clalmed." Plow Co. 
T. Klngman, 129 V. S. 299, 9 Sup. Ot. Rep. 259. 

We are unable to entertain any doubt that the patentée intend- 
ed to claim originally just what he did claim; that there was no 
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mistake in the wording of the original claim; and that the reissue 
was obtained because, upon further consultation and advice, it 
was concluded that he had erred in judgment in not attempting 
to make a différent and broader claim than the one he conceived 
to be expédient. He patented what he intended to, and by the re- 
issue sought to patent a broader invention. Applying the settled 
doctrine of the adjudications of the court of last resort, we must 
adjudge the claim of the reissue to be void. 

The decree of the circuit court is reversed, with costs, and the 
cause remanded to the circuit court, with instructions to dismiss 
the bilL 



HAEMON et al. v. STRUTHBRS et al. 

(Circuit Court, W. D. Pennsylvania, Septanber 4, 1893.) 

No. 2. 

1. Patents poe Inventions— Infeingbmbnt—Mbchanical Equivalents— Ke- 

VERSiNS Geak fob Steam Engines. 

Letters patent No. 248,277, granted to Frank L. Bllss, October 18, 1881, 
for an improvement in reversing gear for steam; engines, by ■wMch the 
Tibration produeed by the movement of the reversing llnk Is prevented 
fcom being transmitted to the elbow lever by means ol a slot formed m 
the ùpper end of the lifting bar at Its connection with the Imk, are for an 
invention of a primary character; and a device whlch accomplishes the 
eame resuit by elongatlng the ordlnary slot of the reversing llnk, so that 
when the elbow lever is at rest on its stop there is a slot in the reversing 
link itseK above the valve-stem pin, infringes the Bliss patent by the sub- 
stitution of mechanical équivalents. 

2. Samb— Public Use. 

More than two years before his application for a patent, an inveutor, 
wlthout profit to himself, and for the sole purpose of testing the efflciency 
of his invention by practical use, placed hls device on engines manu- 
factured by his employers, who sold them with a view to expérimental 
use. BeM, that there was no public use or sale, withln the meaning of 
the patent law. 

In Equity. Bill torestrain infringement of patent. Decree for 
coniplaiuants. 

For prior report, see 48 Fed. Eep. 260. 

W. Bakewell & Sons and A. Wentworth, for complainants. 
D. F. Patterson and James C. Boyce, for défendants. 

Before ACHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

AOHESON, Circuit Judge. TMs suit is upon letters patent 
No. 248,277, granted October 18, 1881, to Frank L. Bliss, for an 
improvement in reversing gear for steam engines, in which the 
claim is: 

"The elbow lever and link havlng a slotted connection, as described, for 
adjusting the link, D, in combination with the stop or set screw for relicving 
the lever from the vibration due to the movement of said link, D, substan- 
tially as described." 
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Wè Ma oçcaèioiï lio cètBîiieé tMs patent îii a prévidus teuit between 
ties(e éaiiîè parties; ' Harmôn v^ Strtitliers, 43 Fed. Eep. 43T. ' Wë there 
heW* tliat Bliss was the original and ârst inventer 6f the device 
dèS'crittëd in Ma patent; that the ifivention was. highly meritorious, 
and (if a: primary character; and that the reversing gear which 
the dëfêédants were then inanùfacturing was substantially the 
patentêd dêvlce, — the apparent différence being structural, and 
invoMng the mère substitution by the défendants of équivalent 
mechanicàl expédients. 'For oui" views upon thèse points, together 
with an ëxplànation ôf the nature of the invention and a state- 
ment of the prior state of the art, we refer to the opinion in that 
case. To those views we adhère, notwithstanding the additional 
proofs in the présent record. 

After the décision in the former suit the défendants abandoned 
the use of the spécifie dêvice which the court had there enjoined, 
and made a change in the method of accomplishing the desired 
resuit, which they insist has freed them from the imputation of 
infringement. But that change is simply this: In Bliss' déviée 
the vibration produced by the movement of the reversing link is 
prevented from being trànsmitted to the elbow lever by means of 
a slotj which, as illustrated by his patent drawing, is formed in 
the upper'^jen^ of the lifting bar at its connection with the link, 
whereas îji the'defendi^nts' présent device the slot to effect that 
purppseisi formed by eïongating the ordinary slot of the revers- 
ing link, 80 that when the elbow lever is at rest upon its stop 
there is a Slot in the reversing link itself above the valve-stem 
pin. The défendants' apparatus, then, has a slotted connection 
formed by tl;ie elongated,link slot and the pin on the valve stem 
which Êts therein, in combination with the stop for relieving the 
elbow lever from vibration. Mr. Heisler, the plàintiffs' expert, 
upon thife subject, testifl'es thus: 

"I flnd in tlie défendants' device ail the éléments of the Bjlss daim, that is, 
the elbow lever, slotted connection, and stop, performing the same work in 
substantially the. s(ame way, and doing a spécial and .pecullar work, (reversing 
an on englne qiiickly and positively from a distant point, remote and inde- 
pendent of the engine and its foundation,) which could not hâve been done 
successfully by any device known before Bliss' invention. iTie only change 
the def aidants hâve made Is a mère change in location of the slot, but 
this Is a changé merely in position. It ^ does not chaïigè the resuit, or 
the piineiple of the opération, for in both the défendants' and Bliss' device 
the principlp,i8 that of a slotted connection slidingly pivoted on a suitable 
pin for the purpose of pretèntlng the vibration of an elbow lever." 

Thèse views, we think, are correct, and it seems to us that 
the Bliss device and the défendants' apparatus accomplish the 
^ same identjLcal resuit in substantially the same way; that they 
both alike ^iffer, in the^same respects, from the prior state of 
the art; and that, in so far as there is any variance between the 
two devices, it is in the employment by the défendants of known 
mechanical équivalents. . 

Now, where the invention, as hère, is one of-a primary charac- 
ter, and the mechanical functions performed by the device are, 
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as a irtiole, entirely new, the established ruie is that ail subsé- 
quent machines which employ substantially the same meana to 
accomplish the same resuit are infringements. Consolidated 
Safety- Valve Ce. v. Crosby Steam Gauge & Valve Go., 113 U. S. 157, 
5 Sli]^. et Bep. 513; Morley Sewing-Mach. Co. v. Lancaster, 129 
U. S. 263, 9 Sup. a. Eep. 299. Hence, in Koyer v. Belting Co., 135 
tr. S. 319, 324, 10 Sup. Ct Eep. 833, where the spécification of a pat- 
ent for a machine for converting raw hides into leather described an 
upright slotted shaft and compressing weights, and the claim 
was: "The vertical shaft, B, with a slot, B^, and set screws, b, b, b, 
said shaft having a forward and back motion, substantially as and 
for the purpose described," — and in the défendants' apparatus there 
was a horizontal cylinder, in which was a horizontal revoMng 
shaft, without weights, cpmpressiôn being accomplished by screw 
mechanism, it was held that, if the patented invention was in fact 
"one of a primary character," (within the ruling in Morley Sewing- 
Mach. Co. V. Lancaster, supra,) thèse diiïerences in construction 
were not conclusive upon the question of infringement. In Wi- 
nans v. Denmead, 15 How. 330, 342, the rule is thus laid doWn: 

"It Is generaUy tnie, when a patentée describes a maclime, and then clalms 
it as described, he is tmderstood to intend to claim, and does by law actually 
corer, not only the précise forma lie has prescribed, but ail otlier forms whicli 
embody his Invention, it being a familiar raie that to copy the principle or 
mode of opération described is an infringement, though such copy should be 
tôtally unlike the original in form or proportions." 

This rule was enforced in the récent case of Hoyt v. Home, 145 
U. S. 302, 308, 12 Sup. Ct. Rep. 922, where the court said: 

"It is insisted by the défendant in this connection that there is no infringe- 
ment of the first claim of the Hoyt patent, slnce the pulp is not circulated 
in vertical planes, nor is it delivered by the beater roU into the upper section 
of the vat, as specified in that claim. Literally It is not. A technical read- 
ing of the spécification undoubtedly required that the mid-feather should 
run horlzontaUy Instead of vertically; but the object of this was that the 
pulp should be recelved and delivered by the beater roU along ils entlre length, 
viz. across the entlre width of the tub, and this Is accomplished in the same 
way in both devices. * * * The substitution of a vertical for a horizontal 
mid-feather at the Inoperatlve end of the tub is merely the use of an old and 
well-known mechanical équivalent, and obvlously intended to évade the word- 
ing of the claims of the Hoyt patent." 

We hold, then, and are well warranted by the cited authorities 
in so doing, that the reversing gear which the défendants are now 
manufacturing cornes within the claim of the patent in suit. 

The défendants, however, allège, and earnestly press as a dé- 
fense, that Bliss' patented device was in public use and on sale 
more than two yeaira before his application for a patent, which 
was filed March 8, 1881. This défense was set up in the other 
suit, and was overruled. In so far as the présent défense resta 
upon the "push reverse," the transactions with respect to wMch 
we found to hâve been wholly of an expérimental nature, and the 
device itself a failure when subjected to practical test, we hère 
reassert our former conclusion, referring to the opinion of the court 
in the prier case (43 Fed. Rep. 437) for our reasons for such déter- 
mination. 
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But tiie additionkl and.fuller proofs now before us sIioW th£i,t tlie 
witï^ësses, when testifying in the first suit, fell into soiue mistekes 
as to dates, and otîiérwise, and it now appears tiiàt some engines 
eqùipped wïth Bliss' pull reverse— i. e. his devicè ia tHè form in 
wMcb. it Wias éventually patented — went out from the shop of 
Hannoni Gibbs & Co. înto the cil fleld more than two years before 
the àpplioatii,n for a pestent; tbat is, before Marich 8, 1879. The 
earliest instance of this is an engine, No. l-i, which was sold aiid 
delivered to E. A. Oulver on May 20, 1878. Mr. Culver states that 
he bought this engine from George H. Gibbs, tbrough George Shef- 
field, aud that it was "a straigbt purcbase, without auy condition 
whatever." Gibbs having died a few months afterwards, we are 
without his testimony. Sheffield cannot remember what occurred 
between himself and Culver, but says, "I was anxious to seU the 
engine, and get it out on trial." 

James W. Ford, who had charge of the Culver wells, states: 

"After the en^e came uppn the leaae, and before It was set up, Mr. Oul- 
ver came up there, and we looked the engine over, and talked about it. It 
had a pull reverse attached to it. This was somethlng new in oU-weU en- 
gines. I was afraid of it. I told him I did net like the looks of It, and was 
afraid it would not do the Work. Mr. Oulver told me he saw Mr. Gibbs on 
the train as he was golng home a few days before to get a new engine. He 
aaid he htid taken the engine of Mr. Gibbs, subjeet to approval. He told me 
to set it up and give it a good trial. I did set it up at this iTo. 1 well, and we 
used it a couple of days in pulling the well. The link broke while we were, 
pulling it, and I took the link to a machine shop at Summit city, and had it 
flxed. We drilled upon that lease three other wells, but this engine remained 
at No. 1 untU some time tn April, 1879, when we moved it, and eommenced 
drllling No. 3 wlth It. We flnlshed No. 3 May 25, 1879. No. 1 flowed, ana 
this engine did ij6 work from the time It pulled the well, as I hâve mentloned, 
until we comrnènced drllling this No. 3. WhUe driUlng thîs No. 3 the link 
broke severfll times, and I flnally went to Harmon, Gibbs & Co.'s shop, and 
got a new link. Tlie elbOw lever on this engine also broké near the knuckl^ 
or place wherè it was attached to the lug while drllling this weU. I repalred 
it by putfing a brace across from the long to the short arm of the lever. 
• * * But we had difflculty. Before breaking, the lever would spring, 
and, àfter the' brace was put acrosa, the lever would stUl spring when the 
link started hard. I think the spring of the lever Is what caused the link to 
break. When the link did start, it went quick, and struck hard on the roller 
or block, as It came up. There was so much delay and trouble with this re- 
verse gear that I had difflculty wlth the men drllling the well. They kept 
klcklng about It As the well was belng drilled by contract, they com- 
plamed at the delay they were put to. The engine worked well. The diffl- 
culty was wlth this reverse gear. * • • When tliis flrst engine came upon 
the lease, it attracted considérable attention with this new reverse. Qulte a 
number of people engaged in the oil business, and putting down and operat- 
Ing oil wells, came to see it There was a gênerai expression of doubt about 
Its working successfqlly,— the reverse gear,— and considérable fun was made 
of It We were the flrst ones ta otir locality that had the sand to try it 
I understood Mr. J. J. Carter was going to give it a test, or was then testlng 
It, and wlth that exception I knew of none that were In the fleld." 

The direct testimony, as a whole, tasken in connection with aU 
the surrounding circumstances, Would quite justify the conclusion 
that, as between tbe immédiate parties to the transaction, tiie sal« 
to Culver was for the purpose of test 
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Between the date of George H. Gibbs' death, în September, 1878, 
and March. 8, 1879, 10 other engines equîpped witb Bliss' pull 
reverse went ont froin the sbop of Harmon, Gibbs & Co. into the oil 
field, but the évidence, we think, shows that they were ail sold to 
J. J. Carter, the brother of George H. Gibbs' widow, or through him 
to friends, out of the ordinarj course of trade, upon spécial terms, 
and with a view to expérimental use. But, at any rate, so far as 
Frank L. Blîss himself was concemed, ail thèse transactions were 
purely expérimental. He was not a vendor of thèse engines or of 
the reversing gear. He merely allowed his device to be put on the 
engines for the sole purpose of testing it Of this the proof is posi- 
tive and convincing. He was not a member of the firm of Harmon, 
Gibbs & Co., nor was he pecunîarily interested in the sales or busi- 
ness of that firm. He was simply an employé in their shop; nor had 
the firm any right to, or pecuniary interest in, the invention at that 
time. The situation was as thus stated by Bliss: 

"I had no means except my day wages In the shop, and I had a family to 
support I could not hâve tested It or patented it myself. Harmon, Gibbs 
& Co. fumished the money to procure the patent for me. I had no shop. I 
had no engines upon which I could put them for trial or experiment. I 
had no oU well at which I could give them a trial. I had no means of test- 
ing the reverse gear, except as they were put upon the complalmants' engines 
and those of George H. Gibbs." 

It clearly appeiars that Bliss' devîce could only be tested by prac- 
tical work in the oil field. Then, again, the device was a mère 
appendage to the engine, which was complète without it. It was 
not the principal subject-matter of sale, but a mère incident. Fur- 
thermore, it îs shown that Bliss derived no profit whatever from the 
use of his device, or from any sales of engines made prior to the 
grant of his patent. This, then, is the case: Bliss' device could 
only be tested by putting it on his employers' engines, and sending ît 
out into the oil fleld for practical use, and this his employers per- 
mitted him to do, without profit to Mm. Did he thereby forfe'it his 
invention? It would be a hard thing so to hold. We do not think 
the law demands such a conclusion. 

The expérimental use of an invention by the inventor or by per- 
sons under his direction, if made in good faith, solely In order to 
test its qualities, has never been regarded as a public use. Eliza- 
beth V. Pavement Co., 97 U. S. 126, 135. In Winans v. Railroad Co., 
4 Fish. Pat. Cas. 1, 10, Mr. Justice Nelson charged the jury thus: 

"If the use be expérimental, to ascertaln the value, or the utility or the suo- 
cess of the thing iavented, by putting it into practice by trial, such use will 
not deprive the patentée of his right to the product of his genius. The plaln- 
tifC, therefore, In this case, had a right to use his cars on the Baltimore and 
Ohlo RaUroad by way of trial and experiment, and to enter into stipulations 
wlth the directors of the road for this purpose, without any forfelture of 
his rlghts." 

It has been held that, if necessary In making tests, an inventor 

may seîl a machine on trial so as to get it fully and fairly tested by 

practical use by the class of persons for whose use it is intended, 

and such sale yr use, even for more than two years, if made for the 

v.57F.no.5 — 41 
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pmpose of practical test, will not Invalidate the patent Graham v. 
McCormick, (per Drummond^ C. J.,) lO Biss. 39, 43, 11 Fed. Eep. 
85Ôi àraham v. Geneva, etc., Manufg Oo,, (per Dyer, J.,) 11 Fed. Kep. 
138. In Smith & Griggs; Manufg Co. Ti Spragne, 133 U. S. 249, 256, 
8 Sup. et Eep. 122, it is s^id: 

"A usé by the inventor, tat the purpose of testing the madilne, In order by 
experimeixt to devise additional means for perfectfng the success of Its opéra- 
tion, Is admissible; and where. as Incident to such lise, , the product of Its 
opetàttbn Is dlsposed of by sale, such prbfli from its use does ûot change its 
character, but where the tise is malnly for the purposes of trâdè and profit, 
and the experiment is merely ihcldental to that, the principal, and not the 
incident, must glve character to ttie use. The thlng Implled as excepted out 
of the prohibition of the statute Is a use which may be properly characterized 
as subktantlally for the purpoBe of experimelit." 

Theisa-ying principle of tUese décisions, we think, is justly ap- 
plicable to the case in hand, where the acts of the inventor were 
without any profit to him, and for the single purpose of testing the 
practicability of Ms invention hy needed trial and experiment It 
is very certain that if Bliss could not safely maJie the test in the 
mannà" in which he did, he could not hâve made it at ail. 

The évidence clearly sàtisfies us that the tesli, feoth as respects 
the hùinber of engines empîoyed and the duratioij, of the use, was 
altogether reasonable. Durîng the yeafs 1878 and 1879 numerous 
complaints of the reversiiig gear were made at the shop of Harmon, 
Q;ibbs & Co., and Mr. Shave, a machinist there, testifles that "Mr. 
Bliss ;kept chànging it tO overcome iliese alleged defects." Mr. 
Bàgl^y, then an employé at the shop, states: 

"Mr. Bliss continued durlng 1878 and 1879 In experimentlng and making 
changes to overcome the defects, as they beçàme Imown, and to make the re- 
verse gear effectiva He waa diligent in his efforts to accompllsh that re- 
suit" 

It was not before late in the fàll of 1879 that the practioally 
operative success of the device was demonstrated- 

Upon the whoie, we are of opinion that the plainttÉEs are entitled 
to a decree. 

BUFFINGTON, District Judge, concurs. 



EDISON BLBOTBIO LIGBT 00. et aL v. MT. MOREIS teLECTRIO UGHT 

CO. et al. 

SAMB y, UNITED BLHOTBIO LIGHT & POWER 00. 

(Gircillt Court, S. D. New York. Septembèr 19, 1893.) 

1. PATto*8 FOK lNvB»TiONS-^IiT*HiNGl!MBNT— Lâches— Injtjnction. 

The test case involvlng the valldlty of the Edison patent for incan- 
descent electrlo lamps (No. 823,808) was brought hji May, 1885, and prose- 
çuteà' with ail : due diligence. Af ter Its détermination the présent suit 
was beguh a#alnst defendàùt corporations which were not organlzed vixMl 
a year or two after the ootnmenoement of the test suit, and did not 
b^in active opérations in ^Incandescent lightlng untJl three years after 
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that date. Bdd, ttAi i>laiiitiffiii had nôt been ^Ity of such imreflâoaabla 
delay or lâches In commençing suit as to deprive tbem of theilght to * 
preliminary Injuaotlonf^ 

S. Samk— MANUFACTURœas OF, iNFBiNoma Article — Usbrs. 

Corporations organlfced durlng the pendency of the test suit Involvlng 
the validlty of the Ëdlson patent for Incandescent electrlc lamps, whoae 
sole bushiesa Is the furnishing of electrlc light to ottiers, and who use 
infringlng lampa for the purpose of competlng In that business with the 
llcensee Of the patentée, are to be regarded rather as manufacturers than 
as mère users, who are. entltled to protection because they hâve supplied 
tbemselyes wlth electrlc Ughting plants before the deidslons of the courts 
Bustalning the patent, and at a time when Judldal décisions in forelgn 
countries were tn conâlct 

3. Samk— Bquitibs— CoMPETiNO Corpobations. 

On a motion for a preliminary Injunctlon In a suit for Infringlng the 
Edison patent for Incandescent electrlc lamps, défendants clalmed that 
they were mère users, who installed plants prier to the décision estab- 
llshlng the validity of the patent, and were mlsled by the obscurity of 
the patent, and the confllct of forelgn décisions, Into Investlng large 
sums of money in their plants, and aslîed that complainants be compeUed 
to supply lamps on reasonable tenns, on the ground that otherwise de- 
fendants' plants would be rendered yalueless. The business of défend- 
ants was the furnishing of InoandescMit electrlc lightlng to consumers. 
Belâ, that the equltles of défendants were not superior to those of the 
patentées, who had engaged tn a simllar business relylng on the patent, 
and had strenuously attempted to enforce thelr rights by suit, and ultl- 
mately suoceeded, and that a preliminary InjuncUon should issue, espe- 
cially In view of the faot that défendants had falled to show that they 
could not obtaln incandescent lamps whlch dld not Infrlnge the patent 

In Equity. Billa by the Edison Electric Light Company and the 
Edison Uluminating Company of New York against the Mt. Morris 
Electric Light Company and others and the United Electric 
Light & Power Company to enjoin the défendants from infringlng 
letters patent No. 223,898, issued to Thomas A. Edison, for in- 
candescent electric lamps. On motion for a preliminary injunc- 
tion. Granted. 

Dyer & Seely and Eaton & Lewis, (R. N. Dyer, Eugène H. Lewis, 
and C. E. Mitchell, of counsel,) for complainants. 

CraTath & Houston, (Paul D. Cravath and B. H. Bristow, of 
counsel,) for défendants. 

Before WALLACE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. This is an application for a prelim- 
inary injunctlon to restrain the use by défendants of incandescent 
electric lamps which are infringements of letters patent No. 223,898, 
issued to Thomas A. Edison January 27, 1880. The flrst-named 
complalnant is the owner of the patent, the second is the sole and 
exclusive llcensee of the right to use and vend incandescent elec- 
tric lamps under such patent in and for the city of New York, for 
that portion of said city lying below Seventieth street, and it 
seems not to be disputed that the lamps used by défendants are 
so used within that portion of the city. Prior litigation touching 
thia patent has been of such a character that the application now 
under considération may be looked upon as made rather at the 
close of the case than at its begtnniug. The validity of the pat- 
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çQt, apâ the question whet^er or not lamps of the kînd nsed ïy 
défendants al?e infringements thereof, hfes been declded, after most 
protracted and exhaustive trial and argument by the circuit court 
in this district, and by the circuit <!6tirt of appeals. Validity 
and infringement, therefore, are not disputed hère. 

The right of the owner of a patent to flx arbitrarily the terms 
on whlch he will allow others to use it, or to whoUy refuse assent 
to Such tise, was considered by this court in Campbell Printing- 
Press, etc., Co. v. Manhattan Ey. Go., 49 Fed. Eep. 930, where it 
was held that there was no warrant for the proposition that, if he 
so refused, the monoply which the statute gives Mm might be de- 
stroyed by order of the court, and the right to use the invention 
sold tt> any one who wished to purchase it, on terms to be fixed by 
the court. That a patentée may dispose of his invention, or hold 
it to his sole use, as he chooses, see, also, Eob. Pat. § 31, and cases 
cited. 

Although the owner of a patent may not thus, without assent 
on his part, be deprived of his monopoly, he may, of course, so 
conduct himself as to be no longer entitled to the aid of a court 
of equity in maintaining it And it is insisted, as a ground for 
refusihg the injunction pràyed for, that complainants' delay in in- 
stituting and prosecuting suits to prevent infringement bas been 
such that the court should refuse them that relief, as against 
thèse défendants, who, dùring the period intermediate the grant- 
ing of the patent and the décision of this court sustaining its 
validity, invested large sums of money in the belief that such pat- 
ent could not be sustained, or would not be construed so as to 
cover the lamps défendants used. It is not denied that défend- 
ants knew there was a patent, which the owners insisted was a 
valid one, and which they claimed covered incandescent electric 
lights, such as défendants use. 

This défense of lâches or delay on the part of the owners of 
the piatent was urged upon the court of appeals at very great 
length, upon most voluminous évidence, in Edison Electric Light Co. 
V. United States Electric Lighting Co., 3 C. C. A. 83, 52 Fed. Eep. 300; 
and that court decided that no case was shown to authorize the 
refusai of an injunction on any theory of lâches or équitable es- 
toppel, by reason of undue delay in bringing suit, or acquiescence 
in known infringement. Subsequently, tiie same point was urged 
upon the same court, again at great length, in Edison Electric 
Light Co. V. Sawyer-Man Electric Co., 3 C. C. A, 605, 53 Fed. 
Eep. 592, and the same opinion expressed. The facts presented 
hère do not change the situation, so far as the complainants are 
concerned. The same measure of delay is shown, and the same 
excuse for that delay is also shown. Twice bas the court of ap- 
peals held that the original test suit (that against the United 
States Electric Lighting Company) was timely begun, and pressed 
with proper diligence. It has also held that, such suit proceed- 
ing with due diligence, no other infringers of the patent can be 
heard to complain, with reason, that separate suit was not brought 
against them. Further discussion of the same facts in this court 
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il unnecessary, and ont of place. The situation la not changea 
by the circumstance that thèse are différent inf ringers, with a différ- 
ent history from that of the défendants in the earlier suits. No 
doubt, in determining whether, in any particular case, there has 
been such delay or lâches as will affect a party's right to the aid 
of a court of equity, there are always two things to be considered, 
— the delay of the one party, and the effect of that delay upon 
the other; and, where a person has unreasonably delayed taking 
some particular action, that delay is sometimes not charged against 
him, where it is shown it operated in no way to the other's préj- 
udice. Where, however, the court holds that there has been no 
unreasonable delay, but due diligence shown by the one party, I 
am not aware of any authorities which support the contention 
that he must be denied relief because he was not quite diligent 
enough to prevent the other party from making investments which 
hâve proved improvident. As the circuit court of appeals has 
held that other infringers cannot complain because only one test suit 
— that against the United States Company — was brought, and haa 
further twice held that that suit was prosecuted with due diligence, 
and as the défendants hère were not even organized till a year or 
two after the institution of that suit, in May, 1885, and did not 
begin active opérations in incandescent lighting till three years 
after that date, there seems to be nothing left for this court to 
décide on that branch of the case. 

Irrespective, however, of any question of lâches on the part of 
complainants or of the owners of the patent, there was a claim 
to considération advanced to the court of appeals in the Sawyer- 
Man Case, supra, growing out of the obscurity of the patent» and 
the fact that, prior to the décision of the fédéral court (in this cir- 
cuit) sustaining and construing it, there were conflicting décisions 
upon it in foreign countries. Commenting ùpon this, that court 
recognized three classes of infringers, and referred to them as fol- 
lows: 

"Every one of the manufacturing corporations, the competltors of the Edi- 
son companies, commenced thelr opérations with a knowledge of the exist- 
ence of the patent In suit. They were controUed by business men of intelli- 
gence and expérience. Their promoters and managers may hâve believed, 
and probably did, that the patent could not be successfully malntalned. But 
they entered upon the business with an understandmg of its risks, and of 
the conséquences which would befall them as infringers. If the patent should 
be sustained. None of them can now be .lustly heard to say that an Injuno- 
tlon which is essentlal, If not Indispensable, to the protection of the owners 
of the patent and the llcensees, ought not to be granted because of the great 
pecuniary loss which may resuit. If, in conséquence of being deprived of the 
use of the lamps, their investments In other electrical apparatus will be 
greatly depreciated, they must take the conséquences." (2) "The users who 
hâve supplied themselves with electrlc lighting plants from the infringers, 
which required for their opération lamps of the patent, *are of course infringers. 
But those who did so before the décision of the circuit court sustaining the 
patent, and at a time when judicial décisions in foreign coimtries Interpretlng 
the patent were In conflict, and who are now wllllng to accept their lamps 
from the complainants upon reasonable terms, hâve much stronger equlties than 
the manufacturing infringers. Thèse equities the court will not disregard. But 
what would be reasonable terms, if an application were made to the court 
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«1)1 hehalf of th^ tiflers, is a question, whldican only be detennîned in eaçK 
case 'upon tts Mrtlcular clrcumstances." (3) "Those users, however, who 
havé acqùlred ittiëse plants subséquent to the décision of tlie «drcult couii:, 
if they are dëjirivéd of the use of the lamps, and as a conséquence the value 
of thelr. plants may be greatly hupaiced, must accept the resuit as a consé- 
quence of thelr pwn Imprudence." 

The défendants insist that they af e within the second of thèse 
catégories,; and éntitled to the considération which that court inti- 
mated would be extended to persons so situated. I do not so under- 
stand the opinion of the conrt of appeals. It is only the users of the 
lamp for thè purpose of availing of its light who seem to fall within. 
the tenns cà reason of the exception, — ^the unskUled public, who, 
w'ith no knbwledge of electricity, 6f patents, or of controversies and 
litigation as to inventions, bought something which they found on 
sale in the open market. The défendants, whose sole business is 
the fumisMng of electric light to others; who use the lainps for the 
purpose of conipeting in that business with the coniplainant the 
illuminating conlpany, continually adding to the number of their 
eastomers and enlarglng their plants, and using the very lamps 
they ask cpmplainants to supply to them in such way that even 
new consumera, who would otherwise purchase their aiuminatîon 
from the holdfers and licensees of the patent, may be induced to 
purchase ît fîom défendants, to the latters' gain and the complain- 
ants' loss,— ^aré more properly within the first category. StiU, the 
language used by the court of appeals îs perhapa not so positive 
as fairly to prèclude discussion as to its meaning, and this motion 
may best be dispostid of by conceding défendants' contention that 
they are to be considered as users, who installed plants prior to 
the décision establishing the validity of the patent. And they 
protest that they are willing to adcept their lamps from the com- 
plainants upon reasonable terms. Ail that the court of appeals 
determined, as to such défendants, was that they had much stronger 
equities than manufacturing infringers, and that the court would 
not disregard those equities. But that court wisely left each case 
to be determined when it came up, "upon its own particular cir- 
cumstances." In the case at bar, however, there are conflicting 
equities. On the one side are the défendants, who, misled by the 
obscurity of the patent and the conflîct of foreign décision, invested 
large sums of money, supposing the patent would, in some way or 
other, be so disposed of tiiat it would not interfère with their busi- 
ness. On the other side, there is, not only the owner of the patent, 
but the Edison Uluminating Company, whîch has relied upon the 
letters patent, believing that the Edison invention was, as it 
claimed to be, a most important advance in the art of incandescent 
electric lîghting, and confiding in the validity of the grant by which 
the United States undertook tô secure to that inventor, his assignées 
and licensees, a monopoly of his valuable discovery. Trusting that 
the patent and the law would, to the extent of its license, relieve 
it from compétition in such mode of lighting as could only be prac- 
tîced by the use ol the particular lamp that patent covered, it also 
invested large sums of money, not only in the purchase of an exclu- 
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sive license, but also in tàe construction and equipment of electric 
lighting plants in wMcIi the lamp was an essentîal feature. And 
for years it Las been compelled to conduct its business in the îace, 
not only of compétition with other Systems using otber lamps, whJch 
was to be expected, but also wlth infringers who iiave made and 
sold and used tbe very lamp which tlie letters patent and the con- 
tract of license made the exclusive property of their licensor and 
themselves. When, therefore, complainants ask that, for the few 
remaining years of that patent, infringement of it shall be stopped 
by the court, they certainly show equities which are as much en- 
titled to considération as are those submitted by the défendants. 
Both sides hâve been confident of success. Both hâve made large 
investments. Each is exposed to serious pecunlary loss, which- 
ever way the court décides. And, where the equities are thus 
balanced, ît seems the duty of the court to so décide in favor of 
those who hold the légal titie to the property, and to whose protec- 
tion, in the language of the circuit court of appeals, "an injunction 
is essential, if not indispensable." 

The défendants' case, moreover, is not as fully stated as ît should 
be, upon a point of much importance. The affîdavits of the com- 
plainants assert that the peculiar lamp of this patent is indis- 
pensable to any successful System of electric lighting. This is a 
familiar assertion în this court, but the measure of crédit to be 
given to it is problematical. That other incandescent lamps, which 
are not infrîngements of the intégral vacuum chamber carbon- 
fflament lamp of Edison would also give light, has been repeatedly 
asserted; and in the Sawyer-Man Case, which was referred to on the 
argument and in the notice of motion, that assertion was fortifled 
with strong affldavits. Upon this point the défendants' papers are 
sign'iflcantly sUent. While it was suggested in argument that with- 
out the lamp covered by the patent their plants were valueless, and 
that injunction against the use of such lamps would practically de- 
stroy their entire investment, the défendants' afiBdavits do not sup- 
port such contention. It is not shown what efforts they hâve made to 
supply themselves with lamps not infringements of the Edison. It is 
not shown that no other lamp will serve their purpose, perhaps not so 
efficiently, i)erhaps at greater cost to themselves, but yet sufficiently 
to enable them still to use their existing plants to fumish light to 
their customers. If this be the case, if injunction will leave them, 
even during the life of the patent, still competitors of the complain- 
ant the Uluminating company, although competitors whose lamps 
may not be so good, and who may flnd it more expensive to supply 
and operate them, — in other words, competitors under the condi- 
tions which were to be expected with such a patent in existence, — 
it would be difiicult to see where they hâve any equities at ail. 
Where the défendants' main contention is that injunction wUl 
utterly destroy their investments, and force them ont of the business 
of incandescent lighting altogether, they should support that conten- 
tion by proof. 
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Thfi motion for prelimînary injunction is tlierefore granted; order 
;to be settled on notice, when suggestions as to suspension for a 
reasonable time to adapt fixtures to receive new lamps will be enter- 
tained. As at présent advised, I am not inclined to enjoin the use 
af in&inging lamps now in situ. 



HmÀ-TON BUTTON-FASTENBB CO. v. MACDONALD et aL 

(Circuit Court, N. D. New York. August 15, 1893.) 

No. 5,650. 

1. Patents for Ihtestions-tInpringembnt— Actiow to Rbcovkk Profits. 
Défendant bold and leased machines infringlng plaintifl's letters pat- 
ent No. 810,934, granted to Josepli F. C. Dlck January 20, 1885, for Im- 
provements in button-attaching macliines, and also sold staples adapted for 
tise In such Inf rlnging machine, but which could likewise be nsed In other 
machines. Helâ, in an action to recover defendant's profits, that the 
plaintiff was not entltled thereto, as the proof was vague, shadowy, and 
uncertain, and failed to show the kind of staples sold, or the quantity used 
iu the infringlng machine. 

8. Samk — Mbastjbb of Damages. 

The master to whom- the cause was referred having reported that the 
entlre market value of the infringlng machine was due to the use of com- 
plalnant's inventions, complalnant was entltled, as damages, to the 
profits made on the whole machine. Manufacturlng Co. v. Oowing, 105 
U. S. 253; Hurlbut v. Schllllnger, 9 Sup. Ct. Rep. 584, 130 U. S. 456,— fol- 
lowed. 1. 

In Equity. Action by the Heaton Button-Fastener Company 
against John A. Macdonald, Albert W. Ham, and Arthur M. Wright 
to recover profits derived from the sale of button-attaching ma- 
chines alleged to infringe letters patent No. 310,934, granted to Jo- 
seph P. 0. Dick January 20, 1885, and from the sale of fasteners to 
be used therein. There was a decree for plaintiff, and the cause 
was referred to a master to take and state the account of damages 
and profits. Both parties excepted to the master's report, allowing 
damages for the sale of the machines, but disallowing them as to 
the fasteners. Eeport confirmed. 

For prior litigation involving this patent, see 52 Fed. Eep. 667; 
55 Fed. Eep. 23. 

Statement by COXE, District Judge: 

On the i2th of March, 1890, the complalnant obtained a decree declaring 
letters patent No. 310,934, granted to Joseph F. C. Dick January 20, 1885, 
for improvements In button-attaching machines, valid, and adjudging that 
the défendants had Infringed the fifth clalm thereof. The flfth claim is as 
foUows: "(5) The combinatlon of the stationary head moimted upon a stand- 
ard and containing a stationary button-holdlng jaw which Is provided with 
a Slot, and button-liftlng springs on each side of said slot, the race way at- 
tached to sald head and having a slot commimicating wlth the slot in the 
holding jaw, the button stop in sald race way, the vibrating feeding finger 
for carrylhg the buttons one by one from the button stop to the bntton.-\lft- 
ing sprlngs, the pivoted dinchlng Jaw and the treadle for impartlng motion 
to said clinching jaw and feeding flnger substantially as described." On the 
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25th of August, 1891, the cause wa« referred to a master to take and state 
the account of damages and profits. On the 25th of February, 1893, the 
master flled his report In wWch he flnds that the value of the infrlngin^ 
machine is attributable to the comblnatlon described In the flfth claim, and 
that the complainant is entitled, for that reason, to the entire profits derived 
by the défendants from the sale and leasing of the 2,500 machines put out 
by them, amounting in the aggregate to $294.18. He also found that the 
complainant was not entitled to recover any part of the profits made by the 
défendants upon staples sold by them to the users of the infringing ma- 
chines. Ail claims for damages were waived by the complainant. 

The complainant excepts to that part of the report which refuses to air 
low the profits derived from the sale of staples, and the défendants except 
to that part of the report which allows the entire profits on the infringing 
machine. 

James H. Lange, Odin B. Eoberts, and F. Ot. Fincke, for complain- 
ant. 
N. Darenport, for défendante 

COXE, District Judge, (after stating the facts.) The doctrine of 
contributory infringement is usually enforced by injunction; the 
theory being, that although the défendant bas not completed the 
wrong, he bas done an act, which, in connection with some other 
act, sure to follow, will necessarily resuit in a consummated infringe- 
ment. He is, therefore, particeps fraudis. An injunction strikes 
the conspiracy in its inception. But when the complainant seeks 
to recover the defendant's profits proof of a différent character is 
required. He must show, with accuracy, not only the amount of 
the profits, but also that they are attributable directly to the inven- 
tion. 

Where the contributory infringer deals in a very inferior part 
of a patented combination of old éléments, it is manifest that 
the task of proving that the profits he receives are due to the pat- 
ent, is a difflcult one, and especially so when it appears that he re- 
ceives no higher priée for his goods than when sold for other, and 
legitimate, uses. The patentée of a sewing machine would hardiy 
recover the profits of one who sold thread and needles to the pos- 
sessor of an infringing structure. Can it be said that one who sells 
staples, or buttons, adapted for use in an infringing button-attach- 
ing machine, must surrender his entire profits to the owner of the 
patent? If a third party had sold staples to a holder of a Trojan 
machine, could the complainant recover the entire profits made by 
him? If so, patents of little or no value may be made the instru- 
ments of extorting immense sums, in no way attributable to the 
patent, from those who hâve sold supplies to infringers. 

A staple is not an élément of the fifth claim of the Dick patent, 
défendants had a perfect right to sell staples for use in other ma- 
chines, and there is no adéquate proof that the entire profits from 
the sale of staples was due to the combination of the fifth claim; 
there is no proof as to the number of staples used in machines em- 
bodying that combination. The proof before the master shows 
that the défendants themselves sold between 3,000 and 4,000 hand 
machines in which the staples in question could be used. Where 
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a contfiimtory infringer U held for profits it niust be on proof that 
tUey were derived from gbmething which is a part of, or indispensa- 
ble to, the patented combination, and, if capable of innocent use, 
that it was actually used in the inf ringing combination. The f act 
that thê défendants sold or leased inf ringing machines to the same 
parties to ^hom they sold staples, does not aid the complainant, at 
least as to those machines not held under written lease. About 
1,455 infringing machines were transferred under an agreement by 
the terms of whieh the licensee agreed to purchase of the défend- 
ants ail the Staples used with said machine. It is insisted by the 
complainant, that the profits on the staples are, under this agree- 
ment, only another name for royalties or license fées. 

Even were this position tenable it would still be necessary to show 
what proportion of the profits was derived from staples actually 
used in licensed machines. The testhnony fails to show th:s. The 
master finds as foUows: 

"The tesUmony falls to Show whether the staples sold to parties signing 
the coutracts were loot-power staples or hand-power staples or both; It fails 
to show how they were used ov how many were used in the infringing ma- 
chines. Thèse staples raay bave béen used in other nmchlnes, the hand tool 
of défendants for example, of whlch a large number were sold, or they may 
not hâve been used at ail." , ' 

To compel the défendants to pay a judgment amounting to over 
$20,000 based upon such inadéquate proof would be running counter 
to aJl the adjndicated cases upon fâiis subject. The testimony is 
yague, shadowy and uncertain and dépends too much upon conjec- 
ture and spéculation. The complainant's exceptions are overruled. 

The master finds thàt the machines sold by the défendants em- 
bodied the combination of the fifth claùn of the complainant's pat- 
ent and that its entire market value was due to the invention. He 
says: 

"The Talue of the Infringing machine Is attributable to the combination de- 
scrlbed in the fifth claim of the patent In suit, and the complainant is entitled 
to the profits made on the whole machine." 

. There is nothing in the record now before the court to dispute 
the correctness of this finding, and the case is therefore within the 
rule laid down in Manufacturing Oo. v. Cowing, 105 U. S. 253, and 
Hurlbut v. Schillinger, 180 U. S. 456, 9 Sup. Ct. Eep. 584. The ex- 
ceptions of the défendants are overruled. 

The report of the master is confirmed without costs; the expense 
of prihting the record is to be divided equally between the parties. 
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BIJBNHAM & DUGOAN BAILWAY APPLIANOE CO. T. NAITMKBAG ST. 

EY. CO. 

(Circuit Court, D. Massachiisetts. August 22, 1893.) 

No. 2,900. 

1. Patents for Inventions— Bkaokbts for Electric Conductors. 

The fourth daim of letters patent No. 418,704, Issued January 7, 1880, 
to John A. Duggan, for improvements in brackets for electric oonductors, 
for "an adjustable coUar, provided with means to support guard wlre," 
possessea no élément of patentable Invention. 

2. Same— OvBRCOMiNo Presumption of Noveltt. 

While a patent Is prima facie évidence of novelty and utiilty, and also of 
patentable Invention, yet thls presumption may be overcome by the court's 
application of the ordinary knowledge and expérience required to settle 
issues of fact 

In Equity. Bill by Burnham & Duggan Bailway Appliance 
Company against Naumkeag Street-Eailway Company for infringe- 
ment of letters patent No. 418,704, issued January 7, 1890, to John 
A. Duggan, for improvements in supporting electric couductors. 
Bill dismissed. 

Charles H. Drew, for complainant. 

George B. Blodgett, (Bentley & Blodgett, on the brief,) for de- 
fendant. 

PUTNAM, Circuit Judge. This case turns on the fourth claim 
of the patent in suit, which is in the folio wing language: "The 
adjustable coUar, g, provided with means to support guard wire, 
substantially as above described." We find "guard wire" in the 
singular. This is undoubtedly a clérical error for the plural, and 
the court so accepts it. The claim is briefly expressed, and, so 
far as the letter is concerned, is very déficient Undoubteidly there 
may be read into it so much of the spécifications as shows that 
the adjustable coUar carries a loop, or its équivalent, for the sus- 
pension of electric conductors, including trolleys, in connection 
with Systems of electric railways. In this particular the claim 
seems to fall within that class where référence may be made to 
the spécifications to supply in a claim what it is plain to every 
one the claim assumes as existing, rather than within the ordinary 
class in which it is held that a claim clearly déficient of itself 
cannot be made good from other parts of the patent. Seymour v. 
Osborne, 11 Wall. 516, 547; Day v. Bailway Co., 132 U. S. 98, 102, 
10 Sup. et Eep. 11. 

A portion of the argument proceeds on the theory that the claim 
embraces as a novelty the device of two guard wires, to be carried 
in such position over the electric conductor as to protect it; but 
there is no foundation for this. AU that is said touching the 
guard wires is incidental. The spécifications state that the in- 
vention relates to an improvement in brackets for electric con- 
ductors, and nothing found in the claim broadens beyond this. 
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But while the guard wires in no part contribute to the claimed 
nordif iov wHich the patent was îssued, yet, were it otherwise, 
the resuit of the case, for the reasons hereafter stated, would be 
the same. It may be well to add, however, that if the matter of 
the guard wires was an important function, the daim would per- 
haps be held inTaUd for duplicity. 

The history of the alleged invention is giren by the patentée, 
Mr. John A. Duggan, substantially as foUows: He states that 
in i887 or 1888 he conceived the idea of an electric street railway 
in the town of Quincy, Mass. ; that in the progress of the work it 
was necessary to obtain permission from local authorities to use 
the overhead trolley system, and then the projectors met with op- 
position, based on the claim that injury would resuit from a con- 
tact between the then existing téléphone wires and the trolley; 
that for economical reasons the projectors were obligea to use or- 
dinary croo^ed pôles to support the trolley, instead of straight 
sawB. timber; and that, therefore, it became necessary to design a 
bracket to meet this condition of things. He further states that, 
"in prder ,tp meet the objections of the téléphone company, so far 
as téléphone wires making contact with the trolley wires was 
concerned, it occurred to me that the trolley wires should be pro- 
tected by means of guard wires suppoïted by arms on the collar;" 
and he continues: "For this reason the Quincy brackets, or coUars 
of the brackets, were proyided with means for carrying one or 
more of the guard wires, although the guard wires were never 
put up." Out of this grew the patent in this case, so far, at least, 
as concems the claim in question. The crooked posta were the 
ordinary resource of economy, and the guard wires the plain resuit 
of the necessity of overcoming the opposition described by Mr. Dug- 
gan. A collar with a set screw, movable baekward and forward 
on a bracket, is such a common mechanical instrumentality, with 
such innumerable and raried applications in every department of 
life, that the court cannot be surprised by the fact that its use 
occurred to Mr. Duggan when the necessity therefor arose, as it 
would certainly hare occurred to any constructor of ordinary skUl. 
And the same is true with référence to the means of carrying the 
guard wires, and of moring them to and fro with the trolley wire. 
For the reasons already stated the court is not called upon to 
décide whether there wàS any novelty in the use of two guard 
wires, or in the détermination of their position; but, assuming this 
to be settled, the court does not hesitate to find that any projector 
like Mr. Duggan, after selecting the adjustable collar, would also, 
quite as a matter of course, so support the guard wires that they 
would move to and fro with the trolley wire, and that a method of 
effecting this, either in the way which he adopted or in some other, 
would readily suggest itself to him, or to any other constructor of 
ordinary skill. Any one curious in that direction wUl flnd in 
Manufacturing Co. v. Cary, 147 U. S. 623, 637, 18 Sup. Ct. Eep. 472, 
a mass of cases illustrating that there is no inventive faculty in 
applying such old and well-known devices as are hère under con- 
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eideration to new but analogous uses, wherè such application would 
be so readHy suggested as in the case at bar. 

The court is unable to perceive any élément of patentable inven- 
tion in any thing which tMs claim properly brings to its atten- 
tion. While it is aware, as claimed by the complainant, that a 
patent is prima facie évidence of novelty anl utility, and also of 
patentable invention, yet the case at bar is one among a great 
mass of instances constantly coming up for judicial détermination, 
which demonstrate that the presumption which this rule affords 
is sometimes slight, and sometimes renders but little assistance. 
Oartainly it is easily overcome in the case at bar, which the court 
is called on to détermine on bill, answer, and proofs, and to which, 
therefore, it is authorized to apply the same ordinary knowledge 
and ordinary expérience as may aH tribunals, whether juries or 
judges, required to settle issues of fact Bill dismissed. with costs 
for the i^spondent. 



SAWYER SPDSTDLE CO. v. W. G. & A. B. MORBISON CO. 

(Circuit Court, D. Connectlcut. September 18, 1893.) 

No. 735. 

1. Patents pob Invektions— Anticipation— Spindle Bbarings. 

The invention described in letters patent No. 253,572, issued February 
14, 1882, to Jolm E. Atwood, -whlcli cover, in substance, a live spinntng 
spindie, supporteâ withln a supportlng tube contalning step and bolster 
bearlngs for tlie spindie, wliich tul)e is flexibly mounted with relation to 
the rail of the spinning machine, was not anticipated by the Babbeth 
spindie, which is described in letters patent No. 227,129. Sawyer Spindie 
Co. V. Morrison Oo., 52 Fed. Bep. 590, reafllnned. 

2. Samb — Invention. 

The Atwood spindie was not deprived of patentable invention by any- 
thing shown in the Babbeth devlce, or by the pre-exlstlng "hydro-extract- 
ors" or centrifugal machines, an example of which is shown in patent No. 
82,049, issued September 8, 1868, to D. M. Weston, wherein the shaft re- 
volves in a box at its base, having an easily yielding sprlng of rubber or 
other elastic material around its outer circumference, and within a sta- 
tionary bushing, which is firmly secured to the cross timbers below. 

8. Samb — Infringembnt. 

The second and third claims of the Atwood patent are infringed by a 
spindie in which the spring surrounding the supporting tube, which con- 
tains both step and bolster bearings, is interposed between a shoulder 
on the tube and a shoulder on the base pièce, so as to press the former 
on the latter, the latter being a separate nut which screws into the upper 
end of the base pièce; for this is a mère change in the location of the nut 
which opérâtes the spiral sprlng la the patented devioe. 

4. Samb. 

The patent is also infringed by a spindie which has its supporting tube 
dlvided transverseiy into two i>arts, the lower part resting upon the 
bottom of the oll cup, and acting as the step bearing of the spindie, with 
the spring surrounding the part of the tube that contalns the bolster 
bearing; it appearing that the two parts move together laterally in ail 
-directions during the self-adjustment of the spindie, substantlally aa it 
the supporting tube consisted of a single pièce. 



- ÏDy^çiMty. Smtjlt)T,tl:^e,Sav(7er Spindle Company ag;ainst the y7, 
Œ & Àl R. Môrrison GbiaiSany for irimngement oî â "patent. A mo^ 
tioiL for ^a preliminary i^junction wâk neretofore granted in part. 
54 Fed. Rep. 693. The Case is now on final hearîng. Decree for 
Complaînj|,nt. 

Frederick P. Fish and W. K^ Richardson, for complainant 
Wm. E. Slmonds and Charles L. Burdett, for défendant. 

SHIPMAN, Circuit Judge. Letters patent to John E. Atwood, 
No. 253,572, dated February 14, 1882, for an improved support for 
spiadles in spinning machines, wére the suhject in a bill in equity 
in this court betweeû the parties in this case, and were adjudi- 
cated upon in a décision which was flled September 26, 1892, (52 
Fed. Rep. 590,) and in which the second, third, and flfth claims of 
the patent were held tô be valid, and to hâve been infringed upon 
by the defendant's spindle, known in the case as the "Morrîson 
Spindle." Subsequently the présent bill was brought to prevent 
the manufacture and sale by the défendant of the spindles known 
as the "Hanamond an<J Dady Spindles," and which were a modifi- 
cation of the device the manufacture of which had been enjoined. 
Upon a motion for preliminary injunction, the use of the Ham- 
mond spindle only was enjoined. 54 Fed. Rep. 693. The opin- 
ions which hâve been already written in this litigation state the 
history and the distinctive features of the invention, and contain 
the conclusions of the court in regard to the patentable charac- 
ter and scope and the; proper construction of the claims of the 
patent. 

The characteristlc feature of the Atwood invention was tnily 
said in the spécification of the patent to be "a supporting tube, 
which is flexibly mounted with relation to the spindle rail, and 
contains the step and bolster beaiings for the spindle, so that the 
latter and said tube may move together laterally in ail directions 
during the self-adjustment of the spindle while carrying an un- 
equally balanced bobbin and its yam, instead of relying upon the 
movement of the spindle and its bearings within and independ- 
ently 0^ the supporting tube, as heretofore in this class of spin- 
dles." In the prior suit, the Rabbeth spindle support, which was 
patented by letters patent No. 227,129, and which was admitted 
to hâve priority over the Atwood invention, was relied upon as 
an anticipation of the Atwood patent. The Ràbbeth structure was 
described in the opinion as follows: It "had a supporting tube 
rigidly connected with the rail; a bolster bearing, which was a 
thin tube, affording a latéral bearing surface for the spindle; a 
yielding cushion between the bolster bearing and the supporting 
tube, and a step beatiûg withiù the supporting tube. This tube 
may constitute the step bearing, l^ut the step bearing and the 
bolster bearing are separate pièces, and consequently the spindle 
and the bolster bearing can Vibrate in ail directions." The im- 
portant features of thé patented device were said in the same 
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opinion to be "tke supporting tube, Within wMch are formed both. 
tbe step bearing and tbe bolster bearing, and flexibly mounted 
npon or in relation to the supporting rail, the tube moving out of 
position under the influence of the vibration of the spindle; to- 
gether with the manner in which the tube is secured to the rail, 
so that graduated pressure can be giren, and strength can be 
secured." It was further said that the flexible support of the 
Atwood tube below the rail is far more than a change of the 
position of the Rabbeth cushion from the inside of his tube, and 
that the resuit was to cushion, but the method by which the 
cushioning is produced is Tery différent. It is insisted in the ar- 
gument of the présent case that the foregoing description of the 
Eabbeth device is not universally true, but that the patent also 
describes a method of construction in which both step bearing and 
bolster bearing are parts of the same thin tube, which the patent 
désignâtes as a vertical bearing. Two of the three claims of 
the Eabbeth patent call for a bolster bearing which is capable of 
yielding laterally with equal freedom in ail directions, and a step 
within this supporting tube, which permits the foot to move in 
the same manner. Thèse requirements are not expressed in the 
third claim, but the whole drift of the spécification is that the 
bolster and the foot of the spindle each has equal freedom of mo- 
tion in every direction, and that the foot of the spindle is not con- 
flned laterally, but is in an unsocketed or loosely fltting bearing. 
For example, it is said: 

"In opération It wlll be seen that the entlre bearing, t, [the vertical bear- 
ing,] being capable of more or less latéral movement in ail directions, and the 
foot of the spindle brfng also equally f ree to move In any direction, the spindle 
can readHy assume any position whioh an unevenly balanced bobbtn would 
cause It to assume." 

The position of the défendant is based upon the clause of the 
spécification, which says, in substance, that when the bottom of 
the supporting tube is fitted for a plain step bearing the vertical 
bearing is open at its bottom, and when it is desired that the bot- 
tom of the spindle be elevated above the bottom of the support- 
ing tube the vertical bearing is mounted upon a base tube, which 
resta upon the bottom of the supporting tube, and the step bear- 
ing is provided for either by means of a head inserted in the bot- 
tom of the vertical bearing or in the top of the base tube. The 
défendant naturally supposes that "inserted" means flxed in the 
"bottom of the bearing. I think that this is true, and that the 
thin tube can in one proposed method of construction contain both 
bearings, and to that extent the previous description of the Eab- 
beth device requires modification. 

This f act does not change the patentable relation of the two de- 
vices to each other. It is admitted by the learned expert for 
the défendant that he does not flnd in any structure before At- 
wood's a live spinning spindle supported within a supporting tube, 
containing step and bolster bearings for the spindle, which tube 
is flexibly mounted with relation to the rail of the spinning ma- 
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chine. The flexible attachment, with relation to the rail, of this 
supporting tube, is the gist of the Atwood device, and was its sub- 
stantial improvement upon the rigidly held supporting tube of the 
Kabbeth spindle, and its cushion interposed between the support- 
ing tube and the thin tube which constituted the bolster bearing. 

The next question is whether the Atwood combination possesses 
patentable character in view of the Rabbeth spindle support, and 
the hydro-extractors or centrifugal machines described in the D. 
M. Weston patent, No. 82,049, of September 8, 1868, and the W. 
H. Tolhurst patent, No. 199,125, of January 8, 1878, and in the 
Weston Euglish patent of 1874. The theory of the défendants 
is that, a cushion being old, the particular cushioning device of 
the Atwood spindle support was anticipated by the centrifugal ma- 
chines, Or so plainly suggested by them as to deprive Atwood of 
the character of an inventor. The heavy machine of the Weston 
patent of 1868, which in its main features is. lilte ail the "centrif- 
ugal. machines," is thus briefly described in the décision upon 
the motion for a preliminary injunction : It "consisted of a revolv- 
ing cylinder, which was to contain wet sugar, or some other semi- 
liquid materiàj, to be freed from water, and which waa flrmly at- 
tached to the top of a perpendicular shaft, which shaft revolved 
in a box at its base. To this shaft power was applied by means 
of a driving belt attached to a pulley. A flexible, easily yield- 
ing spring, made of rtibber or other elastic material, was placed 
around the outer circumference of the box^ and within a sta- 
tionary bushing, whîch was flrmly secured to the cross timbers 
below. The improyement described in the patent consisted in 
mounting the machine so as to haye a flexible pivot bearing at 
the base, rather thah to suspend it upon bearings at the top of 
the upright shaft." Upon this hearing the défendant has placed 
great stress upon this class of machines, and has insisted that 
by them Atwood was told how to make a flexible attachment of 
his supporting tube to the rail, and that his invention was a 
double use of an old flexible support The supposed analogies 
between thèse two classes of machines seem to me fanciful. "The 
needs of the respective machines are différent, and call for a 
différent character and location of pivot bearings; and therefore 
the box at the bottom of the shaft of the Weston machine has 
no patentable relation to the tube around the Atwood spindle, 
which supports both stepa and bolster bearings." The centrifugal 
machines, with their lurching movement, neither need nor possess 
bolster bearings or supporting tubes in any proper sensé in which 
those terms are used with référence to spinning spindles. But, if 
they are not an anticipation, the défendant thinks that they pre- 
vented the exercise of invention by Atwood, whose work was simply 
to mechanically adapt the pivot of the shaft of a hydro-extractor 
to a spindle for spinning silk. If they gave a suggestion of being 
capable of such adaptation, the history in the record shows that the 
work was that of an inventor. 
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TJpon the question of infringement, the effort upon the part 
of th.e défendant being to confine the Atwood invention to nar- 
row limite, the contention is that its patentability is substantially 
limited to a spring so placed that it surrounds the lower end of 
the supporting tube, is below the rail, and is accessible without 
disfcurbing the spindle. It is therefore insisted that the s-pring 
of the Hammond spindle, which is interposed between a shoulder 
on the tube and a shoulder on the base pièce, this last-named 
shoulder being a separate nut which screws into the upper end 
of the base pièce, is not an infringement. The patentable char- 
acter of the Atwood invention does not dépend upon the précise 
position with respect to the rail of the flexible attachment, and 
for the reasons stated in the opinion upon the motion the Ham- 
mond spindle is an infringement of the second and third claims 
of the patent. 

The Dady spindle présenta a question which did not exist in 
the prior suit, The construction of the tube, and the doubts which 
were caused thereby, were stated as foUows in the opinion upon 
the motion: 

"The Dady spindle différa from the Hammond spindle because its support- 
ing tube is transvereely divlded Into two parts. The lower part, which 
is about 13-16ths of an Inch In helght, and which rests upon the bottom of 
the oU cup, recelves the step of the spindle, and is Its step bearing. The 
spring surrounds that part of the tube which contains the bolster bearing. 
The différence is that one supp&rtlng tube or pièce of métal does not contain 
both. bearings, but the complalnants eamestly contend that tbe spindle and 
the two parts of the tube hâve the same working relation to each other as 
if the tube was made in one pièce, and that the several parts are so held in 
fact as to operate as if they were flrmly united together. I hâve no doubt that 
the Dady spindle is not the Kabbeth spindle, in which the supiwrting tube 
was rigldly connected with the rail, and could not adapt Itself to the move- 
ments of the spindle, and the spindle and bolster bearing moved 'wlthin and 
independently of the supporting tube.' Neither part of the supporting tube 
of the Dady spindle is rigldly connected with the rail, and eaeh part moves 
to a certain extent with the spindle during its vibrations. My doubt is 
whether the two parts of the tube and the spindle 'move together laterally 
In ail directions during the self-adjustment of the spindle,' as requlred by the 
letters patent; in other words, whether the two parts move in line with 
each other, bo that there Is no independent movement of the step bearing. I 
do not now clearly see why the socket which forms the step bearing,, and 
rests upon the bottom of the oil cup, may not move laterally, and, to a cer- 
tain extent, Independently of that part o( the tube which contains the bolster 
bearing." 

The efifect which resulted from the fact that the two bearings 
were in a tube made of one pièce of métal was frequently pointed 
out in the opinion in the prior suit, and the use of this language 
in regard to the tube led the défendant into the belief that such 
a method of construction was vital. It is vital if it was demanded 
in the claims of the patent, or if the transverse severance créâtes 
a substantial change in the mode of opération of the supporting 
tube. In the second claim the bearings are called a "combined 
bolster and step," and the tube is called, in the third claim, a "sup- 
porting tube." The claims do not require that the tube shall be 
one pièce of métal, but it must act as one tube; and if the severed 
v.57F.no.5— 42 
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parts étte m bound togeiher by the epindle wMchi resta in tte 
socketéd step bearing lïat they act as one tube, the requirements 
of the cïaims would seem to be complied with. The testimony on 
the part 6î tiie complàinant "was to the effect that the two pièces 
of the Dady tube were so combined, by means of the spindle, that 
both the upper latéral bearing and the lower bearing of the 
spindlè moTe with it in the same manner, substantially, as in the 
Hammond spindle, and that the parts move together laterally in 
ail directions during the self-adjustment of the spindle. It can- 
not be said that there is an absolute unity of motion in the two 
bearings, because from the fact of severance absolute unity will 
not probâbly exist; but the complainant's testimony is to the 
effect that there is no Substantial independent movement of the 
step bearing. This testimony was not denied or controverted 
by the défendant company, which showed no disposition to neglect 
any attackable point in the complainant's case. I therefore con- 
clude that it could nôt be successfuUy attacked, and that the 
doubt which I expressed was not well founded. 

Let there be a decree for the complàinant for an injunction 
against the infringement of the second and thlrd claims, and for 
an accounting. 



DJTBKNATIONAL POSTAL 8TJPPLT 00. r. GEOTH et aL 

(Circuit Court, à.'. D. New Tork. September 15, 1893.) 

Patents for Inventions— Infbinsbment—Stamping Machine. 

Lettérs patent Nos. 341,380 and 388,366, for mall-stamping apparatus, 
conslsting of a boit or rollera carrying the mail matter, a pièce at a 
tlme, under or opposite tp the face of a stamp out of Its path, and against 
a supportlng bed, to be caught momentarily by Angers whlch are moved 
forward by It, f ormlng an electric connection -which mores the stamp 
against, and stamps, the pièce, aiid releases It, to be carrled along agaln 
by the carrier to a réceptacle, are infrlnged by an apparatus which 
draws to thè place of stamping by pneumatic tubes, where each pièce, 
when still, releases a constantly movlng stamp, giving It a longer motion 
by becomlng a barrler to the motion of an arm, and shunting a detent, 
whereby the stamp is brought against it, and it is thereby stamped, and 
left to be carrled along by the carrier to a réceptacle; the whole ar- 
rangement of the patented invention being new, and the whole machine 
being covered by the letters patent, whlch are infrlnged by the taking 
of any substantial part of the machine. 

In Equity. Bill by the International Postal Supply Company 
against WiUiam Grotiv and others to enjoin the défendants from in- 
fringing letters patent Nos. 341,380 and 388,366. Decree for plain- 
tlfl. 

Geoi^e W. Hey, for plainttfl. 
Bowland Cox, for défendants. 

WHEELEE, District Judge. This suit Is ïrought upon patent» 
341,380, dated May 4, 1886^ and 888,366, dated August 21, 1888, and 
granted to George W. Hey and Emil Laass, for mail-stamping ap- 
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paratus, consisting of a boit or rollers canying the mail matter, 
a pièce at a time, under or opposite to the face of a stamp out of 
îts path, and against a supporting bed, to be caught momentarily 
by Angers which. are moved forward by it, forming an electric con- 
nection -wLicL. moves the stamp against, and stamps, the pièce, 
and releases it, to be carried along again by the carrier to a ré- 
ceptacle. The stamp does not move otherwise. The claims relied 
upon in 341,380 are: 

"(2) An automatio marking or stamplng apparatus, comprislng a bed for 
supporting tlie artide to be marked, a marking stamp supported opposite said 
bed, an actuating barrier or selectlng feeler, arranged to be encountered by 
thé article passlng over said bed, and transmitting motion to tlie marldng 
stamp, Bubstantlally as set forth." "(4) In combination with a letter sup- 
porting bed, a carrier for movlng the letter over the bed, a stamp or marker, 
and a mechanical engaging finger to engage the moving letter, and transmit 
motion to the stamp or marker, snbstantlally as descrlbed." 

And în 388,366 are: 

"(1) In a machine for stamping or marking mail matter, the combination, 
■wlth the supporting feed bed, of a stamp normally out of the path of move- 
ment «f the mail matter, and a stamp tripper or releaser normaUy In said 
path." "(3) In a machine for marking or stamplng mail matter, the combina^ 
tion, wlth the supporting feed bed, of a stamp normally out of the path of the 
movemeht of the mail matter, and a stamp tipper or releaser normally in 
said path, and opposite the letter bed, substantially as spedfled." 

The défendants' apparatus draws the matter to the place ol stamp- 
ing by pneumatic tubes, where each pièce, when still, releases a 
constantly moving stamp, giving it longer motion by becoming a 
barrier to the motion of an ann, and shunting a detent, whereby the 
stamp is brought against it, and it is thereby stamped, and left to 
be carried along by the carrier to a réceptacle. 

The principal question made is whether the défendants infringe. 
If the patents were for that part of the machine moving the stamp 
only, the défendants would not infringe, for their contrîvances for 
this purpose are entirely différent. Railway Co. v. Sayles, 97 U. S. 
554. But if they cover the whole machine they are not avoided 
by making some of its parts differently. Machine C!o. v. Lancaster, 
129 U. S. 263, 9 Sup. Ct Eep. 299. The exclusive right is as exten- 
sive as the patented invention, and is infringed by the taking of any 
substantial part of it Nothing existing before the applications 
narrowed thîs ûeld for invention. The whole arrangement was new, 
and was patented. The parts covered by thèse claims, other than 
the mechanism for moving the stamp, are ail found in the same rela- 
tion, and do the same things in substantially the same way, în the 
défendants' as in the patented machine, and in each the pièce to be 
stamped brings the stamp to place, — In the patented machine, by 
moving it from at rest; in the défendants', by extending its motion. 
In each the stamp is out of the path of, and inoperative without 
the présence of, the pièce; the object being to prevent inking the 
bed, and smearing the opi)osite side of the pièce. The arm in the de- 
fendants' machine is the feeler, finger, tripper, or releaser, as various- 
ly called, of thèse claims; and, as the défendants' machine has ail 
the other éléments of the claims, it embodies the patented invention. 
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It may hare improvéments npon the patentée! machine. H.so, it 
haa also the th.eory and parts of It improved upon, and still appearo 
to be substantially tiie same. Th.erefore, it appears to infringe. 
Let a decree be entered for the plaîntiff. 



HOLMDAT & SONS, Limited, t. SOHtJLTZEBEBGB et aL 

(arcult Court, S. D. Ne# YcJrk. September 29, 1893.) 

Patents fob Inventions— Infkingbment^Commission to Examine Experts. 
In' a suit for infrlnglng a patent, a commission to examine witnesses 
abroad will. In a proper case, be granted for the pxu-pose of obtainlng ex- 
pert testimony; and sucli commission shonld be granted tn the case of a 
patent Involving the chemlstry of colorîng componnds, when it Is asserted 
by the moving parfy, and denled by the opposlng party, that the art la 
so llttle practlced hère that the beat expert testimony oan only be ob- 

talned by a commission. 

■ ■\ ■ ■' 

In Equity. BUl by Paul Holliday & Sons, Limited, against Paul 
Schultzeberge and otbers to enjoin the infringement of letters pat- 
ent. Motion for a commission to e?;amine witnesses. Granted. 

Cowen, Dickerson, Mcoll & Brown, for complainant. 
Goepel & Eaegener, for défendant. 

LAOOMBE, Circuit Judge. This court is practically asked in 
this case to prescribé a new rule of procédure, to the effect that in 
patent cases commissions to examine witnesses abroad should not 
be granted for the purpose of eliciting merely expert testimony. It 
is urged that such an examination can rarely, if at aU, be conducted 
upon written interrogatories, and that the issuing of open commis- 
sions for such purpose entails a very heavy expense upon litigants. 
There is much force in the argument. The cost of such litigation 
is already great, and, where equally compétent experts can be found 
in this country, it would be désirable, in most cases, to confine the 
expert testimony to such as might be elicited from them; but it is 
hard tp see how the court can make any gênerai régulation upon 
the subject. It would seem unwise for it to undiertake to décide in 
advance whether the experts who can best inform it as to the prior 
state of the art are to be found hère or abroad. ITpon the argument 
of this motion it was asserted, and the assertion disputed, that 
within the fleld of the patent, viz. the chemistry of coloring com- 
pounds, the art was so little practlced hère that the best expert 
testimony could only be secured by a commission. The interroga- 
tories are therefore aUowed, under the arrangement as to method 
of taking proof before the comniissioner, which was suggested by 
the cour^ and apparently àssehted to by counseL 
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AMERICAN BKLL TEL. CO. et al. v. McKEESPORT TEL. CO. et al. 

(Circuit Court, W. D. Pennsylvanla. Âxtgast 21, 1893.) 

No. 20. 

Patbnts fob Inventions— Pekliminary Injunction— Epfect of Décision op 
Suprême Coubt op TJnitbd States. 

A décision of the suprême court of the United States, sustainlng a pat- 
ent, must be regarded as conelusive, upon a motion for prellminary Injunc- 
tion. 

In Equity. Suit for infringement of letters patent. On motion 
for preliminary injunction. Granted. 

J. J. Storrow and J. I. Kay, for complainants. 
W. Bakewell and John McDonald, for défendants. 

ACHESON, Circuit Judge. Alexander Graham Bell's second 
patent, No. 186,787, dated January 30, 1877, hère sued on, was 
sustained by the suprême court of the United States in The Télé- 
phone Cases, 126 U. S. 1, 8 Sup. Ct. Eep. 778, as to the 3d, 5th, 6th, 
7th, and 8th claims. Now that décision must be regarded as 
conelusive, upon the présent motion for a preliminary injunction. 
Purifier Oo. y. Christian, 3 Ban. & A. 42, 51; American Bell Tel. 
Co. V. Southern Tel. Co., 34 Fed. Kep. 795. Infringement by the 
défendants of said claims is, I think, clearly shown. Indeed, in 
the affldavits submitted on the part of the défendants, it is not 
alleged that the téléphones used by them differ materially, as re- 
spects the features hère eomplained of, from the téléphones which 
were adjudged by the suprême court to înfringe the patent. A 
preliminary injunction, therefore, must be granted against the 
McKeesport Téléphone Company and the other défendants who 
are citizens of Pennsylvania. 



THE GOLDEN GATE. 

ATLANTIC COAST STEAMBOAT CO. v. THE GOLDEN GATE. 

(District Court, D. New Jersey. July 13, 1893.) 

1. Salvage— What Amounts to Salvage Service. 

Tlie steamer Golden Gâte, while proceeding to lier wharf at Atlantic 
City, having become dlsabled by the breaklng of her rudderhead, at 
about 2 o'clock P. M., cast anchor, and signaled for help. Tlie sea at the 
time was rough, and the wind blowing from the northeast at the rate 
of 20 or 25 miles an hour. The steamer Atlantic City, then lying at her 
wharf, about a mile distant, in response to the signais, proceeded to the 
assistance of the disabled vessel, and, after several attempts to tow her, 
cast loose, and left her in her original position. Eeld, that the assisting 
vessel, having failed to render any successful service, was not entitled 
to salvage. 

a. SaMe — TowAGE Service — Stai-b Claim. 

Subsequently, at the request of the owner of the dlsabled vessel, the At- 
lantic City again proceeded to the assistance of the Golden Gâte, which 
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was not then In péril, the sea then havlng become quite calm, and the 
,wteditu|.yliig moderated, land, after to\trlng the Golden Gâte abouti one- 
half or three-quarters of a mile, notlclng the approach of a sister steamer 
of the dlSabled vesselj belonglng: to the same owner, the towing steamer 
cast ofl, and rendered no further service. No claim for service was 
then made, but, a difficulty haviig arisen between the owners of the two 
vessels.about a year thereaftpç,, the ovrner of the Atlantic City clalmed 
$500 ibr sâlvage. neU, that whne the claim dld hot commend Itself as a 
just and lalr demand, y et the owrier of the Atlantic Olty was entitled to 
be paï^ îpr towage service, the amount of whlch, if the parties failed to 
agréé asto the same, shohld be àBcertained by a référence. 

In Admiralty. Libd by the Atlantic Coast Steamboat Company 
against the steamer Golden Gâte for salvage service. Decree for 
libelant. 

H. H. Voorhees, for libelant 
A. Hugg, for claimant. 

GREElî, pistrict Judge. Frop the évidence in thîs cause it ap- 
pears that the steamer Golden Gâte, on the 27th June, 1891, at 
about 2 o'cloclj; in the afternoon, while proceeding to her wharf at 
Atlantic City, N. J., had thé misfortune to break her rudderhead, 
and so, rendered her rudder unmanageable and useless. At the 
time the se^. was quite rough, and the wind was blowing from the 
northeast al; the rate of 20 or 25 miles per hour. As soon as the 
accident occurl'ed she let go her anchor in about 12 or 14 feet of 
water, and was immediately brought to. She anchored about 25 
yards away from a sand bar, which lies nearly opposite the channel 
buoy. As soon as she was brought to by tiie anchor, she either 
blew her whistle frequently, as testifled by some of the witnesses, 
or hoisted her flag, as testifled by other witnesses, as a signal that 
she needed assistance. The whistles were heard or the signal was 
seen by the Atlantic City, a steamer lying at one of the wharves 
at Atlantic City, and about a mUe distant from the Golden Gâte. 
She immediately went to the assistance of the Golden Gâte, and 
after some effort succeeded in getting a hawser to her; but for some 
reason, concerning which there are contradictory statements, she 
was unable to tpw her. After one or two trials the hawser was 
cast loose, and the Atlantic City retumed to her wharf, leaving the 
Golden Gâte where she* found her, and without rendering any 
assistance. Later in the afternoon the owner of the Golden Gâte 
made a spécial request of the captain of the Atlantic City to tow 
his disabled vessel up to her wharf. By thla time the sea had be- 
come quite calm, and the wind had greatly moderated. The At- 
lantic City agàin went to the Golden Gâte, without difiSculty passed 
a Une to her, and then towed her about one-half or three-quarters 
of a mile towards her wharf, when, noticùig that the Florence, 
a sister steamer to the Golden Gâte, and belonging to the same 
owner, was coming down to tow the Golden Gâte, the Atlantic 
City cast off the towing hawser, and rendered no further service. 
At the time no «laim for service rendered was made by the Atlantic 
City, but 12' months after, a difflculty having arisen between the 
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ownera of the two steamers, the Atlantic City made a claim of 
$500 in the nature of salvage. 

It will be noticed that the flrst effort to assist the Golden Gâte 
was a faUure. The Atlantic City, from some cause, was unable to 
tow her to her wharf. At the time this effort was made the At- 
lantic City was a volunteer, and, had it been attended with success, 
it would hâve been the basis of a claim for salrage, assumiug that ihe 
Golden Gâte was within reasonable appréhension of danger. But 
an indispensable ingrédient of a salvage claim is that the service 
rendered has contributed immediately to the rescue or préservation 
of the property in perU. Salvage compensation will not be decreed 
unless the vessel in fact was saved by those who make the claim. 
While attempts at rescue are meritorious, and to be highly com- 
mended, yet, unless success follow the attempt, no claim for salvage 
can be allowed. Thèse principles, well established, seem to bar 
this claim so far as the flrst attempt of the Atlantic City is con- 
cemed. Admittedly, that attempt to render assistance to the dis- 
abled vessel was a failure, hence for that no salvage can be granted. 

It has been assumed that the Golden Gâte was in reasonable 
appréhension of danger at this time, but the évidence is not satis- 
f actory on this point. The burden of proof is on the libelant, and it 
can hardly be said that it has been properly met. The opinion 
of witnesses on the part of the libelant are purely spéculative, and in 
opposition thereto the naked fact remains that the Golden Gâte 
laid for hours where she was hove to, secnrely held by her anchor, 
without encountering any péril other than the ordinary péril of the 
sea. But it is not necessary to express a positive opinion upon 
this part of the case. It is immaterial on the view which has been 
taken of the facts. 

The second attempt to assist the Golden Gâte was made under 
différent circumstances. The Atlantic City was not in this instance 
a volunteer. She was expressly engaged by the owner of the 
Golden Gâte to tow his disabled vessel to her wharf. Success is 
no longer a criterion for the aHowance of salvage compensation; 
and, besides, it is admitted that this effort was partially successful. 
But the difflcultj with the libelant's case is that there is not a 
particle of évidence that at the time of rendering this partial 
service the Golden Gâte was in the slightest péril. The sea was 
quite calm; the wind greatly moderated; no danger was appar- 
ently hovering around the disabled vessel; she might be said to 
hâve been almost in her home port; her situation visible to ail; 
no alarm felt by any one, least of ail by those on board. Such 
circumstances would not justify a claim for salvage compensa- 
tion. The services rendered by the Atlantic City were simply 
towage services. For such service she is entitled to fair compensa- 
tion, but beyond that nothing. 

It is proper to add that this is very nearly in the category of a 
stale claim. No demand was made until a year after the rendition 
of the alleged service, and even then seems to hâve been resurrected 
as a sort of counterclaim to a demand previously made upon the 
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Dwner of tlie Atlantic City by the owner of the Golden Gâte. Evi- 
dently the service rendered was not regarded by the Atlantic City 
as especially meritorious, or entitled to salvage compensation, until 
pressed for the payment of a debt alleged to be due, as stated. It 
does not commend itself as a just and fair demand, under the cir- 
cumstances. 

If the parties cannot agrée upon the amount to be paid for tow- 
age service, let there be the usual référence to ascertaîn what it 
ought to be. 



LIGHTERS NOS. 27 AND 28. 

S. H. HABMON LUMBER CO. v. LIGHTERS NOS. 27 AND 28 et al 

(Circuit Court of Appeals, Nlnth Circuit August 15, 1893.) 

No. 87. 

Maritimb LrBNS— State Statotbs — Admiralty Jurisdiction. 

A maritime lien agalust a vessel for supplies, created by a state stat- 
ute, wlll not be enforced by the United States courts tmless the supplies 
were fumlshed on ïhe Crédit of the vesséL The Sainuèl Marshall, 54 Fed. 
Rep. 896, fbllowed. 



Appeal from the District Court of the United States for the 
Northern District of California. 

In Admiralty. Libel by tbe S. H. Hannon Lnmber Co. ogainst 
Lîghters Nos. 27 and 28 (John E. Whitney, claimant) for materials 
fumished to the lighters. The district court dismissed the libeL 
Libelant appeals. AfQrmed. 

H. A. Powell, for appellant. 
Andros & Frank, for àt)pellee. 

Before McKENNA and GILBEET. Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This is an appeal from the decree 
of the district court for the northem district of California, dis- 
missing the libel against Lighters Nos. 27 and 28 for the price 
of lumber furnished in the construction of bunkers on said lighters, 
on the ground that there was not suflacient évidence in the case to 
show that the lumber was furnished on the crédit of the vessels. 

From the record ît appears, among other things, that John E. 
Whitney, the owner of the lighters, (claimant and appellee herein,) 
chartered them to Leale & Shirley; that one Sheerin had a con- 
tract with Owens Bros., who were building a sea wall, to furnish 
them with;rock; that Leale & Shirley had a subcontract with 
Sheerin for the transportation of the rock; that they used the 
lighters in the transportation of rock from San Quentin to the 
sea wall at San Francisco under this contract; that the owner 
of the vessels had no interest in this matter; that the Owens Bros., 
under their contract, diseharged the rock from the lighters, and 
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in order to facîlitate their work they built thé bunkers; that TMiît- 
ney, the owner, made no objections to the building of tke bunkers; 
that appellant, at tbe request of Owens Bros., fumished the lumber 
for the construction of the bunkers on the lighters; that the bunk- 
ers were not used for the gênerai transportation of merchandise or 
material to be discharged upon a wharf or upon other boats, but 
were constructed and available only for the spécial use and purpose 
of f acilitating the discharging of rock, by dropping it into the water. 

Mp, Leale, & witness on behalf of appellant, testifled that "rock 
is frequently carried on thèse lighters without any bunkers at ail, 
and in thîs very work on the sea wall. We can only use thèse 
bunkers until we hâve fllled in to a certain depth. Then we hâve 
to take the bunkers off, and discharge the lighters through the flat 
of the deck. It is only for the purpose of lettlng the rock slide 
off the lighters without shoveling it that thèse bunkers are put 
on. Thèse lighters are usuaUy used on the waters hère without 
bunkers to carry rock. At the time I receîyed thèse lighters, they 
had no bunkers on; that is, when I agreed to take them." He 
further testifled that he received a letter from Mr. Whitney, dated 
March 11, 1891, "demanding his charter money on thèse lighters, 
and also that the lighters be retumed, and that the bunkers which 
now obstruct them be removed." 

Mr. Hannon testifled that he sold the lumber on what he con- 
sidered the crédit of James V. Owens, of Owens Bros.; that 
at the time of selling the lumber he did not make any effort to 
find out who was the owner of the lighters, and did not make any 
inquiry as to the relationship that Owens Bros, bore to the lighters; 
that the Owens Bros, were recommended to Mm by John Center, 
and for that reason he did not make further inquiry. It appears 
from his testimony that Owens Bros, were also buying lumber from 
appeUant for the érection of sidewalks in the city. Wîth référ- 
ence to the recommendation of Mr. Center, and the sale of the 
lumber to Owens Bros, for building the bunkers, he testifled that 
he was driving along in a buggy with Mr. Center, who said: 

" 'Hère is Mr. Owens, of Owens Bros. He wants some sidewalk planklng.' 
Of course, I was anxious to sell hlm the stuff, and I then sold him the lum- 
ber, and • • • some time afterwards his brother Frank came to the office 
with the flrst order. He says, 'You hâve fumislied my brother with lumber.' 
He sald he would like to get thls, and I said, *AU rlght.' He said, 'It is 
for my brother and myself.' • • * i did not know anything about them, 
except from Mr. Center, who had recommended them, and I said, 'I will let 
you bave it' Question. Then you sold It on what you consider the crédit of 
James V. Owens? Answer. Tes, sir." 

iSe further testifled that the lumber was aU delivered to the 
8COWS before appellant knew that Owens Bros, were not gbod 
pay, and, against the objection of appellee, that he had not lu 
any manner released any lien that appellant might hâve on the 
scows. 

Upon this évidence, we are of opinion that the court did not err 
in dismissing the libel. Tlhe lighters were domestic vessels owned 
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ih San Frandsco, and, Tiûder the maritime law, material men Hâve 
no lien foc îaaterials or supplies fumished to domestic vessel», The 
Edithi 94 TJ; S, 518; The Lottawann^ 21 Wall. 559. But it is claimed 
by appellant that a lien exista by virtue of the proTisions of sec- 
tion 813 of the Code of Civil Procédure of the state of Califomia, 
which proTides that "ail steamers, vessels, and boats are liable, 
* * • (3) for work done or matériels fumished in this state f or 
their construction, repair, or equipment," and that "demands for 
thèse several causes constitute liens upon aU steamers, Tessels, and 
boats." In the view we take of this case, ît becomes unnecessary 
to discuss the question whether or not appellant woidd, under any 
circumstances, be entitled to a lien under the provisions of this 
statute. It may, for the purpose of this opinion, be conceded that 
the word "equipment," as found in the statute, is susceptible of 
being so construed as to include the bunkers. But this would not 
benefit appellant, because the facts are that the liunber sold by 
appellant for the construction of the bunkers was fumished upon 
the crédit of Owens Bros., and not upon the crédit of the vessels. 
Under the décisions upon this point, it is now, we thlnk, well 
settled that no lien exista unless the materials are furnished on 
the crédit of the vessel. This is true whether the vessel is foreign 
or domestic, for courts of admiralty hâve no jurîsdiction to enforce 
liens; except as admiralty liens, and the provisions of the state law 
should always be considered and construed with référence to the 
limitations ordinarily attaching to admiralty liens. 

In The Samuel Miamhall the court of appeals, sixth circuit, (54 
Fed. Bep. 396,) directly overrule the décision of JudgeHammond in 
The Hlinoiei White and Oheek, 2 Flip. 383, which is the leading case 
in opposition to the views herein expressed, and is dted and. relied 
upon by appellant in this case, and, after a careful, elaborate, and 
able discussion of the questions, and a review of the authorities of 
The Lottawanna, 21 Wall. 579; The Young Mechanie, 2 Curt. 404; 
The General Smith, 4 Wheat. 443; and The Guidîng Star, 18 Fed. 
. Kep. 263, — ^in conclusion says: 

"It follows frûm thèse authorities that the courts at admiralty wlll not 
enforce a maritime lien agalnst a vessel for supplies created by a state stat- 
ute, tmless the supplies wére fumished on the crédit of the vessel, for that 
Is Indispensable to the existence of maritime liens of this dass." 

The decree of the district court is affirmed, with costs. 
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THE A. R. ROBINSON. 

LANE V. THE A. R. ROBINSON. 

(District Court, D. Washington, N. D. July 1, 1893.) 

1. TOWAGB— Tua NOT A COMMON CakRIBR— NEGLIGENCE. 

The contract of towage does not subject a tug to the llability ot a com- 
mon carrier. She only undertakes to exercise ordlnary care and skilL 
a. Same— Loss— Pkesumption of Négligence. 

Proof of a loss suffered by a tow does not raise a presumptlon of nég- 
ligence against the tug in the absence of addltional affirmative évidence. 
The Webb, 14 Wall. 406, foUowed. 

In Admiralty. Suit in rem by J. H. Lane against the steamer 
A. B. Eobinson to recorer the value of part of a raft of pUes lost 
while being towed by said steamer. Dismissed for failure of proof 
to establish négligence. 

Preston, Carr & Preston, for libelant. 
Allen & PoweU, for claimant. 

HANPOED, District Judge. That tàere was a contract to tow 
a raft of piles from Brown's Bay to Seattle; that the steamer did 
tow said raft; and that more than one-half of the piles that were 
in the raft when it started escaped therefrom, and were lost, during 
the passage, — are facts in this case. The claim of the libelant 
against the tug for damages is based upon a charge that by hauling 
too suddenly at starting, by running too rapidly, by rentur- 
ing to cross Puget sound when the weather was threatening, and 
by failure of the master to exercise good judgment in going ahead 
towards his destination after being caught by a strong wind and 
choppy sea, instead of changing his course and running for shelter, 
the loss was caused by négligence or want of care and sMll on the 
part of the master of the steamer. But to sustain this charge in 
either of the particulars mentioned by a fair prépondérance of the 
évidence the libelant has failed. The proof is not sufficient to show 
with any degree of clearness the real cause of the loss. 

The authorities which I hâve consulted require me to hold that by 
a contract for towage service the tug does not become chargeable 
with the liability of a common carrier. She only undertakes to 
exercise ordinary care and skiU in performing the service. Proof 
of a loss does not raise a presumption of négligence or want of 
ordinary care and skUl, so as to entitle the injured party to damages, 
without additional affirmative évidence. The Webb, 14 Wall. 406. 
Libel dismissed. 
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SCHERMAOHBR et al. v. TATHS et aL* 
(District Court, B. D. New York. July 28, 1893.) 

1. Sbambh's Wageb— Tebmination of Votasib— Port of Refugb. 

In order to effect the termlnatlon of a voyage at a port of refuge, tnere 
must be some other act than the discharge of the crew. 

S. Samb— Final Port op Dischakqk— What is. 

Seamen shlpped for an outward voyage, "and back to a final port of 
dlseharge in the United States." The vessel was retuming in ballast, 
bound for New York, when she became disabled in a gale, and bore 
away for Key West. There she discharged her crew, made temporary 
repairs, shlpped another crew, and proceeded to New York. No cargo 
was loaded or ballast unloaded at Key West Held, that New York, and 
not Key West, was lier final port of discharge, and the original crew 
were entitled to recover against tbe vessel tlie cost of thMr passage from 
Key West to New York. 

In Admiralty. Libel for seamen's wages. 

Alexander & Ash, for libelantR 
Edward B. Merrill, for respondents, 

BENEDICT, District Judge. This is an action on the part of 
the crew of the American bark Libéria against the owners of that 
vessel to recover a balancp of wages, and the cost of a passage 
from Kej West to New York, for each of the men. The crew 
fiigned articles at New York on the 26th of September, 1892, for a 
voyage described as followa: 

"From the port of New York to Monrovia, Lil)eria, and such other ports 
and places In any part of the world as the master may direct, and back to a 
final port of discharge in the United States, for a term not exceeding twelve 
calendar months." 

The vessel proceeded from New York to Sierra Leone, and thence 
to Kingston, Jamaica. On the 24th day of January she left 
Jamaica, bound for New York, in ballast. \Vhen about 600 miles 
ont from Jamaica, she met with a storm, by which she lest her 
foremast, and everything attaohed to it, her mainmast, and every- 
thing above that, and broke her bowsprit The master thereupon 
determined that it was not safe, at that time of the year, to corne 
on the coast in that condition, and so bore away for Key West, where 
she arrived in about 10 days. There the crew were discharged be- 
fore the shipping commissioner, and wages up to the time of the 
discharge were paid each man. The men demanded payment of 
the expenses of their passage for New York, which was refused. 
The bark remained at Key West six weeks, during which time 
she was rigged up with a jury mast, and then she saUed with- 
out cargo to New York, where she arrived on the 20th day of 
February, 1893. The seamen now claim that they were improp- 
erly discharged in Key West, and are entitled to wages up to the 
time of the arrivai of the bark in New Y'ork, together with the sum 
paid for the passage from Key West to New York. 

" Reported by B. G. Benedict, Esq., of the New York bar. 
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By the terms of the articles, the crew could only be discliarged 
at "a final port of discharge in the United States." Thèse words 
should be construed in view of the language employed in section 
4530 of the Revised Statutes, where it is provided that a seaman 
is entitled to his wages "as soon as the voyage is ended and the 
cargo and ballast fuUy discharged at the last port of delivery." 
So construed, the last port pf delivery where either cargo or bal- 
last was discharged, if within the United States, would be a final 
port of discharge, within the meaning of the articles signed by the 
libelants. In this case the vessel, after leaving Jamaica, changed 
her port of destination from !New York to Key West, but that 
change did not make Key West the final port of discharge. 'Tort 
of destination" and "port of discharge" are not équivalent terms. 
Story, J., says: "To constitute a port of destination a port of 
discharge, some goods must be unladen there, or some act done to 
terminate the voyage there." United States v. Barker, 5 Mason, 
404 l3x my opinion, in order to make Key West the final port 
of discharge, either cargo or ballast must hâve been discharged, 
or some other act done which, in effect, terminated the voyage 
there. This vessel had no cargo, and therefore no cargo was dis- 
charged in Key West She did hâve ballast, but, so far as ap- 
pears, that was not unloaded in Key West AU that was done, 
besides repairing the vessel, was to discharge the old crew, and 
ship another crew for the original port of destination, New York. 

There must be some other act besides the discharge of the crew, 
in order to effect a termination of the voyage at a port of refuge. 
Key West was simply a port of refuge. It was treated as such 
by the owners, and not otherwise. So far as appears, no effoirt 
was made to obtain cargo there. Noth'ing was done indicating 
an intention to undertake a new voyage there. The old crew were 
not discharged until their discharge was ordered by telegraph 
from the owners in New York after it was leamed that new spars 
could not be obtained in Key West, and the vessel was to be de- 
layed while repairing the old spars and rigging a jury mast; and 
as soon as this was done the vessel proceeded wîth her ballast, 
but without cargo, to New York. Under such circumstances, in 
my opinion, New York, and not Key West, was her port of final 
discharge. In this view, when the seamen were discharged in 
Key West they should hâve been paid the cost of their passage 
to New York. Evidently, they were willing to be discharged 
there, provided they were paid the cost of a passage to New York, 
but not otherwise. Having consented to a discharge at Key West, 
justice will be done by awarding each of them the price paid for 
the passage home, which was $22. 

Let a decree to this effect be entered. 
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■ ■ 'THE PILGRIM. ' 

MANHATTAN LIGHTEBAGB 00, v, THE PILQEIM.» 

(District Court, B. D. New York. August 2i 1893.) 

Shippisto— Négligence— Stbambk' s SweLm— Evidence. 

A Uëliter in tow alongside a tug duinped lier deck load in the East river, 
.and brought suit for damages agalost tHe steamer Pllgrim, alleging tliat 
the swells ol the steamer caused the accident It appeared by tlie évi- 
dence that the Pilgrim was not moving at a dangerous rate of speed at 
thè tlme, nor did she paçs unusually close to the Ugiiter; that the tow met 
the swells head-on, and that no one on thèse boats anticlpated danger 
on sedpg the swells" approach; that the heeling of the llghter onto her 
beam ends was one continuons movement, she never righting at ail after 
the flrst sweU struck her; and that slie was a vessel eut down from a 
shar]^, deep brig. Hdd, that It was not shown that the accident was 
due to the swells of the Pilgrim, and the llbel should be dismissed. 

In Admîralty. Llbel for damages aUeged to hâve been caused 
by steamer's swells. Dismissed. 

Carpenter & Mosber, for libelants. 
Shipiùan, Larocque & Choate, for clàimants. 

BENEDIOT, District Judge. This action is bronght by theown- 
ers of the lighter Alfred to recover of the owners of the Sound 
Bteambôat Pilgrim the damages arising from a dumping by the lighter 
Alfred ipif her cargo of iron raUs into the east river on the occa- 
sion meUtioned in the libel. The libel allèges that the dumping 
in question was the resuit of the swell of the Pilgrim, caused by 
her fault in passing the lighter at an improper rate of speed, and 
an impropejr proximity to the lighter. The accident occurred as 
the PUgrim passed the lighter somewhere between a drill at 
the time moored on Diamond reef and the New York piers; the 
lighter being bound to Brooklyn, and being toWed alongside the 
tug Howard, and the Pilgrim being bound from the eastward to 
her pier ih the North river. 

As regards the speed with which the Pilgrim was moving at the 
time she approached and passed the lighter, the évidence intro- 
duced in bdialf of the défendants seems to prove that the Pil- 
grim's speéd did not exceed eight miles an hour, which cannot 
be held to be a dangerous rate of speed at the place in question. 
In regard to the distance from the lighter at which the PUgrim 
passed, the testimony from those navigating the Pilgrim is that 
she passed at her usual distance from the New York piers; and 
upon'the évidence it must be held that this course of the Pilgrim 
was proper, under the circumstances, .unless it can be found that 
it carried her dangerously near to the lighter, seen by her to be 
approaching from the westward in tow of the tug Howard. The 
witnesses from on board the Pilgi'im déclare that the distance be- 
tween the lighter and the Pilgrim, as she passed, was entirely 

'Eeported by E. G. Benedlct, Bsq., of the New York bar. 
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safe. The lighter h.ad been seen, signais had been exchanged be- 
tween the Howard and the Pilgrim, the navigation of the vessels 
was not embarrassed by other vessels, and no reason is assigned 
why the Pilgrim should hâve passed dangerously near to the lighter. 
The distance between the two vessels is variously estimated from 
300 to 1,200 feet; but, whatever the distance was, it was at the 
time deemed safe, not only by those on the Pilgrim, but also by 
the master of the tug, who was watching the Pilgrim as she ap- 
proached. This witness was responsible for the lighter. He saw 
the swells as they came towards him. He tumed his beat to 
head them, and stopped his engines. His actions, as narrated, 
very clearly indicate to me that, as the Pilgrim approached, he 
judged that neither her speed nor her course involved danger to 
his tug or his tow. He says, distinctiy, that he had no fear of 
trouble from the swells. The man in charge of the lighter, who 
was seated on the forward bitts of the lighter, evidently was of 
the same opinion. He saw the swells coming, and he left the 
bitts, not because of threatening danger, but, as he says, simply 
to avoid getting wet. It is plain from his testimony that he 
judged that neither the speed nor the course of the PUgrim was 
dangerous to his vessel. This testimony produced in behaU of 
the libelant shows that the swells seen to be approaching the 
tug and her tow were no greater than are ordinarily to be ex- 
pected, and were not such as to create alarm. The deck hand of 
the tug describes the swells as "tidal waves," but exaggeration is 
to be expected from this witness; he having been knocked over- 
board by the lighter's mast, and compelled to swim for his life. 
The fact is that the waves that caused the lighter to dump her 
cargo were not considered dangerous by any of the experienced 
persons who saw them approaching. When the waves struck the 
lighter, however, she heeled over towards the tug, so far that her 
entire deck load of rails slid off into the sea between the tug and 
the lighter, carrying with it the lighter's rail, the planksheer on 
the starboard side, starting ofif three or four of the outside plank 
on that side about the length of 85 to 90 feet, taking the mast 
out of her, and tearing up her deck in the wake of the mast for 
20 feet, and carrying over the mast, breaking the partners, and 
the deck beams on the deck forward. How this occurred, is 
stated by the mate of the lighter, in charge at the time. He says, 
when the swells came, the lighter heeled over, and he moved to the 
other side, from fear of getting wet. The swells kept on, and 
the lighter heeled more ail the time, and flnally, when the lighter's 
starboard rail was under water, the whole of the cargo went off at 
once, the lighter's deck then standing at an angle of 80 degrees. 
This witness makes it plain that the lighter began to heel as soon 
as the swell struck her, and that she never righted at ail, but kept 
heeling over, until, when about on her beam end, she dumped ail 
her cargo, and this notwithstanding she had been headed nearly 
head-on to the waves. 
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An attentive perusal of the testîmony of the wîtnesses from the 
tng and the lighter conveys to my mind the impression that the 
eflect produced hy the waves upon the lighter was an effect whoUy 
unexpêcted. And this fact at once gives rise to the conjecture 
that tiie dumping of the lighter's cargo is to be attributed to 
some othep cause than waves of a dangerous character that fell 
upon her. Evidence given in regard to the construction of the 
lighter shows this conjecture to be well founded. She was a brig 
originally built to carry cargo below deck. She was eut down to 
be a lighter, and thereafter used to carry ail her cargo on deck. 
The brig was a very ^arp vessel. One witness says she was 
sharper than any other vessel he had ever seen put to such a busi- 
ness, and two witnesses déclare her unsafe for such a cargo as 
she had on this occasion, because of her form. That she had often 
carried heavy cargoes on deck in safety, appears. She had fre- 
quently been loaded with rails as heavy, and heavier, than those 
she dumped on this occasion. She had never before dumped her 
cargo. Such évidence is, of course, deserving of considération, but 
it is not conclusive, because the circumstances may hâve bee^ dif- 
férent It does not overthrow the fact, proved hère, that the 
lighter dumped her cargo when meeting, nearly head-on, waves 
that were not considered dangerous by experienced persons who 
were observing them with care. She was a keel vessel, and might 
hâve been affected by tides and currents which did not appear 
on the surface. The présence of the drill might hâve caused 
eddies which affected her. Of this there is no évidence. But, 
as it seems to me, there is proof that the waves which caused 
the lighter to dump her cargo were not of a dangerous character, 
and were not such as to cause a properly constructed lighter, prop- 
erly loaded, to dump her cargo as tiiis lighter did. 

This flnding compels a dismissal of the libél. 
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ILWAOO RY. & NAV. CO. v. OEEGON SHORT LINE & U. N. RT. CO. 

(Circuit Court o( Appeals, Ninth Circuit July 17, 1893.) 

No. 77. 

Cabbibbs— Interstate Commehce Act— Connectino Linbs— Discrimination. 

A transportation company operatlng a rallway and a llne Off steamboata 

Connecting at the company's wharf is not required, by the third section of 

the Interstate commerce act, to permit the boats of a competitor to land 

at such wharf. 

Api>eal from the Circuit Court of the United States for tiie 
Western DiTision of the District of Washington. 

In Equity. Bill by the Oregon Short -Line & Utah Northem 
Eaîlway Company against the îlwaco Eaiiway & Navigation Com- 
pany for violation of the Interstate commerce act A decree was 
rendered for complainant. 51 Fed. Rep. 611. Eespondent appeals. 
Reversed. 

Thomas N. Strong, (0. W. Pulton and C. A. Dolph, on the brief,) 
for appeUant 
W. W. Cotton, (Zera Snow, on the brief,) for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
liEY, District Judge. 

McKENNA, Circuit Judge. The plaintiff contends that défend- 
ant, by preventing it from landing îts boats at a wharf owned 
and used by défendant, discriminâtes against it, contrary to sec- 
tion 3 of the Interstate commerce act. 

The facts are as foUows: 

That prior to the month of August, 1888, the défendant was 
named tiie Ilwaco Steam Navigation Company, but in that month 
it flled supplemental articles of incorporation, changing its name 
to Ilwaco Eaiiway & Navigation Company, and proceeded to con- 
struct a line of railway from a point at or near the town of Ilwaco 
on the Paciflc océan, in the state of Washington, to a point on the 
navigable waters of Shoal Water bay, in Paciflc county. That the 
construction of saîd railway was commenced before, but com- 
pleted after, the filing of said supplemental articles. That prior 
to the construction of said railroad line the défendant owned and 
operated a line of steamboate between the town of Astoria, Or., 
and the town of Ilwaco. That the shores of the Paciflc océan in 
that vicinity were popular summer resorts during the months of 
July and August and the flrst week of September. That prîor to 
1888 the Oregon Eaiiway & Navigation Company owned the boats 
and line between Astoria and Portland, Or., which plaintiff now 
owns, and carried passengers from Portland to Astoria, which were 
then transferred to plaintiff's boats, and carried to Hwaco, from 
whence they went to the océan beach in wagons. That in the 
summer season of the years 1888, 1889, 1890, and 1891 the Oregon 
Eaiiway & Navigation Company asked and obtained permission 
to land its passengers on the wharf at Ilwaco, paying a compensa- 
V. 57 F. no. 6— 43 
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tion therefor. That complainant only ran its boats durîng said 
snininer months, and only whOe people were tmvelixig to said 
summer resorts. Said town of Eortland, Or., is situated on the 
Willamette river, àbout 100 miles înland, easterly from tlie said 
city of Astoria, which latter city is situated on tke left bank of 
tte Qolumbia river, and about 12 miles inland from tbe océan; 
and the town of Hwaco is situated on tbe rigbt bank of the Oolum- 
bia rîver, at a part tbereof knovm as "Baker's Bay," and about 
15 miles distant, în à nortbwesterly direction, from said city of 
Astoria. That in the year 1892 complainant desired the same 
privilèges, but respondeiit refueed. 

When défendant constructed its said railwây, leadîng from its 
said "wharf to a point on Shoal Water bay, it inade the said wharf 
the southem terminus of su oh Une of railway, and there arranged 
and provided its terminal facilities for its said railway Une, and 
also provided for landihg its dwh boats thereat, but made no pro- 
vision for landing any other boats; and said wharf ever since has 
been, and is, the soutiiem terminus, and the principal terminus, of 
said Une, and the principal office of thè défendant is at said town 
of Hwaco. That when the complainant and its said lessor com- 
menced running its boats during said summér seasons, and con- 
tinued so doing, as âforesàid, it commenced and continued carry- 
ing pajssengers from said city of Astoria to defendant's said 
terminus as well, and défendant soon ascertained that its busi- 
ness, instead of încréasing, as it should hâve done, with its addi- 
tional facilities for acconunodating travel on jts said railway, 
and also in new and better boats, which it also constructed and 
operated, was decreasing, and that it was necessary for it to take 
some step to protect and increase its business, and to recover 
its old' business. That respondent is able to accommodate ail the 
travel. That there is but one slîp or landing place at said wharf, 
and défendant was sometimes obliged to moor its boats outside of 
plaintiff's, and transfer the freight and passengers across the same. 
That confusion was thereby caused, and the patronage of defend- 
ant's boats lessened. That said wharf is constructed at the end 
of a trestle running ont from the shore of the Columbia river 
thereto, on which trestle is also a wagon road for teams and foot- 
passengers to travel, — safe, secure, and convenient. That saîd 
trestle extends over and across the tide land adjacent to the bank 
of said river, but said trestle and wharf were constructed there 
by défendant, under a claim of ownership of the said tide land, 
prior to the date of the admission of the state of Washington, as 
a state, into the Union, and while it was yet a terrltory of the 
United States; and said town of Hwaco is, and during ail ûie times 
herein statéd, since the admission of the state of Washington into 
the Union, bas been, an incorporated town, under the laws of 
Washington, but the corporation limits thereof extend only to the 
Une of ordinary high tide of said Columbia river. That the harbor 
Unes of the said town of.Dwaco hâve not yet been located, but 
the United States govemment, through its proper officiais, is now 
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proceeding to locate the same. Ttat prior to ihe commencement 

of this suit, to Wit, on tlie day of — , 1892, défendant 

duly applied, in writing, to the state board of equalization of 
Washington, to hâve such tide lands appraised, and has duly ap- 
plied to purchase the same, but no appraisement thereof has been 
made yet, but défendant has the prefenred right to purchase the 
same, ahd it intends to avails îtself of such right. 

That défendant has, during ail the time since it constructed said 
wharf, used it as its own private property, and not as a public 
wharf, and has refused at ail times to allow any other person or 
persons, firm or corporation, to use it, or share in the use thereof, 
and has refused at aU times to allow any boats, steamers, or craft, 
excepting its own, to land thereat, except the times when it per- 
mitted complainant's boats and said Oregon Kailway & Navigation 
Company's boats to land thereat, as aforesaid, and for the considéra- 
tion aforesaid paid to défendant, and it is not now permitting, and 
it never has permitted, any other boats than its own, with the 
exception hereinbefore stated, to land thereat; and, since the com- 
plainant discontinued landing its boats at said wharf, no boats 
whatever, excepting défendant'» own boats, hâve been allowed or 
permitted to land thereat. That provision is made at the défend- 
ants terminus for selling tickets, but that this is only for the pur- 
I)ose of supplying persons brought there by defendant's boats, and 
there is no gênerai or public station there. The regular station, 
and the âr»t station on defendant's said Une of railway, going north, 
is the one in said town of Ilwaco, aforesaid, at which station the 
défendant has the usual station facilities and accommodations for 
receiving passengers and freight. That this station is 4,035 feet 
distant from the wharf. That there is another wharf at said 
town 1,600 feet from defendant's wharf, and 2,567 feet distant, 
over the regularly traveled streets from defendant's station at 
Hwaco, at which complainant's boats landed in 1892. That, on its 
said wharf, défendant leaves cars, when not in use, and whereon it 
places them to be loaded, and this affords the only terminal facil- 
ities which it has. That complainant and défendant are competi- 
tors. 

On thèse fajcts the plaintiff contends that défendant, by exclud- 
ing the plaintiffs boats from its wharf, ofifends against section 3 
of the act to regulate commerce. It attempts to support this con- 
tention by dividing defendant's Une, and making its railroad part 
and its steamboat part Connecting lines, as deflned in said section 
3. The first subdivision of the section is as foUows: 

"That It shall be vmlawful for any common carrier subject to the pro- 
visions of this act to mate or glve any imdue or unreasonable préférence or 
advantage to any particular person, company, firm, corporation or locallty, or 
any particular description of traflic, in any respect whatsoever, or to subject 
any particular person, company, firm, corporation or locallty, or any partic- 
ular description of traffic, to any imdue or unreasonable préjudice or disad- 
vantage, in any respect whatsoever." 

But is the division of defendant's line justifiable? The parts of 
the line hâve not independent ownership. The défendant company 
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was organized for the purpose Oi construoting a traasportation 
route f rom Astoria, Or., to Shoal Water bay, Wash, Its meaiia 
of transportation are steamboats and a railroad. The wharf at 
Ilwaco makes the connection between them, and the continuity of 
the route. The act contemplâtes, we think, independent carriers, 
capable of mutual relations, and capable of being objecta of faror 
or préjudice. There must be at: least two other carriers besides 
th.e offending one. For a carrier to prefer itself in its own proper 
business is not the discrimination whicli is condemned. 

We do not think tàat the cases cited by appellee militate with 
thèse views, nor do they justtfy a railroad company combining with 
its proper business a business not cognate to it, and discriminating 
in favor of itself, as it might in counsel's illustration of a combina- 
tion of a railroad company with the Standard Oil Company, or as 
illustrated in the cases of Baxendale v. Great Western Ey. Co., 1 Eail- 
way & Canal Trafic Cas. 202 j Same v. London & S. W. Ey. 
Oo., lâ: 231 ; and Parkinson y, Eailway Oo., Id. 280. In ail thèse cases 
the railroad company attempted to discriminate in faror of itself 
as carrier, separate from its càpacity as a railwày carrier. We 
find nîo difflciity of eoncurring în thèse cases, and distinguisbing 
them from the case at bar. It was not to engage in the business 
of drayman, as Cockburn, 0. J., indicates in the flrst case, that 
great powers hâve been given to railway companies, and, if per- 
mitted to be so used, might indeed be converted into a means of 
very grievous oppression. The principle of thèse cases does not 
extend to boats owned by railroads, as a part of a continuons line. 
Nor do we think the case, Indian Eiver Steam-Boat Co. t. East 
Ooast Transp. Co., (Ha.) 10 South. Eep. 480, sustains complainant. 
It was a case of discrimination. The action was between two 
competing steamboat companies, in favor of one of whicb a rail- 
road company had discriminated by leasing its wh.arf. Both com- 
panies were independent of the railroad, and both Connecting Unes 
with it. But the court recognized the right of the railroad com- 
pany and the Indian River Company to build and maintain a wharf, 
as incidental to their business, saying: "If either company should 
erect a dock or wharf for its private use, we know of no law to pro- 
hibit it." Page 492. The steamboats were competing Unes, and tbe 
statutès of Florida regulating railroads provided that no common car- 
riers subject to the provisions should "make any unjust discrimination 
in the receiving of freight from or the delivery of freight to any 
competing lines of steamboats in tbis state." The décision, there- 
fore, was sustained by the laws of the state. The reasoning of 
tbe court, beyond this, seems to be in conflict with the Express 
Cases decided by the suprême court of the United States. 117 U. 
S. 29, 6 Sup. et. Eep. 542, 628. 

It is not clear what complainant claims from the second sub- 
division of section 3, besides what it claims from the first subdivi- 
sion. The second subdivision is as foUows: 

"Bvery common carrier subjeot to the provisions of thls act shaU, accordiug 
to tteir respective powers, attord aH reasonable, proper and equal facilities 



LEVI V. EVANS. 677 

for the Interchange of trafflc between théir respective Unes, and for tKe iw 
celvlng, forwardlng, and dellverlng of passengers and piroperty to and from 
their several Unes and thoae Connecting therewith, and shaU not dlBcrlmlnate 
In their rates and charges between such Connecting Unes; but this shaU not be 
construed as requiring any such common carrier to give the use of Its tracka 
or terminal faciUtles to another carrier engagea im like business." 

The contention of complainant is not that defendant's facili- 
tiea are inadéquate, but tkat it is excluded from them. The ex- 
clusion, however, only consista in the prévention of the landing of 
its boats at défendant'» wharf. We hâve probably said enough 
to indicate our views of this, but we may add that the wharf does 
not seem to be a public station. It is a convenience, only, in Con- 
necting its raUroads and boats; the gênerai station being at H- 
waco, where ample facilities exist. 

Judgment reversed, and cause remanded for further proceedings. 



IiEVI v. EVANS. SAMH v. SIEBERLING. SAMB y. WILD. 

(Circuit Court of Appeals, Seventh Circuit October 2, 1893.) 

Nos. 45-47. 

1, Equity .ItrRisDicTioN— Waiver. 

Where a défendant in a suit in equity voluntarily enters hls appearançe 
therein, expressly walvlng the question of the jurisdiction of the coiu-t, 
he cannot afterwards object that the court Is wlthout jurisdiction because 
of the existence of an adéquate remedy at law, especially when such ob- 
jection Is not made nntU after answer filed. 

3, Samb— Trusts. 

A court of equity bas jurisdiction of a suit to establish and enforce an 
alleged trust, seeure an accountins: for a fraudulent breach thereof, and 
settle conflicting claims to a fund in the registry of the court 

3. Tbosts — Evidence— Stock Sdbsokiptioît. 

Where one who subscribed for corporate stock in his own name testi- 
fles that he subscribed solely for hlmself, a trust in part of the stock for 
another, who pald no part of the subscription price, cannot be estab- 
Ushed by vague and indefinite oral déclarations of the subscriber. 

4. SaME — RiGHTS DP TrOSTBE— OOHPOBATB StOCK. 

Three stockholders executed an instrument whereby they professed to 
BeU their stock to the fourth stockholder in the same corporation, "for and 
during the period of 6 months, in trust for the use and beneflt of the 
grantors," with power to sell the same on certain specified terms. Eeld, 
that said Instrument in no way prevented the latter from selling hls own 
stock on such terms as he chose, it not appearing that his so doing in any 
way prevented the sale of the stock named in said Instrument 
9. Same— Fracd bt Trustée— Accotjnting. 

A stockholder who sells his own stock, together with stock held by him 
In trust for another, to a purchaser, who, as an inducement to tlie s;ili>. 
buys from him without Inquiry a worthless patent right muât account 
to such other stockholder for a share in the price received for such patent 
right, proportioned to the amount of the latter's stock. 

lA.ppeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Statement by BAKEE, District Judge: 

Tbe appellee James !>. Evans commenced an action in attachment In tha 
circuit court of Hamilton county, Ind., agalnst the appeUant EmU S. Hievl, 
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nmWfflgttîle American. StraTirboard Oompany and Cta^ford Falrbank« gaf- 
ni8MBel>iaefendant8 theteln. The complalnt was In a single paragraph lor 
monejri iiaâ and teceited, as the proceéds of the sale of certain shares ot 
stodCi Sn the State court the apipellee Léonard Wild flled under said attach- 
ment a 'slmilar coûiplaint. Upon the appellant's pétition, the causes were 
removed into the circuit court of the United States (or the district of In- 
dlana. ^fter Buch removal, anji before the filing of the transcript in the 
fédéral èoiirt, the appelle0 Monroe Sleherllng flled in the latter court his 
complalnt and procèedings in attachnient similar to the complalnts flled in 
the stàte court by: Evans and Wild. The transcript on removal was flled 
on the i?th.,day of December, 1889. On the 7th day of January, 1890, Oraw- 
ford Salrfjanks, garnlshèe, acknowledged his indebtedness in the sum of 
$1^,590.»); which he theù pald into the re^stry of the court in obédience to 
itS ordèi;. At the samë tinie the American Strawboard Company, garnishee, 
aclinowliedged an indebtedness of $24,214.60, which was paid in under the 
order of the court "for the use of the parties lawfully entitled thereto." 

On the,10th day of January, 1890, the foUowing entry was made in the 
original cause: 

"Evans V. Levi. Corne James L. Evans, Léonard Wild, and Monroe 
Sieberling, by Shirts & Vestal and A. G. Harris, thelr attorneys, and file 
amende^ 'Çomplalnts herein as foUows: [h. I.] And it Is ordered for the con- 
venience'of trial that each case be docketed as a separate case, and, on 
motion, jtjie défendants are rvled to answer such complalnt." 

The aifièhded complaints so flled were in fact bills in equity, wherein the 
appellant, Levi, and the American Strawboard Company and Orawford 
Fairbanks were défendants, charging that confllctlng claims to said fonds 
existed, and setting ont the facts in détail substantially as stated in the 
second 'piàîi'àgraphs flled lilày 5, 1890, except that in the latter paragraphs 
It wàs showH that ail of the money had l>eèn pald into court for the use of 
whoever'Waà entitled thereto, 

Af ter thfe money had been pald into court by Fairbanlîs and the straw- 
tward company, the appeUant, Levi, sought to give the ordinary delivery 
bond and take the money, but the appellees objected, on the ground that 
the m<Hi^ waS a trust fund,' the proceéds of the sale of their stock, and 
thereforè cotald not be taken out. Thereupon, on the 21st day of January, 
1890, the parties entered into the foUowing stipulation: 

"Whereas, there is a controversy over the question whether Emil S. Levi 
has a right to tender a boùd and take part or ail of the money now in the 
registry of the circuit court of the United States for the district of Indiana, 
pald in bythe gamishees in' cause No. 8,551; and the jurisdlction of the 
court over' the person of the défendant in said cause is also in question: 
Now, then, in considération of the mutual settlement of thèse two questions, 
It is agreedî by kni between Emil S. Levi, on the one part, and James L. 
Evans, Léonard WUd, and Monroe Sieberling, on the other part, that an 
order shfiUtje forthwith madé by said coturt that the said sums of money 
shall be forthwith pald over to said Levi or his attorneys, when the said 
Levi shall file with said clerk ah appropriate delivery bond, with B. T. Mc- 
Donald as snrety, and Upori the enterlng by counsel of a full gênerai appear- 
ance to said action, and to the amended pleadlngs flled thereln, which hâve 
been for the convenience of this court docketed as separate actions, num- 
bered 8,558,-:8,559i and 8,560, on the law slde of said court. It is understood 
that by this agreement the, said Emil S. Levi expressly waives ail questions 
of the .iurlsdiction'of the Hamilton circuit court or of this court in said causes, 
including said amended pleadlngs; but he reserves the right to answer, 
piead, or demur to the same extent as though he was brought in by process 
duly served. This agreement may be flled in said cause as évidence of the 
facts herein set out" 

The foregolng stipulation was duly slgned, and on the 22d day of January, 
1890, the parties flled the same in said causes in said court, and Levi ten- 
dered the bond and received the money thereunder. Afterwards, on May 
5, 1890, Evans, Wild, and Sieberling each flled second paragraphs of com- 
plalnt, which differed from the amended biUs flled January 10, 1890, only in 
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that the second paragraphs each showed the money had becn pald Into court, 
lea.'vlDg the Utigatlon to be waged only between tbe parties to thèse ap- 
peals. 

On the 29th of Augrist, 1890, the court made the followlng order: 

"Come the parties, and It appearing that this suit when removed from the 
State court was au action at law, and it further appearing that af ter Its 
removal the original plaintiffs flled additional or amended pléadings seel£ing 
équitable relief, and that thereupon the défendants entered their appear- 
ance to the suit, including sald additional or amended pléadings, It Is there- 
fore ordered that sald common-law action, as it ori^nally stood at the time 
of removal, be docketed on the law side of the court, and that the additional 
or amended pléadings be docketed on the equity slde thereof, and that they 
proceed as suits In equity, and the défendants are ordered to answer thereln 
on or before the first Monday in October." 

The causes were so docketed, and on the Ist day of October, 1890, the ap- 
pellant demurred to each bill of complaint, which demurrers were overruled 
February 17, 1891, and on March 3, 1891, he flled his answers. The causes 
were put at issue, and were referred to the master, who, by consent, heard 
the cases together, and on the 12th of October, 1891, made his report flnding 
for the appeUees. The appellant filed exceptions to the master's report, 
pending which he also moved to dismiss the causes. The motion to dismlss, 
as well as the exceptions, were severally overruled, and final decree was 
eutered in accordance with the master's findlng. 

The case made by the flndings Is substantially as folio ws: In 1888 the 
NoblesviUe Manufacturlng Company was organlzed with an authorized capi- 
tal stock of $150,000, of which $80,000 was deemed to be represented and 
paid up by varions donations. The remaining $70,000 was held as foUows: 
Bmil S. Levi, individuaUy, $20,000; Levi, trustée for Sieberling, $10,000; James 
L. Evans, $10,000; Léonard Wild, $10,000; John B. Carter, $10,000; Charles A. 
Jay, $10,000. By the original agreement, Levi, Evans, Wild, Carter, and 
Jay were to and did each subscribe for $2,000 for the beneflt of Sieberling, 
in trust, which was to be carrled for him in considération of his knowledge 
and skill In the business, and In considération that he should fiu-nish plans 
for the buildings and machinery. This arrangement was modified by a sub- 
séquent written contract, whereby Levi became sole trustée for Sieberling 
for the $10,000 worth of stock which be was to pay for and hold for his re- 
Imbursement, with full power to vote the same. Afterwards, the capacity 
of the mtU was increased, and $80,000 of additional stock was Issued, of 
which $40,000 was sold to one Sheldon, trustée, for A. L. Conger. Sieberling 
obtained from Conger $10,000 of this stock. The remaining $40,000 was to be 
divîded between the original stockholders in proportion to their holdings of 
original stock. Levi went to Europe about the time the stock was Increased, 
but left Carter to act for him. Levi, when in Europe, subscribed for $20,000 
of the new stock, and sent the subscriptîon paper back to Carter for the 
other subscriptions. It is claimed that $5,000 of the $20,000 subscriptîon 
made by Levi was agreed by him to be held in trust for Sieberling, for whom 
he was to pay assessments as made with his own money. On August 15, 
1889, Carter, Evans, and Wild executed the folio wing agreement: 

"Know ail men by thèse présents, that we, John B. Carter, of the county 
of Howard, James L. Evans and Léonard Wild, of the county of Hamilton, 
ail In the state of Indiana, witnesseth, tliat whereas, the said parties are each 
the owner of stock In the NoblesviUe Mamifacturing Company, a corporation 
having its place of business at the city of NoblesviUe, In said county of Ham- 
ilton. of the face value of fifteen thousand dollars: Now, therefore, the said 
John B. Carter, James L. Evans, and Léonard Wild, for value received, do 
by thèse présents bargain, sell, and convey unto Emil S. Levi, of the city 
and State of New York, for and during the period of six months from this 
date, ail and singular the said shares of stock, and ail of our respective In- 
terests in said corporation, in trust, however, for the use and beneflt of the 
grantors, and with full and absolute power to the said Levi to sell, transfer 
and convey the same for cash: provided, however, the said Levi only has 
power to sell the said shares as a whole, and for not less tban the amounta 
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0f money that hâve beèn pald thereon by sald shareholders to the présent 
time;! aitd one hundredper cent thereon In addition thereto, together wlth 
the amount of money that may be paid upon sald shares by the grantors be- 
tween this date and the datéof any sale thereof by said Levi. The prbceeds 
arising ïrbm any such sale shall be paid to the grantor in equal shares, by 
either paying the same to him at sald eity of Noblesville, or by depositlng 
thèisame to his crédit at the Cltlzens' State Bank at sald clty of Nobles- 
ville. And.' the said trustée bas full power to do any and ail acts necessary 
to constiffliinate any such sale. And whatever the sald trustée may lawfully 
do4n the premlses we do heféby ratlfy, conflrm, and grant as if présent and 
doing the same." 

This. liistmment was accepted by Levi, and held and retained by him untU 
after the sale hereinafter mentioned. 

A day or two thereafter, Sleberllng executed to Levi a slmllar agreement 
conceming his stock. 

While Levi was holding thèse Instruments, on the 16th of September, 1889, 
he went to Terre Haute, Ind., In company wlth John B. Carter, and they 
then and there sold the stock owned by them in the Noblesville Manufacturlng 
Company to the American Strawboard Company. Crawford Falrbanks repre- 
sented Said stra-wboard company in said transaction. Levi and Carter to- 
gether 0T*Ttted 1,267 shares of stock, of the par value of $63,350 on which they 
had paid subscriptions to the amount of one-half Its par valu& The strawboard 
company agreed to pay for said shares of stock $63,350, as foHows: $10,000 
cash m habd; $10,000 In ten days; and the remainder In three equal install- 
ments. In 80, 60, and 90 days; and to assume the payment of the remalnlng 
one-half of the unpaid subscription price of said shares of stock. Levi and 
Carter also agreed not to go Into the business of manufacturlng strawboard 
for -the pèriod of 20 years. The strawboard company further agreed to buy 
i.it the saine rate, and upon the same terms and conditions, the interests of 
Evans, Wild, and Comstock In the Noblesville Manufacturlng Company, not 
exceeding In ail $35,000, whîch wàs the exact par value of the shares of stock 
owned by Bvans, Wild, and Comstock. At the time of the exécution of the 
foregolng contract for sale of stock, an agreement was entered into between 
Levi and Carter, of the one part, and Crawford Falrbanks, of the other part, 
by the terms of which Levi and Carter sold a one-half interest in a patent for 
jrfindin^ wood pulp to Fairbanks for $16,000, sald $16,000 to be paid in 60 
days. The Interest of Carl;er in sald $16,000 was agreed to be $3,409.20, and 
t}ie Interest of Levi thereln was agreed to be $12,590.80. 

At the date of the contract the patent was worthless. Falrbanks knew 
nothing about It, nor the principle upon which It operated, and stated that it 
was not worth anythlng, and that the money he pald for It was to secure 
the stock, and that the money pald therefor belonged to the strawboard com- 
pany. 

tJpon the exécution of the two foregolng contracts, Levi went to Nobles- 
ville, and exhlblted to Evans and Wild the contract for sale of the stock, 
and represented that he had a hard time to get it, and he concealed the faet 
of the existence of the contract for the sale of the patent. 

W. A. Këtcham and Louis Newberger, (Morris, Newberger & Our- 
tis, on the brief,) for appellant 
Gteo. Shirts and Addison 0. Harris, for appellees. 

Before WOQDS and JENKENS, Circuit Judges, and BAKER, 
District Judge. 

BAKER, District Judge, (after making the foregoing statement.) 
It is contended by counsel for the appellant that the court erred 
in overruling his motion to dismiss thèse causes on the ground that 
the appellees had a plain and adéquate remedy at law. When 
thèse causes came from the state court they were actions at law, 
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upon the commom counts, for money had and received. Additional 
and amended pleadings were filed in the court below, without ob- 
jection, stating facts wMch disclosed canses of action of équitable 
cognizance; and so tliat court made an order that the original 
causes should remain on the law side, and the additional and 
amended pleadings, which disclosed équitable causes of action, 
should go on the chancery side, and proceed as suits in equity. 
The court below had the undoubted authority to make such an 
order. Falls of Neuse Manufg Co. v. Georgia Home Ins. C!o., 26 
Fed. Eep. 1. If additional and amended pleadings, exhibiting 
causes of action of an équitable nature, could not properly be 
filed in an action at law, ail objection to such course of procédure 
was expressly waived by the appellant, and he voluntarUy ap'- 
peared to thèse équitable suits, pursuant to a stipulation entered 
into by him with the appellees for a valuable considération. Good 
faith and fair dealing would now preclude the appeUant from 
profiting by his objection. But, if there had been no waiver, the 
objection came too late. If a défendant in a suit in equity aa- 
swers and submits to the jurisdiction of the court, it is too latè 
for him to object that the plaintifif has a plaîn and adéquate rem- 
edy at law. 1 Daniell, Ch. Pr. (4th Amer. Ed.) p. 555; Reynes v. 
Dumont, 130 U. S. 395, 9 Sup. Ot. Eep. 486; New Orléans v. Morris, 
105 U. S. 600. Good faith and an early assertion of rights are as 
essentiel on the part of the défendant as of the complainant. 
Brown v. Iron Co., 134 U. S. 530, 10 Sup. Ot Eep. 604. 

Thèse bills, however, are clearly of an équitable character. 
They seek relief from fraud, and to settle conflicting claims to a 
fund in the registry of the court, and to establish and enforce an 
alleged trust, and to secure an accountîng for a breach thereof. 
Ail of thèse are familiar subjects of équitable jurisdiction. Story, 
Eq. Jur. § 601; Fowle v, Laurason, 5 Pet. 495; New Orléans v. 
Morris, 105 TJ. S. 600. In 1888 the Noblesville Manufacturing Com- 
pany was organized with an authorized capital stock of $150,000,^ 
of which $80,000 was deemed to be represented and paid up by 
various donations. The remaining $70,000 was subscribed for by 
the foUowing persons and in the foUowing amounts: EmU S. 
Levi, individually, $20,000; Levi, trustée for Monroe Sieberling, 
$10,000; James L. Evans, $10,000; Léonard Wild, $10,000; John 
B. Carter, $10,000; Charles A. Jay, $10,000. In March, 1889, at 
a meeting of the stockholders, the capital stock was increased 
to $300,000. The ostensible object of this increase was to enàble 
the Company to enlarge the capacity of the mOl. Eighty thou- 
sand dollars of this stock was subscribed for as foUows: 0. E. 
Sheldon, trustée, $40,000; Emil S. Levi, $20,000; John B. Carter, 
$5,000; James L. Evans, $5,000; Léonard Wild, $5,000; Charles 
A. Jay, $5,000. The master found and reported, and the court 
below adjudged, that it was a part of the agreement, at the time 
the last subscriptions were made, that Sieberling was to hâve 
$5,000, the same amount of new stock that was allotted to Carter, 
EvanB, Wild, and Jay, and that the $20,000 subscribed in thé 
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name bf I/evi embraced |5,000 for Sieberling and $15,000 for Levi. 
This is'denied by Levi, who TVas in Europe at the time he made 
hls subscrîption, and he insista tkat he made it whoUy on his own 
accoùnt. . 

It is coritended by the appellant that the court below erred in 
decreeing that $5,000 of the |20,000 subscription made by him 
in his individuai name was actually taken for and on behalf of 
Sieberling. A careful examination of the évidence satisfles us that 
this claim is wéll founded. Levi made the subscription in Europe 
whereby he took $20,000 of the new stock in his own name, 
which he agreed to pay for. The contract of subscription was 
wholly between hûn and the manufacturing company. The en- 
tire right and interest in the stock, as shown by the written cou- 
tract of subscription, was in Levi. He testified positively and 
emphatically that such was the fact. The évidence to raise a 
trust in this stock in favor of Sieberling consists wholly of oral 
déclarations (^nd statements claimed to hâve been made by Levi 
and by Carter as his agent. Many of the déclarations claimed to 
hâve been made by Carter are purely hearsay. The legitimate 
évidence before the court, we think, fails to show any deflnite 
agreement by Levi to subscribe for $5,000 worth of stock for Sieber- 
ling. It would violate the soundest principles to permit a trust 
in favor of Sieberling to be ingrafted on the subscription contract 
on the loose, vague, and indeflnite déclarations and statements 
disclosed in this record. It is not important to discuss the évi- 
dence in détail, for if it were conceded to be sufflcient to prove 
that Levi had agreed to subscribe in his name for stock for Sieber- 
ling, and to pay the assessments thereon with his own money, and 
to permit Sieberling thereafter to repay the advances so made, 
it would not yield any support to the decree. The most that can 
be claimed is that Levi, before the subscription was made, agreed 
to subscribe in his own name for $20,000 of stock, and to pay the 
assessments thereon with his own money, and that $5,000 of it 
should belong to Sieberling, who should thereafter reimburse Levi 
for the advances made by him. A trust in respect to money or 
other Personal property may arise or be created by a paroi agree- 
ment, if founded on a sufiBcient considération. Loose, vague, and 
indeflnite expressions are insufflcient to create such a trust. The 
intention must be evinced with clearness and certainty. Perry, 
Tnists, § 86; Day v. Both, 18 N. Y. 448; Hon v. Hon, 70 Ind. 135; 
Mohn V. Mohn, 112 Ind. 285, 13 N. E. Kep. 859. A trust may arise 
or be crêated with référence to personal property upon the same 
facts and circumstances which would give rise to a trust in real 
estate, except that in respect to the latter the trust must be mani- 
fested by an agreement or mémorandum in writing, whUe in re- 
spect to thie former it may rest in paroi. Hunt v. EUiott, 80 Ind. 
245. A trust results from the acts, and not from the agreements, 
of the parties, or rather from the acts accompanied by the agree- 
ments. No trust can be set up by mère paroi agreements, or, as 
has been said, no trust results from the breacb of a mère paroi 
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contract. So, if one agrées to purchase real or personal property, 
and give another an interest in it, and he purchases and pays Us 
own money, no trust can resuit. Perry, Trusts, § 134; Kisler v. 
Kisler, 2 Watts, 323; Williard v. Williard, 56 Pa. St 119. And so 
if a party makes no payment, and none is made on his account, 
either actually or constructively, he cannot claim a resulting trust. 
And a mère paroi déclaration by one that he is buying property 
for another is not suflcient to establish a resulting trust. There 
must be proof of an actual or constructive payment by the person 
claiming such a trust. Botsford t. Burr, 2 Johns. Ch. 408; Lath- 
rop V. Hoyt, 7 Barb. 60; Jackman t. Kingland, 4 Watts & S. 149; 
Smith V. Smith, 27 Pa. St. 180; Dorsey v. Clarke, 4 Har. & J. 551; 
Fischli V. Dumaresly, 3 A. K. Marsh. 23 ; Sample v. Coulson, 9 Watts 
& S. 62; Olcott V. Bynum, 17 Wall. 44. From thèse considérations it 
results that the court erred in holding that Sieberling was entitled 
to $5,000 of the $20,000 of the stock subscribed for by Levi. 

It is further contended by the appellant that the court below 
erred in decreeing that the appellees James L. Evans and Léonard 
Wild should each recover from him the sum of |2,872.49, besides 
their costs, on account of the $16,000 received by Carter and Levi 
from Fairbanks on account of the sale of a half interest in the 
patent for grinding wood pulp. The trial court was of the opin- 
ion that the $16,000 which were professedly paid as the purchase 
price of a half intereât in a patent for grinding wood pulp were in 
f act paid as a bonus or additional considération for the 1,267 shares 
of stock in the Noblesyille Manufacturing Company sold by Levi 
and Carter to the American Strawboard Company, and that Evans 
and Wild were entitled to participate in that fund in the propor- 
tion that the stock owned by them respectively bore to the whole 
amount of stock on which such bonus was paid. It is admitted 
by counsel for the appellees that, if the $16,000 were actually paid 
in good faith to Levi and Carter as the purchase price of the sale 
of a half interest in a patent for the grinding of wood pulp, the. 
decree of the trial court is erroneous. The decree can only be 
upheld on the ground that the $16,000 were in fact paid as a bonus 
or additional considération for the stock owned by Levi and Carter, 
and which they sold to the American Strawboard Company, and 
that Levi, by virtue of the instrument of writing of the ibth of 
August, 1889, occupied such a trust relation towards Evans and 
Wild that they were entitled to participate in such bonus or ad- 
ditional considération. We think there was évidence before the 
court which fairly authorized it to find that the sale of a half 
interest in a patent for the grinding of wood pulp was a mère 
cover; and that the $16,000 was really paid as a bonus or addi- 
tional considération for the 1,267 shares of stock in the Noblesville 
Manufacturing Company. Thèse shares of stock were owned by 
Levi and Carter, and as such owners they had the undoubted right 
to sell the same for such price and on such terms as they chose, 
and to retain the whole purchase price obtained therefor unless 
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tbe agreement of Augùst 15, 1889, operated as a limitation on such 
right in faror of Evans and Wild. 

On the one &and, ii îs contended that the agreement created 
such. trust relations between the parties to it tliat Levi could not 
sell his own stock so long as he remained the trustée of Evans, 
Wild, and Carter, and that he had no right to permit Carter to sell 
his own stock. On the other hand, it is claimed that the agree- 
ment was merely a power of attomey clothing Levi with the naked 
titie for thepurpose of sale. In our opinion, tiie agreement is a 
pOwer of attomey, conferring on the donee of the power at the 
most only a dry, légal title for the mère purpose of sale, and with 
the power of sale carèfully ctrcumscribed. While it professes to 
bàrgain, sell, and conyey shares of stock, for value received, the 
sale is expressly declared to be in trust for the use and beneflt of 
the grantors* l!he grantee took no bénéficiai interest in the stock 
by virtuè of the agreement. The power granted the right of sale 
©nly bn condition that the entire shares of stock owned by Evans, 
«Carter, alid Wild should be sold iû solido for cash, and not for less 
thàn t^ice thé àmouûtB respectively paid by each on account of 
Buch stock. This instrument constituted Levi an agent for the sale 
of 'the stock ;<»f the grantors, with powers carefully limited and 
deflned. Àt the tîme this power of attomey was executed the 
grantors knew that Levi owned $40,000 of the stock individually, 
and held in his own name, with full authority to sell, |10,000 of 
the stock 'whlch equitably belonged to Sieberling. They knew 
that he had been endeâVoring to effect a sale of his stock. The 
agreement in question must be read in the light of thèse known 
facts. Thus read, did the agreement preclude Levi from sellîng his 
own stock? If such limitation existed, it arose by implication, for 
the power of attomey contained no express limitation on his power 
of sale. In view of the known facts, it is fair to présume that, if 
any such limitation had been intended, it would hâve found expres- 
sion in the power of attomey. 

■ The claim that the appellant is to be held liable to the appel- 
lees because Carter violated the agreanent in question by the sale 
of liis stock is unfounded. Carter had an undoubted right to sell 
his own stock, notwithstanding the existence of the power; and his 
so doing violated no contract rights of the appellees, and, tf they 
were harmed by it, smch harm falls under the maxim "damnum 
absque injuria." But, assuredly, Levi can in no way be held to 
respcind in damages, as for a breach of trust, because of the act of 
Carter in selling his Own stock. The fund in question arose, in 
no just sensé, from the sale of stock owned by the appellees, or in the 
sale of whioh they had any interest. Levi sold his own stock, 
aiid oii terms upon which he had no power to sell the stock of the 
appellees. He did not sell nor attempt to sell their stock. After 
éeUing hîs own stock, he procured an offer for theirs, which they 
were at liberty to accept or reject. Tïiere is no évidence in the 
record which ^ows that Levi could hâve sold the appellees' stock 
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on the terms of the power if he had refused to sell his ov?n. Indeed, 
the évidence clearly shows that there was no possibility of selling 
the stock for cash in hand. Must he refuse to sell his stock, under 
thèse circumstances, on terms différent from those specifled in the 
power of attorney? The appellant sold nothîng whioh he did not 
hâve hefore, axid independent of the power of attorney. The power 
of attorney in no way aided him in selling his own stock, nor did he 
dérive any advantage or profit from the possession of such power. 
The appellees hâve no légal or équitable right to clarm any part of 
the priçe obtained by the appellant for his own property. If they 
can impute any wrong to the appellant, it is in selling his stock 
instead of selling theirs. But there is no proof in the record that 
tends to show that he could hâve sold their stock on the terms 
specifled in the power of attorney, if he had refused to sell his own. 
When he found it impossible to sell the stock of the appellees under 
the terms of the power, we do not think he owed them the duty of 
refusing to sell his own. 

In our opinion, the court ought to hâve dismissed the bUl of 
Evans and wnd, at their costs. The appellant is properly decreed 
to account to Sieberling for the proceeds of the sale of the $10,000 
of stock held in trust for him, including his proportionate share of 
the bonus or additional considération received. The amount of 
stock owned and sold by Levi on his own account was $40,000, 
and the amount belonging to Sieberling was $10,000. The amount 
of the bonus or additional considération received by Levi, and with 
which he is chargeable, is $12,590.80. Ail sums of money paid by 
Levi on account of the Sieberling stock wUl be taken into the ac- 
count, and interest may be allowed on the several sums of money 
properly chargeable to each. 

The several causes are hereby reversed at the costs of the appel- 
lees, and remanded to the court below, with instructions to proceed 
in conformity with the principles contained in the foregoing opinion. 
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(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 

No. 71. 

L Crbditors' Bill — Settihg Aside Pbaudtjlent Convkyaxce. 

A creditors' bUl to set aside a fraudulent conveyance must allège that 
the plaintlff has prosecuted his claim to judgment, and had an exécution 
Issued thereon, which has been retumed unsatisfled. Scott v. Neely, 11 
Sup. et. Rep. 712, 140 U. S. 106, and Cates v. Allen, 13 Sup. Ot Rep. 883, 
977, 149 U. S. 451, followed. 
8. Samb— Revibw on Appeal— Objections not Raised Below. 

The objection that such a bill is not broad enough to warrant a decree 
compelling the fraudulent grantee to account to the créditer cornes too 
late when raised for the first time on appeal. 
8. Acctioneeb— LiABiLiTT POR Selling Qoods Obtained bt Fbaud. 

An auctioneer who sells goods which hâve been obtained by fraud, and 
who had notice of the fraud, is liable to account for the goods to the 
persons from whom they were fraudidently obtained. 
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4 FEATn5T7i,ENTGoNVBTANCE— Notice— Evidence. 

Defendajits knew that a mercfiànt from whom they obtained goods 
"wlilcli he had proqured by fraud was selling large quantitles of goods at 
auctlon for less than he could hâve bought them, and that he had 
s'ecretly stored $50,000 worth of çoods hi a loft remote from hls store. 
On* défendant gave a false accoiint of the transaction, and the other 
tècelved letters from the merchant, Intentionally delivered to him while 
he was on the street, and failed to account for such letters. Héld^ that 
the évidence was suisicient to charge défendants with notice that the 
goods had been procured by fraud. Bunn, District Judge, dissenting. 

5. Same— Bdrden of Pkoof. 

Défendant lent $20,000 on a stock of goods stored In a warehouse. Be- 
fore making the loan he examined the goods, which were In thé original 
cases, frota which the names and marks had just been scraped off. The 
loan was made to a corporation, conceming which he made no inquiries 
at the time, thongh he was informed that it was belng pressed by its 
creditors. The goods had been frandulently obtalned by the corporation. 
~Bdd, that évidence of thèse facts threw on défendant the burden of prov- 
ing that the loan was made In good faith. Bunn, District Judge, dis- 
senting. 

Appeal from the Circuit Court of the United States for the 
Northern District of Jllinois. 

In Equity. Creditors' bill by the Morrow Shoe Manufacturing 
Company against the New England Shoe Company and others. 
The bill was taken pro confesso against the New England Shoe 
Company and another, but on final hearing was dismissed as to 
the other défendants. Complainant appeals. Reversed. 

Statement by BAKER, District Judge: 

This suit was brought In the court below by the Morrow Shoe Manufactur- 
ing Company, appellant, on its own behalf and for the benefit of ail other 
creditors, against the New KiiKland Shoe Company, an insolvent corporation, 
which was Impleaded wlth George P. Gore, H. H. Heimerdlnger, Merrlck F. 
Prouty, and Hlram B. Peabody, appellees herein, and certain others not 
parties to this appeal, The New England Shoe Company, an lUinois corpora- 
tion, purported to be organized wlth an authorized capital of $50,000, dlvided 
Into 500 shares of $100 each, of which 498 shares were owned by Charles 0. 
Davis, who was its président and treasurer, one share was owned by his son, 
Charles A. Davis, who was its secretary, and one share was owned by 
Henry W. Sawyer. Thèse three composed its board of directors. The biil 
was taken pro confesso against the New England Shoe Company and Charles 
C. Davis, and on final hearing It was dismissed as to the other défendants, 
The cause was heard and decided on its merits on the facts presented in the 
record, and the decree dismissing the biU was placed on the ground that no- 
tice or knowledge of the fraudulent acts and intent of the New England Shoe 
Company and of Charles C. Davis had not been sufflclently proven to justify 
a decree against any of the appeUees. 

The New England Shoe Company was organized August 29, 1887, with a 
nominal capital of $50,000. During its business existence, which was a Uttle 
more than two years, there were only three meetings of the directors, the flrst 
for organization, August 29, 1887, and the other two, on March 28 and Deeem- 
ber 9, 1889, to adopt certain resolutions which C. 0. Davis wished to hâve 
adopted. The other two directors pald no attention to the business affairs 
of the Company, and acted simply to carry ont the purposes of 0. C. 
Davis. The Company did a small retail business, under the sole man- 
agement of C. 0. Davis, In a basement on the northwest corner 
of State and Madison streets, In Chicago. The only other business done by 
it or them was to make the aUeged fraudulent sales and pledge hereinafter 
mentioned. Fpr about two years its purchases were made mostly, if not 
whoUy, from or through the auction and commission house of George P. 
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Oore & Co., in Chicago. Durlng this time other purchases than those made 
from George P. Gore & Oo. were made through this firm, which advanced 
the money to pay for them, and it deducted from the amount paid over to 
the manufacturer the same commission as on goods consigned to it. For 
about 12 years, and up to the latter part of 1888, Davis had been in tlio 
employ of Gore & Co. as a salesman and solicitor of consignments. In 
the latter part of 1888 he appeared to hâve dropped lus conneotion 
with Gore & Co., and he began to maJie extensive purohases from 
manufacturera for the New England Shoe Company, independently of 
Gore & Co. In order to obtain crédit he pretended that $30,000 of the com- 
pany's capital stoelc had been paid In in cash, and v?as then in the busi- 
ness; that its business amounted to over $70,000 a year, and was highly 
profitable; that its stock on hand amounted to $25,000, and his and the 
«ompany's debts to $500, ail told, and that he was worth individuaUy $38,000. 
By means of thèse représentations, which were f aise and fraudulent, made to 
manufacturers and their agents, either directly or through the reports of 
commercial agencies, he was enabled to obtain large quantities of goods for 
the shoe company on crédit from numerous manufacturers. Forty-three of 
them identifled goods that they had shlpped to it, and which were unpaid 
for, among those of which the receiver took possession in the Sibley ware- 
house. Thèse goods, with some others similarly identifled, and found in a 
loft which had been rented by the shoe company, brought at the receiver's 
sale $20,912.97. Thèse goods had been recently bought, and, with the ex- 
ception of perhaps $3,000 worth, were wholly unpaid for. The complainant 
and other intervening creditors hâve proved unpaid blUs to the amount of 
between $15,000 and $16,000. About the time that the goods so ordered be- 
gan to arrive, Davis began to dispose of them otherwise than by sales in the 
basement store. He made thèse sales with a studied pu-pose to keep the 
parties from whom the goods were pm-chased in ignorance of what he was 
doing. How many channels he employed for this purpose is not known. 
Three are clearly shown. Beginning with December 14, 1888, and ending 
with December 11, 1889, he sold through the auction bouse of George P. 
-Gore & Co. goods, which, at their auction priées, netted $14,555.48. Prier to 
June 22, 1889, thèse sales amounted only to $1,650.94, and were made for 
account of Charles C. Davis individually. After that date the sales were 
made for account of the New Bngland Shoe Company, and the bulk of them, 
amounting to $11,235.75, were made between October 1 and December 11, 
1889. A eomparison of the checks drawn by George P. Gore & Co. in settle- 
ment of thèse sales with the crédit entrles in C. C. Davis' bank account shows 
that he deposited to his individual account In the First National Bank in 
Ohicago $9,610.75 of the proeeeds of thèse sales, and that the payments of 
$1,200 and $425 in settlement of the last two sales were not deposited there. 
Besides the proeeeds of thèse sales through Gore & Co., he made other large 
deposits on his Individual account, viz.: October 9th, $1,783.35; November 2d, 
$2,033.04; November 26th, $2,500; November 29th, $1,978.21; a total of $8,- 
294.60. Ali of thèse deposits, except that of November 2d, correspond with 
payments made to Davis by Helmerdinger, through George P. Gore & Co. 
Thèse goods were sold almost entirely at auction, along with other and 
larger consignments, some of which were on account of manufacturers. The 
priées obtalned were fair auction priées, not jobber's nor manufacturer's 
priées, running sometimes as much as 20 per cent, below the priées at which 
jobbers ordlnarily sold to retailers. The sales were quick, and somewhat 
forced, and priées corresponded. They were largely below the priées at 
which retailers could piu-chase from Wholesale dealers. 

The flrm of Gore & Co. consists of George P. Gore alone, but Prouty and 
Helmerdinger respectively conducted, at Gore's store, business at his ex- 
pense for storeroom, clerk hire, and capital, and at his risk for crédit, every 
transaction including somewhere In Its course a sale by Gore & Co. on com- 
mission. Prouty had the gênerai management of Gore & Co.'s business, giv- 
ing spécial attention to boots and shoes, and personally directed most of 
thèse sales. He drew a fixed salary as manager, and at the end of eaeh 
i-ear had an âceounting with Gore & Co., as the resuit of which frequently 
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an addltiônal allowance was made to hlm on a basls whieh he was unwllling 
or nnable to ezplaln. 

Besides the $14,555.48 of sales made through Gore & Co.'s auction house, 
Davis, in the name of the New England Shoe Compflny, sold directly to Prouty, 
in Prouty's branch of the business, wlthin two weeks of the f aUure, goods 
for which he received in advance $4,692.95. One purchase, consisting of 
171 cases of shoes, was made by Prouty November 26th or 27th, for which 
he gave $3,858.48, after some bicliering, in wUch an auctioneer of Grore & 
Go. was employed to make the final bargain; and the last purchase, of De- 
cember 5th, within a week of the collapse, consisted of 258 cases of rubbers, 
for which Davis received $1,103.47. Both sales weré made at low prlces, 
and were paid for Deeember 7, 1889. Heimerdinger, in his branch of the 
business carried on at the auction bouse of Gore & Oo., made five purchases 
through Davis of the New England Shoe Company's goods, beginning Sep- 
tember 17 and endlng November 30, 1889, paying in ail $7,310.38. Heimer- 
dinger intimâtes that thèse purchases belonged to that class of his business 
which consisted in buying "bankrupt lots, and lots that go at sacrifice prices." 
Heimerdinger and Prouty were well acquainted wlth Davis, and knew the 
place and nature of his business. In October, November, and the first few 
days of Deeember, 1889, Davis thus sold at low prices to or through Heimer- 
dinger, Prouty, and Gore goods of the New England Shoe Company which 
netted Mm $23,509.08, and for which the company evldently was indebted in 
a much larger sum. To the books of account, which appear to hâve been of 
the most meager and imperfect character, no one bad access except Davis 
himself, and they disappeared when he did. Once during the latter part of 
October, and agaln in November, 1889, for several days on each occasion, he 
employed Edward Stephenson, an accountant, to write up the books. On 
the occasion of his first service, Stephenson entered between 10 and 15 in- 
voices of goods bought on crédit, and again in November he entered 20 or 
more additional Invoices for larger amounts than thoae which he had en- 
tered in October, and about two-thirds from parties who did not appear to 
bave dealt with the company before. He estimâtes that thèse invoices 
amounted to between $50,000 and $60,000. Ail the purchases which Stephen- 
son found there were on crédit, whlle ail the sales made by Davis were for 
cash. The reason assigned by Davis for making such large purchases of 
goods was that he Intended and was endeavorlng to rent a storeroom on the 
grade of the street, and faillng to accomplish this, it became necessary to make 
sale of the goods. 

From the Morrow Shoe Manufacturing Company, complainant, Davis bought 
on behalf of the New England Shoe Campany, in November, 1889, $2,418 worth 
of goods, which were shjpped to it on the 12th and 18th of November; and 
they bave never been paid for. Intervening petitloners hâve proved claims 
Jto the amount of over $13,000 for goods, the greater part of which were 
shipped in October and November, and are ail unpaid for. Thèse evidently 
constitute only a small part of the goods so ordered and received. Some of 
Davis' purchases were made from salesmen who came to his store, and he 
frequently requested them not to let other people know that he was buying 
of mem. He made several visits to the east. Near the end of July he was 
in Philadelphla, where he placed an order of about $1,700, and gave a flat- 
tering, but imtruthful, account of the condition and prospects of the base- 
ment store, with no allusion to any contemplated grade store. He asked 
Mr. Hill, to whpm he gave the order, to put no marks to Indicate the manu- 
facturers, either on the goods or. the boxes incloslng them. Early in No- 
vember he visited the office of the Morrow Shoe Manufacturing Company in 
New ïork, and ordered goods which he sald he needed for the holiday ti"ade. 
He IJiere represented that the New England Shoe Company had a paid-up 
capital exceeding ail its liabilitiesj and that he personaUy was worth $38,000 
over ail bis debts. A few days later he was in Boston, where he plaoed a 
number of orders, and represented that his business was prosperoua. 

On the 30th of October, 1889, at the New England Shoe Company's store 
and in the Palmer House, Chicago, in order to gain crédit and to procure 
the Hocker-Manus Shoe Company of Cincinnati, Ohio, to manufacture and 
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dellver certain goods which had been prevlously ordered, Davis represented 
to an agent ot the Cincinnati house that the statement he liad made to a 
salesman was correct; that he was worth $30,000; that he owed Uttle or 
nothlng on his stocli; that he had fuUy $30,000 worth of stock; that he had 
$2,000 worth of Chicago street-railway bonds, and $2,500 in the bank. 

Durlng the two or three months preceding the failure, Davis was rapidly 
fllling up with shoes bought on crédit a loft In the rear of 113 State street, 
some distance from the basement store. No business was done at this loft, 
to which nobody, except Davis, ever had access, except on rare occasions. 
He began to occupy it about May or Jnne, but the most of the goods stored 
there came In within a month or two prior to December 11, 1889. Prouty 
was there In August, and agaln In October, to examine some of the goods 
stored there, which were offered for sale by Davis. He saw that there were 
more goods there in October than In August; "that the room was pretty well 
filled; that the rubbers were plled high, and also some of the shoes." The 
room was 60 feet long by about 30 feet wide and something more than 16 
feet hlgh. The cases of goods were mostly brought there on railroad trucks. 
■About December Ist, after the large quantitles taken therefrom to the 
auction bouse of Gore & Co., "the room was pretty full, boxes plled nearly 
to the ceillng." About the same tlme the stock In the basement store was 
gradually running down, recelvlng small additions, which Davis himself 
brought over from time to time from the loft. 

In November, 1889, a traveling salesman happened to see In a retall store 
In Indianapolls some goods which his employer, the Heywood Boot & Shoe 
Company, had sold to the New England Shoe Company. The Indianapolls 
merehant told him that he had bought them from George P. Gore & Co. at a 
less prlce than that for which the Heywood Company had sold them to the 
New England Company. Upon the salesman reporting this to his employer, 
an attorney for some of the eastern creditors was sent to Chicago to inqulre 
into the matter, and Davis was Invited to a conférence on December 4, 1889. 
After Indtilging In some abuse and vitupération, Davis stated that a Ilttl» 
whUe after recelvlng the Heywood Company's goods he had at Heimerding- 
er's request, and as a matter of favor to him, let him hâve a small quantity 
of goods, includlng some of the Heywood manufacture, which Heimerdlnger 
needed to flll an order froto a westerp customer of his; that a few weeks 
afterwards Heimerdlnger came to him, saying his western customer had re- 
fused the goods, and asklng him to take them back, which he refused to do, 
and that Heimerdlnger thereupon peddled them out for whatever he could 
get, and In this way some of them had probably come to the hands t>f the 
Indianapolls dealer. He referred the inquirers to Heimerdinger for corrobo- 
ration. The next day, another customer, who had learned of the discovery 
and of Davis' explanatlon, called on Heimerdinger, who corroborated the 
story, adding that It was a trifling matter of a few pairs of shoes, only a 
single case, and that was the whole basis for whatever rumors might be afloat 
of Davis' forcing his goods off through Gore & Oo.'s auction sales; and as a 
friend he further assured Mr. Morrow, who represented appeUant, that Davis 
was Sound and trustworthy, and that there was nothing in any rumors unfav- 
orable to him. This story was wholly unfounded. Heimerdinger bas testi- 
fled to ail of his transactions with Davis and the New England Shoe Com- 
pany, and there Is none of this kind among them. Heimerdinger, whUe tesU- 
fying, falls to glve any explanatlon or excuse for his repeating the next day 
the same fabrlcated story prevlously told by Davis. Both, on différent oc- 
casions, and when apart, repeat the same story, each knowlng tt to be false. 

Mr. Barrett, a shoemaker who worked for the New England Shoe Com- 
pany, testifled that somewhere along in November and December, shortly 
bef ore the faihire, Davis used to glve him a note sometimes, and teU him to 
go up on Fifth avenue, and watch for Mr. Prouty comlng down from WeUs 
Street dépôt, and to glve the note to Mr. Prouty; that Davis told him not to 
go to Gore's. but to meet Mr. Prouty on Fifth avenue, between Madison and 
Wells Street dépôt; that he did this two or three times in pursuanee of in- 
structions from Davis; that Mr. Prouty took thèse letters from him, and 
V.57F.no.6 — 14 
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sald nothin?. , Jlr. Prttiity màde nt déniai 6f thèse odeurreûcéS whîle on the 
witness stand, and offered no explanatlon. 

Thé stock of goods In th© basement store «ras selzed by the sheriff on D& 
cember 10, 1889, by Ylrtue of two exécutions issued npon judgments coa- 
fcssed by the New England Shoe Company on the same day; one in favor ci 
Van Wtlscnflub for $5,530.33, and the other in favor of Cudworth for $5,000 
and costs. Van Welsenfluh, in hls testimony, describes hlmself as a specu- 
lator In real estate and horses, and had been employed by Peabody in hls 
stock exchange, commonly known as a "bucket shop." Cudworth, who saya 
hls business Is specidatlng, was, llke Peabody, a créditer to a large atoount 
of the unfortunate jewelry house of Glapp & Davies, whose afCairs are under 
considération by the Illinois suprême coiirt, and was employed by Peabody 
to close ont Its stock. He decllned, by advlce of counsel, to answer questions 
touehlng hls connection with the Olapp & Davies suit. Hé had known Pea- 
body for 10 years, and he says "some mlght call it inttmàtely." Ail three 
had been at one tlme or another In the shoe trade, and had become familiar 
with the Gore establishment, and alsO with Davis. As no appeal has been 
taken from so much of the decree as dismisses the bill àgainst Cudworth 
and Van Welsenfluh, It is net necessary to go Into the facts relating to thelr 
claim against the New England Shoe Company, or thelr relations with Davis. 
It is sufflclent to say that thelr dealings with Peabody, Davis, and the New 
England Shoe Company are calculated to ai'ouse suspicion. , 

On the 5th, eth, 7th, and 9th of December, 1889, jDavls' son and another 
young man were emplèyed In the State street lof t scraping off the names and 
marks from the boxes there stored, and as fast as they Were thus prepared 
they were carrled to the Hiram Sibley warehouse, oh the north side, only 
about éight cases being left In the loft. AU of the 686 packages removed 
from the loft to the warehouse had been sold ând shipped to the New Eng- 
land Shoe Company. Davis took warehouse receipts In hls Indlvldual name 
for 512 cases, and in the name of the New England Shoe Company for 174 
cases only. Thèse receipts show that the last dellvery to the warehouse was 
made on Monday, Deceiûber 9, 1889, the same day on which the attorney 
of Cudworth and Van Welsenfluh recèived from Davis, for them, the judg- 
ment notes upon whlch, the next day, judgments wete ehtered, and exécu- 
tions were IsSued and lëvles werè made on ail the goods in the basement 
store. On Tuesday, December 10, 1889, the appellee Peahlody arrlved in 
Chicago. He^had been In New York for about a week.preceding. For nearly 
a year prier thereto he had been absent on a European tour. He reached his 
office about noon, and found Davis waiting for hlm there, with the nine re- 
ceipts issued by the Sibley warehouse, and whlch Davis elalmed covered 
goods worth from $35,000 to $40,000, on which he aSked a loan of $20,000. 
After a little conversation, Peabody askeâ hls bookkeeper If they had that 
amount tO spare, and belhg informed that they had he took the receipts, and 
with hls bookkeeper went to the warehouse, and there Inspected tne cases, 
Just enongh, he says, to ascertaln that there were probably about as many 
cases as thé receipts caUed for, and then retumed to his office. He does 
not say whether he noticed that the names and marks were ail recentiy 
scraped oflf the cases or not, although the évidence shows that such scraping 
was plainly apparent. In about five minutes after his return to his office, 
Davis came In agaln, and the loan was at once agreed upon. The bookkeeper 
wrote Ont a check for $20,000, payable to the order of the New England Shoe 
Company. Davis took the check, and gave the New England Shoe Company's 
note for 90 days at 7 per cent, pledglng the receiptsf as securlty, and Indors- 
Ing the note as guarantor. The note authorlzed its holder to seU the receipts 
before maturlty if in hls opinion the secwities had depreclated, and to apply 
the proceeds to the payment of the note and expenses. Davis then went 
away. Peabody left hls office soon after, and went to the bank, and was at 
the paying teller's window while Davis was recelvlng $20,000 in currency for 
the check. His présence was' nbted on the check by the paying teUer. Pea- 
body clahns that hls présence was a mer? coinoldence. He says that on hls 
way to his hôtel he had stopped at thé bank to call upon some of the officers 
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of the bank, who were hls frlends, and that, seeing Davis there, from a mère 
Impulse of soclablUty he stepped up near to hlm. He claims that he did 
not know whether Davis was getting the cash on hls check or not, nor did 
he make any Inquiry. He admits that if he had known it was hls check, he 
would hâve thought it a llttle irregular to draw eut the ourrenoy Instead of 
depositlng the check; and If he had known that Davis kept his own account 
there he would hâve had a decided suspicion of something wrong. Peabody 
says that when Davis flrst applied for the loan he told hlm he wanted it In 
order to avail hlmself of a large discount whlch some of his creditors had 
ofifered him if he would cash thelr claims. He said that some of his cred- 
itors had ofifered him as high as 10 per cent, some as high as 13 per cent., 
for cash. He says that it would be an irregular way of doing to get ail the 
currency Into his hands, instead of depositlng the $20,000 check, and then 
drawing his own checks in favor of his creditors. The form of the note was 
notice to Peabody that the goods whlch it pledged belonged to the New Bng- 
land Shoe Company, and not to Davis, Its président. He also admits that he 
was 80 Informed by Davis. The receipts for 512 cases of the goods pledged 
to Peabody were issued to Davis Indivldually. Peabody did not ask nor ob- 
taln any explanatlon of this. He made no Inquiry whether the directors of 
the New England Shoe Company had authorized Davis to pledge its stock in 
trade. As a matter of fact th» pledge was never authorized by the directors. 
Peabody says that Davis told hlm that the goods pledged were not ail pald 
for. The receipts issued to Davis indivldually were Indorsed by him in his 
indivldual name only. Peabody admits that he was told by Davis, before the 
receipts were pledged to hlm, that ail the goods covered by them belonged 
to the New England Shoe Company. He told the receiver that when apply- 
ing for the loan Davis told him that some of hls creditors were pressing him. 
He afterwards wlshed to retract thls statement, and It was erossed out of 
the wrltten mémorandum whlch the -receiver took down. He denled In hls 
interview with the receiver that he had ever before loaned Davis any money, 
but when tesUfylng In his own behalf he claimed that he had made hlm a 
préviens loan of $5,000. Peabody admits that he had been in the basement 
store operated by Davis for the New England Shoe Company. Before making 
the loan, he made no inqulries about the business of the shoe company. He 
says: "I asked Davis how he happened to put his goods In the warehouse; 
why he hadn't put them in the store. He sald that he had engaged a store 
on State street, a large store, and had got dlsappointed In it, and so put them 
in the warehouse." 

E. O. Brown and H. H. Miller, for appellant. 

F. J. Smith and W. J. Foster, for appellees. 

Before WOODS, Circuit Judge, and BUNN and BAKER, District 
Judges. 

BAKER, District Judge, (after stating the facts.) It is con- 
tended by eounsel for the appellant that the court below erred 
in dismissing the bill against the appellees for the reason that 
the évidence clearly shows that the New England Shoe Company 
and Charles C. Davis, its président, obtained large quantities of 
goods from the appellant and numerous other parties by means of 
false and fraudulent représentations, without any intention of 
paying for the goods so obtained, and that the appellees had actual 
or constructive notice of the fraudulent acts and intent of the 
New England Shoe Company and of its président. The charges 
made against the appellees Gore, Heimerdinger, and Prouty by 
the bai of complaint, and the proofs in their support, hâve no im- 
médiate connection with those made against the appellee Peabody. 
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The case against Gore, Heimerdinger, and Prouty was trieïï in 
the court below, and has been argued hère by the same couusel; 
while the case against Peabody was tried in the court below. and 
bas been argued hère by counsel, solely representing him. It will 
be most convenient to follow the same course in determining this 
appeaL 

It is suggested, rather than argued, by counsel for Gore, Hei- 
merdinger, and Prouty, that the bill of complaint is not broad 
enough, even if the évidence justifled it, to warrant a decree 
against them compelling them to account for the proceeds of 
the goods belonging to the New England Shoe Company which 
are traced into their possession. The suggestion woiild hâve de- 
served careful considération if the question had been called to the 
attention of the court below. If the objection had been presented 
below, the trial court could, and in furtherance of justice, should, 
hâve permitted the bUl to be amended to conform to the case made 
by the proofs upon such terms as were just and équitable. NeaJe 
V. Neale, 9 Wall. 1; The Trémolo Patent, 23 Wall. 518; McArtee 
V. Engart^ 13 ni. 242. TJnder the circumstances the biU ought to 
be treated as amended hère, so far as neédf ul, to enable the court 
to décide the case on its merits. The practice of presenting in 
the first instance in this court some alleged defect or însufficiency 
in the bill of complaint or answer which would hâve been properly 
amendable in the court below is not to be commended. 

There is no serions controversy touching the false and fraudu- 
lent représentations of Davis, as the manager and président of 
the New England Shoe Company, in obtaining goods from the 
appellant and numerous other parties, nor in regard to his in- 
tention not to pay for them, nor that the corporation was insol- 
vent. The systematic frauds of the one and the insolvency of 
the other are established by the most abundant and convincing 
évidence. Indeed, they were not controverted by counsel for appel- 
lees, who made no attempt to deny or palliât e the criminal conduct 
of Davis, who, upon the coUapse of the New England Shoe Company, 
fled to Canada, presumably to avoid criminal prosecution. The 
purchaser who by fraud purchases goods has no protection in law 
against the party defrauded. The seller, on discovering the fraud, 
may affina the sale and sue for the price, or he may, disafflrm it, 
and reclaim the goods, or he may proceed criminally. Donaldson 
V. Farwell, 93 U. S. 631; Parrish v. Thurston, 87 Ind. 437; Gray v. 
St. John, 35 ni. 239; Bowen v. Schuler, 41 ni. 193; Hanchett v. 
Kimbark, 118 ni. 121, 7 N. E. Eep. 491; Sargent v. Sturm, 23 Cal. 
359; Titcomb v. Wood, 38 Me. 563; Hill v. Freeman, 3 Cush. 259; 
Niohols v. Midiael, 23 N. Y. 266. A persom obtaining goods by 
fraudulent prêteuses is guilty of a tortious taking, and no demand 
for possession is necessary to enable the person defrauded to main- 
tain replevin for them, unless they hâve passed to a third person, 
holding them bona flde for a valuable considération, without no- 
tice. Bussing V. Eice, 2 Cush. 48; Thurston v. Blanchard, 22 Pick. 
18; Butters v. Haughwout, 42 Bl. 18; Bruner v. Dyball, Id. 34: 
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Eyan v. Brant, Id. 78. When no questions are asked, no îalse 
prêteuses and no artifices are resorted to, mère silence is not fraud; 
but concealment of insolvency, with no reasonable expectation of 
paying, renders a sale fraudaient, and tlie seller is entitled to 
possession as against the purchaser or his voluntary assignée. 
Davis V. Stewart, 8 Fed. Eep. 803. 

The New England Shoe Company, and Davis, its président, ac- 
cording to the undisputed évidence, obtained possession tortiously 
and wrongfully of the goods which subsequently came into the 
possession of the appeUees. Unless the goods came into their 
possession bona flde, for a valuable considération, without notice, 
their possession was wrongful, and they must return the goods, 
or account for their reasonable value. The appeUees assert that 
they were bona fide purchasers for value, without notice, and 
that, oonsequently, they acquired an unimpeachable title to the 
goods. It is not enough that the appeUees (were purchasers for 
value. They must also be innocent purchasers. The law raises 
this presumption in their favor, and casts the burden on the ap- 
pellant to show that the appeUees were guUty of participation in 
the fraudulent acts of Davis. The law justiy imposes on every 
person the duty of exercising ordinary care and prudence in his 
business transactions. It imputes to him notice or knowledge of 
every fact which an ordinarUy cautions and prudent man, in the 
same situation, would naturally hâve observed. He may not, 
except at his péril, purposely or negligently omit to give heed to 
what is audible and visible by the exercise of ordinary care. He 
must not faU to make such inquiries as an ordinarUy cautions 
and prudent man, under the same circumstances, woiUd hâve made. 
It foUows that the appeUees wUl be aflfected by the fraudulent 
acts and intent of Davis, if they had knowledge of them, or of 
the existence of such facts and circumstances as were naturaUy 
and justiy calculated to awaken suspicion in the mind of an honest 
man of ordinary care and prudence, and lead him to inquiry. The 
law is well stated by Chancellor Zabriskie: 

"Any sale in which the object of the debtor that prompts and detennlnes 
him to make it is to hinder, delay, or in any way put off his creditors, Is 
vold if made to any one having knowledge of his intent; and thls knowledge 
need not be by actual positive information or 'notice, but will be inferred 
from the Imowledge, by the purchaser, of facts and circumstances sufflclent 
to raise such suspicions as to put him on inquiry." 

Atwood V. Impson, 20 N. J. Eq. 156; Cléments v. Moore, 6 WaU. 
299; Bartles v. Gibson, 17 Fed. Eep. 293; The HoUaday Case, 27 
Fed. Eep. 830; Singer v. Jacobs, 11 Fed. Rep. 559; Walker v. Col- 
Kns, 4 U. S. App. 406, 1 C. 0. A. 642, 50 Fed. Eep, 737. 

Grore, Heimerdinger, and Prouty had long been intimately as- 
sociated together, ail occupying and doîng business in the same 
rooms, and with and through each other. AU their business was 
carried on through the books of George P. Gore & Co. They were 
well acquainted with C. C. Davis, who had been employed as a 
salesman and solicitor of consignments in the auetion house of 
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Gore & Co. for fully 12 years. They were acquaîlited with the base- 
ment store of the New England Shoe Company, and its business as 
conducted and managed by Davis. Mr. Pronty was the gênerai 
manager of Gore & Co. and bad almost exclusive control of tbe shoe 
business conducted by it Heimerdinger and Prouty knew, as 
early as September, 1889, tbat Davis was storing large quantities of 
goods in an out-of-tbe-way loft on State street. They say tbat Davis 
gave as a reason why hè bad bought and stored in tiie loft sucb 
lai^e quantities of goods tbat he bad arrangea for a grade store on 
State street, wbicb be bad been disappointed în securing. He gave 
tbis as tbe reason for selling in tbe course of about 60 days before 
tbe failure, to or tbrougib Gore, Heimerdinger, and Prouty, at priées 
below tbeir cost, goods wbicb netted over $23,000. Tbis story of a 
grade store was accepted witbout inquiry or question as a sufflcient 
explanlation for tbe purchase and storing in tbe loft of goods wbicb 
certainly aggregated more tban $50,000 in value. They knew of tbe 
purchase and storing of thèse goods. They knew tbat Davis was 
selling at Gore's auction bouse, or to tbem personally, goods in large 
quantities, and at priées below tbe price for which he could obtain 
tbem from Wholesale dealers. Thèse sales -were made to or througb 
tbem in large quantities and in rapid succession, so tbat they knew, 
or ought to bave khown, tbat they were being made by a man 
anxious to couvert the goods into money. Heimerdinger gave a 
false and fabrioated account of bis dealings with Davis. Prouty re- 
ceived létters from Davis under circiunstances of suspicion, and 
faîled to produce tbem, or to give any explanation of Ibeir contents. 
Tbere Is no évidence tbat Davis arranged for or engaged a large 
storerbom on State street, and tbe story was evidently devised as a 
part of bis scheme of fraud. Thèse facts and circumstances, with 
many otbers disclosed in the statement of tbe case, wbicb were witb- 
in the knowledge of thèse parties, were clearly sufflcient to bave put 
tbem on inquiry. Tbe mind cannot well avoid the conclusion tbat 
îf they did not know of the fraudulent purposes of Davis it was 
beoause they were willfuUy blind. Sucb facUity of belief , it bas been 
well said, invites fraud, and may justly be suspected of being its 
accompliçe. 

Wben tbe complainant learned tbat a few sboes, wbicb it bad 
sold to tbe New Englabd Shoe Company, bad been sold by it 
througb Gtore & Co.'s auction bouse to a shoe dealer in Indianapolis 
for less tban tbdr cost, it created sucb suspicion of fraud tbat an 
attorney was sent from Boston to Chicago to investigate tbe matter. 
Tbis single fact was suflcient to create suspicion in tbe minds of tbe 
eastem creditors of Davis, and to cause inquiry. Tbe numerous 
facts calculated to excite suspicion known to tbe appellees were 
disregarded on tbe prêteuse of Davis tbat he bad' failed to secure 
tbe storeroom whîcb be daimed to bave arranged for or engaged. 
Wben tbe feicts and circumstances are sucb as to put a reasonably 
prudent and oautious man on inquiry, tbajt obligation is not satisfled 
by an inquiry addressed to the chief actor in the suspected fraud, 
who bas every motive for concealing tbe truth, wben better and 
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more reliable sources of information are open to Mm. Wliether 
thèse parties were guUty of actual participation in th.e fraudulent 
sch.eme of Davis or not, they certainly did deal in the goods obtained 
by fraud recklessly, and with. guilty knowledge, or, wMch is the 
same thing, with knowledge of such facts and circumstauces a^ 
would hâve put prudent and cautious men on inquiry. Heimerdinger 
and Prouty bought the goods of the New England Shoe Company, 
through Davis, under such cîrcmnstances as to charge them with 
knowledge of the fraud of tlie shoe company and its pr€?sident. 
On the plainest principles of equity they are chargeable with the 
value of the goods obtained by them from Davis and the shoe com- 
pany, and which they hâve converted to their own use. Although 
they may hâve paid the full value, and the property may hâve passed 
beyond the reach of the process of the court, equity regards them as 
trustées, and charges them accordingly. The cardinal principle in 
aU such cases is tiat the property obtained by fraud shall not be 
plaeed beyond the reach of the party defrauded, either by the 
fraudulent vendee or others chargeable with the knowledge of the 
fraud. To permit it would be to allow the party to profit by bis 
fraud. Cléments v. Moore, 6 Wall. 299. 

Crore intermeddled with thèse goods by selling them for Davis 
as an auctioneer, under such circumstauces as to charge him with 
notice that they had been obtained by fraud, and the question re- 
malns whether such agent and auctioneer, who has sold goods and 
accouuted for the proceeds to the guilty principal in the fraud, can 
be compelled to account to the parties defrauded for the goods or 
their value. That such auctioneer can be compelled to account to 
the extent of the commissions received and retained by him is set- 
tled by authority, and is not open to debate. Can he be compelled 
to account to the parties defrauded for the proceeds of the goods 
after he has accounted to the party from whom he received them? 
On principle, he ought to be held to account. Having sold the goods, 
and put them beyond the reach of the parties aggrieved, with notice 
of the fraud, he occupies no better situation than his bailor. He 
is chargeable on the principle that he knowingly aided and assisted 
the fraudulent vendee in deprivlng the vendor of the opportunity 
to reclaim Ms property. He thereby becomes a particeps criminis 
with the fraudulent vendee, and is liable for the value of the goods 
equally with him. 

It is firmly settled that if an agent delivers to his principal 
money or property after demand and notice that they belong to 
another, he will be compelled to account therefor to the true owner. 
Pavment after demand and notice is wrongful. Garland v. Bank, 
9 Mass. 408; Jefts v. York, 10 Cush. 392, 12 Cush. 196. Hav- 
ing knowledge that the goods had been obtained by fraud, it 
became the duty of Gore not to meddle with them, or, having re- 
ceived them, to retain them or their proceeds for the beneflt of the 
true owners. Equity regards the fraudulent vendee as holding the 
goods in trust for the party defrauded. It has been held, where an 
agent aids a trustée in making or procuring the conversion or un- 



696 FEDERAL REPORTER, VOl. 57. 

authorized transfer of property àeld in trust, that he is liable for 
the loss suatained by the cestui que trast, although. he acted in th.e 
miatters of th.e agency -wîthout benefit or profit to Mmself. Caulkins 
V. Gaslight Co., 85 Tenn. 683, 4 S. W. Eep. 287. A fortiori, the agent 
who, with notice of the fraud, aids the fraudulent vendee in putting 
the property beyond the reach of its true owners, ought to be 
liable for the value of the property thus wrongfully diverted. 
Hoffman v. Carow, 20 Wend. 22; Id., 22 Wend. 285; Mechem, Ag. § 
915. This case does not fall within the principle which ruled the 
cases of Lamb v. Stone, 11 Pick. 527; Wellington v. Small, 3 Cush. 
145; Bradley v. FuUer, 118 Mass. 239; Tasker v. Moss, 82 Ind. 62, 
and Blair v. Smith, 114 Ind. 114, 15 îî". E. Eep. 817. Thèse cases 
hold that a creditor who has no interest in nor lien upon the property 
of his debtor cannot maintain an action at law against a person 
who has accepted a conveyance of the debtor's property for the pur- 
pose of defrauding the creditor, after such fraudulent grantee has 
conveyed the property to another at the instance and for the beneût 
of the debtôr, without retaining any portion of it, or receiving any 
benefit from it In such cases it is held that the injury complained 
of is too remote, indeflnite, and contingent. The property belonged 
to the debtor, and the creditor had no spécial property or interest 
in nor claim on the property fraudulently conveyed which could 
be injuriausly affected or destroyed by the act of the fraudulent 
grantee. The most that the creditor can claim in such a case is 
that he intended to attach or levy on the property, and that the 
wrongful act of the fraudulent vendee has prevented him from exe- 
cuting his intention. This is an injury so remote, uncertaîn, and 
contingent, that it affords no ground for relief in an action at law. 
In the case at bar the property had been obtained by fraud from 
the creditors who are proseeuting this bill, and Gore, with knowl- 
edge of that fact, accepted it, and for his own profit sold the goods 
at auction, thus placing them beyond réclamation. Hère the 
creditors in equity and good conscience remained the owners of the 
property, which he wrongfuUy sold and converted. While the bUl 
is ûled by a single creditor, the suit is brought and prosecuted for 
the benefit of ail the creditors whose property was obtained by 
fraud; and in this property thus obtained the creditors hâve such 
si)ecial title and interest in common as to enable them to charge 
every person as trustée who has wrongfuUy dealt with it with 
knowledge of the fraud. Gore must, therefore, account for the 
good« received by him from Davis on account of the New England 
Shoe Company, which wére sold by him as auctioneer. 

Peabody invokes for his protection the claim that he received the 
warehouse receipts covering from $35,000 to |40,000 worth of goods 
in good faith to secnre a loan of $20,000 made by Mm to the New 
England Shoe Company. The évidence shows that Peabody was a 
man of large and varied business expérience. At différent times 
in his life he had been engaged in dealings in bucket shops, in buy- 
ing boots and shoes, in purchasing jewelry from f ailing concems 
and at bankrupt sales, whîle at and for some time before the trans- 
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actions in question he was a capîtalist engagea in loaning money. 
He had been acquainted wlth. Davis for 20 years. He had visited 
the basement store of the New England Slioe Company, and did not 
know of its having any other. He testifies that at one time lie had 
loaned Davis |5,000, but previously, in an Interview sought by bim 
with the receiver of the New England Shoe Cîompany, he denied that 
he had ever previously loaned Davis any money. He arrived in 
Chicago on the lOth day of December, 1889, and went immediately to 
his office, where he found Davis awaiting him. Davis had visited 
Peabody's ofiflce a number of times within a few days preceding his 
retum, and in conversation with his coniidential clerk and book- 
keeper had expressed anxiety to see Peabody. Davis at once told 
Peabody that he wanted to borrow some money, and he exhib'ited 
the nine warehouse receipts on which he.asked a loan of $20,000. 
After a little conversation, Peabody asked his booldieeper if he 
had that amount to spare, and, on being iuformed that he had, he 
took the receipts, and with his bookkeeper went to the warehouse, 
and inspected the cases of goods, and retumed to his office. The 
goods were in the original cases, and the names and marks had ail 
been recently scraped off from the cases. The évidence shows that 
the scraping was fresh, and plaînly apparent, and must hâve been 
observed by any one giving the least attention. In about five 
minutes after his retum ta his office, Davis called again, and the 
loan was at once agreed on. The bookkeeper wrote the oheck for 
|20,000, payable to the order of the shoe company. Davis took 
the check, and gave the shoe company's note for 90 days at 7 per 
cent., pledging the receipts as security, and indorsing the note as 
guarantor. TÏie note authorized its holder to sell the receipts before 
its maturity îf, in his opinion, the securities had depreciated, and 
to apply the proceeds to the payment of the note and expenses. 
Peabody was présent at the bank when Davis drew |20,000 in cur- 
rency on the check. When Davis applied for the loan he told 
Peabody that he wanted it to avaU himself of a large discount which 
some of his creditors had ofEered him if he would cash their claims. 
Peabody told the receiver that when Davis was asking for the loan 
he stated that some of Ms creâitors were pressing him. Before 
making the loan he made no inquiry conceming the business or 
condition of the shoe company. He asked Davis how he happened 
to put his goods in a warehouse, and claims that Davis told him that 
he had engaged a large store on State street, and had been disap- 
pointed in getting it, and so had put them in the warehouse. The 
foregoing facts, wîth others disclosed in the statement of the case, 
raise a strong suspicion against the bona Mes of the transaction 
between Davis and Peabody. His statement to the receiver that he 
had never loaned Davis money on any former occasion is proved to 
hâve been untrue by his own admission under oath. A false state- 
ment is always suggestive of fraud. He knew that Davis was 
being pressed by his creditors, and was urgent to secure money 
by pledging goods, which he knew were not paid for. The large 
quantity of goods, the place of their deposit, the defacing of ail 
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marKs from the original packages, the pretense of Davis that he 
had engagea a large storeroom, whiçh he had failed tô secure, the 
transfer of neariy $40,000 worth of goods on such tenns as precluded 
their rédemption, and the failure to make any inquiry are a few 
of the circumstances, calculated to create a strong douht of the 
întegrity of the transaction between Davis and Peabody. "They 
threw on Peabody the duty of making a fuU explanation, and the 
burden of proof to sustain it." Cléments v. Moore, 6 Wall. 299,315; 
Piddock V, Brown, 3 P. Wms. 289; Wharton v. May, 5 Ves. 49; 
Zook y. Simonson, 72 Ind. 83. He has whoUy failed to produce any 
évidence to relieve the transaction of the strong doubts of its integ- 
rity which surround it. The title of his pledgor was fraudulent 
and voidable, and, if Peabody is to be pennîtted to def eat the prier 
rights of the parties defranded by Davis, it can only be done when 
on the whole évidence it is made to appear that he was a bona flde 
purchaser for value. If, on the whole case, strong doubts of the 
integrity of the transaction exist, the prior rights of Davis' credit- 
ors will prevaiL 

The évidence makes a case which fully satisfies us that the pro- 
ceeds arising from the sale of the goods pledged by Davis must, so 
far as necessary, be applied to the payment of the appellant's claims. 
It is ui^ed that the exigencies of business in great commercial 
centers justify less inquiry into the title and ownership of personal 
property oflfered for pledge or sale than would be exacted elsewhere. 
If good faith and honest dealings are to be m'aintained, if business 
is not to degenerate into robbery, Hke courts must with unflinching 
hand strip tke mask of hypocrisy from the face of fraud, whether 
practiced in city or hamlet The transactions of great commercial 
centers fumis'h abundant facilities for the practice of fraud, and 
courts ought to scrutinize them with a jealous solicitude to defeat 
the wTong, and to vindicate the right 

The bill fails to allège that the plaiatiflE had prosecuted its claim 
to judgment, and had issued an exécution thereon, and had the same 
retumed nulla bona. For this reason the bill of complaint is insuf- 
flcient within the doctrine of Scott v. Neely, 140 U. S. 106, 11 Sup. 
et. Eep. 712, and Gates v. Allen, 149 U. S. 451, 13 Sup. a. Kep. 883, 
977. 

It is therefore adjudged that the decree herein be reversed, but at 
the costs of the appellant, and that the cause be remanded to th^ 
court below, with leave to the complainant to amend its bUl of com- 
plaint within 30 days afte«r the judgment herein shall be certifled to 
the court below; and, if the complainant shall fail to amend its bill 
of complaint within the time herein allowed, the same shall be dis- 
missed without préjudice. 

BIINIiT, District Judge, (dissentîng.) I am unable to concur in 
the conclusions reached by a majority of the court in this case. I 
think the évidence hardly more than sufficient to raise a suspicion 
of fraud as against the appellees, without proving its existence, 
and that the decree of the circuit court should be affirmed. 
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WESTEKN TJNION TEL. CO. v. McGILL et al. 
(Circuit Court of Appeals, Elghth Circuit. September 18, 1893.) 

No. 271. 

1. DeATH BT WBONGlfUL AcT— Kaksas Statutb— Next CI" KlTT. 

TJnder Gen. St. Kan. 1889, par. 4518, giving a rlght of action lor death by 
wroBgful act, and providing that tlie damages must inure to the exclusive 
benefit of the widow and chlldren, if any, or next of Mn, the next of liln 
are not entitled to tbe beneât of the statute unless there is no widow or 
children to enjoy the same, 

2. 8ame— Action by Widowee. 

As a widower is not one of the beneûclarles of the statute, he cannot 
reoover, as such, for the wrongful death of his wife. 

8. 8amb— Parties— Nkxt of Kin— Widower. 

TJnder Gen. St. Kan. 1889, par. 4519, providing that an action for death by 
wrongful act, when there is no personal représentative, may be brought 
by the widow, or, when there Is no widow, by the next of liin, the widower 
cannot be a party to an action for the death of hls wife, as he is not 
Included in "the next of kin." 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

At Law. Action by Thomas McGill, and by Eichard Lambert 
McGill, and Jessie Margaret McGill, by their next friend, Thomas 
McGill, against the Western Union Telegraph Company, to recover 
for the death of Rebecca G. McGill, resulting from the wrongful 
act of défendant. Judgment was given for plaintiffs. Défend- 
ant brings error. Reversed. 

Statement by SANBORN, Circuit Judge: 

The Western Union Telegraph Company, the plalntiff In error, brings this 
writ to reverse a judgment against it In favor of Thomas McGill, Richard 
Lambert McGlU, and Jessie Margaret McGill, the défendants in error, who 
were the plaintiffs below, for causlng the death of Bebecca G. McGill by 
neglecting to dellver a telegram. Eebeoca G. McGill was the wdfe of Thomas 
McGiU, and the mother of the other défendants in error. 

In the year 1868 the législature of the state of Kansas enacted the follow- 
Ing statute: "When the death of one is caused by the wrongful act or omis- 
sion of another, the personal représentatives of the former may malntain an 
action therefor against the latter, if the former might hâve maintalned an 
action had he lived, for an injury for the same act or omission. The action 
must be commenced wlthln two years. The damages cannot exceed ten 
thousand dollars, and must inure to the exclusive beneflt of the widow and 
chlldren, if any, or next of kin, to be dlstrlbuted in the same manner as 
personal property of the deceased." Gen. St. Kan. 1889, par. 4518. 

In the year 1889 that législature enacted the foUowing statute: "That In 
ail cases- where the résidence of the party whose death has been or hereafter 
shall be caused as set forth in section 422 of chapter 80, Laws of 1868, (now 
paragraph 4518, supra,) is or has been at the time of hls death in any other state 
or teiTitory, or when, being a résident of this state, no personal représentative 
is or has been appolnted, the action provided In said section 422 may be 
brought by the widow, or where there is no widow, by the next of kin oî 
such deceased." Gen. St Kan. 1889, par. 4519. 

The plaintiffs base their action upon thèse two statutes. Evidence of the 
pecuniary loss to the widower, Thomas McGill, by the death of his wife, was 
recel ved In évidence over the def endant's objection. The court i ef used a request 
of the défendant to instruct the jury "that Thomas McGill, belng the hus- 
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band of the fleceased, !s not the wldow or next of kln, and la not, under 
the law, authorized to maintain thls action agalnst the défendant." Thèse 
rullngs of the court, with others, are asslgned as errer. 

E. E. "Vennilion and 0. M. Ferguson, (George H. Fearons and Kos 
Harris, on the brief,) for plaintilf in error. 

T. B. Wall, (J. E. Hallowell and J. M. Humphrey, on the brief,} 
for défendants in error. 

Before OAXDWEIIi and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SAIIBOEN, Circuit Judge, after stating the tacts as above, de- 
livered the opinion of the court 

Under the common law no one could maintain an action for 
the négligent killing of another; no one was entitled to damages 
for such an act. The flrst change in the common-law rule was 
made in England by Lord Campbell's act, (9 & 10 Vict. c. 93, p. 
693,) whîch provided that, whenever the dèath of any person should 
be caused by the wrongful act, neglect, or default of another, in 
such a manner as would hâve entitled the party injured to hâve 
maintained an action in respect thereof if death had not ensued, 
an action might be maintained if brought within 12 months after 
the death of such person in the name of the executor or adminis- 
trator of the person killed, for the beneflt of the wife, husband, 
parent, and child of the person whose death should hâve been so 
caused: that the jury might give such damages as they might 
think had resulted to the respective persons for whose beneflt 
the action should be brought; and that the damages so recovered, 
after deducting the costs not recovered from the défendant, shOuld 
be divided among such beneflciaries in such shares as the jury 
by their verdict should ând and direct. The first statute in this 
country upon the subject was the act of the New York législature 
of 1847, (chapter 450.) That act made the party responsible if 
death had not ensued liablô to an action for damages, notwith- 
standing the death, to be brought by the personal représentatives, 
and provided that the recovery should be "for the exclusive bene- 
flt of the widow and next of kin." The législatures of the varions 
States hâve generally copied thèse acts with more or less accu- 
racy, and many of them hâve been construed by the courts of Eng- 
land and of this country. Under thèse statutes the following 
rules hâve been established without dissent among the authori- 
ties: 

The action under them is entirely the créature of the ètatute. 
If the right to maintain it and to recover the damages allowed in 
it in any case is not expressly given by thèse statutes, the judg- 
ment rendered cannot stand. 

Where such a statute giving a new right of action for damages 
specifles the person or class of persons for whose exclusive bene- 
flt the damages are to be recovered, no damages to any other per- 
son or class of persons can be allowed in the action based on the 
statute. 
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G?he damages given by thèse statutes are not given in satisfaction 
of the wrong done, but are intended as a compensation to the 
peraons for wbose beneflt the recoTery is permitted for the peeuni- 
ary losses they hâve sustained by the death. They must be meas- 
ured by thèse losses. There can be no recovery for the injuries or 
suffering of the deceased, or for the anxiety, sorrow, or bereavement 
of those who survive. 

If no such person or class of persons exists as that specifled in 
the statute as the beneficiary of the recovery, no action can be 
maintained, and in order to maintain the action the existence of 
the beneficiary and the pecuniary loss must be alleged and proved. 
Raûway Co. v. Needham, 3 C. C. A. 129, 52 Fed. Eep. 371, 373; 
Dickins v. Kailroad Co., 23 N. Y. 158; Drake v. Gilmore, 52 N. Y. 
389; Trafford v. Express Co., 8 Lea, 96, 111; Blake v. Eailway 
Co., 10 Eng. Law & Eq. 437, 443, 444; Safford v. Drew, 3 Duer, 
627, 635, 640; Railway Co. v. Morris, 26 111. 400, 403; Burke v. 
Railroad Co., 10 Cent Law J. 48; Duckworth v. Johnson, 4 Hurl. & ÎT. 
653; RaUroad Co. v. Swayne, 26 Ind. 477; Perry v. Eailroad Co., 
29 Kan. 420; Eailway Co. v. Cutter, 19 Kan. 83. 

The flrst statute in Kansas relative to this right of action is 
now paragraph 4518 of the Ceneral Statutes of that state for 1889, 
and it was passed by the législature in 1868. That statute gave 
the right of action, provided that it might be brought by the Per- 
sonal représentative of the deceased, and declared for whose ex- 
clusive benefit the damages recovered should inure, and how they 
should be distributed among the benefliciaries. Thus the law stood 
in Kansas until 1889, when the législature passed the act which 
is now paragraph 4519 of the Kansas General Statutes, which simply 
provides that the widow or next of kin may bring the action if 
there is no personal représentative of the deceased. When the 
original statute was passed it was within the power of the légis- 
lature of that state to refuse to allow any one to recover damages 
for the négligent kUling of another, to give to every one who 
suffered any losses on that account the right to recover them, or, in 
its discrétion, to sélect certain persons or classes of persons whose 
losses so occasioned might be recovered. Obviously, if this original 
act, which gave the right of action, specified the persons for whose 
beneflt the recovery could be had, then no damages could be recov- 
ered on account of losses sustained by any persons or class of persons 
not thus named. The rights of the latter must in that event still 
be governed by the common law as they were before the statute 
was enacted, and the maxim, "expressio unius est exclusio alterius," 
must exclude them from. the benefits of the action. Bearing in 
mind the established rules to which we hâve adverted, let us now 
consider whether the Kansas statutes gave the right to recover 
any damages in this action for the losses sustained by the husband 
through the death of the wife. To détermine this question we 
are called upon to consider but a single clause of the statutes. 
The last clause of the original section which gave the right of ac- 
tion provides that "the damages cannot exceed ten thousand 
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dollars, ânfl must inure to the exclusive benefit of the "widow 
and chlldrèiï; if any, or next of kin, to be distributed in the same 
manner as pèrsonal property of thé deceased." Pâragraph 4518^ 
supra. Thia subject id not mentiôned in any other part of the 
statutes. Whàt, then, is the efléct of this clause on the right of 
the husband to prove and recover for his losses in this action? 
The statute is not ambiguous. It is not the subject of construc- 
tion. It déclares without doubt or question that the widow and 
children, if there are any, shall hâve the exclusive beneflt of ail 
the damages! rèCovered, and that these damages shall be distributed 
among them iji the same proportions as is the pèrsonal property 
of the deceased; but that, if there is neither widow nor child, then 
the next of hin shall receive the damages, to be distributed among 
them in the proportions in which they would receive the pèrsonal 
estate in that event. In other wôrds, the statute déclares that, 
if there are any persons of the first class, the damages must be 
paid to them exclusively, and no one in the second class can re- 
ceive any share of theûi. 

, An elaborate argument has been made to show that this widower 
is one of the ûext of kin of his deceased wife. If that were so, 
it would not be matèrial in the détermination of this question. 
If he were of the next of kin, the loss which he sustained by the 
death of his wife would not be recoverable in this action, because 
he would then belong to the second class named in the statute; 
and there are at least two persons of the first class — ^the two chil- 
dren in being — who are entitled to ail of the damages. 

It is urged that by the Kansas statutes of descent and distribu- 
tion of estâtes the husband of a deceased wife, who leaves him 
surviving her, is entitled to a share of her pèrsonal estate, and 
hence that the last portion of this clause, which déclares that the 
damages shall be distributed to the widow and next of kin "in the 
same manner as pèrsonal property of the deceased," must include 
the husband. But this statute which gives this right of action 
does not provide that the damages shall inure to the beneflt of 
and be distributed to those entitled to share in the pèrsonal estate 
of the deceased in the same manner as that property is distributed. 
That was the effect of the Arkansas statute which was considered 
by this court in Eailway Co. v. Needham, supra. That statuto 
provided that the amount recovered in such an action should be 
for the exclusive benefit of the widow and next of kin, and that 
it should be distributed to them in the same manner as the pèrsonal 
estate of the deceased person was. That is the disposition that 
the law would hâve made of the damages in this action if the 
Kansas statute had stopped with vesting it in the pèrsonal repré- 
sentatives of the deceased for the beneflt of the relatives entitled 
to share in his pèrsonal estate. But this statute expressly pro- 
hibits that disposition. It déclares that the damages "must inure 
to the exclusive beneflt of the widow and chUdren, if any." To 
hold that these damages cdtfld be diverted to the benefit of any 
one else would be to fly in the very teeth of the law. Moreover, it 
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ia settled by a long and uniform Une of décisions that where by 
statute, ccmveyance, or will personal property is granted or de- 
vised for the exclusive beneflt of a certain class of persons, to be 
distributed "according to the statute as in case of intestacy," or "in 
the same manner as personal property of tbe deceased," the use 
of the words in quotations, or similar tenus, does not increase or 
diminish the number or change the characteristics of those who 
belong to the class. Cholmondeley v. Lord Ashburton, 6 Beav. 
86; Garrick v. Lord Camden, 14 Ves. 372; Murdock v. Ward, 
67 N. Y. 387; Luce t. Dunham, 69 N. Y. 36, 43. 

FinaUy, it is said that the word "widow" in this statute ought to 
be construed to mean "widower" in every case where the wife has 
been killed; that the législature must hâve intended to include 
him in the class of the widow and children, because he must often 
suffer great pecuniary loss by the death of his wife. If there was 
any ambiguity in this statute, we might speculate on the probable 
intention of the législature, and consider who ought to be added 
to the first class wMch they hâve fonmed. We might consider that, 
where a husband is killed, who is the only support of aged and 
inflrm parents, who hâve spent the best years of their lives to 
educate Mm and establish him in business, every considération of 
justice and humanity demands that thèse parents should be counted 
as members of the class of the widow and children; that when a 
married woman is killed, whose kindness, sympathy, and care hâve 
furnished the only consolation and support of an invalid sister, 
she ought to be added to this class; and that in every case those 
who suffer most severely from the death should be deemed the 
widow and children of the deceased, and should receive the ex- 
clusive beneflt of the recovery in the action. 

If we entered upon this inquiry it would not fail to occur to us, 
however, that when the législature gave thèse damages to the 
widow and children they may hâve considered that the husband 
is, and ought to be, the provider for and supporter of the family; 
that his death often leaves the widow and children helpless, with- 
out the power to earn the means needed to purchase the necessaries 
and comforts of life; that the burden of supporting and providing 
for the family is seldom cast upon the wife; that, where it is, 
the husband is sometimes unworthy to share in the damages for 
her death, and they ought to go to the children exclusively, and 
that, where it is not, her death will not be the pecuniary loss to the 
family that the death of the husband must hâve been, since the 
supporter of the family still remains, and can provide the means 
for its support. We shall not enter upon thèse spéculations. They 
présent matters proper for the considération of the législature of 
the State of Kansas, but the terms of the statute are too clear to 
permit us to indulge in them. This statute does not put in its first 
class the infirm parents, the invalid sister, or the bereaved hus- 
band. It places no one there but the widow and children. To 
the pressing invitation to us to add others to the list, we answer 
in the words of the suprême court of Kansas: "We do not make 
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the law. n there is aky omission in the statutes, the remedy is 
■wîth the législature." Limekiller v. Bailroad Oo., 33 Kan. 83, 90, 
5 Pac. Eep. 401. 

The resuit is that where a new right of action Is giyen by stat- 
ute on account of the death of one by the wrongful act or omis- 
sion of another for the exclusive benefit of the widow and cMl- 
dren of the deceased, a widower is not one of the beneflciaries 
of the statute, and It is a fatal error to allow a recovery of dam- 
ages for losses he sustains by the death of his wife in an action 
brought against the wrongdoer for the beneflt of the children. 
On this ground the judgment below must be reversed. 

The record présents one other question which ought to be dis- 
posed of before the case is retried. It is, was this widower a 
proper party to this action? There was no légal représentative 
of the deceased wife. The statute of 1889 provided that when 
there was no such représentative the action might be brought by 
the widow, or, where there was no widow, by the next of kin 
of the deceased. OParagraph 4519, supra. It is not claimed by plain- 
jtiff's counsel in this part of the discussion that Mr. McGill is the 
widow, but it is insisted that he is the next of kin to his wife, 
and in support of that proposition he cites the following déci- 
sions: Steel V. Kurtz, 28 Ohio St. 191; City of Chicago v. Major, 
18 m. 349; Insurance Co. v. Hinman, 34 Barb. 410; Betsinger v. 
Chapman, 88 N. Y. 487; Haggerty v. Eailroad Oo., 31 N. J. Law, 
349, 350; Bream v. Brown, 5 Cold. 169; Trafford v. Express Co., 
8 Lea, 96. 

But one of thèse cases is directly in point. The two Ten- 
nessee cases arose under a statute which provided that the right 
of action of a person injured by the wrongful act or omission of 
another should not abate by his death, but should survive to 
the Personal représentative of the deceased for the benefit of his 
widow or next of kin, and the suprême court of Tennessee held 
that the widower could maintain the action under this statute on 
the ground that the right of action was a chose in action of the 
wife while living; that the wife's personal estate, including this 
right of action, vested in the husband before administration taken 
out, and that he was entitled to recover jure mariti. Trafford t. 
Express Co., 8 Lea, 111. 

In City of Chicago v. Major, supra, Haggerty v. Eailroad Co., 
supra, and Bream v. Brown, supra, the décisions were that under 
statutes allowing a recovery of damages for the beneflt of the 
widow and next of kin an action would lie for the négligent kUl- 
ing of one who left no widow, — as an infant or a wife. 

In Insurance Co. v. Hinman, supra, the décision was that a 
statute authorizing an action against the next of kin for moneys 
of an estate wrongfully paid to them warranted an action against 
the widow where she had wrongfully received such a payment. 

In Betsinger v. Chapman, supra, it was held that where a 
widow was entitled to share in the distribution of an estate she 
could maintain an action under a statute which authorized a suit 
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against executors or administrators under certain conditions for 
the recovery of legacies or distributive shares "by any legatee or 
by any of the next of kin entitled to share in the distribution of 
the estate." 

It is évident that thèse cases are not in point. Thèse déci- 
sions do not rest npon the légal or commonly accepted meaning 
of the term "next of kin," but upon the modifications of its 
meaning, effected by the peculiar language of the yarious statutes 
considered. 

In Steel v. Kurtz, 28 Ohio St. 191, however, the suprême court 
of Ohio determined this question in favor of the plaintiffs. The 
Ohio statute gave a right of action for the négligent killing of 
a person for the beneflt of the widow and next of kin. The ques- 
tion was whether the husband was a beneflciary under the statute. 
The suprême court of Ohio declared that the statute was not 
ambiguous, but incomplète, and, in order to complète it, they 
held that the husband was the next of kin of his wife. 

On the other hand, in Dickins v. Eailroad Co., 23 N. Y. 158, 160, 
under the New York statute, which provides that the amount to 
be recovered in this class of actions shall be for the "exclusive 
beneflt of the widow and next of kin" of the deceased, the court 
of appeals of New York held in 1861 that the husband was not 
within the description of next of kin of his wife. Judge Denio, 
delivering the opinion of the court, said: 

"It is the pecimiary injury resulting to the wife and next of Idn wMch is 
to be estimated; but the injury to the husband, when it is the wife whose 
death has been caused by the défendant'» act, is not spoken of as a ground 
of damages. And the husband is not embraced within the description of next 
of liin of his wife. Husband and wife, as such, are not kin to each other in 
a légal sensé, and the husband cannot take under a settlement limited to the 
next of kin of his wife. Watt v. Watt, 3 Ves. 244, and note (a) In Sumper's 
édition; Garrick v. Lord Camden, 14 Ves. 372; 2 Kent, Oomm. 136, (5th. Ed.)" 

This décision was afiirmed in Drake v. Gilmore, 52 N. Y. 389, 
392. It was cited and approved by the suprême court of Tennes- 
see in Trafford v. Express Co., 8 Lea, 111, where that court said: 

"In the New York statute, the recovery, as we hâve seen, was compensation 
for the pecunlary injury to the widow and next of kin, not damages for the 
Injury to the person kiUed, and It therefore foUowed logically that a husband 
had no interest in any recovery for the death of his wife until the law was 
changed so as expressly to Include him. The same resuit would foUow under 
our statute if the recovery was, elther in whole or in part, as compensation 
for the injury to tlie widow and next of kin, to the estent of so much of the 
recovery." 

In Haraden v. Larrabee, 118 Mass. 430, 431, Mr. Justice Oray, 
then chief justice of the suprême judicial court of Massachusetts. 
in considering a devise to "the next of kin" of a husband, "to 
those persons to whom the property would go provided" he "owned 
the property and died without issue and intestate," thus laid down 
the rule for the définition of the term "next of kin." He said: 

"The words "next of kin' are Umited in légal meaning, as in common use, 
to Mood relations, and do not Include a husband or a wife, unless ac- 
companied by other words clearly manifesting a purpose to extend thelr 
v..57F.no.6 — 45 
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signification; and, tbç , mère addition of a référence to tiie statute of dis- 
tributions is npt siifaclent. Wlthy v. Mangles,-4 Beav. 358, 10 Claris & F. 215; 
2 Jarm. Wills, (3d Eng. Ed.) 96." 

This rule commends itself to our judgment as sound and just. 

There are no other ^ords in the Kansas statutes relating to this 
right of action that Blearly manifest a purpose to extend the légal 
and commonly âccepted meaning of the words "next of kin." Ac- 
cording to that meaning, the husband is not of the next of kin 
to his wife, nor the wife to the husband, because they are not 
blood relations; and the widower, Thomas McGiU, was not a 
proper party to this action. 

There are many other errors assigned in this record, but, in 
view of the fact tJiat the case must be retried, and that the évi- 
dence upon the second trial may vary materially from that now 
presented, it is unnecessary to consider them. The judgment be- 
low is reversed, with costs, and the cause remanded, with di- 
rections to grant a new trial. 



THE OOQUITLAM. 

UNITED STATES V. THE COQTJITLAM. 

(District Court, D. Alaska. September 18, 1893.) 

1. CtJSTOMS DtJTIES— ViOtiATIONS— FORFBITURES — CONSTRUCTION OF StATUTBB. 

Acte of congress dëclàring forfeltures of vessels and cargoes for violation 
of the revenue laws aire &ot to be constnied with the strictness applicable 
to pénal laws, but rather are to be so construed as to accomplish the pur- 
. pose for whlch they were Intended; for, In the teohnloal sensé, they are not 
pénal, but rather remédiai,— intended to eflect a public good, and to prevent 
frauds. Ten Cases of Opium, Deady, 70, foUowed. The Cargo ex Lady 
Essex, 39 Fed. Kep. 765, dlstingulshed. 

& Samb— Evidence— IntbRbsted Witnesses. 

On a question whether the cargoes of certain sealtng schooners were 
transferred to a steamer wlthln 12 miles of the shore, so as to violate the 
revenue laws, the testimony of the masters of tbe schooners that the 
transfer was -made more tïian that distance should be received with cau- 
tion. If not whoUy rejected, where it is contradicted by other évidence, or 
rendered improbable by drcumstances, since they stand much in the Ught 
of aocomplices la the wrong charged. 

8. Samb— Feaudulent Clbabancb Papers— Evidench. 

When the clearance of a veësel, as shown by her papers, Is questioned as 
being Intentionally mlsleadlng or fraudulent, the port or harbor for 
which she is actually bound may be proved by the course she salis, the 
landlngs she makes, and other f acte connected with the voyage. 

4 Saub — Illégal IJni-adingi — What Statute Violated. 

An lUegal unladlng withln the limita of the United States, and before 
arrivai at any port wlthln Such Umlts, is a violation of Kev. St. § 2867, but 
an Illégal unladlng aftér arrivai at such port should bè prosecuted under 
section 2872. The Active, Deady, 165, followed. 

tt Samb — What Constitutes. 

If, for the purpose of exchanglng cargo, vesséla rendezvous at a place 
withln four leagues of the shore, and one of them; then tows the others be- 
yond the four-league Une, where the exchange is made, then the continued, 
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concerted, necessary action far the effectuatlon of that purpose, Includlng 
the towing out, should probably be consldered as a part of the actual ex- 
change, betng a part of the res gestae of the offense which the statute was 
Intended to prevent 
fl. Samb— Aebital feom Adjacent FokhigkCountet — Failuhb to Obtain 
Pbkmit. 

A Canadlan steamer laden with supplies for sealtng vessels in the North 
Pacific océan and Behring sea arrived in the waters of the TJnlted States 
about 30 miles from St. Paul on Kadlaii Island, which is a port of entry. 
She dld not report to the United States revenue offlcer there, but went 
on through United States waters to Tonki bay, where she exchanged 
morchandlse with seallng vessels, and then proceeded to Port Etclies, 
where she anchored in the inner harbor. Held, that the steamer was Ilable 
to forfelture under Eev. St § 3109, which reqnlres the master of any 
forelgn vessel arrivlng In United States waters from any foreign territory 
adjacent to the northem, northeastem, or northwestem frontiers of the 
United States, to report to the collecter at the nearest port to the place 
of entry to such waters, and obtain a permit before proceedlng further 
inland for the purpose of lading or unladtng cargo. 

7. Samb— Absence op Manifest op Cargo. 

A steamer fitted out with supplies for the sealing fleet sailed from 
Victoria, B. 0., and, according to a preconeerted arrangement, met vessels 
of the fleet at Tonki bay and Port Etches, In the waters of the United 
States, wltWn four leagues of the shore, and there transferred to them 
part of her cargo, and recelved sealsklns from them. In violation of the 
revenue laws. She was then seized by the fédéral authoWties, and found 
to be without any manlfest of her cargo, as requlred by Rev. St. §§ 2806, 
2807, 2809. BOd, that under thèse sections the part of her original cargo 
Btill on board, and the sealsklns recelved, were subject to forfelture. 

8. Bame— Cargo Eeceived on High Seas. 

Where a vessel bound from a foreign port to a port of the United 
States reçoives cargo on the high seas, and brings It Into the United States, 
such cargo must be regarded as brought from a forelgn port, and is for- 
feitable under Eev. St. §§ 2806, 2807, 2809, If Giere Is no manlfest thereof. 

9. Saue. 

Where a cargo is seized for want of a manlfest thereof, the master can- 
not prevent a forfelture by thereafter maklng out a manlfest, and tender- 
ing It to the ofllcers maklng the seizure. 

10. Samb— FORFBITURB— BURDEN OF Peoof. 

Where probable cause Is shown for the seizure of a vessel and cargo 
for violation of the revenue laws, the burden of proof to estabiish the In- 
nocence of the property Is placed on the daimant by Eev. St. § 909. 

11. Same— Mbaning of "Areivbd" and "Bodnd" in Rev. St. g§ 2867, 2868. 

When a vessel comes withln four leagues of the shore of the United 
States, and makes a transfer of merchandise with another vessel there, 
without authority from the revenue oflacers, it should be held to hâve "ar- 
rived" there, and be treated as a vessel "bound" to the United States, within 
the meanlng of Eev. St. §§ 2867, 2868, provlding for the forfelture of the 
cargo and vessel in such case. 

In Admiralty. Libel of forfeiture for violation of sections 2806- 
2809, 2867, 2868, 3109, Eev. St. 

C. S. Johnson, U. S. Dist. Atty., (P. P. Dewees, Spécial Asst. U. S. 
Atty., on tlie brief,) for libelant. 

John B. Allen and Hughes, Hastings & Steadman, for respond- 
ents. 

TRUITT, District Judge. The libel of information in this case 
was âled July 5, 1892. It is voluminous, and consista of four sep- 
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arâtè cdunts. Two of thèse — ^thefli-st and second — are against 
the steamer CoquitlEim, lier boats, taçkle, apparel, furniture, boilers, 
and engines; the third and fourth are against her cargo. The libel 
sets oiut the facts of the seizure &s follows: 

"That C. L. Hooper, a captaln In the United States revenue marine service, 
duly coifimist-iloned by the président of tlie TJnited States, and then and thero 
conmian^ing tlie revenue odtter Corwin, on. duty in the waters of Alaslia, and 
duly atitKorlzed in the ptemlses, on or about the 22d day of June, 1892, at or 
near Port Btches, Hinchlnbrook island, within the district of Alaslia, and with- 
iu tho jnrisdiction of thip court, on waters navigable from the sea by vessela 
of ten or more tons burden, seized the ship or vessel commonly called a 
'steamer' ând known as the 'Oo(ïultla:m,' her boats, taclde, apparel, furniture, 
enK'nes, boilers, aud carg.'), and tumed them over to the collector of customs 
for the port of Sltlia, in tho district of Alaska." 

The first count of the libel charges a violation of sections 2867 
and 2868 of the Eévised Statutes on the part of thé Coquitlam, by 
receiving or unlading a large amonnt of merchandise and cargo, 
consisting of fur sealsMns, at or near Afognak island, on the 19th 
day of June, 1892, within the limita of the United States and the 
District of Alaska, in the waters thereof, and within four leagues 
of the coast, It is further alleged in this count that on or about 
the 20th and 2l8t days of June, 1892, within the Gulf of Alaska, 
in the district of Alaska, and within four leagues of the coast, the 
sealing schooners. Oscar & Hattie, Viva, and Faun made unladings 
of cargoes, consisting bf fur sealskins, tô the Coquitlam. 

The second cpunt charges that said steamer violated section 
3109, Eev. St., at the same time and place flrst named in the first 
count, by transferring merchandise to the British schooners Brenda, 
Umbrina, Sèa; Lion, Venture, Maud S., Winifred, Libby, and Walter 
A. Earle, and then and there receiving as cargo from each of said 
schooners except the Winifred and Libby, a large quantity of fur 
sealskins, aggregating in ail the number of 3,893. Section 2867 of 
the Revised Statutes, which is section 27 of the collection act, pro- 
vides for a case where goods are unladen after a vessel laden with 
merchandise, and bound for the United States, has arrived within 
the limits ôf a collection district, or within four leagues of the 
coast thereof, and before comlng to the proper place for the dis- 
charge of her cargo, or some portion of it, without being there 
duly authorized by the proper offlcer of the customs to unladen the 
same. The pxmishmeht prescribed for a violation of this section 
is a forfeiture of the goods so unladen, and penalty of one thousand 
dollars, each, against the master and mate, or other person next in 
command, except in case of unavoidable accident, necessity, or dis- 
tress of weather; but the vessel itself is not forfeited. 

The next section of the chapter is 2868, which reads as follows: 

"If auy merchandise, so unladen from on board any such vessel, shall be 
put or rceoived into any other vessel, except in the case of such accident, 
necessity or distress, to be so notified and proved, the master of any such 
vessel into -which the merchandise shall be so put and reoeived, and every 
other person aiding and asslsting therein, shall be liable to a penalty of treblo 
the value ol the ^ merchandise, and the vessel In which they shall be so put 
shall te forfeited." 
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This section is invoked for the pnrpose of forfeiting the Coquit- 
lam, and the question turns upon the sufflciency of the évidence 
to support the allégations of the ûrst count of the.libel. 

A violation of section 3109 is charged in' the second count, and, 
if the allégations thereof are sustained by the évidence, the vessel 
would also be forfeited under this count. Section 3109 is as foUows: 

"The master of any forelgn vessel, laden or In ballast, arrlvlng in waters 
of the United States Irom any foreign territory adjacent to the northem, 
northeastern or northwestem frontiers of the United States, shall report at 
the oiBce of any ooUector, or deputy collector of the customs, whlch shall be 
nearest to the point at whlch such vessel may enter such waters; and such 
vessel shaU not proceed further Inland, either to unlade or take in cargo, 
without a spécial permit f rom such collector, or deputy coUector, issued under 
and in accordance vrtth such gênerai or spécial régulations as the secretarj' 
of the treasury may in his discrétion from time to time prescribe. For any 
violation of this section such vessel shall be selzed and forfeited." 

To the libel of information herein, the Union Steamship Com- 
pany, Limited, Vancouver, British Columbia, intervening for its 
interest in the steamer Coquitlam, her boats, tackle, apparel, fur- 
niture, engines, boilers, and supplies, and Thomas Earle, of Vic: 
toria, British C3olumbia, intervening for the interest of William 
Munsie, K. P. Rithet & Co., Limited, George CoUins, Donald tlrqu- 
hart, Pacific Sealing Company, and Thomas Earle, in the cargo 
of the Coquitlam, flled their answers. TJpon the issues thereby 
raised, the trial was had. It is admitted, in answering the first 
count, that in the waters of the North Pacific océan, at or about 
the dates named in the libel, the sealing schooners therein mentioned 
did unlade fur seals in the numbers alleged, but it is denied 
that, at the time of such unlading, any of said vessels were within 
the limits of the Alaskan collection district, or within four leagues 
of its coast, or within the waters of the United States, or within 
the jurisdiction of this court; and, further answering said count, 
it is admitted that each and ail of said vessels so unladen were 
from Victoria, or some other port of the dominion of Canada, but 
that any of them were bound to the United States, or laden with 
any merchandise bound to the United States, is specifically de- 
nied. 

In answering the second count it is admitted that the Coquitlam 
is a foreign vessel; that she cleared on the 8th day of June, 1892, 
from the foreign port of Victoria; that she was laden with cer- 
tain gênerai merchandise; that E. E. McLellan was master of said 
steamer at ail times stated in the libel ; and that said steamer did 
transfer certain merchandise to some of said sealing schooners. 
It is further admitted that about the time alleged in the libel 
the Coquitlam received the aggregate number of fur sealskins 
therein named from said schooners, but it is denied that the un- 
lading of the merchandise, or the receiving of the sealskins took 
place within the waters of the United States, or within four leagues 
of the island of Afognak, or any part of the coast, or within the 
jurisdiction of this court. Ail the material allégations of the libel, 
ia each separate count, are specifically denied by the answers, and 
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théû a lengthy statendent and explanation of the matters and 
trafisactions involved in the case are set out afflnnatively. 

Therê is no spécial glèa to the jurisdiction, though a gênerai 
detfial of jurisdiction is^feade in the answers. The act of 1736, 
(9 Geo. II. c. 35,) sdmetîtnes called thç "British JSovering Act," as- 
suméd, for certain revenue purpôses, a jurisdiction of four leagues 
from the coast, by prdhibiting foreign goods from transsMpment 
within that distance without payment of duties; and the col- 
lection act of 1799 of the United States is similar in assuming 
a jurisdiction of four leagues from shore for the collection of cus- 
toms, and to prevent illicit trade. Both of thèse provisions hâve 
been declared by judicial authority in each country to be consist- 
ent with the law and usages of nations; and in Church v. Hubbart, 
2 Cranch, 187, the doctrine is announced that nations may pre- 
vent the violation of their laws by seizures on the high seas, in 
the ûeighborhood of their ovi'n coast, and that there is no fixed 
rule prescribing the distance from the coast within which such 
seizùrés may be made; but as the learned advocàte who argued 
this case on behalf of tjie respondents did not rai^e the question 
as to: the right of thé TJnited States to make seizures of foreign 
vesselB for violation of its collection or revenue laws, on waters 
of thé sea, within four leagues of the shore line, I suppose, if 
suiçh right is not conceded, it is considered a political, and not 
a jiidicial, question. 

As submitted, then, the case, so far as the vessel is concemed, 
must he determined by àpplying the law of sections 2867, 2868, and 
3109 tt) the circumstances and f acts shown and established by the 
évidence. Whether or not it should be forfeited is simply a ques- 
tion of fact, under the law; but as it is claimed on behalf of the 
respondents that, since thèse statutes are highly pénal in their 
nature, they must be strictly construed, and that an act should 
not be held to fall within their purview unless, upon a fair con- 
struction of the languagë, it cornes within the letter of the law 
and its purpose also, I deem it proper to briefly notice this claim 
before proceediïig to pass upon the évidence. The Cargo ex Lady 
Essex, 39 Fed. Eep. 765, is referred to as authority for a strict 
construction of thèse statutes, but I do not think it supports the 
claim. That was a case where the schooner Victor, ladgn with 
lumber, bound from a Canadian to an American port, arrived 
within the limits of the collection district of Port Huron and was 
there stranded. The lumber from the stranded vessel was unladen 
and plàced upon the schooner Lady Essex without authority from 
the custOms officers. The stranding of the Victor made a clear 
case of unavoidable accident under section 2867, and the only ir- 
regularity was the f ailurè to give notice to the cUstoms authorities 
of such contingency. The information was for a f orf eiture of the 
lumber, and Justice Brown, in the opinion, says: 

"No forfelture, however, is Imposed for the failure to glve such notloe, 
though It would seem from the foUowing section that the vessel reoeiving 
such lumber from the stranded vessel incurs the penalty of f orf eiture, and 
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the master of such vessel a penalty of treble tlie value of the merchandise. 
While it Is possible that section 2867 miglit be constraed by inference to work 
a f orf eiture of the cargo wbere no notice bas been given of accident, necesslty, 
or distress, still, although they may not be subject to the strict constractlon 
of a pénal one, a forfeiture ought not to be Imposed imless the language will 
bear no other reasonable construction." 

It will be observed hère that the dictum in this décision is to 
the effect that the ressel receiTing the lumher might be forfeited 
under the next section, evidently for the reason that It is there 
prescribed that the "accident, necessity, or distress" is to be "so 
notified and proved" before the merchandise can be received with- 
out incurring the penalty; but as section 2867 does not expressly 
déclare a forfeiture of the cargo for unlading, in case of accident, 
nec<!ssity, or distress, without the notice mentioned therein, the 
court did not think proper to supply, by inference or construction, 
what was not in the text, to work a forfeiture in a case where 
the want of notice was the only irregularity. However, I under- 
stand the true rule of interprétation for the statutes upon which 
the libel in the case at bar is based to be that stated by Judge 
Deady in Ten Cases of Opium, Deady, 70, as foUows: 

"Acts declaring forfeltures and imposing penaltles for violation of the 
revenue laws must be construed so as to accomplish the object for which 
they were intended. In the technlcal sensé they are not pénal, but rather 
remédiai— Intending to effect a public good and prevent frauds." 

The évidence in this case is voluminous, including the testi- 
mony of a large number of witnesses, maps and plats, ship's papers, 
and the log book of the Coquitlam, and it is quite conflicting 
on some points; but after eliminating therefrom the facts which 
are admitted, and passing over immaterial matters, the real ques- 
tions to be determined are not numerous. There are only two 
principal questions involved by the issues in the first count: 

(1) Were ail or any of the sealing schooners, from which fur 
sealskins were unladen, bound for the United States? and, 

(2) If so, then was the unlading made within the collection dis- 
trict of Alaska, or within four leagues of its coast, within the waters 
of the United States? 

The évidence touching thèse questions is mainly drawn from 
the witnesses produced by respondents themselves, whose pecuniary 
interests, préjudices, and influences are such as to make them 
strongly favor respondents. The masters of the sealing schooners 
that made exchange of cargo with the Coquitlam at Tonki bay 
testify most strongly of any of the witnesses in favor of the claim 
that the exchange was made more than 12 miles from the shore, 
and they stand very much in the light of accomplices. I there- 
fore think their évidence should be received with caution, if not 
wholly rejected, where it is contradicted by other évidence, or 
rendered improbable by surrounding circumstances. According 
to the testimony of Capt. William Grant, who was himself in- 
terested in three vessels engaged in fur seal hunting that year, 
there were about 55 of the fleet of sealing vessels in the North 
Pacific océan in the spring of 1892, owned in Victoria. During 
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that spring tMs fleet cleared f rom tliere, or other Canadian ports, 
for s^id océan, or Okhotsk sea. The owners of thèse vessels hâve an 
organizatibu known as the Pacific Sealers' Association ; and I 
think the évidence and the circumstances show that 'before their 
masters left Victoria it was generally understood by them that 
they should rendezvous at Marmot island, or Tonki bay, in Afog- 
nak island, or at Port Etches, in Hinchinbrook island, in the 
United States, and within the district of Alaska, and that a sup- 
ply steamer would be sent ont by said association to meet them at 
thèse places some time that season, from the mlddle towards the 
lattor part of June, and take their catch of sealskins, and furnish 
theuï with supplies and provisions to enable them to pursue their 
huuting, possibly into Bering sea. Word was passed from one ^o 
another, and somç of them directed their course to Tonki bay, 
where they were met by the Coquitlam, while others sailed for Port 
Etches, at which place a large nmnber were assembled on the day 
of her seizure there. The schooners Umbrina, Brenda, Sea Lion, 
Maiid S., Walter A. Earle, and Venture, from each of which seal- 
skins were transferred at Tonki bay, and the Oscar & Hattie, Viva, 
and Faun, from which transfers were made off the coast of Mid- 
dleton island, belonged to this fleet. The évidence tends very 
strongly to prove that thèse vessels were instructed to rendezvous 
lat Tonki bay and Port Etches. It is in évidence that thèse are un- 
jinhabited bays on the remote frontier, where there is no ci^ilized 
Ipopulation or inhabitants, and respondents claim that this should 
!be taken in their favor as going to show that thèse vessels could 
hâve no object in going there; but it seems to me that, on the 
theory of the libelant that they were intentionally seeking to 
évade our customs laws, it is rather a circumstance against them, 
for in that case they would naturally try to flnd just such places 
to càrry ont their unlawful intentions. Those who seek to break 
or évade the law are much given to retirement and seclusion. 

Robert McEeid, master of the Maud S., testifles that he was in- 
structed before leaving Victoria to meet a vessel the latter part 
of June off Marmot island, and he says he received the informa- 
tion from Capt. Cox. Now, there is a good deal of significance to 
this testimony when it is known that Capt. Gox was then the 
président of the Pacific Sealers' Association, and was, according 
to the évidence of the master of the Coquitlam, in such a hurry 
to get that vessel ont on her voyage that he prevailed on the 
customs ofiicer at Victoria to let her sail without a proper mani- 
fest, because "he wanted get the ship away as soon as possible. 
They were behind then." If the schooners under control of this 
association had been instructed to rendezvous at Tonki bay and 
Port Etches, the middle or latter part of June, to meet a supply 
steamer and exchange cargoes, there was no time to lose by this 
steamer in making her clearance, when it was then the 8th day of 
June. Théodore Magnesen, master of the Walter A. Earle, took 
his vessel into Tonki bay to meet some kind of a vessel in that 
vicinity. Charles Campbell, master of the Umbrina, had heard 
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that a vessel was to be sent up in the vicinity bf Tonki bay, from 
Victoria, about the 18th or 19th. of June, and this witness says that, 
when he went into the bay, "numerous vessels were there." E. E. 
McLellan, master of the Coquitlam, testifled that from Victoria 
he made Dixon's entrance, and took departure for Forester's is- 
land, and steered for Marmot island. He further says: 

"My instructions were from Capt. Kelly to direct my vessel towards Marmot 
Island, and I took ttie ship tliere. He told me tliat schooners would be foimd 
in the vicinity of Marmot island, or Cape Tonki." 

The log book of the Coquitlam, kept by Capt. McLellan, has this 
very significant entry under date of June 18, 1892, the day he 
entered Tonki bay: "At noon. Marmot island abreast. Set coursa 
for Cape Tonki. Weathered cape, and steered in for rendezvous." 
It is true thèse vessels ail cleared, so far as their papers show, 
for the North Pacific océan, but this is a very wide extent of 
water, in which there are numerous ports and harbors belonging 
to the United States, and where a vessel is actually bound is not 
necessarily shown by its clearance. When the dearance is ques- 
tioned as being intentionally misleading or fraudulent, the port or 
harbor for which it is bound may be proved by the course it sails, 
the landings it makes, and other facts connected with its voyagé. 
But counsel for respondents contend that it will not do to say, be- 
cause a vessel arrives in the United States, it is therefore a vessel 
bound for the United States, and that, before the flrst count of 
the libel can be sustained under sections 2867 and 2868, it must 
be shown that the unloading vessels were bound to the United 
States, and to some particular port, and to some particular port 
answering to that designated in the statute as "the proper place 
for the discharge of her cargo." 

I confess, when I flrst considered this case, I was somewhat in 
doubt as to the proper construction to be given to section 2867. 
But the facts do not seem to brlng the case within the purview 
of section 2872, and, furthennore, I find from an examination of 
the authorities that this question was directly passed upon and 
settled in the case of The Active, Deady, 165, where, following the 
authority of The Hunter, 1 Pet. C. C. 10, it was held that an illégal 
unlading within the limits of the United States, and before ar- 
rivai at any port within such limits, is a violation of section 2867, 
but an illégal unlading after a vessel shall hâve arrived at some 
port within the United States should be prosecuted under section 
2872. If, therefore, thèse vessels did make an unlading of their 
cargoes within Tonki bay, or within four leagues of the coast in 
that vicinity, without authority so to do, they cannot be success- 
fully prosecuted for the act under any law that I know of, unleiss 
sections 2867 and 2868 do apply. I think if a vessel cornes within 
our waters within four leagues of the shore, and makes an unlading 
or exchange of merchandise with another vessel, without authority, 
it should be held to hâve arrived there, and treated as a vessel 
bound to the United States, within the meaning of the statute, 
and no refinement of construction, or narrow technical meaniu:;^ 
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of the words "arrive" and "bound" should be allowed to render 
the law powerleas to prevent a wrong. Tlie primary object of thèse 
and othèr sections of the law is to prevent frauds upon the revenue, 
and, to accompUsh this, many acts, indiffèrent in themselves, but 
which, if permitted, might be made the means of committing, or 
facilitate the commission of, such frauds, are prohibited under 
penalties, and they should be construed so as to accomplish the 
object for which they were enacted. The Industry, 1 Gall. 116, 117. 

I do not think the rule as to the burden of proof and weight of 
évidence given by çounsel for respondents in their brief is the 
correct one in this case. Section 909, Rev. St., puts the onus pro- 
bandi to establish the innocence of the property upon the claim- 
ant in ail cases when probable cause for the seizure is shown. 
This has been held as the rule in Cliquot's Champagne, 3 Wall. 
114, in Taylor v. XJ. S., 3 How. 197, and by a number of other au- 
thoritiçs. It is admitted in this case that the unlading and ex- 
change was made by the schooners and the Coquitlam. in the 
vicinity of Tonki bay, and it is incumbent upon respondents to 
show that it was not illégal, and not within four leagues of the 
shore. Ijb is clattnedi however, that the meeting of thèse vessels 
was acci«lei)tal, and that the Coquitlam, as well as some of the 
schoonece^ put into Tonki bay on account of stress of weather, 
but I do not think either claun is sustained. The évidence and 
ail the çircumstance». show that they met in the vicinity of that 
bay in accordance wjth instructions sent ont by the Pacific Sealers' 
Association of Victoria, and, if they were to make a rendezvous 
near M^rtno% Island, it seems almost beyond question that they 
would make it in the safe harbor of Tonki bay. The intention 
of the parties may not hâve been to violate the letter of our 
revenue laws, but to évade and break them in spirit, and, if so, 
they can hardly stand before this court in the light and attitude of 
parties who unintentionally and innocently make a mistake, not 
having an opportunity to know the law. Being engagea in the 
business they were along our coast, it was their duty to know 
the laws goveming their actions. I think the évidence shows con- 
clusively that this transfer of cargoes between the schooners Um- 
brina, Brenda, Maud S., Sea Lion, and Walter A. Earle and the 
Coquitlam took place inside of what is called the "twelve-mile 
limit," somewhere between three and seven miles from the coast, 
and that the sealskins from the Venture were either transferred in 
Tonki bay, or taken ont in simall boats at the time the schooners 
were towed to sea, and taken on board the Coquitlam at the same 
place where the transfer was made from them. 

The évidence of the masters of ail thèse vessels, who hâve testi- 
fled, is to the effect that they understood the transfer of cargoes 
could be made without violating the law by going out beyond 
three miles from shore, and as it was late in the afternoon of the 
day it was made, and the master of the Coquitlam seems to hâve 
been in something of a hurry to proceed on his voyage from Tonki 
bay to Port Etches, it is highly improbable that he would waste 
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time in towing thèse vessels beyond twelve miles at sea, when it 
was only required to tow them beyond three mUes. I think the 
theory that it was necessary to go beyond twelve miles from shore 
on this occasion, on account of tbe winds, tides, choppy seas, and 
océan swells, is more ingénions than probable. But while I think 
the transfer was made witliin four leagues of the shore, I am in- 
clined to hold that, if the purpose of the meeting of thèse vessels 
at Tonki bay was for the unlading and receiving of cargo, then the 
continued, concerted, necessary action for the effectuation of that 
purpose, including the towing ont, was a part of the actual unlading 
and receipt, and constituted essential parts of the res gestae of the 
offense which the statnte was enacted to prevent, and would be a 
violation of it though the final act took place more than twelve 
miles from shore. With our vast extent of seacoast in the north- 
west, if vessels can, by a prearranged plan, rendezvous at one of 
the numerous bays or inlets along the coast, and after meeting 
there, if the steamer carrying stores of merchandise, provisions, or 
liquors from a foreign port can évade our laws by watching for 
favorable weather, and then simply towing a nmnber of sloops 
or small sailing vessels to sea beyond the twelve-mile limit, and 
there exchange cargoes or furnish them with trading stores, our 
laws are inadéquate to prevent illicit trafflc or smuggling along the 
coast. I 

Under thèse views of the law and the évidence, I think the 
schooners Umbrina, Brenda, Maud S., Sea Lion, Walter A. Earle, 
and Venture were bound to the United States when they cleared 
from Victoria; that the unlading and exchange of cargoes by them, 
made near Tonki bay, with the Coquitlam, June 19, 1892, was within 
the collection district of Alaska, within four leagues of the coast, 
within waters of the United Sjtetes; and that the allégations of 
the fl;"st count of the libel on thèse points are sustained by the 
proof; and that their cargoes, together with the Cîoquitlam, into 
which they were transferred, should be forfeited under said sec- , 
tiens 2867 and 2868. But under the allégations of the libel and 
the theory of the prosecution it does not appear that the trans- 
fers of sealskins from the schooners Oscar & Hattie, Viva, and Faun, ' 
to the Coquitlam, were in violation of section 2867, for the proof 
shows them to hâve taken place somewhere in the North Pacific 
océan, between Middleton island and Cape Cleare, Montagne is- 
land, about 30 or 40 miles from the nearest land. The allégations 
that they were made in the collection district of Alaska, and within 
four leagues of shore, are not, therefore, sustained by the évidence. 
The second count, which is also against the Coquitlam, charges a 
violation of section 3109, supra, and I think the testimony and 
circumstances prove that she offended both as to the requirement 
and the prohibition of this statue. It is admitted she was a 
foreign vessel from a foreign port or territory, and the proof shows 
she arrived in waters of the United States at a point about 30 miles 
from St. Paul or Kadiak island, which is a port of entry where a 
customs ofiicer is located. She did not report to said oiBcer, but 
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trent ;on through United States waters into Tonkl Bay. Further- 
BSOrejrshe went directly from this bay on lier way towards Port 
Etehes, where she a^ain entered waters of the United States, passed 
on into the bay, and anchored in the inner harbor, about flve or 
six miles from the open sea, less than half a mile from the 
land. There seems to be no question but that she was directly 
bound from Tonki bay to the vicinity of Port Etehes, though it is 
claimed that she entered the harbor to procure fresh water. But 
if she did hot intend to enter this harbor when she left Tonki bay, 
wtore there was plenty of fresh water, it is a little singular why 
water was not taken on at that place if it was getting scarce. 

It U certainly true that a mère touching or passing through the 
waters «£ a country by a ship on her voyage elsewhere is not an 
airrival in snch waters, within the meaning of laws for the collec- 
tion of rewnues; but this is not such a case. Besides, as stated 
by Ghief Justice Marshall : 

, !"Ia dlffereiït seas, and on différent coasts, a wider or more contracted range 
In whielï to exercise the vigilance of the govemment will he assented to. 
Tl^iis, IDi the Çhannel, where a very great part of the oommerce to and from 
AÙ 1:he npr^h of Europe passes through a very narrow sea, the seizure of ves- 
9eik où sûspicioiï of àttemptlng an llllclt trade must necessarily be restrlcted 
to very narrow limlts; but on the coast of South America, seldom frequented 
by vessels bui for the purpose of Illlcit trade, the vigilance of the govemment 
may be extended somewhat further." Church v. Hubbart, 2 Cranch, 235. 

There is no highway of commerce along the north western coast 
of Alaska where the seizure in this case was made, and it is a 
matter of gênerai notoriety that very few vessels, except such as 
are engagea in illicit trade, sea otter or pelagic seal hunting, fré- 
quent this coast. Sea otter hunting is forbidden except as regu- 
lated and prescribed by the secretary of the treasury, and the 
United States at that time was asserting an absolute ownership 
over the fur seals bom and reared on Pribylofif islands, which com- 
posed the herd the vessels involved in this case were hunting. 
This claim, it is true, was not recognized by the Paris tribunal of 
arbitration, but it did recognize the fact that the seals should be 
protected in their passage through the very waters where thèse 
ve^els were then engaged in killing them. Thèse facts, to say the 
least, do not put them in a very favorable light, when found break- 
ing the customs laws while so engaged. I think the proof sustains 
the allégations of the second count, and that the Ooquitlam is 
subject tb forfeiture for violation of section 3109. 

The third count is epecially against the fur sealskins unladen 
from the schooners therein named on June 19, 1892, near Tonki 
bay, and also those unladen about the 20th and 21st of June, 
1892, between Middleton island and Cape Cleare, and charges a 
violation of section 2867. It is admitted in the answers that the 
sealskins' unladen at said times and places wère received upon 
the Ooquitlam, and were a part Of the cargo seized upon her. I 
hâve already held that the flrst unlading was illégal, in consider- 
ingit in référence to the Ooquitlam, and that the sealskins then 
received by her should be forfeited under section 2867, but I also 
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held thç aHegatîons that the unlading from the Oscar & Hattie, 
Viva, and Paun took place in the collection district of Alaska, or 
witMn four leagues of the shore, to be nnsupported by the proof. 

The fourth and last count of the libel charges a violation of sec- 
tions 2806, 2807, and 2809 of the Revised Statutes. Thèse sections 
provide that no merchandise shall be brought into the United 
States, from any foreign port, in any vessel, unless the master 
bas on board manifesta in writing of the cargo, signed by him, 
and prescribe, as a penalty for their violation, that the master 
shall be liable for the value of the cargo not included in such mani- 
fest, and that ail the cargo not so included, belonging or con- 
signed to the master, mate, ofScers, or crevy of the vessel, shall 
be forfeited. In the affirmative allégations of their answer the 
respondents allège "that the whole of said cargo belonged and 
was consigned to the master, mate, offlcers, or crew of said steam- 
ship." It is not claimed by them in their argument that there 
was a mânifest of the cargo of the Coquitlam upon her at the 
time of seizure, though it is contended that one v^as not required, 
as she was not bound to the United States, but to the North 
Pacific océan. The proofs show there was no mânifest, such as 
the law requires, on her at the time of seizure, and Capt. Mc- 
Lellan testifies that they cleared from Victoria without it to save 
time. The fourth count is directed against the entire cargo found 
upon the Coquitlam; but, while I hâve considered the sealskins 
transferred to her at TonM bay subject to forfeiture under section 
2867, those received from the Oscar & Hattie, Viva, and Faun, 
ofC Middleton island, and the merchandise listed in Exhibit A of 
the libel, if subject to forfeiture at ail, must be so under the sec- 
tions named in this count. The merchandise, of which a large 
part was dutiable, was shipped from Victoria, a foreign port, and 
was brought therefrom directly into the United States. Under 
the plain letter of the statute I think it is liable to forfeiture. 
This merchandise consisted principally of supplies for those en- 
gaged in sealing, and, according to the testimony of Capt. William 
Grant, was for any vessel owned in Victoria connected with the 
sealing business. It also appears from the évidence that the 
schooners from which the Coquitlam transferred sealskins at Tonki 
bay, within the district of Alaska, received from her at the same 
time large quantities of such supplies. It is held in the case of 
The Mary, 1 Gall. 208, that the mère act of coming into port 
without breaking bulk is prima facie évidence of importation. In 
The Boston, Id. 239, it is held that when foreign goods are put on 
board a vessel with intent to import them into the United States 
they are forfeited, under act of March 1, 1809, whether there was an 
intended violation of law or not. If a vessel voluntarily arrive at 
her port of destination with a cargo, it constitutes, in point of law, 
an importation. 

But the circumstances connected with the lading of the seal- 
skins are différent from those connected with the merchandise. 
Part of the sealskins were taken upon the vessel at Tonki bay. 
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Tvithin four leagfçsr , lOf our coa^l;, and the .#tl^e:^ ; were , receiveâ 
on the high seas from the scliooners Oscar J^i Hattie, Viva, and 
F^UQ;; and it i» contwded on b«lialf of respondents that "in no 
eyqnt could tàe seaJbkins be manifested, or reqùired to be, under 
thèse statutes, and therefore cannot become subject to their 
penalty." If the law is to be strictly construed according to the 
letter, and the spirit a^d intention be wholly ignored, then this 
position is correct, and the skins are not liable to forfeiture. But 
it appears to me that this construction is too narrow, when tested 
by the rule given in Ten Cases of Opium, supra,, and would render 
the customs laws nugatory. I think where a vessel bound from 
a foreign port to any port in the United States shall on its passage 
take in cargo, even on the high seas, and bring such cargo into 
the United States, to ail intents and purposes such cargo is brought 
from a foreign port. If such construction cannot be maintained, 
the law can at any time be evaded by vessels leaying foreign ports, 
9,nd meeting and exchanging cargoes on the open seas. It is 
held in U. S. v. Smith, 2 Blatchf. 127, that under the acts of 1821 
and 1823 the penalty is incurred by bringing into the United 
States, from adjacent territory, goods subject. toduty, and neglect- 
ing to deliver a manif^^t thereof at the nearest collector's ot&ce, 
without regard to the ^çtent of the party. Çapt. McLellan testi- 
fied that after seizure, and after demand for the manifest of the 
cargo of the Coquitlam had been made, he made out a manifesta 
and offçred it to the offlcers who made the seizure, but they then 
refused to look at it. I do not see how this could strengthen the 
case, fpr^ if the law could be complied with after seizure, it would 
be donc in every case, and no convictions could éver be had. In 
U. S. T. 10,000 Cigars, 2 Curt. 436, it is held that forfeiture, is not 
saved by making a manifest after arrivai at port, though before 
it is deinanded by a customs officer. 

A decree will be entered in accordance with this opinion, for- 
feiting the steamer Coquitlam, her beats, tackle, apparel, fumiture,. 
boilers, engines, and cargo to the United States. 
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Ex parte MABSH et al. 
(Circuit CoTirt, E. D. Virginia. September 18, 1893.) 

1. TEBATIBS— COMPA-CT OP MaRCH 38, 1785, BETWEEN MAKYLAND AND VlKOINIA 
— CONSTHXJOTION— FiSHERIBS IN POCOMOKE RlVBK. 

Section 7 of tlie compact between Maryland and Virginia, entered into 
March 28, 1785, provided tliat "tlie citizens of eacli state, respectively, 
shall baye full property in the sbores of tbe Potomac river adjolning their 
lands, with aU advantages thereunto belonging, and the privilège of carry- 
Ing ont wharves and other Improvements so as not to obstruct or Injure 
the navigation of tbe river; but tlie rigbt of fisbing in tbe river shaU be 
common to the citizens of botb states; provided tbat sucb common rigbt 
be not exerclsed by the citizens of one state to tbe disturbance of the 
flsheries on the sbores of the other state; and that the citizens of neltber 
state shall bave a rigbt to fish with nets on the sbores of tbe other;" 
and section 8 of the compact provides that "ail laves which may be neces- 
sary for the préservation of fish, or for the performance of quarantine 
In the river Potomac or for preserving and keeping open the channel 
and navigation tbereof, or of tbe river Pocomobe, within tbe limits of Vir- 
ginia, by preventlng the throwîng out of ballast, or givlng any other ob- 
struction thereto, shall be made with the mutual consent and approbation 
of botb States." Eeld, tbat nelther directly, nor by implication or constme- 
tion, dld sections 7 and 8 grant a common rigbt of flsbery, including the 
catching and taking of oysters, in Pocomoke river, to tbe citizens of Mary- 
land, or a right to joint législation for the protection of flsh in sucb 
river to the state of Maryland. Hendricks v. Com., 75 Va. 934, disap- 
proved. 

8. SaMI!— FiBHERIBS IN POCOMOKE SOUND. 

Bven if a common right of flsheries in Pocomoke river had been granted 
bytbe compact, sucb right would not bave extended to Pocomoke sonnd, 
as a part of sucb river, stace the river and sound bave always been con- 
sidered distinct bodies of water, and are so ciesignated in the report of 
Commissioners Scarborough and Calvert, made in 1668; In the map of 
Augostin Herrman, published in 1673; in the flrst and ail subséquent 
éditions of tbe United States Coast Survey; and in tbe Black-Jenklns 
award of January 16, 1877, which establisbed tbe boimdary Une between 
Maryland and Virginia, and was accepted by the two states, and ratlfled 
by Act March 3, 1879, (20 Stat. 481.) 

8. SaME— DODBTFUL BOUNDART— -EfFBCT OP SUBSEQUENT ESTABLISHMENT. 

Section 10 of the compact of 1785, which stipulâtes that offenses com- 
mitted by citizens of Maryland within the limits of Virginia, on tbat part 
of Obesapeake bay where the Une of division between Smith's point and 
Watkins' point may be doubtful, shall be trled in a court of Maryland, 
lo.st its force and effect by the Black-Jenkins award, which estabUsbed 
with précision and certainty tbe Une of division between such polats, so 
that a Virginia court is now compétent to try such offenses. 

At Law. W. W. Marsh, R. L. Wharton, and Severn Nelson, 
brought into court on writs of habeas corpus, apply for discharges 
from custody, in which they were held for having violated the oys- 
ter laws of Virginia. Writs dismissed. 

John P. Poe, Atty. Gen. of Maryland, Bradley T. Johnson, and 
Thomas S. Hodson, for petitioners. 

R. Taylor Scott, Atty. Gen. of Virginia, (John W. Gillett, on the 
brief,) for Virginia. 

Before GOFF, Circuit Judge, and BTOGHES, District Judge. 
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HUGHES, District Judge. Three citizens of Maryland-^Wîlliam 
W. Marsh, Éobert L. T\Tiarton, and Severn Nelson — are before the 
court on writs of habeas corpus issued upon petitioners severally 
alleging that tbey hâve been unlawfuUy prosecuted for violating 
certain laws of Virginia relating to oysters, and hâve been unlaw- 
fuUy convicted and imprisoned by the county court of Accomack 
county, Va., for the offenses chargea. Marsh was convicted of 
violating section 2156 of the Code of Virginia, which forbids ail 
persons from taking or catching oystérs with a dredge, scraper, or 
any other instrument than ordinary oyster tongs, in any of the 
waters of thé commonwealth, except as prescribed by other sec- 
tions of the Code. Wharton and Nelson were convicted under sec- 
tion 2147 of the Virginia Code, which forbids any person other 
than a résident of Virginia, who has paid a tax and obtained a li- 
cense as prescribed by law, from taking or catching oysters in any 
manner in the waters of the state. The indictments in the cases 
of Wharton ahd Nelson charge that the offenses were committed 
on Ledge rock, in that part of Pocomoke sound which lies within 
the limits of Virginia. The indictment in the case of Marsh 
chargés that the offense was committed on Hurley's rock, in Tan- 
giér sound, within the limits of Virginia. It is conceded ^hat 
ail çf the offenses were committed within the limits of Virginia; 
but it is contended in défense that, by reason of Wharton's and 
Nelson's offenses having been committed in Pocomoke sound by 
citizens of Maryland, the courts of Virginia cannot take cogni- 
zance of th'em, and that by reason of Marsh's offense having been 
committed at a place near the boundary line between Virginia 
and Maryland, running from Smith's to Watldns' point, where 
the Une is "doubtful," the Virginia courts hâve no jurisdiction to 
try hîm as a citizen of Maiyland. We shall deal, in treating the 
question raised, more directly with the cases of Wharton and Nel- 
son, and afterwards with that of Marsh. 

A great mass of documentary évidence and historical literature 
has been âled by counsel on both sides as évidence in thèse causes. 
We hâve studied it with great care, and as thoroughly as the im- 
portance of the question involved seemed to require. The extraor- 
dinary volume and diffusiveness of this évidence renders neces- 
sary a more elaborate discussion and décision than is usually sub- 
mitted from the bench in ordinary litigation. We wiU flrst de- 
scribe in some détail, as matters of common knowledge, the oyster 
properties of Pocomoke sound, and the laws of Virginia enacted for 
the protection generaUy of her oyster interests. , 

Pocomoke sound has an area of about 90 square miles, and is 
one of the largest subdivisions of Chesapeake bay. According to 
tbé survey recently made by Capt. Baylor under an act of the légis- 
lature of Virginia, 52 square miles (28,538 acres) of this area are 
natiï'riàr oyster rocks, beds, or shoals. It is common knowledge 
that the natural growth of oysters in this sound àt one time waS 
nearly dfepleted by constant and imprudent dredgiugj but some 10 
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or 12 years ago the législature of Virginia prohibited dredging, 
and since then the oysters on the natural rocks hâve recuperated, 
and now the sound is well stocked. Immense quantities are re- 
moved annually; but so long as the removals are made with tongs, 
only, the quantity continues to be abundant; and a rock, if worked 
and nearly depleted, will, when left alone, reseed itself with a 
growth of small oysters, which in two or three years become mar- 
ketable. It is doubtfyl if so rich a deposit of oysters, in as small 
a territory, can be found in the waters of Virginia or Maryland. 
That portion of Tangier sound which is within the limits of Vir- 
ginia is a much larger body of water than Pocomoke sound; and, 
although it is looked upon as rich in its production of oysters, yet 
it has but 4,746 acres (seren square miles) of natural beds, rocks, 
or shoals. Pocomoke river is a navigable stream midway on the 
Eastern Shore peninsula, lying whoUy within the state of Mary- 
land in its entire course southward, until it crosses the boundary 
line iive miles above its mouth, and until 1877 lying whoUy within 
Virginia for that five miles, from the boundary line to its mouth, 
where it empties into the sound. 

It is shown by public documents that Pocomoke sound supplies 
the main — almost entire — snpiwrt to at least 3,000 of the inhabit- 
ants of Accomack county. Va., counting only those engaged in 
the oyster industry, and the members of their immédiate familles. 
Of that part of the population dépendent upon their labor in this 
sound for the maintenance of themselves and familles, flve-sixths 
rely upon taking oysters directly from the places of their natural 
growth, and selling the catch. The remaining sixth plant alone, 
or combine planting with tonging. The planters hâve their 
grounds, upon application, assigned to them, and marked by stakes, 
by the oyster inspector of the district, who is an officer of the state 
of Virginia. Then they are surveyed by the county surveyor, 
and the survey retumed to and recorded in the county court clerk's 
oflflce. This, if exceptions are not filed and sustained, authorizes 
the planters to hold their assignments so long as they pay the 
annual rent to the state. The planter prépares his ground by de- 
positing shells upon it, and placing a limited quantity of oysters 
thereon, to facilitate its seeding. If no oysters are placed upon 
the bed, still the spawn will attach itself to the shells, and produce 
a growth; but this process is hastened by placing seed oysters 
upon the prepared bed, as before stated. In a few years the 
oysters grow so large and thickly that it becomes difûcult to dis- 
tinguish the artiflcial beds from the natural rocks. At maturity 
(in about three years, if the location is suitable) the oysters are 
removed from the beds, and marketed; the quality being superior 
to, and the oysters commanding a better price than, those taken 
from the natural rocks. 

Officiai records show that 139 assignments and surveys hâve 
been made in Pocomoke sound upon applications of planters, and 
thèse surveys embrace a littie more than 1,000 acres. The rec- 
v.57F.no.6 — i6 
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ords show that the surveys run from one-eighth of au acre to 103 
acres, — most of them containing less than 10 acres. Some few 
persons, but very few, occupy lands for planting purposes which 
hâve net been assigned or surveyed, and consequently they hâve 
never acquired a légal right to hold them. 

The laws of Virginia regulating the oyster culture are found 
in the Code and statutes. The owner of a boat to be used in tiking 
or catching oysters from the natural rocks is required to hâve the 
boat registered by the oyster inspector of his district every year, 
and pays the inspector for his services a fee of 50 cents, annu illy. 
Each registered tongman is required to report weekly the amount 
of his sales of oysters, and to pay thereon an amount equal to 
the amount of tax levîed by the state on auy ôther species of 
property; but, at the time of registering, any tongnian can com- 
mute the tax on his sales by paying two dollars for the entire 
season. This the tongers invariably do, because it relieves them 
from the trouble of making weekly reports, and the amount of com- 
mutation is less than the tax on sales would amount to. The 
planter pays an annual rent of one dollar per acre for the land as- 
signed to him, and he also reports to the commissioner of the 
revenue, where he lists his property for taxation, the amount of 
his sales of planted oysters for the preceding year, upon which 
sales is assessed a tax, the same as upon other taxable property. 
Thèse are the only taxes collected from tongers or plantera. 

Two truths are obvions from the foregoing récital: First, that 
unless laws are passed, and stringehtly enforced, for the protection 
of the oyster rocks, beds, and plants in Pocomoke sound, the oysters 
which are produced in profusion there will soon be destroyed; 
and, second, that in order préserve and cultivate the oyster, and 
increase its production in those waters, it is necessary to allow 
priva te proprietorship in the oyster plants, subject, at the p'easure 
of Virginia, to such taxation as entails upon the state the duty of 
protecting thèse taxed oyster properties by police ànd pénal laws. 
Thèse truths very broadly distinguish the oystering industry from 
that Of catching running ôsh in the waters of the Ohesapoiake aud 
its tributaries, in which there can be no private property until they 
are caught, and invalidate any claim that may be made, by in- 
ference, to the right of oystering, from grants, in gênerai terms, 
of the right of fishing. We think, moreover, it may be laid down 
as a proposition of natural law that, inasmuch as oysters are be- 
coming more and more valuable and necessary every year, with 
the growth of populations, as human food, any state possessing 
great and productive oyster deposits owes it as a duty to humanity, 
no less than to her own citizens engaged in the oyster culture, to 
protect thèse depoSits from such déprédations as destroy their 
valuable product. In order to give effectuai encouragement to this 
industry, Virginia bas enacted laws, some of which hâve been de- 
scribed above, which confer private rights in oyster beds, and which 
impose taxes upon cultivatora of oysters, which are expended in 
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supporting a police force chargea with the duty of protecting thèse 
private propertiea from such déprédations as those of wMch the 
petitioners hâve been convicted. We do not understand that the 
validity of thèse laws of Virginia is questioned by counsel for the 
petitioners, or that they question the right of private property in 
oyster beds. The défense set up for the petitioners is technical 
only, denying the jurisdiction of the Virginia court which con- 
victed them, and basing the déniai solely on the circumstance that 
their offenses were committed in localities in vs^hich Virginia is 
claimed to hâve relinquished jurisdiction over Maryland citizens 
by treaty with Maryland. 

We tum now to the Potomac river, on the western side of the 
Ohesapeake bay. The tide-water portion of this great stream, 
for 120 miles from the Great Palis at Greorgetown to the Ohesa- 
peake bay, constitutes the bwindary line for that entire distance 
between Maryland and Virginia. Its fisheries for herring, mack- 
erel, shad, and other running fish were for a long time highly 
valuable, and are quite so stni. There are oysters in the more 
brackish waters near its mouth, but the oyster interests of the 
Potomac hâve always been very inconsiderable. The relations 
of the tide-water portions of the Potomac river to the two 
States made it necessary that there should be some compact as to 
its use between Maryland and Virginia. Accordingly, on the 28th 
day of March, 1785, under the auspices of Gren. Washington, and 
at Mt. Vernon, a compact was entered into, which had the effect 
of a solemn treaty, between thèse states. That compact is still 
in force, except so far as the subséquent ratification by Virginia 
and Maryland of the constitution of the United States may hâve 
modifled and changed it. 

Another portion of the boundary between the two states has 
always been a subject of much interest, to wit, that extending from 
the mouth of the Potomac across the Ohesapeake bay and the 
eastern shore or peninsula to the Atlantic océan. Until the final 
settlement, in 1877, of this boundary line, by Arbitrators Black and 
Jenkins, which was accepted by the two states, and was ratifled 
by congress by the act of March 3, 1879, (see 20 Stat 481,) this 
line was the subject of much controversy, more or less acrlmonious, 
between the two states and their respective citizens. One of the 
original subjects of contention was the exact locality of Watkins' 
point, which was ambiguously mentioned in Lord Baltimore's char- 
ter, This was flxed, however, at a very early date. It was de- 
termined by Oommissioners Scarborough, of Virginia, and Oalvert, 
of Maryland, in their report of March 28, 1668, deflning its posi- 
tion, and that position has ne»er been changed; certainly, not 
very largely changed. (The act of congress just cited, and the 
(lîode of Virginia, page 62, § 13, strangely refer to the Scarborough- 
Calvert line as marked by them in 1868, which, of course, are mis- 
prints.) Watkins' point, thus determined, has remained from 1668 
till now a cardinal point in the boundary line of Maryland and Vît- 
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ginia. In regard to tMs jmmt, whicli determined, and continues to 
détermine, so large a section of tlie boundary Une of tàe two states, 
tiie two commissioners use the foUbwing language: 

"After a full aad i)erfect vlew taken of the point of land made by the 
nortli ^de of Pocomoke bay and the south slde of Annamessex bay, we 
(hâve and do conclude the same ' to be Watkins' point, f rom whidi said 
point, so called, we hâve run an east line, agreeable with the extremest 
part of the westermost angle of sald WatMns' point, over the Pocomolse 
river, t^o the land of Robert Holston's," etc., and "on into a marsh of the 



That is to say, after flxing Watkins' point, they ran a line 
from that point on Pocomoke bay, to and "over Pocomoke rirer," 
eastward to Ihe Atlantic océan. 

Not only is Watkins' point, as fixed, or nearly as âxed, by Scar- 
borough and Oalvért, still a cardinal point in the boundary, but the 
point at which thèse commissioners crossed over the Pocomoke 
river also remains an undisputed point of the line, as it was flxed 
by them. In modem times this crossing has been ascertained to 
be at latitude 37° 59' 37", longitude 75° 37' 4". The line from Wat- 
kins' point to Pocomoke river, flxed by Scarborough and Calvert, 
skirted the irregular northem shore of Pocomoke sound, taking in 
no navigable water except what is in the flve miles of Pocomoke 
river below its intersection with the line; a fact which will be 
seen, in the sequel, to hâve given a good deal of annoyance to some 
of the citizens of Maryland. One of our objects ih quoting exact 
language from the report of Scarborough and Oalvert is to show 
that at that day, and by those two men of pre-eminent intelligence, 
the bay and the river Pocomoke were spoken of, and regarded, as 
two distinct bodies of water. From what has been said, it is 
platn that while the two states had very important common in- 
terests in the Potomac river, which was a common boundary for 
120 miles, they had comparatively trifling common interests in the 
Pocomoke river; a stream that from 1668 to 1877 constituted no 
part whatever of a boundary between them, and whose course in 
Virginia was less than flve miles. 

The pétition of "WTiarton and Nelson, praying for the writs of 
habeas corpus under which they are before this court, recites, among 
other things, as foUows: 

"By the ^eventh section of [the compact entered into on the 28th day of 
March, 1785, between the states of Maryland and Virginia,] it is provided 
that: Sec. 7. The citizens of each state, respectlvely, shaU hâve fnll prop- 
erty in the shores of Potomac river adjolning Ûieir lands, with ail émoluments 
and advantages thereunto belonging, and the privilège of making and , carry- 
ing out wharves and ottier improvements, so m not to ohstruet or Injure the 
navigation of the river; but the rlght of fishing In the river shall be com- 
mon to and equally enjoyed by the citizens of both states; provided, that 
such common right be not exercised by the citizens of one state to the hin- 
drance or dlsturbance of the flsheries on the shores of the other state; and 
that the citizens of nelther state shall hâve a rlght to flsh with nets or 
seines on the shores of the other.' By the elghth section of said compact, 
It Is provided that: Sec. 8. 'Ail laws and régulations which may be neces- 
sary for the préservation of flsh, or for the perfottnance of quarantine in the 
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river Potomac or for preserving and keeping open the channel and navigation 
thereof, or of tlie river Pocomoke, within the limits of Virginia, by preventlng 
the throwmg eut of ballast, or glvlng any other obstruction thereto, sbaU 
be made wifli the mntual consent and approbation of both states.' " 

The petitioners now before this court, by their counsel, contend 
that— 

"By the true interprétation of the said seventh and elghth sections of the com- 
pact of 1785, the citizens of Maryland are lawfully entltled to possess and 
enjoy and exercise a common right of fishery, including the right to catch 
and take oysters in the Potomac river and in the Pocomoke river, including 
what is caûed 'Pocomoke Sound,' which is a part of said river, being in fact 
really the mouth thereof." 

The pétition thus claims that the provision of the seventh 
section of the compact, giving a common right of âshery, in which 
the Potomac river, only, is mentioned, and the reasons for which 
provision were so strenuous as to make them necessary in respect 
to a great river, forming for 120 mUes the boundarj' between the 
two states, is to be construed to apply also to a small river, not 
mentioned in the section, not then forming any part of the boundary, 
and as to which no snch reason for the provision then existed, in any 
degree. It founds this pretension on no conceivable ground, other 
than the fact that the Pocomolie rivei* is mentioned in section 8 
of the compact, in a clause subséquent to another clause requiring 
ail laws and régulations for the préservation of âsh in the Potomac, 
particularly desoribed in that section, to be made with the mutual 
consent and approbation of both states. 

It is apparent from the language of the pétition that the validity 
of the défense in thèse cases dépends upon the truth of several 
propositions, viz.: 

(1) That the seventh section of the compact of 1T85 granted a 
common right of flshery to citizens of both states in the Pocomoke 
rîver, despite the nonmention of that river therein. 

(2) That even if the seventh section did not, by omitting the men- 
tion of Pocomoke river, contain the grant, yet the eighth section 
did, by implication and construction. 

(3) That the grant of a common right of ûshery, thus contained in 
sections 7 or 8, or both, in the Pocomoke river, carried the right 
into Pocomoke sound, as part of Pocomoke river. And, 

(4) That the grant of a common right of flshery thus derived in 
Pocomoke sound — that is to say of fishing for running flsh, whidh, 
until eaught, are ferae naturae, and not the subject of private 
ownership — embraces the right to scrape and dredge for oysters, 
not only on natural rocks in Pocomoke sound, but on the private 
plantations granted and taxed there by the state of Virginia, who 
owns the water and the soil. 

Section 7 deflnes two classes of subjects, in relation to which the 
laws and régulations made by thèse states shall be of mutual con- 
sent and approbation. The flrst class embraces laws and régula- 
tions necessary for the préservation of flsh and for the performance 
of quarantine in the Potomac river. The second embraces laws 
and régulations for preserving and keeping open the channel and 
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navigation of the Potomac, and also of the river Pocomoke, within 
th.e l'imits of Virginia, by preventing the tlirowing ont of ballast, or 
giving any other obstruction thereto. The compact in section 7, 
having gîven common right of fishefy in the Potomac river, foUowed 
Tip that provision with a clause requiring ail laws and régulations 
for the protection of this common right in that river to be made 
with the mutual consent and approbation of both states. And 
Maryland and Virginia having în 1785 rights of navigation and 
commerce, under the law of nations, in the Potomac and Pocomoke 
rivers, which were reciprocal in part, though not common in ail, 
the compact naturally contained a provision requiring laws and 
régulations for keeping open the channel and navigation of the 
two rivers VFithin the limits of Virginia to be made by mutual con- 
sent; the waters below the mouths of both rivers liable to obstruc- 
tion being owned by Virginia. There is nothîng in section 7 of the 
compact that can reasonably be held to give a common right of 
fishery in the waters of the Pocomoke to citizens of Maryland and 
Virginia, whether runnîng fish or shellfish; the Pocomoke river not 
being mentioned or referred to in the whole section, and the oyster 
interests in the Potomac having been so meagre that it can hardly 
be supposed that they were in the minds of the two states, in 
stipulating for common rights of fishing in the Potomac. 

After the adoption of the compact of 1785, the two states en- 
acted laws for the préservation of fish, and régulations for fishing, 
in the Potomac river, having the sanction of mutual consent and 
approbation. They hâve not done so in respect to the Pocomoke 
river. Virginia has never enacted such laws, and it has not been 
shown in the évidence or argument that Maryland has ever pro- 
posed them, We are inclined to believe that Maryland has never 
enacted or proposed them. For 108 years, Virginia, certainly, and 
we believe Maryland, also, by their nonaction, hâve gîven practical 
réfutation to the contention of counsel for petitioners that any 
grant of a common right of fishing in the Pocomoke river was în- 
tended in sections 7 and 8 of the compact. 

On this subject, Mr. L Nevett Steele, of the Maryland bar, in 
an opinion written at the request of the govemor of Maryland, in 
respect to the présent validity of the compact of 1785, remarks, 
after quoting section 8, as foUows: 

"The ordlnary and grammatical construction of the section would manl- 
festly llmlt the mutual or jotot législation over the river Pocomoke to the 
preserving and keeping open of the channel and navigation, and would not 
extend it to the préservation of fish in the river. If this construction be 
correct, there is nothîng at aJl in the compact on the subject of fish In the 
Pocomoke, and consequently nothîng npon whidi any daim of Marylanders 
to fish there cotdd be founded. The compact, by its previons clauses, having 
given to Marylanders no right to flsh in that part of the Pocomoke river 
belongluîT to Virginia, there seems to be no reason why it should give to 
Maryland the power to legislate for the préservation of flsli in tliat part ol 
the river." 

We cannot accède, therefore, to the contention that, because 
the state of Maryland has never consented to or approved the law 
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of Virginia under which tke petitioners Wliarton and Nelson were 
convicted, therefore that law is inoperative and invalid as against 
them, as citizens of Maryland, in respect to offenses committed 
on the Pocomoke river. We are accordingly of opinion that sec- 
tion 2147 of the Code of Virginia is valid as against ail offenders, 
including depredators from Maryland, in the waters of Pocomoke 
river, though it has not the consent and approval of that state. 

Though it is unnecessary, after this ruling, to consider the point 
so strenuously urged by counsel for the petitioners, — that the ex- 
emption, by opération of the eighth section of the compact of 1785, 
of offenses committed in Pocomoke river by citizens of Maryland, 
extends to those committed in Pocomoke Sound, which is claimed 
to be part of the river, — ^yet it is due to the subject, in view of the 
elaborateness with which the point has been pressed, to examine 
this claim of identity between the river and the sound, Pocomoke. 

Considered either as a question of strict law, or of historical 
fact, this contention — this claim of identity between thèse two 
bodies of water — ^is equally untenable. We hâve already shown, 
by quoting from the report of Commissioners Scarborough and 
Calvert, made as far back as 1668, that they spoke of the bay and 
the river as two distinct bodies of water. We hâve examined ail 
of the early maps of the waters and région embracing this sound 
and river, and we do not think that in any of them the name 
"river" is laid upon the sound. In one of the oldest and best 
of the maps, — that of Augustin Herrman, published in 1673, five 
years after the settlement of the boundary by Scarborough and 
Calvert, — the bay and the river Pocomoke are laid down with con- 
sidérable accuracy as distinct from each other, and are separately 
designated, the one as "Pocomoke Bay" and the other as 'Tocomoke 
Eiver." Corning down to modem maps, the case is the same; dis- 
tinct désignations appearing in them as "sound" and "river," as 
in Herrman's map. The flrst édition of the chart made by the 
United States coast survey, published between 1850 and 1860, 
gives a clear deiineation of Pocomoke river, and a distinct one, 
from carefiil surveys, of iPocomoke sound, placing the name of 
"Pocomoke Sound" upon the bay. Every later édition of this 
map of the coast survey exhibits this bay as a distinct body of 
water, separately designated and distinguished from the river. 

It is true that Maryland has long manifested a decided dissatis- 
faction with the boundary line of 1668, prescribed by Scarborough 
and Calvert, but her chief contention was that the line should not 
hâve been placed so far north as to hâve left the whole of Poco- 
moke sound in Virginia. As the resuit, in part, of this dissatis- 
faction, a commission was finaUy appointed to readjust the bound- 
ary Unes, generally, between Maryland and Virginia. The com- 
missioners were Jeremiah S. Black, Charles A. Jenkins, and James 
B. Beck, — ail men of distinction, and enjoying the confidence of 
the public in the highest degree. The boundaries of the two 
States were settled by them in an award dated January 16, 1877. 
This award was accepted by the two states, and was ratifled by 
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congress by its act of March 3, 1879, hereinbefore cited. This 
settlement possesses every i élément of finality and unimpeacba- 
bility. It bas not only the unqualified acceptance of the two 
states, but bas also tbe ratiflcation of congress at the instance of 
botb states. It bas tbe merit of extraordinary fuUness, accuracy, 
and cleamess of description, in setting ont tbe lines of boundary 
wbicb it establisbes. It leaves not in doubt a single point, or 
a single line confusedly or inaccnrately delineated. Observe bow 
précise its language is in defining tbe line east of Watkins' i)oint, 
witb wbicb we bave to do in tbe case at bar; and tbat Maryland 
is given part of Pocomoke Sound, by tbe flxing of tbe line far 
enougb below tbat of Scarborougb and Calvert to leave a strip 
of tbe Sound about a mile wide, for a distance of 14 miles witbin 
ber limits. Tbe arbitration of 1877, in respect to tbat part of tbe 
boundary line wbicb lies east of Watkins' point, after flxing tbat 
point at latitude 37° 54' >38", longitude 75° 52' 44", goes on to 
say witb great précision of description: 

"From WatkiBS' point tlie boiindary Une runs due east 7,880 yards, to 
a point where it meets a Une running through the middle of Pocomoke 
Sound wMch Is marked 'C on Uie accompanying map, and Is in latitude 37° 
54' 38", longitude 75° 47' 50"; thence, 'by a line dlvlding the waters of 
Pocomoke sound, north, 47° 30' east, 5,220 yards, to a point in sald sound 
marked 'D' on the accompànylng map, In latitude 37° 56' 25", longitude 
75° 45' 26"; thence, followlng the middle of the Pocomoke river by a line 
of irregular curves, as laid down In the accompanying map, untii it inter- 
sects the westward protraction of the boundary Une marked by Scarborougb 
and Calvert, May 28th, 1868, at a point In the middle of Pocomoke river, 
and In the latitude 37° 59' 37", longitude 75° 37' 4"; thence, by the Scar- 
bovough and Calvert Itne, whlch runs 55° 15' north of east, to the Atlantic 
océan." 

Tbe misprint of "1868" for "1668" bas already been adverted to. 

Tbis language of tbe Black- Jenkins award of 1877 bas been 
quoted for two purposes — ^First, in order to sbow tbat tbls latest 
historical document relating to tbis boundary — just as tbat of 
1668 bad done — ^particularly distinguisbes tbe sound from tbe river 
Pocomoke, by two distinct mentionings .of eacb; and, secondly, to 
sbow tbat tbe settlement of 1877 left no part of tbis portion of 
tbe boundary between tbe two states "doubtful." It is proper 
to observe tbat tbe United States coast survey, in its maps, bas 
extended tbe river, so-called, westward of its proper moutb, to tbe 
narrows abreast of Meramscot creek, wbicb is 12 miles soutb and 
soutbwest of tbe crossing of tbe river by tbe Scarborougb-Calvert 
and Black- Jenkins line. It is to be also observed tbat tbe Black- 
Jenkins award adopts tbe map of tbe tJnited States coast survey 
in designating tbe boundary line east of Watkins' point, and, in 
designating the river as distinct from tbe bay, makes tbe river 
commence nearly abreast of Meramscot creek. In concluding tbis 
part of the subject, we tbink we can say, witb truth, tbat tbere 
is no map of thèse waters, and no joint ofûcial document existing in 
relation to them, wbicb h^s conf ounded tbe river witb tbe sound, or 
claimed tbat tbe sound is tbe river, or any part of tbe river, 
Pocomoke. 
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We conclude from what h.as been saîd that the eightli section 
of tlie compact of 1785 does net require that the laws and régulations 
established by Virginia for tiie préservation of flsh, more paa^tic- 
ularly shellflsh, in the Pocomoke river, shall bave the consent and 
approbation of Maryland, and tiiat. even if it did so, such reqnire- 
ment cannot be appïied to Pocomoke sound, which is not the river, 
is no part of it, and is immeasurably superior to it in value and 
importance. This sound is 90 square miles in area, containing 
the most valuable oyster beds in Virginia or Maryland, and is of 
snch estent and importance as to forbid the supposition that Vir- 
ginia would hâve granted away her jurisdiction over it in any other 
than express, précise, formai, and solemn terms. There having 
been no grant of a common right of flshing in the Pocomoke river, 
no right can be derived, by inference, of common flshing in Pocomoke 
Sound; and, there havîng been no grant of a common right of flsh- 
ing for flsh either in the river or the sound, there can be no right, 
derived by inference, of common flshing for oysters in either of thèse 
waters. If Virginia had intended to grant away the valuable 
rights now claîmed by Maryland, it is fair to assume that she 
would not hâve subjected the beneficiaries of the grant to the neces- 
sity of resorting to extraordinary inferences and constructions for 
realizing and enjoying the fruits of the grîuat. It would hâve been 
her duty to hâve used apt and proper words for executing her pur- 
pose, and to hâve been just as explicit and frank în the language 
of the eighth section of the compact as she was in that of the 
seventh. 

In support of their contentions based on section 8 of the compact 
of 1785, which hâve been shown to be inadmissible in the foregoing 
paragraphs, counsel for the petitîoners cite the language used by one 
of the judges in the décision of the suprême com-t of appeals of 
Virginia in the case of Hendricks v. Com., 75 Va. 934. In that 
case, George Hendricks, a citizen of Maryland, was indicted in the 
county court of Faîrf ax county for "unlawful flshing" in the Potomac 
river. He contended that he was entitled to be tried in a court 
in Maryland, and could not be tried in a court of Virginia, beoause 
the law which he was charged with violatinig had been passed by 
the mntual consent and approbation of both states for the régula- 
tion of flshing in the Potomac river, and because another law, 
passed by like mntual consent, had given citizens of Maryland vio- 
lating the flrst-named law the right of trial in a Maryland court. 
His contention was perfectiy sound, and the Virginia court of ap- 
peals sustained this défense. The trial related exolusively to the 
Potomac river. It involved the question of the common right of 
flshery in that river, given by the seventh section of the compact 
of 1785. It also involved certain laws and régulations passed by 
both states for the protection of that coromon right of flshing in 
the Potomac river, passed in pursuance of the flrst clause of sec- 
tion 8 of that compact. There was no question in the case concem- 
ing Pocomoke river. But the justice delivering the opinion of the 
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court, ia èzamining the question of the jurisdiction of the two 
Btates over an offense charged to hâve been committed on the 
Potomac river, used the folio wing language : 

"By article 8, ail laws and régulations wMch may be necessary for the 
préservation of flsli In the river Potomac or the river Pocomoke, -within the 
Ihnlts of Virginia, shall be made wltli the mutual consent and approbation of 
both States. Tfae elïect of thls article is to glve to the state of Virginia con- 
current Jurlsdlotlon -with the state of Maryland over the Potomac from 
shore to shore, and over that part of Uie Pocomoke river whlch is 
wlthln the llmlts of Virginia, to enaot such laws, wlth the consent and ap- 
proval of Maryland, as may be deemed necessary and proper for the préser- 
vation of flsh m said waters." 

The court hère refers to section 8 of the compact of 1785 with- 
out quoting it, although the mère quotation of it would hâve shown 
the falliacy of its language in respect to the Pocomoke river. So 
far as the Pocomoke river was concerned, the language of the court 
was oMter dictum, upon a point, not argued or even mentioned in the 
case; and Mr. Steele, in his opinion written for the governor of 
Maryland, before referred to, very naturally says: 

"I thlnk It may Vroll be doubted wbether the court of appeals of Virginia 
would conslder what is there said about the Pocomoke river as a blnding 
décision of that learned tribimal." 

Few instances can be cited in which the obiter of a court has 
sown the seeds of greater mischief than this of the Virginia court 
of appeals in the Hendricks Case. It has instigated the dépréda- 
tions of Marylandera upon the private oyster properties of Poco- 
moke sound, of which the nevrspapers are full. It has brought thèse 
cases before this court. Yet, in using the language of the obiter 
part of its décision, that court did not hold that Pocomoke sound 
was Pocomoke river, and its obiter has no application to the case 
at bar. Nor did the court say that the eighth section, in which it 
stipulated in regard to a common right of flshery, "included the 
right to take oysters in the Pocomoke river." 

The pétitions of TSTharton and Nelson must be disallowed, and the 
prisoners remanded to the custody of the sheriff of Accomack 
county. 

Coming now to the considération of the case of Marsh, it is to be 
observed that his offense is charged to hâve been committed on Hur- 
ley's rock, which the îndictment allèges to be within the limits of 
Virginia, near the Une of boundary lying between Smith's point, 
on the Potomac, and Watkins' point. The défense is that that part of 
the boundary is "doubtful," and that the prisoner is entitled to the 
pr'ivilege granted by the tenth section of the compact of 1785, 
which stipulâtes that offenses committed by citizens of Maryland 
within the limits of Virginia on that part of Ohesapeake bay where 
the Une of division between Smith's point and Watkins' point may 
be doubtful, shall be tried in a court of Maryland. As a matter 
of historical fact, no part of the Itne between Maryland and Vir- 
ginia was at the date of the compact of 1785 more doubtful than the 
part between Smith's and WatJdns' points, and no law could be 
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more just and judicîous than the teutih. section of the compact of 
1785, containing the provisions relied on. But tlie able and dis- 
tinguished commissioners appointed by the two states in 1877 liaji 
in charge the very duty of making certain and determinate ail 
doubtful parts of the common boundary of the two states. Accord- 
ingly, the commission addressed itself to the task of removing ail 
doubt from this part of the Une, as well as others, and accomplished 
îts purpose successfully. Probably no section of a boundary. line 
was ever more clearly, precisely, minutely, defmîtely, or intelligibly 
laid down and deâned than was the portion of the Maryland and 
Virginia line between Smith's and Watkins' points, and wliich may 
be fonnd on pages 63, 64 of the Virginia Code, and page 482 of the 
twentieth volume of the Statiates at Large of the United States. 

It is useless, in this opinion, to set ont the careful language of 
the award in deflning this line. The duty of the arbitrators was to 
make it cease to be doubtful, and to establish the line with précision 
and certainty. They performed that duty, and accomplished that 
purpose. The line is no longer doubtful, and the défense of the 
prisoner Marsh is inadmissible. It was compétent for the Virginia 
court by which he was convicted to try htm, and he must be re- 
manded to tlie custody of the sherifl of Accomack county, Va. 



BEOWN et aL v. STILWELL & BIEROE MANUF'G CO. 

(Circuit Court of Appeals, SIxth Clrciiit. February 7, 1893.) 

No. 41. 

1. Patents for Inventions — Novbltt — Anticipation — Livb-Stbam Fbbd- 

Watbr Heatbr and Purifier. 

Letters patent No. 274,048, Issued March 18, 1883, to Edwln R. StUwell, 
covers a live-steam feed-water heater and purifier connected with the 
boiler by steam pipes, and havlng a séries of pans vertically arrangea 
above the filter, and a space or chamber above the pans and water Inlet, 
connected to the steam dôme by a pipe, so as to discharge the hurtful 
gases from the top of the purifier dlrectly into the boiler, thus getting 
rid of them wlthout reducing the steam pressure in the purifier or boiler. 
Beld, that the gas-discharge pipe Was a novel and operative device, and 
was not anticlpated by the Hayes, Jeffrey & Schlaclîs patents of March 
30, 1880. 49 Fed. Eep. 738, affirmed. 

2. SAME— COMBINATION — InFRINGEMENT. 

The second claim of the patent Is, in effect, a combination claim, cov- 
ering a live-steam purifier having pans placed on a filter, and a gas-escape 
pipe connected to the boiler, and is therefore not Infringed by a purifier 
which is without pans vertically arrangea over a filter, though It uses 
the other élément, the gas-escape pipe. RoweU v. Lindsay, 5 Sup. Ct. 
Rep. 507, 118 U. S. 97, foUowed. 
8. Same— Construction dp Claim. 

The first claim Is for "a live-steam feed-water purifying or heating 
apparatus, D, connected to the boiler by means of water pipe, K, steam- 
f eed pipes, L, and gas-escape pipe, M, substantially as set forth." Held, 
that, in view of the statement In the spécifications that the gas-escape 
pipe wiU perform its ofilce Irrespective of the manner in which the puri- 
fier and heater is constructed, the claim should not be Umited to the ex- 
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act comblnatlon described, but will Include a combinatlon of any llve- 
steam pîirlfler connected to the boiler by means of a water pipe and two 
steam pipes, as described. 

4. Bame— LiMiTATioK— Infkinobmbnt. 

The first daim Is, however, limited by Its terms and by tbe speeiflca- 
tipns— which connect the gas pipe elther with the dôme of the boiler 
or "the steam space of the boiler"— to a gas pipe connected directly with 
the boiler, and is not Infringed by Connecting the gas pipe to the steam 
piimp, although by this connection the principle of opération may be the 
same. 49 Fed. Rep. 738, reversed. 

Appeal from the Circuit Ckmrt of the United States for the West- 
ern Division of the Southern District of Ohio. 

In Equity. Suit by the Stilwell & Bierce Manufacturing Com- 
pany against S. N. Brown & Co. for infringement of a patent. 
There was a decree for complainant in the court below, (49 Fed. 
Eep. 738,) and défendant appeals. Eeversed. 

Paul A. Staley, (Lysander HUl, of counsel,) for appellant. 
Wood & Boyd, for appellee. 

Before JACKSON and TAFT, Circuit Judges, and HAMMOND, 
District Judge. 

TAFT, Circuit Judge. This is an appeal from a decree of the 
circuit court for the southern district of Ohio, flnding that the 
appellee, which was complainant below, the Stilwell & Bierce Man- 
ufacturing Company, is the owner by assignment of a ralid patent 
issued to E. B. Stilwell for a live-steam feed-water heater and puri- 
fier, (letters patent 274,078, dated March 13, 1883,) and that the 
appellant and défendant below, S. N. Brown & Co., has infringed 
the same, and enjoining the appellant from further infringement. 
By stipulation, référence to a master was waived, and |150 was 
agreed upon as damages to be recovered by appellee if the decree 
is not reversed. 

The appellee is a corporation engaged in the manufacture of 
steam machinery, and makes puriflers under the patent involved in 
this suit. The appellant does not manufacture puriflers, but is 
the user of the one claimed to be an infringement of appellee's 
patent, which was purchased from the Hoppes Manufacturing Com- 
pany, another manufacturing company of Springfleld, and a com- 
petitor of the appellee. 

The water available for use in steam boilers is frequently filled 
with impurities, which, after a constant use of the boiler for sev- 
eral days, clog it, and much interfère with its proper opéra- 
tion. Among the impurities are sulphate of lime, sulphate 
of iron, and other incrusting substances, which form a scale 
in the boiler, difiScult to remove. It becomes important, there- 
fore, to purify the water before it is introduced into the boiler, 
and the patent in suit is for a device to do this. If the water is 
much heated, it will deposit as a sédiment the objectionable sub- 
stances. A well-known mode of heating the water has been to run 
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it into a closed purifying cliamber, where steam from the boiler is 
introducéd. From this chamber the purified water runs into the 
boiler by force of gravity. The steam has generally been taken 
from the exhaust pipe of the engine, so that it cornes into the 
purifier after it has done its main work. As the pressure of the 
exhaust steam is much less than that in the boiler, its heat is 
less, and is often net enough to purify water which holds a good 
deal of matter in solution. Several patents had been taken out 
before the one in suit, for taking the live steam direct from the 
boUer into the purifier, whereby the greater heat of the steam 
would more completely cleanse the water. But this plan did not 
work perfeetly. The heating of the water not only deposited the 
solid impurities, but also released gases, which mingled with the 
steam, and materially reduced its quantity and its heating capac- 
ity. The problem then was to get rid of the gases. The objection 
to releasing them directly from the purifier into the air was that 
it would seriously affect the pressure of the steam in the puri- 
fier and in the boiler. To obviate thèse difiSculties, the patentée 
of appellee's patent, in addition to the ordinary liye-steam pipe 
connection between the boiler and purifier, also connected the top 
of the purifier to the steam dôme of the boiler with what he called 
a "gas-escape pipe," on the theory that through the upper pipe the 
deleterious gases would flnd their way out of the purifier into the 
boiler dôme, and thus allow the hot steam freely to circulate in 
the purifier. 

After this gênerai statement, the purifier of the appellee may 
be deseribed as a cylindrical shell with cast-iron heads. In the 
upper part is an overflow cup, G, into which the cold water is 
fed. Below this OTerflow cup are a number of trays, usually made 
of cast iron, through the bottom of which are openings to aUow 
the water to flow down from one pan to the next lower. Below 
the pans, and filling up one side of the purifier, is a filtering cham- 
ber, J, with an entrance at the bottom. The purifier is connected 
with the boiler by pipes. M, L, and K. In opération, the water is 
pumped in at P, flowing downward from the overflow cup, G, over the 
trays into the chamber. H, at the bottom, upward through thefllter, J, 
and thence through the pipe, K, into the mud drum of the boiler, C. 
The steam enters the purifier from the boiler through the pipe, L, 
branched into the pipes L' and L". The pipe, M, connects the 
top part of the purifier with the steam dôme of the boiler, B. In 
the words of the patent, "deleterious gases escaping from the water, 
as it is freed from impurities, rise into the space, (i. e. the top 
part of the purifier;) and as the steam is taken from the steam 
dôme thèse gases pass through pipe. M, directly into the steam 
dôme, without passing through the boiler." The two claims of 
the patent are as follows: 

"(1) A llve-steam feed-water purifying or heating apparatus, D, connected 
to the boiler by means of water pipe, K, steam-feed pipes, L, and gas-escape 
pipe. M, substantially as herein set fortb. 
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"(2) A llve-steam heater or feedrwater purifler haylng a séries of pana 
vertlcally above the fllter, and a space or chamber above the pans, and 
wa^er.lnlet connected to the steam dôme by a pipe, se aa to discharge the 
gasés from the top of the purifier dlrectly into thé boUér, substantlally as 
hei^ln set forth." 

It is very clear, and it is in fact concedèd by counsel, that 
everything connected with the purifier of appellee below is old, 
except the gas-escape pipe, M. Every feature except the gas-es- 
cape pipe was included in a patent issued to the same patentée 
in 1867, and is now public property. 

The défenses are: First, invalidity of the patent for want of 
utility, novelty, and invention; and, second, noninfringement. 
The court below found ail thèse défenses to bè unsupported, and 
rendered a decree as aboTe stated. 

Much évidence was introduced tending to show that the theory 
upon which the escape pipe is supposed by the appellee to carry 
the gases is unsound. The appellant's experts testified that the 
condensation of the steam in the purifier, caused by heating the 
cold water, would so reduce the pressure of the steam there, com- 
pared with that of the boiler, as to produce a very rapid current of 
steam from the boiler into the purifier through both the steam pipe, 
L, and the gas-escape pipe. M, making it impossible for gases to be 
carried from the purifier to the boiler through either pipe. The 
theoretical évidence was supported by an experiment with one 
of the appellee's purifiers. A tin curtain was lightly hung in each 
of the pip^, L and M, so that it would be affected by tlie light- 
est current pf air or steam, and opposite the curtains in the pipes 
were inserted glass peep holes, permitting easy observation of the 
direction in which the curtains swung. It was established by half 
a dozen witnesses that when steam was up, and the engine was run- 
ning, the current in both pipes, at the same time, kept both cur- 
tains swung in the direction of the purifier. The appellee's ex- 
pert gave it as his opinion that the curtains would interfère with 
the action, circulation, and movement of the gases, and that it 
was therefore not a démonstration of the claim based on it. Ap- 
pellee's expert made expérimente of his own with complicated ap- 
paratus, the substance of which, shortly stated, was that he gath- 
ered in a test tank a sample of the gases and steam from the top 
of the purifier, and by condensing the steam detennined the rela- 
tive volumes of the steam and the gases, first when a single steam- 
pipe connection between the boiler and the purifier was open, 
and then when both steam-pipe connections werè open. His cal- 
culations showed that the use of the second steam pipe much re- 
duced the relative volume of the gases as compared y^th the steam. 
It is difflcult for a court to judge of the relative weîght to be given 
to thèse two experiments, though it should be said that the sim- 
plicity of the first experiment, and the resuit, agreeing as it does 
with the ordinary rules of mechanics governing the eiïect of pres- 
sures, are rather more persuasive than the complicated experi- 
ments of the appellee's expert. It may be, on the other hand, 
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that the theory of pressures advanced on behalf of the appellant, 
by which a current is said to be created from the dôme of the 
boiler towards the purifier, does not give sufficient weight to the 
différence between the pressure of the steam in the boiler itself 
and in the steam dôme, caused by the fact that the steam is con- 
stantly being drawn from the steam dôme through the main steam 
pipe to run the engine. This may not only reduce the pressure in 
the dôme, but may also create a current of steam from the dôme, 
which will exert an influence in the top of the purifier to carry 
the gases with it towards the engine. The évidence is conflict- 
ing as to the practical working of the appellee's purifier in keep- 
ing the boiler free from scale or other impurities. On the whole, 
the question is such a doubtful one that we are not disposed to 
difler from the finding of the court below on this point that the 
device is operatire. 

Nor do we differ with the court below as to the norelty of the 
iuTention. It does appear that in the patent of Hayes, Jeffrey 
& Schlacks, patented March 30, 1880, there is described a feed- 
water purifier for boilers, which is connected to the boiler by two 
pipes, through which steam would reach the purifier. The puri- 
fier, howerer, is very différent from the one in suit. It is situated 
inside of the dôme of the boiler. The steam pipes, Connecting 
the purifier with the steam space of the boiler, are referred to as 
"one or more pipes;" and the two pipes, when used, are evidently 
not intended by the patentée to produce a circulation and release 
of gases, but rather to double the eupply of steam to the purifier. 
The patent is never shown to hâve been put into opération, and 
the device is so small, as compared with the boiler, and so ob- 
viously without other devices necessary in a successful purifier, 
that we do not think it can be relied upon as an anticipation of 
the gas-escape pipe. M, in the patent we are considering, if that 
pipe in fact opérâtes as gas-escape pipe. The other devices are 
much less like the patent of appellee than the one we hâve de- 
scribed. 

Nor do we think there is any want of invention in supplying 
a gas-escape pipe, if it does the work claimed for it. 

The remaining question is as to infringement. The appellant 
is not the manufacturer of the device claimed to be an infringe- 
ment. It purchased its purifier from the Hoppes Manufacturing 
Company. As manufactured and fumished to défendant, the puri- 
fier contained only one steam-pipe connection between the boiler 
and the purifier. The pans in the purifier made by the Hoppes 
Company are arranged somewhat differently from those of the ap- 
pellee, and are said to be more efficient in removing the impuri- 
ties from the water by adopting what counsel call the "stalactite 
principle." They are so made and placed that the hot water, after 
it has deposited a sédiment of impurities inside the pan, over- 
flows and runs under the bottom of the pan towards its middle, 
and then falls to the pan below. The resuit is an incrustation on 
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the bottom of each pan. The paûs are thus made under a patent 
issued to- John J. Hoppes. After the appellent had used the puri- 
fier for a short time, complaint was made to the Hoppes Company 
that it did not do the work for which it was sold. On the supposi- 
tion that n(* enough steam was furnished by the boiler through 
the Connecting steam pipe to the purifier, an additional steam- 
pipe connection was made between the boiler and the purifier. 
This did not increase materially the proper deposit of scale and 
other impurities in the purifier, and after five months' use the 
second boiler connection was eut ofl, and for that Hoppes, of the 
Hoppes Company, substituted a pipe from the top of the purifier 
to the steam pump. This was the only pipe furnishing steam to 
the pump. The effect of the change was to make the purifier a 
part of the pipe Connecting the boiler and the steam pump. The 
évidence is that after the change the deposit of impurities was 
improved, though the feeding of the water to the boilers continued 
to be imperfect The cause of the latter trouble was found to 
be a structural defect in the boilers themselves, and new boilers 
were put in. 

The double steam-pipe connection between the boiler and the 
purifier, which was maintained for a few months only, is not relied 
on as an infringement of the patent, and was not the basis upon 
wihich damages were awarded to the complainant The real issue in 
the case is between the Hoppes Company and the appeUee, as to 
whether a live-steam purifier, which uses a gias-esoape pipe con- 
neoted to the steam pump, is an infringement of appellee's patent. 
On that issue the court below found for the appellee. If this find- 
ing cannât be sustained, the decree must be reversed. 

The patentée, in bis specifioajtions, says: 

"One object of my Invention is to conneet the top of the heater or purifier 
wlth the top of the boiler or steam dôme by a pipe, so as to allow the 
direct escape of gases generated In the heater." 

Again : 

"L" représente a branch steam pipe, admitttng steam at or near the 
bottom of the séries of shelves, which passes up over the pans in the op>- 
posite direction to the course of the water. By employing pipes, L', L", of 
large area, say of two to four Indies in diameter, the water in the purifier 
Is liept at or near the same température as that in the boiler, and the space 
above overflow, G, forms in fact a part of the steam dôme of the boiler. 
As a conséquence, deleterlous gases escaping from the water as it is being 
freed from impurities rise into the space, and, as steam is taken from the 
steam dôme, thèse gases pass through pipe. M, directly into the steam 
•dôme, without passing tlurough the boiler." 

And again : 

"The principal features of my invention, which consists in Connecting the 
top of the heater with the steam dôme of the boiler, or with the steam 
space of the boiler, can be employed with a combined heater and purifier, 
or with either a heater or purifier. Thus this escape pipe wouM perform 
its olEce irrespective of the manner in which the heater would be con- 
structed. For instance, either the shelf or the fllteir mlght be removed, so 
long as the feed water was heated by a current of llve steam In a vessel 
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dlrectiy conaéctéd to the bpijer Itself. The escape pipe, M, can be ad- 
vantageously used in such constnictton, whlch Is embraced In the flrst 
clause of the claims hereln." 

And the claims, to state them again for tàe sake of cleamess, are: 

"(1) A live-steam feed-water purifylng or heatlng apîiaratus, D, connected 
to the hoUer by means of -water pipe, K, steam-feed pipes, L, and gas-escape 
pipe, M, substantlally as hetein set forth." 

"(2) A llve-steam heater or feed-water purifier havlng a séries of pans 
vertically above the filter, and a space or chamber above the pans, and 
water înlet connected to the steam dôme by a pipe, so as to discharge gases 
from the top of the purifier directly Into the boiler, substantlally as herein 
set forth." 

It is to b^ observed that thèse are, in effect, oombimation claims. 
The second claim oorers a live-steam purifier having pans placed on 
a filter, and a gas-esoape pipe connected to the steam dôme of the 
boiler. This claim is not infringed by appeUant's purifier, which is 
withotit pans vertically arranged over a filter. Appelant uses no 
filter. It is weU settled that the omission in the alleged infringing 
device, of an élément named in a combinart;ion claim of a patent 
said to be infringed, is a complète défense to the charge of infringe- 
ment. Bowell v. Lindsay, 113 U. S. 97, 5 Sup. Ct. Eep. 507. 

The first claim, however, in view of the statement in the spécifi- 
cation that the gas-escape pipe will i>erfonn its office irrespective 
of the manner in which the purifier and heater is constructed, 
ought not to be limited to a combination of the heater and purifier 
exactly as described in the patent with the other parts named, but 
wiU include a combination of any live-steam purifier connected to 
the boiler by means of a water pipe and two steam pipes, as de- 
scribed. Now, appellant's device is a live-siteam purifier, and if it 
is connected to the boiler by three pipes, as described in the first 
claim, it is an infringement of the claim. It has the water pipe, K, 
and the steam pipe, L. Some point is made that the description of 
the claim uses the plural, "the steam pipes, L." This probably 
refers to the fact that the pipe, L, enters the boiler by two branches. 
The appellant does not branch the pipe, L. It is contended that 
the use of a single pipe without branches for intuoducing the steam. 
is an omission of an important élément of the combination claimed, 
because this division of the pipe, L, into branches is mentioned 
in the spécification as bringing about a more effective distribution 
of the hot steam over the water surface in the purifier. ,We do not 
décide this question, because the decree must be reversed on another 
and more satisfaotory ground. 

In our opinion, the gas-escape pipe of appellant is not covered by 
the gas-escape pipe claimed in the patent of appellee. The spéci- 
fications connect the gas pipe. M, either with the dôme of the boiler 
or the steam epace of the boiler. "The steam space of the boiler" 
is any place within the shell of the boiler where steam is, and it 
does not include the steam space inside the pipes which lead from 
the boiler. The ordinary meaning of the phrase would hâve this 
limitation, and it is very clear from the évidence of the expert called 
v,5'7F.no.6 — 47 
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^j Éhe lappellee bèlow that lie uMeiystands tiie words in this sensé. 
Mëi'éOfVér, the flrst claim describestihe purifier as "connected to the 
boiler by means of * * * gas-escape pipe, M." The purpose of 
conneoting tàe gaâ-e»cape pipe with the boiler was to make the 
purifiesT as much as possible a papt of tljLe boiler. As is apparent 
from statement oi appellee itseÛ^ hereaffcer quoted, the idea of the 
inventor was not oiJy to produce circulation of the gàses, but to 
prôducé a^ near as possible an èquilibrium bètween the purifier 
and the boiler. À connection wilii pipes leading away from the 
boiler rwonld not serve so well to maintain the èquilibrium. We 
are forced to the conclusion that the inventer, in drawing his spéci- 
fications and daims, did pot intend to oover anything but a pipe 
Connecting the top of the puiifier with the steaim dôme or other part 
of the boiler. 

Weareconflrmed in this opinion by the history of the case, The 
patent in suit was issued in 1883. In 1884 a i)atent was issued to 
J. H. Berkshire for a live-steam feed-water heater and purifier con- 
heoted to the boiler by a water pipe, K, and a steam pipe, L, while 
a gas-esçape pipe, M, connected l|ie top of the purifier with the pipe, 
M, leading from the boiler to the engine, or with ahy other circulât- 
ing pipe." The Hoppes Company own the Berkshire patent. Au- 
gust 12, 1890, a p^atent was issued to Ralph B. Day for a live-steam 
purifier, with a gas-escape pipe Connecting the top of the purifier 
directly with the steam pump, — ^the exact device used by the ap- 
pellant. The Day i>atent was assigned to the appellee, and was 
originally set up in the bill of complaint in this case. J. J. Hoppes 
instituted interférence proceedings ip the patent office against the 
Day patent, based on an application for a patent which he had 
made for the same device in 1888, and the controversy resulted in 
Hoppes' favor. A patent was issued to him for his devioe August 
4, 1891. After this the appellee dismissed that part of its bill which 
alleged infringement of the Day patent. In the compétition be- 
tween the appellee and the Hoppes Company, in the sale of live- 
steam purifiera the former ptiblishèd the following caution to the 
tradein 1890: 

"Caution. We ofifer a word of caution to ail Intending purchasers of Uvè- 
steam purlflers. We were the flrst to place on the market a practlcal live- 
steam purifier. In our experlmënts we discovered that two steam con- 
nections between the piu:lfler and liie boiler were necessary in order to ob- 
taîn a perfect èquilibrium of pressure betweèn the two vessels, and perfect 
circulation, both of which are absolutely necessary to prevent the accumula- 
tion of dangerous and deleterious gases in the purifier, and to insure a 
regular and unlform feed from the purifier to the boiler. The patents granted 
to our Mr. StilWell broadly covér the two steam connections with the boiler. 
When our would-be competitors Jput thelr piu-ifiers iùto actual use, they also 
discovered the necesslty above referred to. With the pressure of this 
necesslty upon one hand, and the jStilwell patent confrontlng them upon the 
other hand, they bave sought tp escape the i dllemma in which they were 
thus placed by suggestlng to thelr customers that the necessary relief could 
be obtalned by carrylng steam from the purifier to the steam pump, or 
some other machine, and in that manner gettlng up the necessary circula- 
tion. The desired end Is in this way partlally accompllshed, and the per- 
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formaace of the purifier remléifèd-inuch more satisfactoryj but, unfortunately 
for them, the airangement indiçated is brpadly covered by a patent issued 
to R. B. Day, and which bas beai assigned to us. We do not indulge in 
tbreats, but we sball Insist on our patented rlgbts being respected." 

It would seem to be clear from this that the appellee, even at 
80 late a day, and after the yery controTersy hère involved was 
mooted, conceded that the Stilwell patent covered only the con- 
nection of the escape pipe with the boiler, and that the Hoppes 
Oompany (which is the competitor referred to) did not infringe 
that arrangement by Connecting the escape pipe with the steam 
pump. In appellee's view it was the Day patent, and not the 
Stilwell patent, which the steam-pump connection infringed. As 
we hâve seen, the Day patent proved invalid. and now complain- 
ant seeks to broaden the claims of the Stilwell patent beyond 
what was Intended or expressed by the patentée, and beyond what, 
until the Day patent f ailed, the appellee ever asserted. 

It has been said by counsel at the bar that théories do not con- 
trol the décision in patent cases; that it is facts and results which 
are ail-important. This is true in the sensé that if a man descriljjes 
in his spécifications a machine by which to get a certain resuit 
so that any one skilled in the art can reproduce the machine and 
the resuit, he cannot be deprived of his exclusive right in the ma- 
chine by a démonstration that his theory, stated in the patent, 
of the causes producing the resuit, is untrue. But a correct and 
certain knowledg« of the principle by which the resuit is reached 
will often enable the patentée, or his solicitor, to cover, with 
gênerai words, many différent devices in which it may be applied. 
If he fails to use broad enough language to do so, then one of two 
things is true: either that he does not fuUy understand the true 
principle, and the other devices are not part of his real invention, or 
else, knowing the principle, and its possible wider application, he 
has chosen to limit his claim for a monopoly to one particularly 
described device, and has abandoned the others to the public. 
Whichever hom of the dilemma he chooses, the court has no 
power to broaden the claims. In the case at bar, therefore, even 
if the connection of the gas-escape pipe with the steam pump 
is only another and similar device for the application of the same 
principle which is embodied in the Stilwell patent in suit, as con- 
tended by counsel for appellee, the patentée did not cover that 
device in his patent, for he limited his claim and spécification to 
a connection with the steam dôme of the boiler, or some other 
part of the boUer; and a connection with the steam pump is not 
a connection with the steam dôme or the steam space of the boiler. 
They may now appear to be équivalent, but they were not known 
to be such when appellee's patent was issued, and the patentée 
did not mention them as such in his spécifications. The doc- 
trine of équivalents, therefore, does not aid the appeUee. Eowell 
V. Lindsay, 113 U. S. 97, 5 Sup. Ct. Kep. 507. 

As the patentée has expressly limited himself to a connection 
with the boiler, he has given to the défendant below, and to the 
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Tviprid, 80 far as he is concemed, the right to makethe connection 
at aiiy point outside the boUer and the steam doiptie, without in- 
fringing his patent Thls rule in the construction, of patents is 
80 well established as hardly to need authority. One of the lead- 
irig caseis is tiiat of Këystone Bridge Co. v. Phoenix Iron Co., 
95 TJ. S. 274. In that case the patentée claimed an invention for 
wide and thin drilled eye bars applied on edge for nse in the lower 
chords of ifbn truss bridges. The àllêged infringement was round 
or cylindrical bars, flattened or drilled at the eye for the same use. 
It was held that, as the patentée had specifled wide and thin bars 
in his claim, he was limîted to that description, although the same 
function wàs perfonned' by the alleged infringing devices. Mr. 
Justice Bradley said, (page 278:) 

"Whçn a clalm is so éxpUclt, the coiirts çannot alter or enlarge It II the 
patentées ha vë'not claimSd the whole of thelr invention, and the omissioii 
has been the riesult of InfldVèrtehce, they should hâve soUght to correct the 
error by a surrender of thelr patent, and an application for a reissue. They 
cannpt expect the coiu:ts to wade through the hlstory of the art, and spell 
ont what they might hâve ,çlalmed, but hâve not claimed. Since the act 
of . 1836 the patent laws re4uirè that an applicant for a patent shall not only, 
hy & Spécification In writing, fully explaln his invention, but that he 'shall 
particularly specify and point out the part, improvenlent, or comblnation 
whiçh he claims as his o;wn Invention or discovery.' This provision was 
inserted In the law for the purpose of relleving the courts of the duty of 
ascertalnlng the exact inventlèn of the patentée by inference and conjecture, 
defived from a laborioua exaililnation of previous inventions, and a com- 
parison thereof with thàt dalined by hlm. Thls duty is now cast upon the 
patent pABce. There hlS; clalm is, or Is supposed to be, examined, 
Bcrutlnized, llmited, and made to conform to what he Is entitled to. 
If the ofllce refuses to aljow hlm ajl that he asks, he has an appeal 
But the courts hâve nb ^ht to enlarge a patent beyond the scope of 
its dahn as aUowed by the patent office, or the appellate tribunal to 
whlch contested appUcationB are referred. When the terms of a daim 
In a patent are clear a»d distinct, (as they always should be,.) the 
patentée, in a suit brought upon the patent, Is bound by it. Merrill y. 
Yeomans, 94 TJ. S. 568. Hfe cah clalm nothlng beyond It. But the défende 
ant may at ail times, undér proper pleadings, resort to prlor use and the 
gênerai hlstory of the art to assail the valldi^ of a patent, or to restrain its 
coustruction. The door is then opened tb the plaintiff to resort to the same 
kind of évidence In rebuttal; but he can.never go beyond his claim. As 
patents are procured ex parte, the public is not bound by them, but the 
patentées are. And the latter cannot show thelr invention is broader than 
the terms of their claim; or, if broader, they must bc held to bave sïir- 
rendered the surplus to the public." 

See, also, Harris v. Allen, 15 Fed. Kep. 106; Manufacturing 
C5o. V. Eosenstock, 30 Fed. Kep. 67; Smith v. Putnam, 45 Fed. Eep. 
202;Otley v. Watkins, 36 Fed. Eep. 323; Burns v. Meyer, 100 U. 
g. 671; Klein v. EusseU, 19 Wall. 433. 

But it is said this i^ a pioneer patent, one which constitutes a 
decided step in the art, and that as such the courts should be 
libéral in construing it to cover what the patentée really invented. 
In our opinion, ail the patentée really invented was the gas-escape 
pipe connection with the boiler. There is nothing to show in his 
specificatioins or in the évidence that he had in mind, as feasible, 
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the connection which was made in the Day or the Hoppes patent 
with the steam pump. And evfcn if there were, the words the 
patentée used in his claim are too plain to admit of construction. 
He set limita to his monopoly in language the eflect of which no 
liberality in construction can ayoid. 

We must therefore reverse the decree, with instructions to dis- 
miss the bilL 



On Eehearing. 
(October 2, 1893.) 

A motion for rehearing has heen made in this case. The chief 
argument for the motion is based on the fact which the record 
discloses, that a short time after the issuance of the Stilwell pat- 
ent the appellee erected a purifier for the Dayton Manufacturing 
Company's works, in which the gas-escape pipe was connected not 
with the steam dôme, but with a live-steam pipe, near its boiler 
outlet, which supplied the steam-heating apparatus and the feed 
pump. This tends to weaken the conclusion of fact reached in 
the foregoing opinion that Stilwell, when he obtained his patent, 
did not know that anything but a connection with the boiler di- 
rect would accomplish his purpose; but we cannot see how it 
affects the reasoning and resuit reached in the opinion, which 
are based on the language of claim, — one which excludes from the 
monopoly of the patent anything but a connection with the steam 
space of the boiler. Even if we were to concède that a connec- 
tion with a live-steam pipe near it§ boiler outlet was a connec- 
tion with the steam space of the boiler, it is to be noted that 
the escape pipe of appeUant does not connect with the boiler or 
any outlet from the boiler. It is an outlet of the purifier away 
from the boiler. It is true that it connects with a steam-using 
device, but it furnishes the steam to this device itself. In other 
words, the purifier, with its single boiler connection and the es- 
cape pipe to the feed pump, makes a single ' live-steam connec- 
tion between the boiler and the feed pump. This is a différent 
device from that described in the patent, and no construction of 
the language of the latter can bring the former within it. 

Before closing, référence should be made to the averment of 
the original biU filed by appellee in this action in référence to 
the Day patent, which, as has been said, was identical with the 
device used by appeUant: 

"And your orator further complains and says, on Information and bellef, 
that heretofore, and before the 9th day of June, 1890, Ralph B. Day, of 
Mansfield, Ohio, was the original and first inventor of a certain new and useful 
improvement in live-steam purifiers, fully described In the letters patent herein- 
after mentioned, and which had not been known or used by others in this 
country, and not patented or described in any printed publication in this or 
any other country, before his invention or discovery thereof, and not In public 
use or on sale for more than two years prier to his application for a patent 
therefor." 



742 ,, SIDERAL KBPQBXEB, vol. 57. 

TUb a^^rpenti does not wor^ an estoppeLagainst the appellee 
and pp^ipiaina^nt below, for vrhen the interférence proceedings 
between Daj and Hoppes resulted in the issuance of Hoppes' pat- 
eçat,: and the, conséquent defeat of Day, the ayerment was with- 
drawn in an amended bUl; but it has much probative force to 
shpw that tl^e, complainant below did regard the Day device as 
diiBferent from that patented to Stilwell, and owned by it, This, 
too, is the only effect of the circular referred to in the opinion. 
Counsel for appellee seem to think that the court has treated the 
circular as an estoppel. In this they are mistaken. Eeference 
was made to it as évidence of the construction given to its own 
patent by the complainant below. 

The motion for a rehearing is denied. 



FORGIB y. OIL-WELIi SUPPLY 00., Limited. 

(Caxoult Court, W. D. Parnsylvania. July 10, 1893.) 

No. 18. 

Patents pob Inventions— Invention— CoMBirrATroN—Oni-WBi,r. Tools. 

Letters patent No. 422,879, Issued Marcli 4, 1890, to W. Forgle, for a 
wrench for oll-well tools, consisting in the adaptation o( a lifting jack to 
produce a drcular horizontal pressure against the arm of a wrench, for the 
purpose of screwlng and unscrewing the tools, are void for want of Inven- 
tion, as this was only ar. adaptation of the Jack to an analogous use, and 
as neither it nor the wrench perform any new funotion. 

Id Equîty. Suit by William Fbrgie against the Oil-Well Supply 
(jompany, Limited, for infringement of a patent. Decree for de- 
fendant 

William L. Pîerce, for complainant. 
James L Kay, for défendant. 

Before ACHESON, Circuit Judge, and BUFFlNGTON, District 
Judge. 

BUFFINGTON, District Judge. W. Forgie brings this bill against 
the Oil-Well Supply Company, L'imited, for alleged infringement 
of a patent for wrench -for oil-well tools, applied for January 28, 
1888, and to him granted March 4, 1890, and numbered 422,879. 
The respondent is the selling agent of the Duff Manufacturing Com- 
pany, which latter is the manufacturer of the alleged infringing 
machine, and the real respondent in the caSe. The devîce in dispute 
is a jacking apparatus for screwing and unscrewing oil-well tools. 
The respondents allège their device is made under patents issued 
to one Barrett, and a suit against Forgie for alleged infringement 
thereof in his device was argued with this bill, and is disposed of 
in our opinion at No. 54, November term, 1891. 57 Fed. Kep. 748. 

The présent case tums upon two questions: (1) Was Forgie the 
inventor of the device? and (2) if so, is the devîce patentable? Tools 
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for drilling oil wells weigh from two to three thousand pounds, 
and the sections of the drill rod consist of a tapered or conical 
screw and socket, wMch must be tightly screwed togetier. The 
drilling Is done by raising and droppîing them constantiy, often- 
thnes on solld rock, and they are liable to be jarred loose; in which 
event serions damage may foUow. They must be frequently un- 
screwed, to sharpen the bits, or to use other tools. Under the old 
System thls was thus done; • To the floor of the derrick, concentric 
with, and about three and a half feet from, the hole, a quadrant 
îron bar was bolted, having at one end a strong pin, and from thence 
to the other end, at regular intervais, holes adapted to engage the 
end of a pinch bar. Two powerful wrenches were then placed at 
right angles to each other on the suspended drill rod, one above and 
one below the screw joint it was intended to tighten; one wrench 
stationary, and in engagement with the pin, the other free to be 
moTed from the other end of the quadrant towards the pin. This 
was done by inserting the end of the pinch bar in the holes of the 
quadrant, and forcing the movable wrench, step by step, towards 
the pin, until the joint was tightened. The same process, the rela- 
tive position of the wrenches being changed, unloosened the joint. 
WhUe the process was crude, laborious, and at times required a 
number of men, the évidence does not show any effort to improve 
it, although powerful jacking mechanism was in common use for 
raising we'ights, and also for moving bodies vertically. Some time 
prior to February, 1887, Porgie conceived the idea of adopting a 
jacking mechanism to this use. The practical working ont of tiiis 
idea resulted eventually in the construction of the devîces in thèse 
suits. In Forgie's device No. 1 the same wrenches we hâve de- 
scribed perform the same function, and accomplish the same resuit. 
The circular bar is provided with teeth, which are used as a shift- 
ing base for a movable jack, for the application of power, instead of 
the holes being used for that purpose with a pinch bar. TJpon 
both sides of the bar a flange is placed, which fits into, and keeps 
from flying the track, a movable carriage, which contains the jack- 
ing mechanism. By means of thls simple device, tools of much 
greater weight, and therefore more effective in drilling, are used, 
handled with greater ease, and with fewer men. It has gone into 
gênerai use, and practicaUy superseded the old method. 

This brings us to the question, who was the Inventer of this de- 
vice? In February, 1887, Forgie first met Barrett, who was con- 
nected with the lihiff Manufacturing Company. He was the pat- 
entée of the Barrett lifting jack, a powerful mechanism, then manu- . 
factured by that company, in common use, and a standard article. 
This jack was provided w'ith a base, in which was a stationary 
jacking machine, and from which extended a lifting bar, which was 
forced upward against the weight desired to be moved. This lift- 
ing bar was kept in place by a rectangular slot in the cage surround- 
îng the mechanism. The internai mechanism of the Barrett jack 
was adopted in Forgie's device, the cage being adapted to move on 
the circular track, instead of remaining stationary. Forgie claims 
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that when h.e applied to Barrett he had perfected Ms invention, 
and simply wanted ît made; while Barrett contends that, apart 
from the abstraet idea of applying a jack to oil-well wrenches, he 
had evplTed nothing. 

In considerîng the testimony we hâve not overlooked the second 
testimony of Porgie, taten without leave of court after the case had 
been closed, for objection thereto was waîved at bar. In this Forgie 
enters with détail into the completenéss of his invention, where he 
first met Barrett; a détail of facts which does not appear in his 
former testimony, and upon which the case was closed. His ex- 
planation of this Is that his former counsel had not asked him thèse 
questions, but, in view of the fact that it was explicitly claimed 
in the answer that "Barrett was the inventer and originator of ail 
the material and useful parts of said improvement, and that he com- 
muriicated the same to William Forgie, and that said William 
Porgie surreptitiooisly applied for a patent upon the improvement 
of Joslah Barrett, and unlawfuUy obtained letters patent therefor;" 
that Barrett's testimony was given in détail to support thèse facts; 
that Forgie was then called in rebuttal, when he gave what we 
hâve called his first account, — we thinlc we are justifled in giving 
more weight to the first than to the second. If Forgie had invented 
the device previous to this meeting, tlie évidence faUs to disclose 
any experimenting on his part, any sketches, drawings, models, 
or other footprînts which usually mark the inventor's pathway; 
and, indeed, a year after, when he made application for a patent, 
there was no suggestion of any other mechanism than Barrett's 
jack. Whether Forgie knew of the mechanism of Barrett's jack 
before they met is not certain. In his answer to the MU in the 
other case, Forgie says, speaking of this meeting: "I was aware 
at said time that the said Barrett had not covered by his claims 
In his said letters patent the use of the appliances, otherwise than 
a lifting jack." In his first testimony, in answer to the question 
whether he had before that time known of the Barrett jack the 
company was then making, he says: "Is'o; I dont believe I ever saw 
a Barrett jack before I went to them;" that in describing his in- 
vention to some one they sent him to Barrett, giving as a reason, 
"because he was making^a jack similar, and would be a likely man 
to make them for me.'* When his later testimony was taken, 
he says the first time he saw it was in the faU or winter of 1886, at 
Kay's store, or at the Pairbanks Company, in Pittsburgh. Whether, 
as stated in the answer, he was acquainted with the very claims of 
Barrett's patent at the time of this meeting, or whether, as stated 
in his first testimony, he had not seen it before, and only went be- 
cause some one suggested Ms going, or whether he saw it first tn 
the fall or winter of 1886, one thing is certain, — that before this meet- 
ing he had made no study witii a view of adapting the Barrett jack 
to unscrewing oil-well tools. Barrett's account of the meeting is 
as folio ws: 

.! "Question. Please state the drcumstances of your flrst meeting with Mr. For- 
,gie., Answer. Mr. Forgie came tomeabout February. He said he had been di- 
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rected there from Kay Bros. & Co., Water street, and sald he bad seen my 
Jack, and had an Idea that It conld be applied for wrenching and unwrench- 
Ing oU-well Jacks. He then proceeded to describe the old method of the 
circle plate and pinch bar, and described how difficult it was to imwrench 
and wrench the tools with this appliance. He then, at différent points of his 
conversation, interjected that ail he wanted would be the privilège of sell- 
Jng the jack, if I would get it up for that purpose. He then began to expa- 
tlate on the great power of my jack, and sald If it could be applied to this 
purpose, it would do this work of wrenching and unwrenching the toôls 
with ease, he thought. He then asked me if I couldn't get it up for this pur- 
pose. I told hlm that I had had some expérience in oil-well drilllng some 
years back, when I was trying an invention of mine on an oil-well, and I 
thought it would not be very difflcult to do. There was a jack standing 
alongside of us on the floor, with the rack partly raised in the base, the 
foot of the bar projecting, of course. He pointed to that, and said, 'Could the 
wrench be placed between thèse two points?' and he pointed with his foot 
to the parts, and asked if the power could be applied, and the wrenches 
forced together. I sald, 'ïes;' I thought It could be. Then he said, *Gonld 
the rack be curved?' And I said, 'Yes; that wouldn't be impossible.' He then 
said: 'How would you construct this jack? Whatis your idea in regard to 
It?' I took this jack, and laid it on the table horizontally, (the jack lielng 
of the same construction as the model I hâve before me, only that It waa à 
fnll-sized jack,) and told hhn I would shorten the base, and leave suffident 
of the base project to allow the bars to rest upon it; that in Its travel on 
the ra(4: that the bars would not come In contact with the teeth of th« 
rack, and I would Increase the portion of the jack in thickness below the 
jaw of the base, where the handle enters. This would form an abulment for 
the wrench to rest against when pressure is brought to bear on ihem. I 
told him I would fasten the rack upon the floor of the derrick, and aUow the 
carriage to travel on this rack. He then said: 'How would your carriage 
travel on the rack, when the base of the carriage surrounds the rack?' I told 
him I would make the rack T-shaped. Says he, 'How?' I took a pad offl 
the desk, made a cross section of the rack, like that, [witness makes sketch,] 
and I would make a slot In the back of the base, with Inwardly projecting 
flanges, to fit Into this T-shaped portion of the rack. I would then extend 
llttle lugs or bosses ont from this lower bottom flange, for bolts to go through, 
and fasten to the derrick floor sufficiently far to allow thèse bolts to pass this 
carriage in its travel on the rack, and reverse the foot on the bar the other 
way; that it would form an abutment for the other wrench to rest against. 
He then asked me if I thought it would work, and was practical. I told 
him I thought it was practical, but the best way would be to construct one. 
and put it on trial. I concluded to adopt No. 3 size of jack; that Is the sise 
we are making of an upright jack. By so doing we would requlre but two 
pattems to make, and two castings, and the strength of the rack could then 
be regulated by the bottom flange. I made arrangements then with Mr. For- 
gie that, în considération of the fact that we would allow him the sole 
agency of this jack, I would expect him to fumish thèse two extra pattems 
and thèse castings, which he agreed to. I informed him that the best man 
I thought to make thèse pattems would be Mr. Rankin, as he had made al> 
my jack pattems for my other jacks. I requested him to go and see Mr. 
Rankin, and make arrangements for having thèse pattems made, and I would 
go up and glve hlm sketches and slzes, and ail the necessary information, 
making, thèse two pattems, which he evidently dld. This was not ail sald 
and done at one meeting, but it ail occurred wlthin the first week of our meei. 
Ing. Mr. Forgie was not there more than two or three times before I sent him 
to Mr. Rankin." 

Mr. Forgie's account, when called in rebuttal, is as follows: 
"Question. Please state exactly what was said by you and what was said 
by Mr. Barrett at this first meeting. Answer. Well, I described the machine, 
and we talked over several plans to accomplish the work. Mr. Barrett's sui- 
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IfegVion^i^i.: I would adopt a stralght ratchet bar^ pl^oted to the floor at a 
oeitter of <orly.flve degrees angle from the tools, and let It pass the pivot, 
and tb «àoTe at a better angle, belng opposed to tbe drde, daimlng, as 
everypody else dld, that the cage would shove Itself offthe track; but I 
prevâlled upon iislng my own methcMl, and he says, 'Ail right; go ahead.' 
Thon wé began to talk about the reversing apparatus; I demonstiating to 
Mr. Bfirrett how I could use a lever pivoted near one end, and a spring 
to hold it in place, for the reverse motion; but Mr. Barrett sald, if he made 
the machine, that would necessitate him in making, in order to duplicate 
the part, hew templets and jlgs; and he says: 'Why not go on, and use 
thls machine of mine. I hâve everythlng necessary to do the work wlth, 
and can do it much cheaper, and I know It will do the work.' Con- 
seqùeHtly we agreed upon that method, and I went to the pattern maker, 
and got the patterns made accordingly." 

It will be obserred that this account is confirmatory of Barrett's 
to a great extent. Both show that Forgie had no definite plan. 
Porgie says they talked over several; that the conclusion was that 
Bairrett suggested the adopting of Ms own jack, and asserted, "It 
will do the work." This is in accord with Barrett's statement that 
he took up one of his jacks, and ezplained to Forgie how he would 
adapt it to the proposed use. The interior mechanism of the jack 
was coûcealed. Foi^e had never seen one before. There is no 
évidence, that it was taken apart, and the mechanism. exposed; 
therefore, the person most compétent to suggest its possibilities for 
adaptation was its patentée and constructor. If Forgie had any 
other mechanism in riew, he neither suggested it then, nor, as we 
hâve iseep, when he applied for a patent a year later, but embodied 
Barrett's jack in toto in his application. Nor is the fact to be lost 
sight of that Barrett placed his patent date on the pattern which 
Forgie had made under the arrangements between them; that, when 
Forgie ireplaced it with his own name, Barrett not only made him 
grind it off,'but pay for a plate to replace it, on which was a référ- 
ence to the Barrett patent. This branding the device as the em- 
bodiment of Barrett's ideas went without protest from Forgie when 
face to face with Barrett; conduct uttèrly at variance with the to- 
be-expected actions of an inventer of a successful machine, every 
distinctive feature and adaptation of which, outside the jack, was, 
according to his second account, thought out before he saw Barrett, 
9,nd fully explained when they first met. This stamping of the 
jacks and the delivery of them by the DufE Company to Forgie con- 
tinued almost a year. Barrett is corroborated by Eankin, a pat- 
tern maker, who says Forgie was a stranger to him; that he came 
to him, and told him to see Barrett, who was to give him instruc- 
tions how to make the patterns; that Barrett gave him the 
plans; that he got no instructions from Forgie, except to go to Bar- 
rett; that thére were some sketches made by either Witness or 
Porgie; but that he could nof hâve made a working plan of the 
cage from what Mr. Forgie said. "Mr. Forgie could not explain to 
me how the Duif Manufacturing Company or Barrett jack was 
made." We^ think also the évidence of complainant's own wlt- 
nesses, Touhill and Zahnizer, as far as they go, corroborated Bar- 
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rett's contention. The former was a macMnist in the Dufl Cîoni- 
pany Works, whom Barrett and Forgie went ont to see. His testi- 
mony showB that Forgie had the idea of a circular track, that no 
other apparatua than Barrett's was discussed, and that Barrett 
thought he could use his. The latter was a machinist and oil-well 
tool maker. He says, in the fall of 1886 Forgie explained to him 
the idea of applying a jack to oil-well tools; said he did not hâve 
the mechanical parts completed; that he had three or four ideas 
at the time; that his whole idea was the principle of the jack ap- 
plied to oil-well tools. After a careful examination of the proofs 
and facts of the case, we are of opinion that Forgie was not the sole 
and only inventor of the device embodied in his patent; that the 
idea of applying jacking mechanism to oil wrenches, and by circular 
motion, was his, but the plan and mechanism by which this was 
practically done, and for which his patent claims were allowed, 
was not his invention. 

But, assuming the device in suit was Forgie's sole work, does it 
show patentability? It is to be noted that a jacking mechanism 
was old; indeed, that, when occasion required, it was used horizon- 
tally, as weU as vertically; that when so used it was a matter of 
indifférence whether the lifting bar moved, and the jacking mech- 
anism was stationary, or vice versa. The device was adapted to 
both conditions, and whether the lifting bar or the jack frame 
moved depended on the comparative résistance of the bodies at 
either end. It should also be noted the lifting bar in the Barrett 
jack was kept in place by a suitable slot. Nor was a carriage, with 
a forcing mechanism, and moving on a toothed rack, a new thing in 
mechanics. In Poole's patent, No. 333,667, (1886,) we find a toothed 
track, a carriage with forcing mechanism moving thereon, and con- 
fined by a T-shàped flange and a corresponding slot. The forcing 
mechanism consisted of a cam plate engaging with the cogs, but 
there is no inhérent difflculty in applying the principle of a jacking 
mechanism thereto. The wrenches were old, and their use in both 
methods is identical; and the quadrant bar as a base, shifting in an 
arc, for the application of power, was in common use. If there had 
been noue of thèse, assuredly there would hâve been invention, and 
that of a high order, in the device in suit; but when Forgie con- 
ceived the abstract idea of adapting a jack mechanism to a circular 
forcing path, (and that is aU he did,) the perfecting of this idea, with 
the means and appliances already in use, was to our mind in the 
sphère of construction, and not of invention. It is an élément, 
though not a controUing one, that there were no previous attempts 
to reach this resuit. The old method was blindly followed, until 
Forgie thought of the use of a jack in place of human stréngth. As 
soon as this was suggested to one skilled in the construction of 
jacking mechanism, it was worked ont at once. How rapid this 
was is shown by the fact that in ten days from the first meeting the 
very patterns were designed and completed, and the device, sub- 
stantially in the form as afterwards manufactured, complète. That 
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t^^ ami\lpfit^li^n of a J^icklng mechanism to oil-well wrenche» was a 
deçidea stëp iQ advance must be çbnceded, and to Forgie must be 
gitetaj^é crédit of suggesting its use; but advance, or even discov- 
e^^^ |i! notisyBonymous with invention. While he bas made an ad- 
vâncëj he îs not such a pioneer in a new fleld as should make an 
entire Industry subject to tribute. The wrenches were old, and still 
perfom the same function, and in the same way. A segmentai 
bar aflBxed to the floor of the drill house, having aperturea, with 
which the end of the pushing bar engaged, was also old, and the 
esseûçe of the improvement was the mère substitution of the operat- 
ing mechanism of the jack. Such a jack was taken in ail its me- 
cha,nical détails, and adapted to the uses analogous to the purpose 
for which it had been used. The wrenches stiU operate simply as 
oil-weli wrenches, the jacking mechanism simply as such; neither 
ïhodiâes the opération of the other. It is still the same jack, 
adâpted to analogous uses, but performing no new functions, and 
the j^ck thus adapted not eyen the product of the alleged modifier's 
brain. We are of opinion the patent is void for lack of patentabil 
ity,;V'"\\ 

AOHESON, Circuit Judge, concura. 
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(Circuit Court, W. D. Pennsylvanla, July 10, 1893.]f 

No. 64. 

L Patbsts fob Inventions— OoNSTEtrcTioN of Claims-t-Liptino Jaces. 

Lettéra patent No. 312,316, Issued Februaiy 17, 1885, to Joslah Barrett, 
(or an Improvement In lifting JacUs, and which are reatricted both Iri the 
spécifications and claims by the use of the words "tu a lifting jack," and 
the ad(lltlonal term "a lifting bar," cannot be extended so as to cover an 
adaptation of such Jacl£ to the production of a horizontal circular motion, 
for the purpose of unsorewing oll-well toota. 

t. Baue— Jacks. 

In letters patent Nos. 455,993 and 455,994, Issued to sald Barrett on subsé- 
quent applications, he states that his inventions relate "to the same gen- 
, eral class of jaclis as are set forth"ln his preceding patent. No. 312,316, 
and hâve "practically the same object In vIew;" but elsewhere in the 
' spécifications he states that his invention "Includes any devlce embodylng 
Its principle, whether the power is exerted In a vertical, horizontal, or 
■ other Une." In No. 455,994 there is express référence to a contemplated 
"curvilinear" niovement. In the claims of both patents the broad generlo 
expression "in a Jack" is used. Eeld, that thèse daims are broad enough 
io cover an adaptation of such Jack to the production of a horizontal, 
curvilinear motion for the purpose of unscrewlng oU-weU tools. 

In Équity. BiU for infringement of patenta. Decree for com- 
idainant. 

James I. Kay, for complainant 
iWm.L. Pierce, for défendant. 
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Before ACSESON, Oircmt Jndge, and BUFFINGTON, District 
Judge. 

BUPFINGTON, District Judge. Tlie DufE Manufacturing Company 
files this bill against W. Forgie for alleged infringement of a jack- 
ing mechanism for screwing and unscrewing oil-well tools. Two 
devices manufactured by respondent, and Imown as Forgie Devices 
No. 1 and No. 2, respectiTely, are alleged to infringe as follows: 
No. 1, aU the claims of patent No. 312,316, issued February 17, 
1885, to Josiah Barrett, for improvement in lifting jacks, and now 
owned by complainant; and No. 2, the tliird claim of said patent, 
the third claim of patent No. 455,994, and the first, second, and 
sixth claims of patent No. 455,993, both of said patents Iseing 
issued to Josiah Barrett, July 14, 1891, and are also owned by 
«omplainant. A suit by Forgie against the selling agents of com- 
plainant at No. 18, November term, 1890, was heard, and decided 
at the same time as the présent case. See Forgie v. Supply Cô., 
57 Fed. Eep. 742. As both cases involre the same subject-matter, 
we refer to the opinion therein for a statement of the parties, 
subject-matter, state of the art, and the devices of the différent 
parties. Passing over thèse preliminary matters, we may say 
that the question in device No. 1 is whether the claims of patent 
No. 312,816 are broad enough to cover the mechanism therein ém- 
ployed. If so, infringement is admitted. 

It is contended by respondent that the patent is for a lifting 
jack, and that the claims are aU limited by the term "in a lifting 
jack," and ail save one by the added term "a lifting bar;" that 
neither of Forgie's devices are lifting jacks, nor hâve they a lift- 
ing bar. It must be noted the patent is not a pioneer one; it 
purports to be and is simply an improvement; nor in its spécifi- 
cation or claims is it asserted that it pertains to any mechanism 
other than one variety of a large class, viz. to a lifting jack. 
Knight's Dictionary enumerates many différent kinds of jacks, 
ail designated by name, and a number of additional ones are noted 
in the Century Dictionary, where it is also stated that the char- 
acter of the jack is specified by the use of a fltting word, so that 
the compound word désignâtes the function of the particular jack. 
ïhe spécification says: 

"3Iy invention relates to an improvement in lifting jacks, the object of said 
Invention being to provide for a continuons mo-vement of tbe lifting bar, said 
movement, eitlier up or down, being efCected equally by both the up stroke 
and the down stroke of the operating lever; and to this end my invention 
eonsists, in gênerai terms, in the construction and combination of parts, ail 
as more fuUy hereinafter described and claimed." 

The words employed throughout the spécification, "lifting jack," 
"to lower the lifting bar," "the down stroke," "the lower limit of 
its motion," "a toothed lifting bar," ail show that the only species 
of mechanism, power, or application in mind was in an up and 
down motion; that it was adapted to a lifting jack; and that the 
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patentée had noip[nrpo9e:tP;aBgîy,îit eîsewhere. Th«re,isi.;jioft the 
remotest Mnt in spécification or claim of its application to any 
other form of meciianism or variety of jack, a very différent state 
of faets from tliat appearing in the case of Electric Co. v. lia Eue, 
139 T?. S. 601, 11 Sup. ;Ct. Eep. 670. It is not a case wiiere, as 
in Eev. St § 4888, the patentée bas explained "the principle there- 
of, and the best mode in which he has contemplated applying that 
principle;" but it is one where Batrett has explained the principle 
thereof, and the only mode to which he has contemplated applying 
it. While the doing of this in the spécification would not of it- 
self naarow the scope of fais patent, yet, when he has carried the same 
thing into hîs claims, he cannot complain that he is now hampered 
by tihese self-imposed limitations. : It is but equity for this court, 
when his principle has been applied in mechanisni other than a 
lifting jack, to restrict his rights usder the patent to a lifting- jack 
mechanism; and this, although the adapted mechanism is analo- 
gous tQia llfting-jack mechanism, in the sensé that ail jacking 
mechanisms are anialogous, but still not analogous when meas- 
ured, J|n this instance,, by the narrow Umits of a claim restricted 
to lifting jacks alone- That is, the new use is analogous, as we 
held in the other opinion noted, to the uses possible under the 
mechanism devised by Barrett; it is pot anajogous when measured 
by tjie, narrow and restricted claims of his patent. What he 
claîmed, he should be allowed in letter and in spirit; what he did 
not claim, either in letter, spirit^. or suggestion, he must be held 
to havjç abandoned. Advance i^ the applications of jacks ha» 
shown that his claims, perhaps, might hâve been made broader; 
indeedj that to the particular use now in question his mechanism 
migb^ ,then hâve been applied; but his claims were limited, "sic 
ita scripta est," and patent right^ rèst on claims made, not claims 
omitted. That the respondent's device is in no sensé of the word 
or in mechanical function a "lifting jack" is plain. It does not 
lift, and wihile a lifting-jack mechanism may be placed horizon- 
tally, and move bodies, it remains a lifting jack still, in name, but 
its function is no longer that of lifting. The principle of its 
construction, as we hâve seen in the other case, could be adapted 
to a forcing jack for unscrewing oil-well tools, but when so used 
it is not used "in a lifting jack." It is, indeed, shown that Bar- 
rett's lifting jack, if placed in a horizontal position, is capable 
of moving bodies horizontaUy. But in so acting the jack is not 
changed in form or othefwise. Its application, then, to such use, 
might, with reason, be said fairly to come within Barrett's claims, 
or at leàBt within the scope of his invention, if properly claimed. 
But the jack as described in the patent cannot be employed to 
couple and nncouple the drill rods of oil weUs. To do that work 
the apparatns must be reconstructed. To us it is very clear that 
the use to which the plaintiff hère seeks to extend the patent was 
neither suggested nor contemplated by the spécification or claims. 
In a lifting jack the weight above keeps the lifting bar in place 
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automatically; and tlie moi-e flrmly, the heavier. It cannot fly the 
track, and the inertia of a heavy weight wMch it was desired to 
move would hâve the same effect when the jack was used horizou- 
tally to push. But tke forcing of wrenciies, on différent planes, 
and free to move up or down, présents a différent problem. As 
was said in tlie testimony, and tiie statement was self-evident, and 
will bear no contradiction: 

"The Barrett jack, having a stationary base and a movable raok bar, is 
particularly adapted for lifting; while if you place it on the floor of the 
derrick, and attempt to wrenoh a drilling-tool joint, one wrench being en- 
gagea ■wlth the tools much higher than the other, the outer ends would not 
corne in Une. Conseqnently the outer end would be hoisted in the air, and 
let go Its hold, and leave Its position; and. If you did succeed in holding 
it to the floor by any possible device, you would hâve to change the posi- 
tion of the base several times in the process of wrenchlng up a joint which 
would mate it pracsticaUy useless." 

We are of opinion the claims of patent No. 312,316 are so limited 
that tke respondent's derices do not corne within them, and in- 
fringement is not made ont 

In Forgie's device No. 2 infringement is claimed of sundry claims 
in patents Nos. 312,316, 455,993, and 455,994, as above noted. We 
hâve already disposed of the question involved in the first patent. 
On May 10, 1892, after the issue of the other two patent? to Bar- 
rett, Forgie made an application (sériai No. 432,471) for a patent 
for the No. 2 device, in which hia first, second, and third claims 
are in the identieal language of the claims already allowed Bar- 
rett in the first, second, and sixth claims of No. 455,993, and his 
fourth claîm is identieal with the third claim allowed Barrett in 
No. 455,994. The application has been placed in interférence with 
Barrett, and is undetermined, but, as the case stands, the prima 
faciès of Barrett's patents must prevail over the proofs of priority 
before us. The construction placed upon device No. 2 by Forgie 
and his counsel in thèse claims thus made and still being foUowed 
up may be regarded as virtually such an admission of infringe- 
ment as renders a discussion of the mechanism of this device with 
the identieal claims in the Barrett's patents, alleged to be infringed, 
unnecessary. Sufiflee it to say, we are satisfled no anticipation 
has been shown and infringement is made out, unless — First, the 
claims of both the Barrett patents are so restricted by référence 
to the lifting-jack patent No. 312,316, before referred to, as not 
to embrace the variety of jack used by Forgie; or secondly, be- 
cause the curved track as used in the Forgie device is not embodied 
in the claims of the said patents. The first objection is met by 
the fact that while patent No. 455,993 states, "My invention relates 
to the same gênerai class of jacks as are set forth in letters pat- 
ent No. 312,316, granted to me February 17, 1885, and has prac- 
tically the same object in view," yet in other parts a broader mean- 
Ing or définition is given by the applicant to the term "lifting 
jack" than we hâve felt constrained to put on it in considering 
that patent This broader meaning he has a right to put upon 
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it 80 as to ezplain the scope of his invention, And ; the spécification 
mtist be read in the light of that définition. He says: 

"My Invention relatés to what mlght generally bè termed 'lifting jaclcs,' 
that Is, to power mechanlsm in which a step by step movement back and 
forth is obtained, said meclianism being actlvely operated in one direction to 
move or raise a load, and passively opéra tlve In the ottier direction to con- 
tre! the movements of a load, such as in lowering a load litted by the jack. 
By snch terms it is, of course, to be understood that the invention Ineludes 
any devlce embodylng its principle, wfiether the power is exerted in a vertical, 
horizontal, or other Une." 

In No. 455,994 the language is stUl broader in some respects, 
and by the insertion of a cohtemplated "curvilinear" movement 
in express terms. In both patents the claims now contended fox* 
are "ih a jack," ùsing the broad generic term. We think the pat- 
ents coïnë within the spirit of the décision in Electric Co. v. La Rue, 
139 U. S. 601, 11 Sup. et. Rep. 670, and that the claims should not 
hâve the narrow construction cohtended for. Wé are unable to 
read into the claims, from the mère référence made in the spécifi- 
cations to patent No. 312,316, the limitations of a "lifting jack" and 
a 'lifting bar" containéd in the claims of that patent In regard 
to the second point, we are of opinion that the use of a curvilin- 
ear, trackis such an anàlogous use as cornes within the claims.- In- 
deed, sudii a motion is èxpressly stated in the spécification of one 
patent, as we have seen. We are therefore of the opinion device 
No. Sihfringes the flrst, second» and sixth claims of patent Noi 
455^99®^ and the thlrd daim of patent No. 455,994. Let a decree 
be drawn. 

AOHESONj Oirouit Judge, concufs. 
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CENTRAL TRUST CO. OF NEW YOBK t. BRIDGES et al 

McBEE et aL v. CENTRAL TRUST CO. OF NEW YORK. 

(Circuit Court of Appeals, Sixth Circuit August 1, 1893.) 

No. 88. 

1. CiBcorr CouBTS — Jurisdiction — Citizenship — Railboad Receivbes— Anoil- 

LAKT Bill. 

Wliere a suit Is pendlng In a fédéral court for the appolntment of a 
receiver and the foredosure of a railroad mortgage, the court wlll take 
jurisdiction, vrithout regard to the citizenship of the parties, of auother bill 
filed by lien clalmants, since their right to enforce their liens in the state 
court wUl be eut off when the fédéral court takes possession of the prop- 
erty; and their suit may be regarded as in substance an ancillary bilL 

2. Railroad Compaîties— Contractobs' Liens. 

Under the Tennessee statute of March 29, 1883, relatlng to railroad con- 
tractors' liens, the contractor must deal directly with the company In order 
to secure a lien for hls worli and material; or, if a subcontractor, he can 
hâve no lien unless he serves notice on the railroad company of the prin- 
cipal contractor's fallure to pay him, and unless, at the tlme of such notice, 
the company shall owe money to the principal on the contract whlch the 
subcontractor has helped to perform; and the lien is limited to the amount 
80 due the principal contracter. 

8. Same— Construction op Conthacts— Subconteactobs. 

The fact that one who makes a construction contract with a railroad 
company is Its principal stocliholder, and dominâtes and controls Its action, 
does not render him an agent of the company, so as to make his indivldual 
subcontra cts in law the eontracts of the company, when neither he nor 
the company hold ont to the subcontractors the existence of any such 
agency, or, as between themselves, had any intention of establishtng such 
agency. 

4. Samb. 

While construction eontracts made by a domlnatlng stockholder with a 
railroad company for his own beneflt are looked upon with suspicion, and 
frequently condemned by the courts when drawn in question by other 
stockholders, bondholders, or by the corporation itself, yet their légal ex- 
istence cannot be questioned by third persons who are not injured thereby, 
as in the case of subcontractors who dealt with the contractor in his In- 
divldual character. 

6. Samb— Vendob's Lien— Conveyance of Right op Way. 

Persons who convey a right of way in Tennessee directly to a railroad 
company are entitled to a lien for the piu'chase price prior to that of the 
mortgage bonds of the company. 

6. Same— Construction Contract— Fraudulent Judgmbnt. 

The dominant stockholder in a railroad company, having made a con- 
struction contract with the company in his individual character, falled to 
pay his subcontractors. Thereafter, in order to give to the subcontractors 
and material men a lien on the road under the Tennessee statute of 
March 29, 1883, their représentatives, acting with the principal contractor, 
and by means of his control over the board of dlrectors, obtained an ac- 
knowledgment on the minutes of the company of an amount still due 
him, vastly more than was really due him, and more than sufflcient to 
cover ail the claims. The contractor sued for this amount m a state court, 
and the oompany's attomey consentes to a judgment therefor. Hdê, that 
this Judgment was fraudulent as agalnst persons injured thereby, and was 
of no evidential force when the claim was côntested by holders of prior 
mortgage bonds of the company la a foreclosure suit in a fédéral court. 
v.57F.no.7— 48 
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7. Samb— Raileoad Mortqaqbs— Validity. 

Twp railioaôs»! owned by oompani^s A. and B., were ccmstmcted to form 
one Une, and as a common enterprlse, the controlllng Interest In the stock 
of ea^i betog teld by the same parties. Company B. agreed with the 
ccmtractor who bullt its road to pay him in mortgage bonds at a flxed 
rate per mile. jThe bonds actually dellvered to and sold by hlm were, 
however, issued by company A., but company B. gave a mortgage on its 
road to secure tbem. Edd, that tbe persons acqulring thèse bonds had an 
équitable mortgage on the road, such as would entitle them to coutest a 
fraudulent Judgment whldi gave to subcontractors flctitious liens on the 
road. 

8. Same— BiGHTs .of Bubcontràctoes— FBADBtLBiîT Convetances. 

Thé subcontractors oould not objeot to the mortgage on the ground that 
It was glven by the rallroad when Insolvent, and was therefore vold under 
the TermesBée law; for. If they had àny olaim at ail agalnst the company, 
their clalm was a lien priot* to the mortgage, and, if they had no daim 
against the company, but only against the principal contracter, then they 
had no Interest in any disposition the company mlght make of its prop- 
erty. . 

9. Samb— RiGHTs OF Gbnbkai. Creditors. 

A gênerai credltor, whose claim came into existaice subséquent to the 
exécution of the mortgage, could not object thereto on the ground of an 
unlawful préférence. 

10. Samb^Railboad Mobtgages— Labor and Material Ci,AiMa. 

The Tennessee staturte of 1877, (chapter 72, p. 92,) proviaing that no rail- 
road company shall hâve power to exécute any mortgage or other lien 
wliich shall l>e valid as against judgments for work and labor done or 
timbers fumished, etc., applies only when the labor and materlals are 
fumished In such manner that the rallroad company would be Uable to pay 
the contr^tor or material man for them, and not when they are fumished 
to a principal contractor in hls Indlvldual capacity, wlthout establishing 
a lien in thé manner presorlbed by the Tennessee statute of March 29, 1883; 
and if, ip the latter case, Judgments are nevertheless f raudulently obtained 
against the company, the statute wlll not prevent à court of equity from 
dlsregarding them. 

11. Samb. 

The fa et that the money obtatned on a draft given by .a rallroad com- 
pany tp its principal contracter for construction of its road was used by 
him to pay for labor and material wUl not croate a labor or material man's 
lien on the rallroad in favor of the holder of the draft, it havlng never 
been paid, 

Appeal from. the Circuit Court of the United States for the East- 
ern District of Tennessee. 

In Equity. Suit by the Central Trust Company of New York 
to foreclose a mortgage given by the Marietta & North Georgia 
Railway Company. A subséquent suit was brought in the same 
court by the flrm of McBee & Co. and others, seeking to restrain 
the prosecution of the foreclosure suit and of other claims against 
the same property, on which they claimed liens, and praying for 
a sale and payment of their claims from the proceeds. The two 
suits were consolidated, and ail creditors were directed to file their 
claims in the cause. A motion by the Central Trust Company 
to dismiss the bill of McBee & Co. for want of jurisdiction was 
denied. 48 Fed. Rep. 243. Varions lien claimants flled inter- 
vening pétitions. A decree was made for a sale and distribution of 
the proceeds. The Central Trust Company appeals from so mueh 
of the decree as postponed the lien of the mortgage to claims for 
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construction of the railroad. Cross àppeals were tafen by lien 
claimants whose liens were postponed to the mortgage. Decree 
reversed on complainants' appeal, and cross appeals dismissed. 
Statement by TAFT, arcuit Judge: 

Tliese are cross appeals from a decree of the circuit court for the eastem 
district of Tennessee. The decree ordered the sale of a railroad, and es- 
tabllshed, marshaled, aad adjudged priority between the liens thereon. The 
railroad sold, known O'? the Kuoxville Southern, runs south from Knoxville 
90 mUes to the JSoitli t'ai-olina line, and is a part of the Une of the Marietta 
& North Georpia Knilioad Cîompany, a consolidated railway corporation of 
Gcorgia and Tennessee. The main controversy in the coui^ below was be- 
tween the holders of certain mortgage bonds, répresented by the Central 
Trust Company of New York, as trustée under the mortgage, and 50 or more 
contractors, material men, and others, who had assisted in the construction 
of the railway. The litigation began in January, 1891, when the Central Trust 
Company of New York filed a bill of complaint against the Marietta & North 
Georgia Bailway Company, aUeged to be a corporation created by and ex- 
Istlng Tmder the laws of G«orgia and North Carolina, having a railway and 
ownlng ppoperty and having a place of business in Tennesssee, and In the 
eastem district of Tennessee. The bill sought to foreclose a mortgage given by 
the Marietta & North Georgia Railway Company in Tanuary, 1887, to secure 
bonds Issued on ils Une of railway constructed and to be constructed In 
Georgia, North Carolina, and Tennessee. The bill recited that a similar bUI 
had been flled in the northem district of Georgia to foreclose the part of the 
road which lay in that district. 

Several days later, tn the same month, McBee & Co., a firm composed 
of citizens of the state of North Carolina; WUson, a citizen of North Carolina; 
and Burgin, also a citizen of the same state,— fil«d their bill In the same court 
against the Knoxyille Southern KaUway Company, a body oorporate imder 
and by vlrtue of the laws of Tennessee; against Eager, a citizen of Massa- 
chusetts; and against a number of lien claimants, résidents of Tennessee; 
against the Marietta & North Georgia Railway Company, alleged to be a cor- 
poration Tinder the laws of Georgia; the Central Trust Company of New 
York, and others, none of whom was a résident of Tennessee, — in which they 
set up mechanics' liens for clalms amounting in the aggrcgate to about $25,- 
000. They averred that many of the named défendants asserted some interest 
as subcontractors under George E. Eagef, principal contracter, or otherwise, 
against said KnoxviUe Southern Railroad; that the sald railroad Company was 
insolyent, and that the property was in danger of wasting by reason of 
many sults brought for the enforcement of liens; referred to the bill above 
descrlbed as already flled by the Central Trust Company; averred the exécu- 
tion of a mortgage by the KnoxviUe Southern in Jiily, 1890, after the debts 
due' the complainant and Some of the défendants were contracted, to secure 
the bonds sued on la the suit of the Central Trust Company; attacked the 
mortgage as illégal and a fraud in so far as it attempted to crente a mortgage 
prior or equal to the Uen of complainants, and made similar allégations with 
référence to a subséquent consolidation of the KnoxviUe Southern Railroad 
Company and the Marietta & North Georgia Railway Company. The prayer was 
for a recelver; for an Injunction against ail the défendants from prosecuting 
clalms to exécution against the KnoxviUe Southern Road and a wasttng of 
its property thereby, and especlaUy against the Central Trust Company's 
prosecution of its biU of foreclosure; for the determining of the amounts due 
the several creditors therein set forth, as weU as those who might become 
parties to the bUl; for a decree declaring the pretended consolidation of the 
t\vo roads and the nxoftgage of 1890, so far as It afCected the rights of lien 
creditors, nuUities; and for a decree that the road be sold, and out of the 
prooeeds the complainants aud other lien claimants be paid their claims. 

It was ordered that thèse two causes be consoUdated on the hearing of a 
irotlon for a rec(^ivBr. A recelver was subsequentiy appointed, The bill of 
yicBee <fe Co. was ordered !o be treated as an insolvent bill, and aU the creâ- 
itors of the KnoxviUe Souihem or George R. Eager were directed to file their 
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clalms iji tl»<» 'cause. OreflUpra ssy^ho M4 alr^afly.ODimnepced irult 1» the state 
court» were permit tedto piQl'ècute thelr suite to jucl,gpie»t, should, ttey so 
désire, and no ftirUier; and ihe transcripta of judgmentç thiis obtained were 
directed to'be filed as évidence bf tiieir clàims lu thecirouit'tsoiiriL 

Snbsequently tlie Contrai Trust Company ffled an amended bUl, In -whlcli it 
statei tliat the défendant corporation named in Its MU was formed by the 
consolidation of tht> Marietta & North Greorgia Railway Company, dnly 
chartered under the laws of Greorgia, and tiie Knox-dUe Southern Railway 
Company^ a corporation du^ chartered under the laws of Tennessee, and 
set out at length the mlleage of the défendant corporation, Including that of 
both roads, and prayed as in its bill. 

Subsequently the Knoxville Southern Railway Company, the Central Trust 
Company, and the Marietta & North Georgia Railway Company aU answered 
the jbm of McBee & Co., in whlch they denled that the KnoxTille Southern 
Bailway Cîompany was indebted to McBee & Co., denled tJiat the complainants 
had any lien against the conipany, and averred that non© of the lien daimants 
made défendants in the bill had a lien, prier to that of the Central Trust 
Company, Thereafter the Oenti-al Trust Company moved to disaniss the péti- 
tion of McBee & Co. for want of jurlsdlction, on the grpumd that when the 
parties in laterest were arranged as parties plaintiff and parties défendant, 
açcording tô thelr Interest in tbe controyersy, there would be foimd among 
the plalntlffs citizens of Tennessee, and among the défendants also a citizen 
of Tenpessee, thé Knoxville Southern Bailwa,y Company. This motion to dis- 
miss wâs overruled. 

The lien claiinants ail came in and flled Intervenlng pétitions settlng up 
claims against tha Knoxville Southern Railway as gamMiee, and ISager as 
principal contracter, in whlçh form their claims had generally been reducod 
to judgments in the state courts; but afterwards, by amèndments, they stated 
thelr claims to be against tl^e Knoxville Southern Railway Company as prin- 
cipal, debtor. liager, as principal contracter, flled a olalm against the Knox- 
ville Southern Railroad for somethlng more tlian $370,000, and. for a lien for 
woi'Ic done and material fumlshed, and set up a judgmeat in the state court 
of Tennessee for thls amount against that company. The answers of the 
Centrai Trust Company to ail thèse pétitions denied any indebtedness due 
from the Knoxville Southern Railroad to the petitioners, or any lien there- 
for, The case was referred to a master to take the testlmony, to consider the 
issues, and report upon the claims of aU the parties. 

Tho master heard much évidence on the numerous issues raised by the 
pleadings. He found that the lien claimants, ail of them, had made their con- 
tracte with Bager as principal contracter, and not with the Knoxville Southern 
Railroad Company; that notbing was due from the railroad company to 
Kager on his oontract for its construction, but that everything due had been 
paid; that the Judgment in his favor against the company was fraudulently 
and collusively obtained, and not blnding on the Central Trust Company; 
that the lien claimants were not, Uierefore, entitled to any lien as subcon- 
tractors nnder the railroad lieu law of Tennessee of 1883. But he found tJaat 
Bager was the principal stoclJholder of the Knoxville Southern Railroad 
Compauj ; that the direetors were his tools, quick to do his blddihg, and that, 
althougli tbe forms of a «eparate corporate existence were main tained, Eager 
was so far the company that the contracts of the lien claimants with Eager 
as principal contracter were in fact with Eager as the agent of the company, 
an undis(?losed principal, and therefore directly with the company; that 
the lien çîajmants were entitled, therefore, to claim as principal contractors, 
and tb assert liens as such; that the Central Trust Company mortgage was an 
équitable lien on the road subordinate to ail liens for construction, worii, or 
materials; that certain other lien claimants— as, for instance, bahks which had 
advanced money to contractors and otliers— dld not corne withln the statute, 
and must be postponed as gênerai credltors of the railroad company. Tho 
circuit court confirmed the niaster's report, and ordered the road sold, and the 
proceeds distributed 8,8 therein directed. A decree for sale pro confesso liad 
already been entered in favpr of the Central Trust Company, on its mortgafre, 
against the Knoxville Southern Railroad Company and the Marietta & North 
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Oeorgia Railroad Company. The Central Trust Company appeals from the 
(lecree postponing its lien to any claim for construction. The lien claimants 
who were postponed by the decree to the mortgage debt, as gênerai creditors, 
tiled cross appeals. 

The questions raised by the parties can hardly be understood without a 
Komewliat detailed description of the construction of the Knoxville Southern 
road and of the Marietta & Noirth Georgia Railroad, of whlch tlie Knoxville 
Southern road subsequently became a part The first Marietta & North 
Oeorgla Railroad Company was a corporation of Georgia, and owned ajnd 
operated a narrow-gauge road, 20 miles in length, from Marietta. In 1881 
It became Consolidated with the Georgia & North Carollna Bailway, of North 
CaroUna, under the name of the Marietta & North Georgia Railroad Com- 
pany, and the narrow-gauge line was extended to Murphy, N. 0. George R. 
Eager, a railroad contracter, whose home was in Massachusetts, acquired an 
înterest In the second Marietta & North Georgia Railroad Company. As the 
président and principal stockholder of the North Geor^ Construction Com- 
pany, a corporation of New Hampshire, and also as an Indlvidual, Eager made 
contracts with the Marietta & North Georgia Railroad Company for widen- 
ing the road to a standard gauge, and increased his stocii and interest in the 
Company, so that he soon secured a controlling interest. The plan of Eager 
and otliers Interested in the Marietta & North Georgia Railroad Company was 
to extend the line of its road to Knoxville, Tenn., by way of Murphy, N. C. 
Aocordlngly, in January, 1887, the Marietta & North Georgia Railroad Com- 
pany executed a mortgage to the Central Trust Company of New York to se- 
cure' bonds to be issued at the rate of $16,000 a mile upon its road hi Georgia, 
and at the rate of $20,000 per mile upon an extension of its road from Murphy, 
N. C, to Knoxville, to be thereafter constructed. The $16,000 a mile on the 
Georgia & North Carolina part of the Une was to be used to take up about 
$1,200,000 of old indebtedness thereon, and to Improve and continue its con- 
struction. The grant in tlie mortgage was of "aU the corporate property and 
franchises of said railway, ail and slngular, the rallway of sald Company, 
now completed or hereafter to be completed, extending from Marietta, in 
Cobb county, Georgia, southerly to the city of Atlanta, Fulton county, in said 
State of Geor^a; also a branch line extending southwesteriy from said Mari- 
etta to a juDction with the Georgia Pacific or the East Tennessee, Virginia and 
Geoij;ia KaUway at or near AusteU, in said Cobb county; also extending 
northerly from said Marietta, through the coimties of Cobb, Cherokee, Pidcens, 
Gilmer, and Pannln, in said state of Georgia, to the crossing of the boundary 
betwoen the states of Georgia and North Carolina, and through the counties of 
Cherokee, Maçon, and Graham, in North Carolina, to the boundary between 
iho States of North Carolina and Tennessee; also through the counties of 
■Vlonroo, Blount, and Knox to the city of Knoxville, in the state of Tennessee; 
also a branch line extending from a point on the line above described in 
Panniii county, Georgia, througli said Fannln county, to Ducktown, in Folk 
countj', Tennessee, togeither with such other branch Unes or extensions of said 
railway in eltlier of said states as the company may be authorized to con- 
struct, and wliich it shall so construct." 

The mortgage contained a covenant that the company would do ail further 
.'lets and œake ail furtlier conveyances reasonably required for the better and 
more effectuai vesting and confirming of the premises thereby granted or in- 
tended to be granted. It was further provided that the bonds should be 
•Kiually secured by the mortgage, although made at dlflCerent times. It was 
further provided that the trustée should hâve the rlght to permit the issue 
of bonds in the proportion and at the rate above stated, upon the completion 
of the several sections of the rallway, and not otherwise; and that the evi- 
ilenee of the completion of any section should be the certiflcate, sworn to by 
tlie engineer of the mortgaglng company having in charge the construction of 
the rallway, and delivered to and received by the trustée. Tliis mortgage was 
reeorded in everj' county through which the Tennessee extension to Knoxville 
was aftenvards built. Some months after the exécution of the mortgîige it 
was found that the more practieable plan for extending the Marietta & 
Korth Georgia Railroad to KnoxvlUe was from the intersection of the Hia- 
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waaseè river wîfli thé NorOi GafoHna and Tennessee state Une,— a change 
whKsb. dld mot vaïy greatly the gênerai direction of the proposed Une, thougb 
the ainendéd Bue passed throwgSi two or tiiree more countles In Tennessee 
and two or tliree less In North CaxoUna. 

Dtulng the year 1887 the clty of KnoxvUle offered to subscribe $275,000 to 
the stock of any road fhat constnicted a Une south towards Atlanta, upon 
whlcih. trains should run from Knoxvllle to Atlanta on or before August 13, 
1890. EJager and his aseodates, ta order to secure thls subscriptlan, and to 
extend the Marletta & North Georgia Rallroad Company to KnoxvUle, or- 
ganized the KnoxvlU© Southern Bailroad Company under the laws oï Ten- 
nessee by a charter dated June 21, 1887. The charter stated the object of the 
Company to be the construction and opération of a railway from KnoxvUle, 
Tenu., to connect wlth the Marletta & North Georgia RaUway Company at the 
State Un© between the states of Tennessee and North Carolina, in the valley of 
the Hiawaasee river, ta PoUs cotmty, Tenu., and also to construct and operate 
a branch of sald rallroad from some convenlent point in Its said Une above 
descrlbed to a point ta said state Une -where ttie Little river crosseâ the state 
Une, whlch Is on the Une between the counties of Blount and Monroe, in the 
staite of Tennessee, by Ihe most practicable routes between sald terminal 
points, passing through the oountlés of Knox, Blount, Monroe, and Polk, ta 
sald state of Teim.essee. The charter provlded that the board of directors 
mlght flx IJie àffioimt of the capital stock, and mlght at any tlme tacrease the 
same if the neceSEiîtîes of the corporation, in their estimation, requlred it. The 
corporation was glven the rlght ta Its charter to borrow money and to issue 
notes or bonds ■ on the faith of the corporate property, and to exécute a 
mortgage or mortgages for the further secUrlty of money thus borrowed. The 
KnoxvlUe Soutitem Cjmpany was organlzed with friands and employés of 
Bîager as Incbrporators and directors and ofBcers, though Eager never became 
anythlng but a stockholder. At a meettag of the directors of the KnoxviUe 
Southern Bailroaâ Company, November 7, 1887, a resolution was adopted, 
as foUows: "That the président be, and he Is hereby, authorized to enter Into 
a contract for tbè building of the road from KnoxvlUe, Tenn., to a connection 
wlth the Marletta and North Georgia EaUroad, wlth such person or persons, 
and on snch terms and conditions, as ta his judgment he may thlnk for the 
beat interest of the company; said contra ot, when made, to be ratlfled by the 
board of directors and spread upon the minutes." 

At a meettag of the stockholders on Juiy 21, 1888, the président reported that 
satlsfaotory progress was betag made ta the construotion of the rallroad by 
ttie North Georgia Construotion Company, wlth wliioh company a contract had 
been made to construct and equip the road on or before August 13. 1890. 
The KnoxvUle Southern road was buUt as an extension of the Marletta & 
North Georgia EaUroad, «and work was done on the whole Une as if it had 
been one road. The Marletta & North Georgia mortgage Ironds were Issued on 
thls theory. The Georgia part was flrst completed. The oertàficates of the 
engtaeer would seem to show that the work on the KnoxvlUe end did not be- 
gln imtU 1889. The contract for the Georgia end was muoh of it with the 
(îeorgia Construction Company, of whlch Eager was président and principal 
or sole stockholder; and the work on the KnoxvUle end was probably done 
chiefly in the name of Eager as an tadividual, principal oontractor. However 
tliis may be, the construction company transferred ail Its rlghts and UabiUtles 
as contracter to Eager some tlme before the labor and construotion herein In- 
volved were fumlshed. The werk whlch Eager dld In constructlng the road 
he did wlth the proceeds of the bonds of the Marietta & North Georgia EaU- 
road Company, wUch he disposed of in London, from tlme to tlme, at 10 per 
cent, discount from their face Value. 

•On the 21st of May, 1890, at a meeting of the board of directors of the 
KnoxviUe Southern road, a contract purporttag to hâve been made on the 
20th of August, 1887, between the KnoxvUle Southern Eallway Company and 
George B. Eager, was. presented to the board of directors, read, ratifled, and 
ordered spread upon the minutes. The contract was signed for the KnoxviUe 
Southern road by A. A. Arthur, vice président, although Arthur was not clected 
vice président untll some time to 1888. The contract by Eager was to bulld 
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and complote a rallroad commencing at a point on the soutb slde of the 
Tennessee river, where the road of the Knoxville Belt Railroad Company 
and the said road connects, within one mile of the dty limita of Knoxville, in 
the State of Tennessee, to a connection with the Marietta & North Georgia 
near where the Hiawassee crosses the North Oarollna and Georgia state Une, 
In aocordancse with the spécifications thereto annexed, upon such route as had 
been or might thereafter be designated hy the party of the flrst part. By the 
third section the railroad company agreed to lay ont the road, and accpilre ail 
neoessary real estate by condemnation, and to make application for necessaiy 
législative authority, and to glve Eager the right to nse the corporate name 
when necessary. By the fourth secUon the railroad cp-mpany agreed that It 
wonid exécute and cause to be recorded in ail countles through which the road 
was or was to be constructed a flrst mortgage upon its main and branch Unes 
of railroad then or thereafter to be completed, and Its franchises, rolUng 
stock, and ail other equipment, to secure the payment of bonds of the railroad, 
or to secure the bonds of any other railroad company taken or used by Eager 
as part of his compensation for building the road, or any portion thereof, 
under thls or any other contraot; and to exécute any other mortgages or In- 
struments which Eager might be advlsed by counsel might be necessary or 
proper to secure any flrst or other mortgage Issued to ald In the construction 
or equipment of said road, or to pay any expenses connected therewlth or 
with the management or opération of the road or the marketing of its se- 
ourlties; such mortgage to be in such form as Eager or his vendees should 
approve. By the flfth paragraph the railroad company agreed to pay Eager 
for the work $20,000 in bonds and the same amount In stock per mile, de- 
ductlng the Knoxville subscrlptlons and any other individual stock subscrip- 
tlons. The stock was to be pald as the mile was graded, and the bonds were 
to be paid as the mile was bullt and ready for the opération of trains. By the 
sixth paragraph the company conveyed aU its property except Its rallroad, 
which it had mortgaged, to Bager as part of the compensation. By the 
seventh paragraph It was provlded that the road should be completed by 
August 13, 1890. By the elghth paragraph there was a mutual covenant to 
exécute aU necessary papers to carry out the contraot, and by the ninth para- 
graph the contract was made blnding upon the sucœssors and assigns of 
both parties. At a meeting of the stockholders, May 21, 1890, thls contract 
was ratlfled, and a resolution was passed that the company should exécute 
aU Instruments necessaiy to fuUy protect any lien of aU flrst mortgage 
bonds issued by this or any other company, and taken or used by Eager as 
compensation for building the road. 

At the seventh meeting of the dlrectors, held July 9, 1890, a resolution was 
passed directing the exécution of a mortgage to the Central Trust Company. 
This mortgage reclted the fourth provision of Bager's agreement, stated 
above; reclted that Eager had duly performed the parts of the agreement 
on his part to be performed; and then stated that. In considération of the 
premises, and in order to secure the flrst lien for the bonds of the Marietta 
& North Georgia Kallroad Company issued or to be Issued on accoimt of 
the construction or equipment of said Knoxville Southern BaUroad up to 
$20,000 per mile, (the terms and effect of which were more particularly de- 
scrlbed In the Indenture of mortgage made between the Marlettai & North 
Georgia Railway Company and the Central Trust Company of New York, 
bearlng date of January 1, 1887, and duly recorded In the counties of Knox, 
Blount, Monroe, McMinn, and Polk, in the state of Tennessee,) the Knoxville 
Southern road conveyed and granted to the Central Trust Company aU the 
corporate franchises and property of said company in and to any railroad 
now completed or hereafter to be completed from a point in or near Knox- 
ville, Tenu., or elsewhere, to a connection with the Marietta & North Georgia 
Bailway Company, together with such other branch Unes or extensions of said 
railway which the company might be authorlzed to construct, and which it 
should construct The defeasance clause was as foUows: 'Trovlded, never- 
theless, that If said corporation shaU well and truly pay the principal and 
Interest of ail of the bonds iss.ued and to be issued by the Marietta & North 
Georgia RaUway Company for the construction and equipment of said Knox- 
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ville Southern road as herelnbefore specified. accordlng to the tru« intent and 
meautog of sald agreement wltli sald Eager, as partlcularly spec^fted in said 
mortgage ffliade by thé Marietta and North Georgla Ballway Company, and the 
bonda therdn mentioned, then tlils Indenture and the estate hereby granted 
shall oeaae and détermine." 

At the meeting of stockholdera, July 11, 1890, whereat 12,051 shares ont of 
12,053 were represented, a re8olutl<m was adopted approvlng the action of 
the board of dlrectors in givtng the mortgage, and directing the président 
and secretary to exécute the saine. The mortgage was executed by the 
signature of Pulstfer, président, and Bradley, secretary, and by the ac- 
Imowledgment of Pulsifer, président, and Bradley, treasurer; Bradley belng 
at the timé both secretary and treasurer. The évidence seems to show that 
there was no publication in the dftily papers of Knoxvllle, Nashville, and Mem- 
phls of notice that either at the dlrectors' meeting of July 9, 1890, or the stock- 
holders' meeting of July 11, 1890, the question of givimg a mortgage upon the 
property; tvas to be considered, as required by the gênerai statutes of Ten- 
nessee. At the meeting of the board of dlrectors on the 22d of November, 1890, 
there was preeented a proposed agreement of union and consolidation t>e- 
tween the Knoxvllle Southern RaUway Company and the Marietta & North 
Georgla Rallway Company. The dndebtedness of each company waa assumed 
by the conSolldated oompany. A total amount of stock was issued equal to the 
capital stock of both companiee. At the annual meeting of the stockholders, 
held the 29th of November, 1890, thèse articles of consolidation were ap- 
proved, and the road has since been operated imder the oontrol of the Con- 
solidated Company. 

AU the work done and matériels fumished for whioh liens were clalmed, 
wlth the exception of those included in the blll of McBe© & Oo., were fur- 
nlshed to Eager or the North Georgia Construction Company as principal con- 
tractor. Snbstantlally ail the work and material were fumished in the summer 
and fall of 1890. The rallroad, 90 miles in length, was oonstructed by Eager, 
and he recdved. In aocordance with the contraot already referred to, $20,000 
a mile In bonds of the Marietta & North Georgla Eailroad Company. He aiso 
reoelved $20,000 a mile in stock as the road was graded, but, as the stock of 
the KnoxvUle Southern BaUroad Company had been fixed at $1,500,000, there 
was not enough stock to pay Bager $20,000 a mile. In November, 1890, It be- 
came apparent that Eager had not paid alwut $300,000 of debts contracted by 
him In the construction of the road, and his credltors were moving to sfcuro 
themselves. R. N. Hood represented clalms agalnst Eager amounting to a large 
sum. At a meeting of the stockholders of the Knoxvllle Southern Eailroad 
Company, held November 10, 1890; Hood appeared as the owner of ooe shan-, 
and Introduced and moved the adoption of certain resolutions upon the sub- 
ject of Eager's debts, whlch, after recitlng that there remained due to George 
B. Eager, on his oontract with the Knoxvllle Southern, the sma of $300,000 of 
the stock of sald company; that Eager had acted at ail times for the rallroad 
comiMiny tn lettlng contracte to build the road and in making cooitracts for 
materials fumished in its construction; that In order to pay Eager this amoimr 
it would be necessary to Increase the capital stock of the company, which It 
was not désirable to do; that Eager was the principal and majority stock- 
holder of the Knoxvllle Southern Eailroad Company; that Eager, assented to 
the resolutions, and that the KnoxvUle Southern deslred to honestly and fairly 
discharge its légal obligations to the oontractors for work done and materials 
fumished in its construction,— finally resolved that the stockholders refuse to 
Increase the capital stock of the company; that Eager, in making contracts for 
work done and materials fumished was aotlng for and on behalf of the com- 
paEny, and aU contracts made by him were in fact made by the company; that 
the company acknowledge itself Indebted to the persons, firms, and corpora- 
tions contracting with Eager to the extent of $300,000, and that the samo 
should be settled and paid by the directors in cash. Thèse resolutions were 
referred to a commlttee, to make report thereon. At a subséquent meeting the 
commlttee reported that the statements In the resolutions that Eager wa.s 
acting at ail times for the KnoxvUle Southern Company In lettlng contricts 
and buUding the road were not true, but that Eager acted for himself, iu 
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accordance wlth the contract of August 20, 1887, as an Independent con- 
tracter. They found due to Eager, however, for extra work, $61,925, and for 
■work done on the pennanent Une, $40,000, and also $300,000 full value of 
stock over and above the capital stock of $1,500,000. The commlttee reported 
that the company conld not, under its charter. Issue $300,000 of stock, and they 
therefore Intervlewed Eager, and suggested that he take stock In the Con- 
solidated Company. Thls he declined to. do. The commlttee reported that 
they could not agrée with Eager as to the valuation of the stock, and that 
Eager suggested an arbltratlon on that question, to be left to the présidents 
of three of the largest baniis In Knoxville, their valuation to be concluslve to 
both jMirties. At a subséquent meeting, three men,— Hood, Luttrell, and 
Elsher,— each of whom elther had a personal interest as a lien clalmant or rep- 
reeented such clalmants, reported that their valuation of the $300,000 of stock 
was $270,000 In cash, whereupon the commlttee were Instructed to settle wlth 
Eager upon the basls of their report and this arbltratlon. As a matter of 
fact undlsputed, the stock of the KnoxvUle Soutliem Rallroad Company was 
worthless at thls tlme. 

Subséquent to this report, ail the lien clalmants, except the complainants 
in the blll of McBee & Co., brought suits In the state courts of Tennessee 
against Eager as principal contractor and the company as gamishee, to 
establish a lien against the company on the Indebtedness thus owlng from 
the company to Eager, under the mechanic's lien law of Tennessee, passed In 
1883. Judgments were allowed to go In favor of thèse Uen clalmants. Eager 
also recovered judgment against the company for $383,764, as due him under 
the contract. The chief and only évidence of the Indebtedness of the Knox- 
ville Southern Rallroad Company to Eager In the suits against It as gamishee 
and In Eager's suit was the admission of thls indebtedness as spread upon the 
minutes of the company in the marnier above stated. The attpmeys of the 
rallroad company, employed by Bradley, président of the railroad, and one of 
the settllng commlttee, agreed to the amounts due each plaintiff In thèse 
audts, and also to the amount due Eager, as admltted by the stocldiolders' 
meeting. 

It should be sald that when S. B. Luttrell, as the assignée and trustée of 
Eager for the benefit of his credltors, filed an Intervenlng pétition asldng for 
distribution ont of the proceeds of the sale of the Knoxville Southern Rall- 
road Company to pay his judgment for $383,764, the Central Trust Company 
flled an answer defending against the same on the ground that It was ob- 
tahied by fraud, and that In any event It was not blndlng on It as the 
mortgagee and trustée for the bondholders, because recovered in an action to 
which It was not a party. The company also filed a cross blll against Luttrell, 
trustée, and Eager, praying the court that the Judgment might be set aside as 
a nuUlty, on the ground that the same was obtained by fraud and collusion. 
As already stated, the master reported that there was no actual indebtedness 
of the KnoxvlUe Southern Rallway Company to Eager, and that the judgment 
in favor of Eager against the railroad company was colluslvely and f raudulent- 
ly obtained, and that the sald judgment was not oonclusive upon the Central 
Trust Company; but reported that the cross bill of the Central Trust Com- 
pany, askiag to hâve the judgment set aside, should be disallowed and dis- 
missed. 

Butler, Stillman & Hubbard, Henry B. Tompkins, and Tillman 
& Tillman, for appellant. 

Washbum & Templeton, Greene & Shidds, J. W. Cal4well, and 
Hood & Gates, for appellee. 

Before JACKSON and TAFT, Circuit Judgea, and BAKR, Dis- 
trict Judge. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court: 

The Central Trust Company, after answering the bill of McBee 
■& Co., challenged the jurisdiction of the circuit court to entertain 
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it, by â':ittie»^pn*t6 dismiss, ànd the déniai of its motion is one of 
its à9simjiii|lits' ,of error. The juri^diction was sustained by 
Judge Key in jth!e court below on the ground thajt the bill was 
ancUlary to the biïl of the Central Trust Company against the 
Marietta & Hortà Georgia Eail-way Company. It was said by Mm 
that, as the bUi of the Central Trust Company prayed the court 
to take ^possession of and sell the property in which McBee and 
other lien claimants asserted an interest, and thus prevented the 
latter from pursuing their usual remedy against the property in 
the staté courts, they must hâve the right to appeal to the fédéral 
court to save their rights and protect their interests, either by en- 
joining the trust company from proceeding under its bill, or by 
adjusting priorities between them and the trust company, even 
if the lien claimants, as between themselves and the Knoxville 
Southern Eailroad Company, might not hâve hàd the requisite citi- 
zenship to entitlé the court originally to take jurisdiction of McBee's 
bill as an independent bUl in equity. We think this was a correct 
View of the law under thé décisions both of the circuit and suprême 
courts of the United States. See Conwell v. Canal Co., 4 Biss. 195; 
Minnesota Co. v. St. Paul Co., 2 Wall. 609; Krippendorf v. 
Hyde, 110 U. S. 276, 4 Sup. Ct. Eep. 2T; Pacific R Co. v. Missouri 
Pac.Ey.Co., 1 McCrarj^, 647, 3 Fed. Eep. 772. 

By the c'onsolidation, McBee & Co. and the other lien claimants 
were put in the position of interveners in the original action 
brought by the Central Trust Company. Certainly, in that ca- 
pacity, the circuit court for the eastern district of Tennessee would 
hâve jurisdiction to consider their claims. It cornes with a bad 
grâce from the Central Trust Company to object to the jurisdiction 
of the fédéral court to do equity to lien claimants in respect to 
property which by its own application has been taken into the 
custody of that court, and ont of the reach of lien claimants, by 
ordinary process in the state courts. It is by no means clear that 
the bUl of McBee & Co. could not be considered by the fédéral court 
as an independent bill; but, as the jurisdiction can be sustained 
on the ground already stated, it is unnecessary to consider the bill 
in this aspect. 

The liens of the contractors and material men are asserted under 
an act of the législature of Tennessee, passed March 29, 1883. The 
flrst section of the act provides that when a raUroad company con- 
tracts with any person to construct or repair any part of its rail- 
road, or to furnish material for such construction or repair, or to 
superintend the same, the person so contracted with shall hâve a 
lien for the amount of the debt thus contracted for and incurred, 
to continue in force for six months after the performance of the 
work or the delivery of the material, and untU the termination of 
any suit commenced within the six months for its enforcement. 
The second section directs in what courts, how, and in what manner, 
the suit shall be brou^t to enforce the lien conferredMn the flrst 
section. The third section of the act provides that when, "any 
principal contractor [by which is meant one who contracts directly 
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■with the raiiroad companies] shall refuse to pay any subcontractor, 
material man or other person employed by him to assist in the fiil- 
flllment of Ms contract, sucli subcontractor or other person may, 
by giving notice to the railway company of this fact, and the 
amount and value of the material and labor furnished, bind any 
amount (not exceeding the amount claimed) then due and owing 
from the company to the principal contracter, and the amount so 
claimed shaU be a lien in favor of the claimant superior to ail 
others, to continue ninety days from the service of such notice and 
untU the termination of a suit begun within the ninety days to 
enforce it" Provision is made for the railway company to relieve 
itself, if sued by the principal contracter, by paying the amount 
claimed into court, where the contracter and subcontractor, duly 
summoned, shall try the issue between them. The claim provided 
in this section may be enforced by the subcontractor or other per- 
son by suit against the principal contracter as debtor and the 
railway company as garnishee. The fourth section makes provision 
for the employés of the subcontractors, and permits them, in a 
prescribed way, to acquire a lien on the debts due from the prin- 
cipal contracter to the subcontractor. 

Under this law, the contracter must deal directly with the com- 
pany to secure a lien for his work or material, or, if a subcontracter, 
then he can hare no lien on the raiiroad, unless at the time that 
or after he serves notice of his claim upon the company the com- 
pany shall owe meney to his principal on the contract which his 
subcontract lias helped to perform; and his lien is limited to the 
amount se due and owing to his principal. In other words, the 
security of the subcontractor is the balance due the principal con- 
tracter from the company when the company receives notice of the 
subcentracter's claim, and, after notice is given, the lien of the sub- 
contractor is transferred from the balance due on the contract to 
the corpus ef the raiiroad, pre tante; but, if there is ne balance 
due on service of the notice, there can be ne lien. 

In the considération of the liens adjudicated below two questions, 
therefore, arise: First, did the lien claimant deal directly with 
the company, as principal contracter? Second. If the lien claim- 
ants were subcontractors under Eager as principal contractor, was 
there any sum due Eager, as such principal contractor, from the 
Knoxville Southern Eailroad Company, after the company was 
notifled by the subcontractors of their intention to claim liens? 

1. The theory upon which the master and the learned court 
below held that ail the intervening petitioners dealt directly with 
the Knoxville Southern Eailroad Company as principal contractera 
was that Eager was an agent of the raiiroad company in making 
the centracts. One may be liable for the acts of another as Ma 
agent en one of two grounds: flrst, because by his conduct or 
statements he has held the other eut as his agent; or, second, be- 
cause he has actuaUy conferred authority en the other to act as 
such. The master reported te the court below that in no case did 
Eager, under or in the name of the Knoxville Southern Eailroad 
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Company, make any contract with any one doing work or furnish- 
ing marterial for the road; that the men who contracted with 
Eager knew very little of Éager, saw Iiim only occasionally, made 
no inquiry into his real relation to the company, what interest 
he had in it, or how he obtained money to carry on the work. 
In substance, the master reported that the intervening peti- 
tioners believed that they were dealing with Eager as principal 
contractor. The proof fully sustalns this conclusion. Ail the esti- 
mâtes introduced in évidence upon which payments were made, bear 
the name of Eager as principal contractor, and every circumstance 
in the case rebuts the idea that the intervening petitioners either 
believed or had reason to believe that they were doing their work or 
furnishing their material to the company instead of to Eager. 
The most conclusive évidence on this point is that nearly every 
one of tilie intervening petitioners subsequently brought suit and 
recovëred judgment on his daim in the state court against Eager 
as princlflal contractor and against the company as garnishee. 
It is said that this does not estop the lienholders from showing 
that Eager was actually the agent of the company, because Eager 
and the company had fraudulently misled them intô thinking that 
there was no such relation of agency between him and the com- 
pany. Cîonceding that no estoppel arises f rom the judgments, they 
hâve great probative force in establishing that neither Eager 
nor the company did anjrthing or said anything from which the 
petitioners could infer the existence of the agency. Indeed, the 
very argument upon which the effect of the judgments as an es- 
toppel iagainst the présent contention of the petitioners that Eager 
was the agent of the company, is sought to be explained away bas 
for its promise that the petitioners had no reason to suppose that 
Eager was anything but the principal contractor, and were led 
to believe, both by him and the company, that no such agency 
existed* 

It foUows, necessarily, that Eager was not the agent of the 
company in contracting with the petitioners for the construction of 
the road, unless the company had in fact conferred authority upon 
him to act as its agent in the matter. An agency is created — au- 
thority is actually conferred^*-very much as a contract is made, 
i. e. by an agreement between the principal and agent that such 
a relation shall exist. The minds of the parties must meet in 
establishing the agency. The principal must intend that the 
agent shall act for him, and the agent must intend to accept 
the authority and act on it, and the intention of the parties must 
find expression either in words or conduct between them. Now, 
did the relation in fact exist? There certainly was a contract 
between Eager as an individual and the Knoxville Southern Eail- 
road as a corporation, entered into before May, 1890, and probably 
much earlier, — certainly before any of the construction, lien claims 
for which are hère involved, was contracted for, — ^in which Eager 
agreed to construct the road at a priée of $20,000 in bonds and 
{^0,000 in stock per mile, and other considérations. It is said 
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that this contract was a s\\a.m and a fraud, dated back nearly 
three years, to save the bondholders of the Marietta & North Geor- 
gia Eailroad Company, and to cheat the petitioners ont of their 
claims. The fact that the contract was signed by Arthur as 
vice président shows that it must hâve been executed some months 
after its date, because the date is August 20, 1887, and Arthur 
was net elected vice président untU 1888. Moreover, it was dur- 
ing 1888, that the président reported to the stockholders that the 
work was progressing under the North Georgia Construction Com- 
pany as contracter, instead of Eager. But the contract was spread 
on the minutes of the company in May, 1890, so that it must hâve 
been executed before that time. The évidence of one or two wit- 
nesses points to its existence before March or April of that year. 
Ail of the work and labor sued for below was contracted for by 
Eager after March, and substantially after May, 1890. Even if 
the réduction of the contract to writing was delayed until 1890, 
this by no means shows that there had not been before that time 
a verbal contract, the terms of which had been fuUy understood 
between the parties. AU the circumstances point to the existence 
of such a contract. Eager was principal stockholder and prési- 
dent of the North Georgia Construction Company, which was re- 
ferred to on the company's minutes as contracter in 1888; and 
Eager says that this company transferred its contract liabilities 
and rights to him. This is entirely consistent with the proba- 
bilities, and there is nothing in conâict with it. Now, whether 
the contract of the company was originally made with the Geor- 
gia Construction Company or Eager is immaterial in this discus- 
sion, if neither was the agent of the company, but was an inde- 
pendent contracter. The delay in the exécution of the formai 
contract with Eager was doubtless due to the fact that, in the 
minds of the individuals whose duty it was to attend to it, the 
Marietta & North Gteorgia Eailroad Company and the Knoxvîlle 
Southern Eailroad Company were the same enterprise, and 
Eager's contract with the former was supposed to cover his work 
on the latter road, just as the bonds and mortgage of the former 
were evidently supposed to be, in eflect, the bonds and mortgage 
of the latter. There is not, however, anywhere in the proof, 
a single circumstance or statement that either the company or its 
directors intended, or that Eager intended, his relation to the 
company in constructing the road to be anything other than what 
he always said it was, and what the petitioners understood it 
to be, — ^that of principal contracter. The proof is undisputed 
that Eager received the bonds at the rate of $20,000 per mile of 
completed road from the trust company as contracter, and that 
he sold them as contractor, and this during the years from 1887 to 
1890. He never accounted te either railroad company for the pro- 
ceeds of the bonds. Neither company ever demanded such an ac- 
count from him. He took them as his property, — as his compen- 
sation under a contract for work done. Such conduct is not to 
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be reéoiielléd'-wlth Ms beiag an agent êither in the wàtÊoi* in 
thé né^Uéti^n vit hondsi •' ,■ , 

Wé aré^Clearly of tlxe épinion, therefore, thàt the coùïràet oî 
AugtliÉ, 188ï|, iwhenever executed, correctly represents Eâger'a 
actual TéI«MoB to the company in constmcting its road. The Con- 
tract wai«''Oné ont of wMôh Eager hoped to make profit fM" hîln- 
self. It'id'saia that it is%ne of those contracts frequèntly con- 
demned l^ làé -SUppeme court This Is ttue; but the tîbe of such 
contracts is àot that they do not represent the real relation be- 
tween the: parties, but thiat they are contracta màde by a cor- 
poration 'W^ith one who exercises such an undue influence over 
the directors, by reason of his relation td them as principal stock- 
holder or otherwise, that it is inéquitable and unconscionable for 
him by euch influence to seeure individUal profit to hiittiself at the 
expense of the corporation and its other stockholders and bond- 
holders. On this ground, thë other stockholders or the bondhold- 
ers or the corporation itself niay call upon a court of equity to set 
aside the contract against the other party, but no third person 
can deny îts légal eXisteùtie so long as those who are parties to 
it do not Object to it. It is manifestly absurd to say that the 
petitioners who supposed they were dealing with Eager as an 
individual werè injured by a contract made by him with the 
Company for his personaJ beneflt and profit, on the ground that 
he unduly used his influence with the directors of the company 
to seeure this advantage to himself. As they were not injured 
by it, they cannot complain Of it. 

The reasoning by which thè master, and presumably the court 
below, reached the conclusion that Eager was the agent of the 
company, may be seen from the following passage in his report: 

"Above it was sald that thç JKnoxville Southern Rallroad Company haid 
caùy a formai existence becausë of Eager's owi^ership and control and direc- 
tion of ail its affaire and its offlcers and agents. This is true; but still In 
trying to discover and enforce the rights of the parties who may hâve dealt 
with sald company and with Eager it is impossible to Ignore the légal ex- 
istence of sald company. Blager's omnipotence was exerolsed through formai 
légal methods, and his power was derived Irom and based upon the large 
stock he held In the company, which he recelved as part pay for tlie building 
of the road. But this taterest of Eager in the road, and his control of the 
company and ail its offlcers and agents, made him its gênerai agent,— its 
plenlpotentlary; and whatsoever he dld in the building of the road, whatever 
contracts he made, or were made by agents of his, for materlal or worli for and 
upon sald road, must be regarded as acts and contracts of the company itself, 
and blndlng upon it He oould not, by hiding his true relation to the com- 
pany, shield the company from liaWHty to those he dealt with, as soon as the 
fact^ were lînown that U^blllty niight be asserted." 

We are whoUy unable to concur with the foirêgoing. Whether 
Eager hid his true relation to the company dépends on whether 
he was its contractor or its agent. He said he was its contractor, 
and nothing stated by the master shows otherwise. The corpora- 
tion was a légal entity différent from Eager, having its existence 
under the statutes of Tennessee, and govérned by its directors 
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in accordance with the law of ita création. Its directors made 
a contract with Eager. They intended that to be a binding con- 
tract on the company. Eager intended it to be. The company, 
through its légal and authorized governors and agents, therefore, 
made a contract with Eager. There is no law which makes it 
impossible for a majority stockholdér to enter into a contract 
with his company. Wright t. Railway Co., 117 U. S. 72, 95, 6 Sup. 
et Kep. 697. As already explained, the company may appeal 
to a court of equity to set such contract aside, if it is unfair or 
unconscionable, for frand or undue influence; but until this is 
doné the contract expresses the true relation between the parties. 
The fact that a man has controUing influence with another does 
not make him that other's agent unless the other intends such re- 
lation to exist, or so acts as to lead third persons to believe that 
it exista. What is true between individuals is true between an 
individual and a corporation. In the case at bar the master 
fuUy admits that there was no holding out of agency in Eager 
by the company. His finding that an agency in fact existed rests 
simply on the influence which Eager had over the company, and 
not in any intention of either that Eager should act as its agent 
in the construction of the road; and his conclusion is reached 
in the face of the fact, which he fuUy admits, that they both in- 
tended Eager to be an îndependent contracter. The master's con- 
clusion cannot be supported. 

What has been said does not apply to McBee & Co. or to the co- 
complainants in their bill, or to the intervening petitioners, if any, 
who did not reduce their claims to judgment against Eager, for 
McBee and the others contend that they made their contracts 
directly with the KnoxTille Southern Eaiïroad Company, and re- 
fused to deal with Eager. The master made no express flnding 
on thia question. The évidence is conflicting. It was not neces- 
sary for the master, in the view he took of the case, to consider it. 
As the case must go back for other reasons, we shall not discuss 
this question of fact before it has passed under the considération 
of the master, to whom it should be referred for report. Nor do our 
remarks apply to the four petitioners below who recovered judg- 
ments against the company for rights of way conveyed directly 
to the company. We think they are entitled to a lien for the 
purchase price, and that the decree in their favor should be af- 
firmed. 

2. The second question is whether there is anything due Eager, 
as principal contractor, from the company for constructing the road. 
If there is any balance due, then, under the act of 1883, already 
referred to, to the extent of that balance, the intervening petitioners 
hâve a lien on the corpus of the railroad and the proceeds of its 
sale. It is said on behalf of the petitioners that the indebtedness 
of the company to Eager is conclusively established as against the 
Central Trust Company by the judgment which Eager recovered 
against the Knoxville Southern EaUway Company in the state 
court for about |383,764 The master reported that this judg- 
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sieaÉ had been fraudulently and coHusively obtained, as averred in 
ttemssiik'er ànd cross bill of the Central Trust Company, and that 
nothing was due Eager. An etaminatîon of the évidence, espe- 
cially of the minutes of the Knoixville Southern Company, leaves 
no doubt that the judgment was the resuit of a conspiracy between 
Eager, the représentatives of certain of the intervening petitioners, 
and the^liaht ofiBcers of the KnoxVîlle Southern Railroad Company, 
to place upon the minutes of that company an acknowledgment of 
an iudebt^ness to Eager of a sum sufficient to pay ail the interven- 
ing petitioners ont of the corpus of the rpad, and a surplus to Eager, 
although no such indebtedness in fact existed. However meritori- 
ous the claims of the petitioners agaînst Eager as principal con- 
tractor, it was a manifest fraud for Eager, Bradley, Hood, and 
others using Eager's controUing voice aniong the stockholders, to 
make an admission for the company of its indebtedness to Eager 
that was false to the knowledge of every one taking part in it. One 
thing done in the schéme is enough to characterize the whole trans- 
action. By the contract Eager was entilled to |20,000 of stock a 
mile for 90 miles. The capital stock of the company was only 
Çl,500,000. This left |300,000 of stock which the company could 
net deliver except by increasing the stock to $1,800,000. Its 
charter gave the company full poAver to do so. Eager refused to 
permit this to be done, and refused to accept $300,000 of stock of 
the Consolidated company about to be formed. The committee 
reported, in the face of the plain words of the charter, that the com- 
pany had no power to increase its stock. It was then solemnly 
decided to refer the question of the amount due to Eager, in lieu of 
this stock, to three arbitrators, who were ail of them interested 
and active in securing payment of the subcontractors' claims 
against Eager, They reported that they had concluded to âx the 
amount due, in lieu of $300,000 of stock, at $275,000. It is undis- 
puted that at that time the stock; was worthless, and that the road 
was insolvent. Eager had 11,505 shares of a total of 15,000 at that 
time. What pecuniary advantage could it hâve been to him to 
hâve received 3,000 shares more in an insolvent corporation of 
which .he already had nearly three-fourths of the capital stock? 
The arbitrators' report Eager and other stockholders accepted as 
proper, and directed the company's oflicers to settle with Eager 
on this adjudication, and the previous report of the stockholders' 
committee that he was entitled to about $100,000 for extras. The 
officers of the company foUowed the directions of this vote of the 
stockholders, employed counsel, who appeared in ail the suits 
brought by Eager and his subcontractors, and admitted the in- 
debtedness of Eager to be as voted by Eager and his fellow stock- 
holders at the meetings above referred to. No court of equity would 
allow judgments thus obtained to hâve any evidentîal effect against 
one whose interest in the property of the railroad company 
vested before the action of the stockholders' meeting so that his 
rights were prejudicially affected thëreby. Freem. Judgm. (4th 
Ed.) § 250. 
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We are thus brought to tlie question whether the Central Trust 
Company had any interest in the property of the Knoxville South- 
ern which entitled it to object to and dispute the amount and 
validlty of the judgnients of Eager and the other petitioners estab- 
lishing liens against the road. ïhe mortgage of January, 1887, 
did not secure to the mortgagee therein any title to the railroad in 
Tennessee, because the Marietta & North Georgia Eailroad Com- 
pany, a corporation of Georgia, is not shown to hâve had any 
I)ower under the laws of Tennessee or of Georgia to mortgage 
after-acquired railroad property in Tennessee. The mortgage bonds 
under that mortgage, however, were given to the contractor of the 
Knoxville Southern Eailroad Company by the Marietta & North 
Georgia Eailroad as his compensation for building the road, which 
both companies intended should ultimately become a part of the 
railroad of the Marietta & North Georgia Company. The Knox- 
ville Southern Eailroad Company agreed with its contracter, who 
negotiated the bonds for the purpose stated, that it would give a 
mortgage on its road to secure those bonds. The Knoxville South- 
ern Eailroad Company had power under its charter to issue bonds 
and mortgage its railroad to secure them. It would be yielding to 
a mère technicality to say that it could not, under such a power, 
mortgage its road to secure the bonds issued to build its road, 
simply because the bonds were issued in the name of some other 
company. The debt was really the debt of the Knoxville Southern 
Eailroad Company, and the bonds represented the debt. When 
the Knoxville Southern Company agreed with Eager to give a mort- 
gage to the Central Trust Company to secure the bonds used by Mm 
in building its road to the extent of $20,000 a mile, it did what it 
had the right and power to do, and what it was its duty to do. 
This agreement created an équitable mortgage upon the Knoxville 
Southern Eailroad Company as old as the contract between Eager 
and it, of which it was a part. The contract goes back by its date 
to August, 1887, and by the évidence at least to March or April, 
1890. It is said that the mortgage executed in July, 1890, in ac- 
cordance with the agreement with Eager, was defective, for the 
reason that the meeting of stockholders at which it was authorized 
was not called by advertisements in a newspaper at Knoxville, 
NashvLUe, and Memphis, as required by statute. The mortgage was 
approved by ail but two shares ont of a total of nearly 12,000 shares 
of stock. We shall not stop to consider this objection. It is 
enough to say that the resolution of May 20, 1890, and the mort- 
gage, whether defectively executed or not, gave the Central Trust 
Company, representing the bondholders, an' équitable lien on and 
interest in the railroad of the Knoxville Southern. Some point 
is made that the Toad as described in the 1887 mortgage is not the 
same as the one which was buUt, but we do not regard this as 
material. The language of the granting clause of the mortgage 
is ample to include any extension of the Marietta & North Georgia 
Eailroad Company, as the Knoxville Southern in fact was. Nor do 
we think there is any difflculty in the description in the mortgage 
v.57K.no.7— 49 
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ol Jnly, 1890. It idçQtiûed the road intended to be mortgaged be- 
yond dispute, and nothing else is needed in a description. It 
granted ail the property of the company "in and to any railway 
now completed, or hereafter completed, from any point in or near 
EnosxTille, Tennessee, or elsewhere, to a connection with the 
Marietta and North Georgia EaUway Company, together with 
such other main and branch Unes or extensions of said railway 
as the Company may be authorized to construct, or which it shaU 
construct." This description can only apply to the Knoxville 
Southern EaUroad as built, and it sufflciently describes that. If 
the Central Trust Company acquired an équitable lien and interest 
in the property of the Knoxville Southern Railroad Company as 
early as March or April of 1890, then it certainly will be protected 
in a court of equity against fraudulent and collusive judgments 
estabiishing prior liens upon the property rendered long subséquent 
to the time when it acquired its interest. It was held in the case 
of Hassall v. Wilcox, 130 U. S. 493, 9 Sup. Ct. Rep. 590, that a judg- 
ment in a state court against a railway company, recovered in ac- 
cordance with a statute securing a contractor's lien thereon, was 
not even prima facie évidence in a foreclosure suit against the mort- 
' gagée, because the statute under which the lien was recovered 
made no provision for such a gênerai notice as to give it validity 
as a proceeding in rem. It was there held that it was essential 
,to a proceeding in rem that there should at least be constructive 
notice by some form of publication or advertisement to adverse 
claimants to appear and maintain their rights. As in the Texas 
statute, 80 in the Tennessee statute applicable to this case, no 
notice, either personal or constructive, to other than the parties, 
was provided for. If the judgments, therefore, against the Knox- 
viUe Southern Railroad Company are to be taken simply as judg- 
ments in personam, it would seem to foUow that the Central Trust 
Company was not bound by the flndings and conclusions thereof, 
unless it was privy to the Knoxville Southern Railroad Company 
at the time the judgments were rendered. Freem. Judgm. § 154. 

It is said, however, that as the interest of the Central Trust Com- 
pany was only an équitable one, and the Knoxvil]e Southern Rail- 
road Company represented the légal title, the trust company is 
bound by the judgments as privy to the railroad company. 
Whether this distinction can be supported we need not détermine. 
We do not rest our conclusion a» to the effect of thèse state court 
judgments upon the principle laid down in Hassall v. Wilcox, but 
rather on the actual fraud and conspiracy of the officers and stock- 
holders of the railroad, instigated and connived at by Eager and 
the représentatives of the intervening petitioners in allowing such 
judgments to go against the company in order to defeat the equita- 
.ble claim of the Central Trust Company, and to obtain an unlawf ul 
priority over it. 

It is objected to the mortgage of July, 1890, that it was a préfér- 
ence of one creditor by an insolvent corporation, and therefore void 
under the law of Tennessee. If the intervening petitioners below 
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have any claim at ail against the KnoxviUe Southern Bailroad Com- 
pany, their claim is a lien prior in right to that of the Central 
Trust Company, and therefore they are not injured by the mortgage. 
If they hâve no claim against the Knoxville Southern Bailroad 
Company, then they certainly cannot object to any disposition 
which that company may make of its property. There are no 
gênerai creditors in this case entitled to make this objection to the 
mortgage. The only gênerai créditer of the Knoxville Southern 
Eailway in the whole case is the Mechanics' National Bank for 
$3,000 on a draft discounted after the mortgage was given. It 
cannot object to previous conveyances by its debtor to secure a 
valid debt. 

With référence to the question vehether there was any indebted- 
ness of the company to Eager or not, we hâve examined the record 
with care. The committee of stockholders reported that there was 
$100,000 or more due for extras, in addition to the $275,000 already 
alluded to. As this was the committee which took part in the 
fraudulent settlement already alluded to, the evidential weight 
of their report is not considérable. The amount due, if any, dé- 
pends upon the exact terms and requirements of the contract be- 
tween Eager and the company. That refers to certain spécifica- 
tions, which are not set forth in the record. The view which the 
master took below of the relation existing between Eager and the 
company enabled him to reach the conclusion that the intervening 
petitioners were entitled to liens against the company without re- 
gard to the indebtedness of the company to Eager. We do not 
think that the question of the company's actual indebtedness to 
Eager was as fuUy presented on the évidence, or as fuUy considered 
by the master, as the importance of the issue, under our view of the 
relations of the parties, requires. For that reason we do not pass 
upon it, but remand the case to the court below, with instructions 
to refer the question of the indebtedness of the company to Eager 
to the master for further considération and report, with leave to 
ail parties in interest to adduce such further évidence as they may 
désire. 

We hâve thus far considered this case in the light of the pro- 
visions of the act of 1883. Under that act we conclude that the 
intervening petitioners can only claim as subcontractors, and hâve 
no lien against the railway company, unless they can establish an 
existing indebtedness on the principal contract from the company 
to Eager, and then only to the extent of that indebtedness. There 
are two other acts of the législature of Tennessee to which référence 
has been made by counsel for the appellees, and upon which reliance 
was had by the master and the court below. They deserve notice 
hère. The first act was approved February 24, 1873, (Acts 1873, 
p. 8, c. 8,) and gave authority to certain railway companies of the 
State to issue Consolidated or income bonds, and to mortgage their 
property to secure the same for the purpose of paying otf their 
indebtedness. Section 5 of the act provided that the provisions of 
the act should in no way impair any lien or mortgage or priorities 
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of lien that the state of Tennessee, or any individual, or any cor- 
poration, had upon any of said railroad companies, or npon tlie 
property of such companies, and contained a proviso also that no 
such mortgage should bar any judgment against any "such" rail- 
roads ior work or labor done, or damages done to person or prop- 
erty. The ôther act was passed in 1877, (chapter 72, p. 92,) to 
amend the law in relation to the consolidation of raÛways, and 
contained this proviso at the end of section three: 

"Provlded further, that no railway company shaU hâve power under this 
act, or any of the laws of this state, to give or exécute any mortgage, or other 
kind of lien, on Its railway property in this state, wtiioh shall be valid and 
blnding against judgments and decrees, and execattons issued therefrom, for 
tlmbers fumished and work and labor done on, or for damages done to 
persons or property in the opération of its railroad in this state." 

The effect of this proviso was considered hy the suprême court 
of Tennessee in a learned and convincing opinion by Judge Lurton 
in Frazier v. Eailway Co., 88 Tenn. 138, 12 S. W. Eep. 537. It was 
there decided that the proviso applied to ail railroads of the state, 
and had not been repealed by a gênerai act in 1881, authorizing 
railroad companies to issue mortgages; that the législature had the 
right to impose the limitation as a condition précèdent to the exer- 
cise by the companies charged with public functions of the power 
to mortgage ail their property. The case there considered was a 
suit to f asten as a lien upon the property of the East Tennessee, 
Virginia & Georgia Railroad Company a judgment for damages 
sustained by the plaintiff f rom the opération of the same road when 
it was owned by a railway company against whom a mortgage 
had since been foreclosed, and from whom title had passed to the 
défendant. It was held that the lien was valid and binding, 
under the act of 1877, upon the road in the hands of the purchaser. 

We do not think that thèse acts, or the principles announced in 
Frazier v. Bailway Co., hâve application to the case at bar. The 
judgments, decrees, and exécutions for timbers furnished and work 
and labor done on, or for damages done to person or property in 
the opération of, its railroad, referred to in the act, are judgments, 
decrees, and exécutions against the railway company; and there- 
fore the timber furnished and the work and labor done must be 
so furnished and done that under the laws of Tennessee the company 
would be liable to pay for them to the contracter or material man. 
If, as we hâve f ound, under the act of 1883, the subcontractor or 
material man had no claim against the company except after notice, 
and then only for the balance due the principal contracter, a judg- 
ment or decree could not be properly rendered against the company 
in favor of a subcontractor if no balance was due the principal con- 
tracter. If, however, such a judgment is obtained by a fraudulent 
statement of that balance, the statute of 1877 was clearlj not in- 
tended to prevent a court of equity from disregarding it, and ex- 
amining the évidence, and determining therefrom whether any 
balance in fact existed. It is obvious, therefore, that ander the 
circumstances of this case the acts of 1873 and 1877 add nothing 
to the force of the act of 1883. 
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We hare considered the validity of the mortgages under which 
the Central Trust Company daims, and the right which the Cen 
tral Trust Company dérives therefrom, only for the purpose of 
determining that it bas a sufificient interest in the property to 
give it a standing in this cause to object to the validity and en- 
forcement of the claims of the interrening petitioners agâinst the 
property of the Knoxville Southern Eailroad Company. The right 
of the Company, as the mortgagee under the Knoxville Southern 
mortgage, to hâve the property sold, cannot be contested by the 
intervening petitioners, unless they hâve themselves an interest 
in the property; that is, unless they hâve a lien under the act of 
1883. If they hâve a lien under the act of 1883, it is indisputably 
prior to the rights of the mortgagee, the Central Trust Company; 
and after the sale of the road, which they pray, and which is also 
prayed by the Central Trust Company, their liens, if any exist, 
should be satisfied before the Central Trust Company receives 
any of the proceeds. If they hâve no lien upon the road, then it 
is immaterial to them what the exact right of the Central Trust 
Company is, and they cannot object to the équitable relief which 
has been accorded to the Central Trust Company by the decrees 
pro confesso against the Knoxville Southern Eailroad Company 
and the Marietta & North Georgia Eailroad Company, namciy, of 
the foreclosure of the mortgage, sale of the road, and distribu- 
tion of the proceeds. It foUows, therefore, that after the pajments 
of the liens which are found to be valid against the railway Com- 
pany in favor of the intervening petitioners, the proceeds must 
go to the Central Trust Company upon its mortgage! 

Thèse views render it unnecessary for us to consider the consoli- 
dation of the Knoxville Southern Eailroad Company and the 
Marietta & North Georgia Eailroad Company, its validity or its 
eiîect. 

The decree is reversed, with instructions to the court below to 
take such further proceedings as shall be in accordance with this 
opinion. 

Cross Appeals. 

A number of lien claimants filed cross appeals. One of them, 
the Mechanics' National Bank of Knoxville, sought to hâve a lieu 
declared in its favor for three drafts. The flrst, for |2,000, was 
drawn by George E. Eager in favor of the North Georgia Con- 
struction Company upon H. A. Eager, treasurer, Herald Building, 
Boston, Mass., and was indorsed by the construction company, by 
George E. Eager, président. No liability appears on this draft 
against the Knoxville Southern Eailroad Company, and no reason 
is shown why recovery should be had against that company thereon. 
The third draft, for |2,535, was drawn lyj George E. Eager to the 
order of the North G«orgia Construction Company upon H. A. 
Eager, treasurer, Herald Building, Boston, Mass., and indorsed by 
the North Georgia Construction Company, by George E. Eager, 
président There is nothing upon the face of this draft, and noth- 
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ing in the évidence, to indicate that this is an obligation of the 
Knoxvillei Southern Railroad Company. The two foregoing drafts 
are within the class of debts already referred to in the opinion, 
made with Eager as contractor and an individual, but held by 
the master to be debts of the company, on the ground that he was 
acting as agent for the company. The second draft, for |3,000, was 
drawn by the Knoxville Southern Kailroad Company, by Melvin 
E. Gay, treasurer, in favor of itself, on the North Georgia Con- 
struction Company, Herald Building, Boston, Mass. It was ac- 
cepted by the improvement company, by H. A. Eager, treasurer, 
and indorsed by the Knoxville Southern Eailroad Company, by 
Melvin E. Gay, treasurer, and George E. Eager, président. This 
draft was duly protested, and entitled the holder to a judgment 
against the Knoxville Southern Eailroad Company as an indorser. 
The façt that the money on the draft was deposited to the crédit 
of Eager, and was used by him to pay for labor and material in 
the construction of the road, cannot by any theory of law give 
to the holder of the draft a lien under the act of 1883. It mates 
the holder simply a gênerai creditor of the company, and entitled 
to share in the proceeds after those who hâve liens upon the 
iproperty shall hâve been paid, if any surplus remains. The ap- 
peal of the Mechanics' National Bank is therefore dismissed. 
I The appeal of the State National Bank is also dismisied, for the 
ireasona that the drafts upon which it sought to hâve a lien ad- 
judged to it against the Knoxville Southern Eailroad Company show 
that they were drafts drawn by George E. Eager and accepted by 
H. A. Eager, and did not hâve upon them any indorsements or 
acceptance of the Knoxville Southern Eailroad Company. They 
are not, therefore, claims against the railroad company, and the 
appeal of their holder, the State National Bank, ia dismissed. 

We hâve considered ail the other assignments of error that hâve 
been brought to our attention. There are some gênerai assign- 
ments of error based on exceptions which appear in the record, 
but which are not referred to in the briefs of counsel, and which, 
in such a voluminous record, it is not possible for us to consider 
without having our attention called to them speciflcally, in ac- 
cordance with the rule requiring that assignments of error shall 
fully point ont the action of the court objected to. For thèse rea- 
sons the crôss appeals are ail dismissed. 



HOLLADAY et al. v. LAND & EIVEB IMP. CO. 
(Carcult Court of Appeals, Seventh. Circuit. October 2, 1893.) 

No. 58. 

PABTNBRSHiP—SETTr.BMBNT—EQUiTY— Lâches. 

After the death of one of two copartners engagea In land spéculation, a 
settlement of the copartnership affairs, which had been beguu during the 
llfetime of the deceased partner, was consummated by hls exécuter and the 
surviving partner, and a deed of the land glven by the executor to the 
survivlng partner. The executor had been the confidential agent of the 



HOLLADAY V. LAND & EIVEK IMP. CO. 775 

deceased partner for years, and was espedally charged In the wlll wlth 
the duty of settllng np the deceased partner's offairs. HeU that, In the 
absence of proof of actual fraud, the settlement thus made was con- 
clusive on the heirs and devlsees of the deceased partner, when attacked 
for the first tlme nearly 24 years after the settlement, and after the 
exécuter and the survlving partner were both dead, and ail books and 
papers relatlng to the partnershlp affairs had been destroyed. Woods, 
Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

In Equity. Suit by the Land & River Improvement Company 
against Lavinia H. Holladay and others to quiet title to certain 
lands. Decree for complainant. Défendants appeal. Affirmed. 

Statement by FULLER, Circuit Justice: 

The Land & River Improvement Company, a corporation organized under 
the laws of New Jersey, flled its bill of complaint in the United States cir- 
cuit court for the western district of Wisconsin on the 4th day of Septem- 
ber, A. D. 1890, to quiet title to lots 1 and 2, and the S. W. %, of the N. 
E. 14 of section 14, in township 49, range 14 W., in the county of Douglas 
and State of Wisconsin, containing 113.80 acres, against Lavinia H. Holla- 
day, Jesse Holladay, Minnesota E. Tytus, John B. Tytus, Charlotte E. 
Webb, William F. Webb, and George W. Bwing, the heirs and légal repré- 
sentatives of George W. Ewing, deceased. The bill set up a partnership for 
dealing in real estate between Madison Sweetser and George W. Ewing and 
claimed the entire interest in the lands in controversy, under Madison Sweet- 
ser, through a settlement with the executors of George W. Ewing, in pursu- 
ance of whleh a deed of Ewing's interest therein was given by them to Sweet- 
ser, dated December 11, 1866. The answer admitted the partnership, but as- 
serted title to an undivided one-half interest in the real estate; It being con- 
tended that the deed of December 11, 1866, was unauthorized, fraudulent, 
and void. By stipulation, it was agreed that défendants might hâve the 
same relief upon their answer as If they had flled a cross bill. 

The original agreement between George W. Ewing and Madison Sweetser 
bore date May 25, 1855, and read as in the foot-note.' 

>Whereas, the sald Madison Sweetser has, as shown by his statement dated the Slst 
inst., and herevinto attached, contracted for and partially secured the right and title 
and ownership of certain half-breed Sioux Indian lands, and also hopes and expects to 
secure the right, title, and ownership, by pre-emption or squatter or claim title and 
otherwise, to certain other lands at Traverse des Sioux, and at other points and places 
within the territory of Minnesota, and in other states and territories; and whereas, 
the said Sweetser is désirons of securing the co-operation and advice and assistance of 
the said George W. Ewing, party of the second part aforesaid, in consummating and 
securing said purchase of lands, lots, etc., now partially secured, and which he may 
hereafter secure, directly or indireotly: 

Now, then, therefore, be it known that we, the said Madison Sweetser, party of the 
iirst part, and the said George W. Ewing, party of the second part hereto, do and hâve, 
this day and by thèse présents, entered into this agreement for the purpose of making 
and consummating said purohases and said claims, and of such other lands and lots as 
they may deem it advisable to purchase and secure in said territory of Minnesota and 
elsewhere. The said Sweetser will spend most of his time up in Minnesota territory, 
and will give this land business his personal attention; this being deemed important 
and necessary in effeoting purchases f rom half-breeds and others, and also in perfect- 
ing the claims which he has or may hereafter make or purchase or trade for, or other- 
wise procure, from or through other persons. And more especially is it important and 
necessary that the said Sweetser shall watch olosely, and give his personal attention 
to securing and consummating and perfecting the title to ihe lands and lots now and 
hereafter to be claimed by him at and near the town of Traverse des Sioux, in Nioollet 
county, in the territory of Minnesota, and also the claim made at Swan lake, in said 
territory. Thèse said claims and purchases, and any and ail other claims and pur- 
chases, or rights or titles, obtained, procured, and to be procured hereafter, by the said 
Sweetser, either directly or indireotly, whether in his own nanje or in the name of the 
said Ewing, or of any other person or persons, are ail to belong, jointly and equally.to 
the said Madison Sweetser and to the said George W. Ewing, each to own and to bave 
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iThe statement attached was dated May 21, 1855, and slgned by Sweetser, 
-■Vï^o therein asserted: "In the treaty with the Sioux of JtUy 15, 1830, and 
ratifled Febniary 24, 1831, provision is niade for the half-breeds o£ said 
Indlans In article 9; for a tract of country, say tbirty-six miles long by 
fifteen wide, containing say 540 sections or 551,640 acres of land. I now 
control flve miles, or the Interests of flve half-breeds, to wit, A. J. Campbell, 
Scott Campbell, Batrlce Campbell, Bosaline Campbell, and HyppoUte Camp- 
bell, &c., &c." 

the one eqnal half thereof, and they are to be so held in trust one for the other. And 
upon request the titlea are to be made so (onô to the other, as the case may be) oy exe- 
cuting proper deeds or other bonds or conveyances, or, if held for joint and mutual 
henefit, then the party holding any suoh titlë, shall, upon request, give and make to 
the other the proper and necessary déclaration of trust, fuUy stating that fàct. This 
may be desired where the said parties mutually agrée to sell, or hold for sale, any par- 
ticular tract or part of tract. Where they do net agrée to sell, then the titles shall be 
made equal half to each, in the way and manner hereinbefore provided. 

This agreement for purchasing and seouring lands for joint acoount through the Per- 
sonal attention of the said Sweetser is to continue for three years, unless sooner dis- 
continued by mutual agreeinent of the parties. It is believed that $3,000 will be ail that 
will be reqtiired to enable the said parties to secure what joint lands they now hâve in 
view. If, however, they flnd it profitable, and they are able to do so, and willing, they 
can increase the aggregate amount o( their joint puroliases and joint investments. 
Each party is to advance his equal half of the funds necessary to make their joint pur- 
chases contemplated by this agreement; and, should the sàid Ewing advance more 
than the Bttid Sweetser doés, then and in that case the said Sweetser will hâve to re- 
imburse him the one-half thereof, with interest thereon. If found advisable, some of 
the lands and property thus jointly procured may (both parties consenting thereto) be 
sold, and the proceeds be equally divided, gr again reinvested in lands ortown property 
on joint account. The funds advanced by either party for making any of theae said 
joint purchases, or for def raying neoessary expenses, etc. , shall in ail cases be refunded 
to the party advancing the same, with interest thereon, as soon as the same can be 
realized f rom sales of any of the joint property. 

The said Sweetser to open and keep a set of joint land books, and keep regular ac- 
counts showing ail proper expenses and costs of making purchases, securing claims, 
etc., and be will take necessary vouohers for ail moueys, etc., paid out for and on ac- 
count of this said joint property, real-estate business, where the amount excoeds say 
$20, ail of Which he is to report and submit to the said Ewing for his examination, and 
whenever called on so to do; and, also, be is to report to the said Ewing, from time to 
time, each and every purchase, when and as made, showing what it is, its cost, descrip- 
tion, and what the title is, how derived and how held, etc., and that the same is for 
and on aooount of this said joint land business. At the expiration of this said agree- 
ment, or before, — that is to say, whon it is discontinued, and brought to a final close, — 
then, if not done before, ail the debts due from the joint concern to either the said 
Sweetser or the said Ewing, or to any other person, must be settled and paid ; and then 
the lands, lots, or other joint property, and any and ail moneys or notes or bonds or 
other things, belonging to the said joint real-estate business, must be equally and 
fairly divided between the said Sweetser and the said Ewing, each to hâve and own 
the equal one-half thereof. 

It is understood that the said Ewing is not expected to give their joint land business 
any of his personal attention in Minnesota territory, or where any of the said joint 
purchases may be made, (as this part of the business is to devolve on said Sweetser;) 
but the said Ewing is to aid by advising and correr>ponding with said Sweetser. when 
called on so to do, and he is to assist in anything that may require attention at Wash- 
ington city, or elsewhere where he may be, so far as it may be in his power so to do. 
And it is expected that the said Sweetser and the said Ewing will consult and corre- 
spond fuUy and freely in relation to ail they do in this joint land-purchasing business. 

AU necessary expenses inourred by either party in attending to this joint business 
shall be mutually borne and paid by them jointly, and, of ail thèse and ail other outlays 
and expenditures, the parties are to keep correct accounts and make full exhibits, one 
to the other, upon, request. 

If the title to any joint property procured under this agreement shall be in the name 
of Madison Sweetser aforesaid, or George W. Ewing aforesaid, the same shall be held 
in trust by the one holding it, and half of the same shall belong to the other; and, if 
any titles shall be in the name of any other person or persons, it is to be for the said 
Ewing & Sweetser and in trust for them, and the half thereof to be surrendered and 
ïnade over to either, upon request from them or either of them, or from their légal rep- 
résentatives. 

And it is further agreed that the said Madison Sweetser is to hâve and be allowed 
for his said personal services and attention to this said joint land business a salary of 
$600 per annum, to be taken from the joint funds, so that said Ewing will pay the one- 
4jjf thereof , or $300 per annùm, as his part of said salary. 
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AugTist 12, 1857, a supplemental agreement was executed by Sweetser and 
Dwing, as glven below.' 

'The pnrchases and arrangements and negotiations for purohases, and interests, 
made and making and In contemplation by the said Madison Sweetser, under our said 
annexed agreement, being larger and more extended than was at flrst contemplated, 
and the said George W. Ewing having advanced to said Sweetser, in ail, a much larger 
amount of money than it was flrst supposed would be needed, (the amount so furnished, 
up to this date, Seing eight thousand dollars, or more, as said Sweetser's several re- 
ceipts to him therefor will show,) and the said Ewing may (if needed, and he feela 
wlUing hereafter to do so) advauce some more money, and as some of the half-breed 
lands and town-site property already purchased hâve been and can and may be sold 
by the said Sweetser, if deemed advisable, and thereby add to our cash means, it is 
now thought advisable, and agreed to between ns, that the said Sweetser shall con- 
tinue to extend and add to our said joint land and town property purohases, either by 
încreasing our shares and interests, direct and indirect, in town sites, or in the Dakota 
or other land companies and associations formed or forming hère or elsewhere for 
the purpose of securing lands and town sites in this territory and elsewhere, by making 
settlements thereon, or by pre-empting, or by claiming under the gênerai town law or 
under licenses to trade with Indians, or by laying on half-breed Sioux Inâian land 
Bcrip upon the government lands, or in any other way or manner deemed most advisa- 
ble to secure the same, or any shares or interest therein. And it may be Well to pui'- 
chase a few more of the said half-breed Sioux land scrip, or to purcbase lands or town 
property, in some way, so far as the joint means within said Sweetser's hands now 
or hereafter may enable him to do, and in this way prudently to extend and add to 
our joint real-estate interests under our existing agreement, which the said Sweetser 
can do with the concurrence of the said Ewing. 

The joint Wabasha interest, our large interest at and near Traverse des Sioux, Swan 
lake, and half-biced Sioux Indian land, and town sites and lands, thus far secured and 
contraoted for (under our agreement) by said Sweetser, it is hoped, will resuit favor- 
ably; and the said Sweetser is to aim to perfect, as fast as practicable, our titles there- 
to. He is to cause our land scrip to be located to the best advantage, and, when 
necessary to accomplish this, he can sell an interest in a part, say one-half, at say fiva 
dollars per acre, on like terms as he is about arranging with Messrs. (ïilman and 
Walt. Our Wabasha interest is believed to be, prospectively, quite valuable, and this 
is to be carefuUy looked after, in order to enable said Sweetser to consummate ail of 
said purohases, and the titles thereto, and also such other purchases as he may make, 
and to secure other landed and town-site interests as herein, and under our original 
agreement, are contemplated. It is agreed to continue and extend our agreement two 
years longer, which will make it terminate on the 25th day of May, eighteen hundred 
and sixty, (1860,) unless the s^me should be previously discontinued by consent and 
agreements between the parties, or by the death of one or both of them. And for ail 
the time this agreement shall continue in force f rom and after the 25th day of May, A, 
D. ï§58, the said Sweetser is to be allowed for his services at the rate of ten hundred 
dollars per annum, instead of six hundred dollars, which is his salary under the orig- 
inal agreement, and payable in the same way and manner. As the said George W. 
Ewing is not expected to be the résident or acting partner under this joint real-estate 
agreement, nothing herein contained shall be so construed to preolude or prevent him 
at any time, should he désire to do so, from purchasing real estate for himself or for 
other persons with his own or their funds, within this (Minnesota) territory or else- 
where, during the existence of this agreement, but in doiug so he would not, of course, 
interfère with any purchases which the said Sweetser might désire to make for the 
joint interest under this agreement; and, should the said Sweetser désire to purcbase 
some résidence property for himself with his own individual funds, he can do so, net 
interfering with purchases made for joint account. Should either or both of the par- 
ties to this agreement die before the business under it is flnally closed up, it is believed 
and intended to hâve it so fuU, plain, and expiicit that their légal représentatives 
could ^o on and close it up fairly, and carry out our intentions, as tneant and intendec' 
by us, in good faith, which is to say that half of ail the profit or gains, either in prop- 
erty or money, or whatever may beremaining on hand, (after the joint debts are paid, 
and ail moneys advanced by either are paid back with,) shall belong to each, and shall 
be so made over promptly and in good faith. Most, and perhaps ail, of the titles, 
agreements, obligations, growing up in this business, will be made in the name of 
Madison Sweetser, the acting partner. Thèse he will hold in trust for himself and for 
said Ewing, or his légal représentatives or assigns, ail of which he is to surrender and 
make over upon request, as stipulated and provided in this agreement. Said Sweetser 
being a résident and active party iu this real-estate business, it is tliought best that 
the titles and other papers shall be made to him, and in his name, to facilitate the 
transaction of the business. In aU large and important transactions of either pur- 
chases or sales, the said Ewing is to be flrst consulted, and his cousent obtained, be- 
fore making thé same, unless where there is an emergenoy, and it would be uuaale iç 
defer it for this purpose. 
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Maroh 3, 1860, the lands In coatifovérsy, the légal tltle 1» whteh was in 
Hyppolite Campbell, were conveyed to Ewtag by Sweetser under power of 
attorney from Campbell. July 28, 1860, Ewing attached to certain lists of 
lands, including those In controversy, the following memoranduiti under hls 
hand and seal, wltnessed by William Lytle and B. D. Miner, and acknowl- 
edged that day before Lytle as notary public: 'The foregoing d^crlbed lands 
and real estate, lylng in the states of Minnesota and Wisconsin, were ao 
quired by Madison Sweetser as per agreement between him and myself dated 
25th of May, 1855, and the subséquent amendments thereto; and they are 
now deeded to me by sald Sweetser in trust for hlmself and me jolntly, sub- 
ject to ail the conditions contained in said agreement and amendments 
thereto." 

During the latter part of 1865 and the early part of 1866, Mr. Ewing seems 
to havô been urging Sweetser for a full settlement of ail their transactions. 
January 7, 1866, Sweetser wrote Ewing a letter. In which he said: "You 
propose to sell me your Interest in our landed opérations under our agree- 
ment for original cost and Interest. I now accept your proposition, and wiU 
be ready as soon as time will permit us to examine the matter, and détermine 
the ainount. Wlth this view, I wish you would hâve Mr. Lytle prépare a 
statement of accoimt, including only suoh as properly belong to expenditures 
for real estate." 

January 30, 1866, B. D. Miner, acting as the agent for Ewing, wrote to 
Sweetser, stating that Col. Ewing continues in lU health, and "Is very anxious 
to close ont ail business affairs with you and ail others; and, with thIs view, 
he h.6Â taHy empowered me to arrange hls affairs so as to make full and 
complet© settlements of aU hls unsettled affairs. Acting under this author- 
Ity, I now propose that he shall quitclaim to you aU of the hiterests he may' 
hâve acqulred by conveyances made to him by you, as attorney for other 
parties, of lands In Minnesota and Wisconsin, described as follows, to wit, ' 
[then follows a list of lands, not including those in controversy,] at and for: 
such sum as may be agreed on between you and I. You wUl therefore, If 
you wlsh this matter setûed, state what you will give in cash down, or on, 
short time wlth approved securlty, for such quitclaim. You, better than any' 
one else, know what the property is worth. This complicated matter must| 
be adjusted in some way or other, and I am determined that we wiU be rldj 
of the annoyance and perplexlty attending it, and hâve already, according 
to prevlous notice to you, ceased paying taxes. If you make such a proposi-' 
tion as is acceptable, I shall require of you the surrender of tlie déclaration] 
of trust, and the cancellng of the original agreements and amendments, and 
a release from ail further clainis against Colonel Ewing on account of the 
same, so that we may be relleved from ail further trouble, lltigation, or ex- 
pense in relation thereto. If you make suoh a proposition as ma^ be accept- 
able, the proceeds, when and as paid to me, wiU l>e used to refund to Colonel 
Ewing, as far as it may reach, the large amount of money which he has fur- 
nished you, from time to time, to be invested in that country. This proposai 
to be good fôr 30 days, and no longer." 

By letter of February 8, 1866, Sweetser withdrew the offer contained in 
the letter of January 7th, and, referring to the fact that it had been stated 
by Miner and Ewing that, by their opérations, Ewing and Sweetser had failed 
to acqïdre title to any property, said: "I accept that as the conditions of 
that conoem, with the remark that this resuit lias been reached by refusai 
to carry into eflect the written and implied agreements to furnish means, 
* * * If you wlU make me a proposition what Mr. Ewing will take for ail 
Interest acqulred, whether Personal or real, by Ewing and Sweetser, I will 
then conslder the matter. * • • If neglected mudti longer, ail will be lost. 
liemember, I do not propose to purchase a release of the lands alone men- 
tioned in your schedule. I mean ail aoquired by Ewing and Sweetser, 
whether In hls or my name. You should know that I know what they are, 
and, when you furnish me another llst, let it be a correct one. You under- 
stand me; to make your proposition for ail your interest; and let your com- 
.«lunications l>e conflned to business, if you expeot them to reçoive atten- 
tion." 
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A letter from Sweetser to Ewlng followed on the iTth of March, in which 
he protests that the letter from Miner o( the 30th of January does not glve 
a schedule of ail their joint property, and says: "I understand you desired, 
to get rid of ail our matters. This is the only way I can conceive to settle 
the matter. Do you désire to sell or puichase ail our interests? If so, what 
■will you take, or what wlU you giveî I will be prepared in the spring to 
dose the matter in some form. I cannot consent it shall rest as at présent. 
I cannot afiford to glve my thne and fumish money to pay the expenses for 
taliing care of the property. If there is no other way, thé property must be 
sold to pay the debts; but I will either purchase or sell, and arrange the 
matter to relleve you of further trouble. It strikes me we should be able to 
do this, in and of ourselves. With this view, will you hâve a full and com- 
plète accoimt made of your expendltures In our joint interest, and foihvard 
the same to me? * * * I propose to sell ail, or purchase ail; not a part. 
Close at once aU interests, for we hâve been quite long enough joint owners, 
and I understand this to be your wish. At least, you hâve so stated re- 
peatedly. ♦ • • Let us, in good falth, close." 

March 26, 1866, Ewlng wrote to Sweetser, (the letter being In the hand- 
writing of William Lytle, but signed by Ewing,) saying: "Under my spécial 
direction, Mr. Miner, my gênerai business agent, on the 30th of January last, 
made you a written proposai in référence to the affairs of Ewing and Sweet- 
ser in relation to lands in Wisconsin and Minnesota. He has not assumed 
any authority not vested In him. The list of property fumished thereln was 
full and complète, except as to that then and now in lltigation. You were 
requested to aiHx to each tract such a price as you were willlng to pay there- 
for. This was done at your suggestion, as you hâve frequently stated to me 
that you désire to purchase my interests. I know of no better way for you 
to acquire my interest. The offer of the SOth of January last, above re- 
ferred to, was made in good faith, and I expected that you would afflx to the 
descriptions such priées as you would pay for them, if they are of any value. 
I hâve already notlfied you that I will not fumlsli any more money to be 
used in any manner eonnected with that real-estate business. I hâve fur- 
nished you with a large sum of money, and hâve had no returns. The title 
to the lands described in the schedule furnished you on the 30th of January 
last, by you put in, are mainly worthless. Where the tltles are not worthless, 
the property is. This Is the condition in whlch I find myself, after having 
expended so large an amoimt of money. I now ask you to take back your 
tities, and surrender to me the déclaration and agreements between us in 
relation thereto. You can hâve your tltles at your own priée, and on your 
own tenus. What remains, not induded in the schedule, can be settled 
hereafter. I hâve determined to rid myself of ail mixed interests, and with 
this viewl made you the offer of the SOth of January last, whlch I now 
renew. If not arranged within the next sixty days, I shall sell the property 
for whatsoever it wIU brlng, and apply the proceeds to the payment of the 
debts of the eoncem." 

March 30, 1866, Sweetser wrote to Ewing and Miner that he had had an 
interview with a gentleman from New York on the subject of purchasing 
Mr. Ewing's interest In the affairs of Ewing & Sweetser; that he supposed 
Mr. Ewing proposed, in good faith, to sell his Interest at cost and interest, 
to save hls advances, which might be lost unless protected, "which he dé- 
clines aiding to do to save his interests, as weU as to protect, to some extent, 
my labor and advances. I hâve been trying to protect ail by a sale, with the 
promise to further labor, if the sale should be made, to develop the prop- 
erty. ThIs is a matter of business, and not favor. Do you stIU désire to 
seU? And, if so, I am authorized to offer you your entire advancement, with 
the interest; to pay you $5,000 in hand; notes, with Interest, and bond and 
mortgage, for payment of the balance, with such payment as you may agrée 
upon. I can, by sacrifice, make this arrangement. Do you accept? I am 
prepared to make any sacrifice to close this whole matter. The gentlemen 
gave me 15 days for answer." 

On the 6th of April, Sweetser wrote Miner that he desired to purchase 
ail of Ewing's interest, not a part; but, referrlng to the letter of January 
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SOth, hewoBld say that he wowld giveiEwing $100 for ail the property men- 
ttp^çd, in tl^ie list of that date. On the same day, and in answer to a letter 
trqrn lililie^, Sweetser wrote, "I àm not able, if I were disposed, to make 
thç piirchase; but since I came east I haye given the subject my atten- 
tion, tQ carry out what Mr. E. said he was désirons of doing, and what I 
gaid, I would do, i. e. pay him his money with interest. I hâve been ne- 
gotiating for that purpose; not to make money myself, but to get him out, 
as he seemed to désire, and to get other parties In his stead, •who would do 
their part in protecting the properly, and in the end save a small Interest 
to inysejf , and to compensate me for years of expense and hard labor. Now, 
ypu and he can say to me, in a proper writing, that you will take the propo- 
sition of principal and Interest with four or five thousand dollars in hand, 
t>nd the balance in payments. Then I hâve somethlng to act upon. But 
I mus<; bave a definite and certain semething, to get gentlemen to advanèe 
their inpney. I am, in pther words, negotiating for him. If somethlng Is 
not dPPe^ the property wiU go to waste. No one need expect me to do the 
work and pay the money. Should you agrée to send me a written, fixed, propo- 
sltjpn, I wiU then be able to act I bave reason to know I can carry into 
pffec^i my propositipn to you. Any personal interest between us, I will 
ài-range myself, in making out the cash adivanced. I want included there- 
in the last mortgage given him on my house. The concern owes me that 
j>mpùnt, àhd more,— also, the $100 advanced me to go to New York, and 
attepd the Bratt case." 

Under date of April 8, 1866, Mr. Sweetser again wrote to Mr. Miner that 
the gentleman whom he had been expectlng to purchase Mr. Ewing's entlre 
interest, had not retumed, but that be hoped, through another party, to 
arrange the same matters, and said: "I will give you $20,000 for aU inter- 
est he has In the Ewing and Sweetser matters, his releasing mortgage on 
my house, ^iid lot, excepting the original mortgage for the purchase money, 
whtch I will arrange besides, pay him down on the purchase say $4,000 or 
$5,000, and more, if I can; the balance secured by notes and mortgage on 
thé property." Or, he says, he will give up aU agreements and papers of 
eveiy kind relating to the business, and release aU interest In and to the 
property, by Ewing placing him where he was when he commenced. He 
adds: "I bave borrowed some money, say $3,000, which has been expended 
in and about that business. The payment of any amount shown to be 
expended by me since thls business commenced will apply to the payment 
of the original mortgage on my property, the balance to be paid me, what- 
ever It may be. AU I désire is to be placed in money and property where 
I commenced, with the loss of my labor for twelve years. Answer. Will 
you accept either proposition? I désire, as much as you or he, to hâve thls 
matter closed, if it can be, and I hâve been laborlng to that end for the 
last six months." 

Ewing replied April 14, 1866. lïe refers to Sweetser's letters of April 
6th and 8th, and says, referring to that of the 6th: "The proposition made 
you in Jânuary last by my agent, B. D. Min^r, was made in good falth, and 
by it I wlU abide. So your proposition Is accepted, and I will give you. 
twenty days to make the payment. On the payment, I wlU quitclaim and 
relinquish to you aU the interest that I hold In and to the property named 
in said sçhedule of January last, by yom* complying with the requirements 
and stipulations therein contalned. I had hoped you would hâve corne 
out to Fort Wayne, as proposed by Mr. Miner, when you and he could bave 
negotiated, and closed up the whole matter. The proposition contalned in 
youi- letter of the 8th, above referred to, I cannot accept. The secnrlty for 
the money I bave loaned you at différent times I consider amply good. 
^our note seçured by mortgage on the property named In your list of Janu- 
ary last would be of no value to me, as you bave indlcated in the offer you 
hâve made for it. I shaU hâve the quitclaim deed prepared at once, and 
hav©; it executed. I will leave it in the hands of my agent, B. D. Miner, 
at Fort Wayne, with directions that he deliver It to you on your complyin.cr 
with the requirements of the said January letter, which also contains the 
list lOf . the property to be deeded you under this arrangement. I trust that 
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you wiH come forward without delay, and take back the worthless titles 
you hâve placed In me. What remains can be settied and adjusted by us 
at some future day, as I hâve heretofore advised you." 

April 30, 1866, Ewing executed Ws qultclalm deed to Sweetser, embracing 
the lands set forth in the letter of January 30, 1866, by the same descrip- 
tions, net including the lands In controversy and some other lands, and 
reciting a considération of $100. This deed contained 3,939.11 acres of land, 
and the deed of December 8, 1866, hereinafter referred to, embraced 543.80 
acres, maliing 4,482.91 acres in aU. The mémorandum of JUy 28, 1866, 
covered 2,324.31, and 160 acres therein described were not mentioned in tho 
subséquent transfers between the parties. The deed of April 30th was 
presumably left with Miner, and the exact day of Its deUvery was not shown 
by direct évidence. 

On the 29th of May, 1866, George W. Ewing, who was a citizen of Indiana, 
reslding at Ft. Wayne, died testate. His will bore date February 17, 1866, 
and was duly admitted to probate in Allen county, Ind., October 2, 1866, and 
in PoUi county, Wis., October 5, 1866. Bynim D. Miner and William A. 
Ewing were appointée executors. Miner resided at Ft Wayne; and Ewing, 
in Ohio. The fomrth clause contained a description of certain real estate, 
which the testator directed to be improved and leased as should be deemed 
most advisable by the executors, and the income derived therefrom be paid 
one-third to each of his tliree children durlng their natural lives; and the 
disposai of the real estate was expressly forbidden during the life of any 
of the children, the same to be in the mean time "under the control of my 
executors." The slxth clause provlded that the executors should, in order 
to carry ont the trust rejrosed in them, flrst apply such of the personal estate 
as they may see proper, and then to make sale of such of the real estate as 
was not embraced in the fourth clause as should be necessary to carry out 
and effect the objects and purposes of the will, and thus continues: "Before 
maklng such sale or sales of real estate, the same shaU be appraised by two 
respectable cltizens of the vicinity of the real estate to be sold, and shall not 
be sold for less than two-thirds of the appraised value; and my executors 
are authorized and empowered to make ail such necessary sales and con- 
veyances without application to any coin-ts for that pm'pose. And my 
executors are hereby also empowered to make conveyances for such real 
estate as I may hâve disposed of and not conveyed, and to receive the rents 
and the profits of ail my real estate. And, also, my said executors, out of 
any moneys in their hands, arising from sales or otherwise, are fully author- 
ized to pay taxes on ail my lands, and ail other necessary expenses, salaries, 
and eosts of executing this will, or defending and protecting any of the 
property of which I may die seised." The twelfth clause bequeathed to 
Ewing's "friend and faithful bookkeeper, William Lytle, any and ail claims 
that I may hâve against him at the time of my decease, and I relinquisli 
ail such claims, and direct my executors to deliver up to him ail évidences 
thereof: provlded, and on condition, that he remain and continvie in the 
employment of my executors, in and about the business of the settlement 
of my estate, for a term of froni one to two years, at a fair compensation." 
By the thirteenth item, "in view of the long and intimate relations exist- 
ing between myself and my worthy friend Byrum D. Miner," the sum of 
$2,500 was bequeathed, and it provlded that, beoause of "his long and inti- 
mate connection with my gênerai -business," Miner should be his active 
exécuter, and give his personal attention to settling up and protecting the 
estate. By the fourteentli clause, the sum of $10,000 was set apart "to be 
placed in the hands of my friend Byrum D. Miner, as trustée," for the pur- 
pose of "the support, maintenance, and éducation, during their minority, of 
William E. Miner and George E. Miner, two children of the said Byrum D. 
Miner." By the eighteenth clause, aU the residue of the estate, not other- 
wise disposed of, was bequeathed to the three children of the testator, share 
and share alike, but not to be partitioned or otherwise disposed of by them 
until the executors should détermine that it Was not necessary for the pur- 
pose of improving the property mentioned in the fourth clause of the wiU. 

On the 3d day of October, 186T, at 3 o'clock P. M., the quitclaim deed of 
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Ewlng to Sweeteer, of April 30, 1866, was filed for record In the office of 
the reglSter of deeds for pïç couûty of Douglas, Wis., and on the same day, 
at 3:15 P. M., a qultclaliw deed to S'weetser, éxecuted and acknowledged by 
Miner and Ewlng, as éxécutors, Deceinber 8, 1866. Thls deed conveyed an 
undivided half of the land In question and Some other, net Included in the 
deed of Aprll 30th, and Its contents are sufflclently referred to hereafter. 

December 8, 1866, a release from Madison Sweetser to the exécutera of 
George W. Ewlng was executed, declaring the contracts ended, the execu- 
tors and the heirs and légal représentatives discharged from liability to 
Sweetser, or any one else, growing ont of the business, and covenanting 
to hold the estate harmless. This release was witnessed by William Lytle 
and George W. Ewing, and bore a United States revenue stamp, canceled 
as foUows: "S., 8-12, 1866." 

December 11, 1866, Sweetser executed his note for $100, promising to pay 
B. D. Miher and William A. Ewing, or order, $100 one day after date, with 
interest. Thls note was swom to by B. D. Miner, July 19, 1875, as a claim 
In favor of Miner and Ewlng, as executors of George W. Ewing, and filed 
agalnst the estate of Madlson Sweetser, deceased, on that day. 

December 11, 1866, the executors executed another qultclalm deed to 
Madlson Sweetser, conveylng the entirety of the lands embraced in the 
deed of DeCember 8th,. and recitlng that it was given in full settlement of 
the partnershlp affatrs, as herelnafter set forth. This deed was witnessed 
by William Lytle and D. B. Kentner, and acknowledged before Lytle, and 
was flled for record In Douglas county, Wis., October 3, 1867, at 3:30 P. M. 

The deeds of December 8th and llth, and the release, were in the hand- 
writlng of Lytle. Upon the agreements of May 25, 1855, and August 12, 
1857; the Statement dated May 21, 1855; and the déclaration of trust of July 
28, 1860,— appeared the foùowing Indorsement in the handwritlng of William 
Lytle, and signed by Sweetser, and by Miner as executor, ail in red ink: 
"Canceled by deeds and agreements of December 8 and 11, 1866." This 
indorsement upon the dupllcates of thèse papers in the possession of Ewing's 
estate bore also the signature of W. A. Ewlng, executor, in black ink, and 
Ewlng testifled that he so signed some short tlme after the others. Accord- 
ing to Mr. HoUaday, a small carload of letters, papers, and bocks relating 
to Mr. Ewing's business In hls lifetime was destroyed by Mr. Miner, two,' 
three, or four years before he died, (whlch was in 1886,) with HoUaday's 
knowledge and assent The books kept by the executors contained an 
entry of the $100 note under date December 11, 1866, and, under the same 
date, of the payment on that day by Sweetser to the executors of the sum 
of $4,700, In extingulshment of mortgages. There was also an entry of 
payment, October 15, 1866, of a note of Sweetser for $583:50. The book of 
deeds kept by the executors, commenclng in October, 1870, with deed No. 
65, was produced, but the book prior to that, covering the perlod from June 
4, 1866, to October, 1870, was not No taxes upon the lands in oontroversy 
were pald by the executors after December 11, 18G6, but they were paid by 
Sweetser, his heirs or grantees. 

B. D. Miner had been in the employment of Mr. Ewing from 1838 to Ma 
death; acted as his executor until 1869, when he resigned, but continued in 
the employment of the estate until 1886, when he died. William Lytle en- 
tered the employment of Mr. Ewlng in 1856, and continued therein, and in 
that of the executoi-s, until hls death, .in about 1885. W. A. Ewing acted 
as executor until 1876, when, upon his résignation, Jesse HoUaday was 
appointed. 

George W. Ewing left survlving him three chlldren: Mrs. Charlotte P. 
Ewing, the wldow of her deceased cousin, then upwards of 30 years of âge; 
Mrs. Lavinla H. HoUaday, then about 26, and living in Callfornia with her 
husband, Jesse HoUaday; and George W. Ewing, 2d, then about 25, who had 
married a dâughter of Madison Sweetser, the défendant Mary O. Ewing. 
Charlotte P. Ewing married Mr. Thurston In November, 1866, and died in 
May, 1871, leavlng two children, now known as Minnesota E. Tytus, born 
in 1865 or 1866, and Charlotte B. Webb, born in December, 1867. Mrs. 
HoUaday continued to réside in San Francisco until 1875, when she came 
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to Chicago, \rhere her husband Joined hep the next year. George W. Ewlng, 
2d, dled In December, 1872, leavlng his wldow, Mary 0. Ewing, and hls son, 
George W. Bwlng, 3d. 

Madison Sweetser conveyed the lande embraced In the deed of December 
11, 1866, to his daughter, Edith A. Sweetser, by deed bearing date May 24, 
1869; and she conveyed to her mother, Caroline Sweetser, by deed bearing 
date May 26, 1869, both of the deeds belng aclinowledged before Lytle as 
notary public, and filed for record In Douglas county, May 10, 1875. Hyp- 
polite CampbeU. conveyed to Sweetser the real estate in controversy April 
3, 1869, the deed being recorded July 15, 1869. 

Madison Sweetser died In 1876, and Caroline Sweetser, November 17, 1877; 
and her Interest in the real estate descended to her daughters, Mrs. Clara 
E. Root, wife of Louis B. Root, Mrs. Mary C. Ewing, wife of George W. 
Ewlng, 2d, then deceased, Fanny C. Sweetser, and Edith A. Sweetser. 
Edith A. Sweetser died May 28, 1881, and her Interest descended to her three 
sisters. June 18, 1883, the heirs of Madison Sweetser gave an option to 
Hammond and Weelîs for the purchase of the land in controversy, which 
was afterwards extended to July 20, 1883, the purchase priée belng $75,000. 
July 16, 1883, the Sweetser heirs conveyed thelr interest in thèse lands, by 
deed bearing that date, and contalning a warranty against conveyances 
made by themselves, to Weeks and Hammond, which deed was recorded 
April 15, 1885, and on August 1, 1883, Weeks and Hammond conveyed to 
the Land & River Improvement Company, for whose beneflt the purchase 
was made, which issued its stock therefor in the sum of $114,000, the eicess 
over $75,000 going into the treasury. This deed was recorded April 17, 
1875. The lands had been vacant and unoccupied untU about this tlme, 
when they were inclosed by a wire fence by the company. Hammond caUed 
on Holladay for the qultclaim of Ewing'a heirs In July, 1883. 

In the summer of 1890 the heirs and légal représentatives of George W. 
Bwlng brought suit for partition of the real estate in question in the cir- 
cuit court of Douglas co-unty, Wis., to which ail the parties to this suit were 
parties, and about 60 days later this biU was flled. On the hearing, the 
letters and documents hereinbefore referred to were adduced in évidence, 
together with the testimony of W. A. Ewing, Jesse Holladay, and others. 
Evidence was given as to the value of the lands in question In December, 
1866; at the time the company purchased; and at the tlme the suit was 
commenced; as to when the défendants had actual information of the 
transaction of December, 1866; when complainant had actual notice of de- 
fendants' claim; and as to an attempt between the devisees and heirs to ad- 
just that claim In 1884, etc. Varions exceptions to the admission of évidence 
were taken. 

The case came on for hearing on December 21, 1891, and a final decree 
was entered March 11, 1892. The circuit court held (Judge Bimn, presld- 
Ing) that the complainant, and those under whom it claimed, had been since 
December 11, 1866, the équitable owner of the undlvided one-half in con- 
troversy, and that the défendants, at the time of the filing of the bill, had 
and held the naked légal title thereto In trust for the complainant, and with- 
out any rîght to set up and enforce the same against the complainant; that 
the défendants should exécute to the complainant a qultclaim and release 
of and for said lands, and ail riglit, tltle, interest, claim, or demand of. In, 
or to the same, as heirs or devisees of George W. Ewing, deceased; that the 
«omplainant was the fuU, absolute, and complète légal and equltalile owner 
of the lands, and that the claim of title by the défendants was illégal, in- 
équitable, and void; and they were perpetually enjoined from setting up 
any claim of title whatever to the lands and premises, or any part thereof, 
against the complainant, and title and possession were quieted and con- 
flrmed in the complainant, its successors and assigns. An appeal was there- 
upon perfected to this court, and 87 errors assigned. 

BasMord, 0'C5onnor, PoUeys & Aylward, (Frédéric Ullmann, R 
M. Bashford, and William F. Vilas, of counsel,) for appellants. 

John C. Spooner and A. L. Sanborn, (S. U. Pinney, on the brief,) 
for appellee. 
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Before FULLER, Oireuit Justice, and WOODS and JENKINS, 
Circuit Judges. 

FULLER, Circuit Justice, after stating the facts, delivered the 
opinion of the court. 

As by the tenus of the agreements of May 25, 1855, and August 
12, 1857, there was, in effect, community of interest in capital, 
profit and loss, and subject-matter, Ewing and Sweétser correctiy 
referred to themselves as partners, and the executors to the "land 
partnerahip" between them. The enterprise was not limited to 
a particular adventure, nor merely to the purchase of land to be 
held for adyance in value. Town sites, and interests in town sites, 
town lots, half-breed land scrip and other scrip, shares in land com- 
panies and associations, were to be acquired. If found advisable 
some of the property might be sold, and the proceeds divided, or 
reinvested for the joint àccbunt. The claims and purchases were 
referred to as joint capital or joint means. Each was to contrib- 
ute equally to the expenses of the business. Joint land books, and 
regular accounts of expenses and costs, were to be kept. One- 
half of au the profits and gains, either in property or money, after 
ail debts and advances were paid, belonged to each. Sweétser was 
to cause land scrip to be located, and to sell lands, but to consult 
with Ewing in large transactions, and so on. The défendants 
rightly- a-dmitted the existence of the partnership in their answer. 

The question to be determined is not whether the légal title to 
the undivided one-half in controversy passed to Sweétser by the 
deed' of Becember 11, 1866, but whether, through a settlement of 
the affairs of the partnership by and between Ewing's executors 
and Sweétser, the latter acquired such équitable right thereto as 
justified the decree of the circuit court, tlnquestionably, this real 
estate belonged to the flrm, and while the duration of the part- 
nership was specifled as flve years from May 25, 1855, (including 
the extension,) purchases of many hundred acres were apparently 
made after that period expired, and the partnership affairs, con- 
fessedly, had not been closed up when Ewing died, May 29, 1866. 
The contention that by the exécution of the déclaration of trust of 
July 28, 1860, the lands therein embraced ceased to be partnership 
real estate does not commend itself to our judgment. Under the 
agreement of May 25, 1855, the party in whom the title was vested 
to be hèld for sale for joint and mutual beneflt was to exécute a 
déclaration of trust on request. This particular déclaration was 
not executed on any settlement of accounts and adjustment of 
equities between the partners, and lands were subsequently pur- 
chasedj but, as far as it went, it furnishnl proper évidence that 
the lands named therein belonged to the enterprise, and not that 
the shares of an ascertained surplus were thereby transferred, and 
taken out of commerce. 

Real estate purchased with partnership funds for partnership 
usesi though the title be taken in the name of one partner, is in 
equity. treated as personal property, so far as is necessary to pay 
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the debts of the partnersMp, and to adjust the eqnities of the 
partners; and there may be cases of a partnerstiip confined to deal- 
ing in real estate, where it migM well be held that, being tlrns a 
commodity, it should be regarded as converted into personalty, eut 
and ont. Eiddle t. Whitehill, 135 V. S. 621, 10 Snp. Ct. Eep. 924; 
Allen V. Withrow, 110 U. S. 119, 3 Sup. Ot. Rep. 517; Brown v. Slee, 
103 U. S. 828. In any view, until tbe equities are adjusted and the 
surplus ascertained, the pr&perty is held subject to the same équi- 
table rights and liens of the partners as if it were personalty, and 
the control of the surviving partner extenda to the right to sell 
it, or so much of it as may be necessary to pay the partnership 
debts, or to satisfy aU just claims of the surviving partners; and 
such sale vests the équitable ownership, so that the purchaser can, 
in a court of equity, compel the heirs and devisees of the deceased 
to convey their title. Shanks v. Klein, 104 U. S, 18. If he sells 
and conveys the same in good faith for a valuable considération, 
without an order of court, he passes the équitable title to the pur- 
chaser. Walling v. Burgess, 122 Ind. 299, 22 N. E. Rep. 419, and 23 N. 
E. Rep. 1076. Of course, the power of an exécuter to convey his 
testator's real estate must be found in the provisions of the will, 
or in the order of the appropriate court, upon proper application, 
under statute. But the exécuter of a deceased partner, if not a 
member of the flrm, may agrée with the survivor that the share 
of the deceased may be ascertained in a particular way, or be 
taken at a certain value; and if the executor and the survivor, 
in good faith, corne to an accounting respecting the partnership 
affairs, and settle the same as a final account, such settlement 
cannot be overhauled, except on the ground of fraud (or such un- 
fairness as is équivalent thereto) or mistake. CoUy, Partn. (6th 
Ed.) 382; Lindl. Partn. 1069; Sage v. Woodin, 66 N. Y. 578; Roys 
V. Vilas, 18 Wis. 174; Kimball v. Lincoln, 99 ni. 578; Ludlow v. 
Cooper, 4 Ohio St. 1; Arnold v. Wainwright, 6 Minn. 358, (Gil. 
241.) 

The opinion in Valentine v. Wysor, 123 Ind. 47, 23 N. E, Rep. 
1076, discusses thé gênerai subject, with much citation of authority. 
That was the case of a bill filed by the heirs of one Jack to set 
aslde a conveyance by Jack's executors to Wysor, his sur\'iving 
partner, in settlement of partnership affairs, and for an accounting, 
eomplainants offering to pay vi'hatever might be found due. The 
conveyance was made in 1866, and the suit commenced in 1880. 
The court held that the power conferred by the will to settle, ad- 
just, and compromise testator's debts, and to settle with his part- 
ners, and to sell and convey his real estate, included the power 
to settle at discrétion, and to sell and convey according to the 
executors' best judgment; that a surviving partner has the right 
to the control and possession of the property of the flrm, and may 
dispose of it in order to adjust the partnership accounts; that the 
rights of the heirs are subject to the adjustment of ail claims be- 
tween the partners, and attach only to the surplus which remains 
v.57F.no.7 — 50 
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Whea tte debta are paid, and the affaira wonnd up;that îf the 
transaction was, for any reason, invalid, then the propertj would 
remain partnersMp property, tinaffected by wkat had transpired; 
that the conveyance by the executors would not be disturbed by 
a court of equity unless impeached as fraudulent or unfair, or un- 
less collusion were shown; that, a settlement and accounting be- 
tween the executors and the surviving partner having been had, 
a court of equity would not, after a lapse of 14 years, unexplained 
by circumistances, decree the opening up of the account, although 
it appeared that the settlement had been irregularly made. 

By the agreement of August 12, 1857, Ewing and Sweetser dé- 
clare their intention and belief that, if either or both parties die 
before the business is flnally closed up, their légal représentatives 
should, wUl be able to, and can do ao; and the correspondence shows 
that Miner was fuUy authorized by Ewing to conduct the negotia- 
tiona pending from January, 1866, to Ewing'a death, for a complète 
settlement and adjustment of the partnership affairs. 

The wiU was executed February 17, 1866, and provided for the 
payment of testator's debts, the improvement and lease of certain 
real estate, and the distribution of rents, issues, and profits; and 
the executors were empowered to sell and convey, after appraisal, 
such of testator's lands in Ohio, Indiana, Illinois, Missouri, Minne- 
sota, Wisconsin, and Kansas as should be necessary to carry ont 
its objects and purposes; to make conveyances for such real es- 
tate as had been disposed of, and not conveyed; to receive rents 
and profits; and out of any moneys in their handa, arising from 
sale or otherwise, to pay taxes, expenses, salaries, and costs "of 
executing this wiU, or defending and protecting any of the prop- 
erty of which I may die seised." By the thirteenth clause "in view 
of the long and intimate relations existing between myself and my 
worthy friend Byrum D. Miner," the sum of f 2,500 is bequeathed to 
Miner, and it is provided: 

"And, In view of hls long and Intimate connection with my gênerai busi- 
ness, it is my will and désire tliat he shall be my active executor, and give 
liis Personal attention to settling up and protecting my estate, and carrying 
out tlie provisions, meaning, and intention of this, my last will and testa- 
ment; and in considération thereof I will and direct tbat he shall receive 
forty-flve hundred dollars ($4,500) per annum for the term of ton years, 
should he continue so long my executor." 

Miner, accordingly, proceeded with the negotiation which had 
been commenced in Ewing's lifetime, and was in his charge at the 
time of the exécution of Ewing's will, and of his death, and brought 
it to a conclusion in December, 1866. 

April 30, 1866, Ewing had exeouted e conveyance to Sweetser 
of certain lands, which was left in Miner's hands for delivery upon 
compliance with certain terms and conditions. Sweetser had oflEered 
$100 for Ewing's interest, but it is not shown that he had agreed to 
the conditions prior to December, 1806. On the 8th of December, 
1866, the executors made their deed to Sweetser, reciting that, by 
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the articles between Ewing and Sweetser, title to the lands named in 
the deed had been acquired; the exécution by Ewing of the déc- 
laration of trust, and of the deed of April 30, 1866, conveying to 
Sweetser "ail the lands acquired under said contracts, except the 
lands hereinafter described;" the death of Ewing, and probate of 
his will, and the power to make conveyances "of such real estate as 
the testator had disposed of, and not conveyed;" and thereupon, 
in considération of the premises, the executors quitclaimed to Sweet- 
ser the undiyided half of the land in controversy in section 14, 113.81 
acres, and of 110 acres in section 24, in Douglas county, Wis., and 
of 320 acres in St. Louis and Lake counties, Minn., being 543.81 
acres in ail. By release bearing the same date, December 8, 1866, 
(the revenue stamp being canceled "8-12, 1866," variously interpreted 
as the 12th day of the 8th month, or the 8th day of the 12th month,) 
Sweetser recited the conreyance of April 30, 1866, as executed in 
settlement of the contract of May 25, 1855, and supplemental con- 
tracts, and that "in further settlement thereof" ihe executors "hâve 
this day conveyed to me certain lands In Douglas county, Wisconsin, 
and delivered to me ail the personal property held by them acquired 
under said agreements;" and thereupon it was declared that the 
contract of May 25, 1855, and the "supplemental contracts," were 
wholly and finally ended, and the executors and the heirs and légal 
représentatives of Ewing discharged from further liability to Sweet- 
ser "or any one else, growing out of the same," and Sweetser assumed 
"ail the liabnities, of every name and nature, of the late partnership," 
and to '^old the estate of said Ewing free and entirely hannless 
from ail suits, costs, and expenses in relation thereto." December 
11, 1866, Sweetser executed his promîssor-y note, payable to Miner 
and W. A. Ewing, for |100, the revenue stamp on which was can- 
celed that day. This note was duly entered on the executor's 
account books on December llth, and was subsequently proved up 
as a claim against Sweetser's estate. On the same day, Sweetser 
paid the executors, as appears from their books, $4,700 due Ewing 
as an individual loan or loans. On the same December llth, the 
executors made their deed to Sweetser, reciting their conveyance 
of December 8th "by author'ity vested in them by the sixth clause 
of the said wUl;" that "on the llth day of December, 1866, on a fur- 
ther settlement of the affairs of the late land partnership of said 
Ewing and Sweetser, growing out of their contract of 1855, and the 
suppléments, in considération that said Sweetser bas taken npon 
himself to assume to pay any liability of the late partnership that 
may be unpaid, and released the said estate of and from ail claims 
that he mlght hâve against said estate, as per an agreement and 
release dated December 8th, 1866," — and proceeded: "Now, there- 
fore, to make a fuU and final compromise and settlement of ail said 
iand opérations, and the mutual matters of account growing out of 
the same, it was proposed by said executors that they would convey 
to said Sweetser the other undivided half of the lands embraced in 
said conveyance of December 8th, 1806, except the one hundred and 



788 î'EDERAL EBPORTEB, vol. 57. 

teii &<âfèi in the soutJiwest quàrter of section twenty-fonr, township 
forty-nîne, range 14, in Douglas county, Wisconsin, wMcli is to te- 
maîn. ownéd one-half by tlie estate of said George W. Ewing, and tlie 
otlier half by the said Sweetser, which proposition having been ac- 
cepted by said Sweetser as a full and complète settlement of the 
matters of account, of one against tiie other, for ail those land opéra- 
tions and' expenses incident thereto, the delivery of this conveyance 
to be a complète bar to ail actions at law or otherwise against each 
other in regard thereto: Now, therefore, in considération of the 
prémîses," the executors quitclaimed to Sweetser the 320 acres in 
St. Louis and Lake counties, Minn., and the 113.81 acres in question 
in Douglas county, Wis., and it was then stated: "Thus by the con- 
veyance of April 30, 1866, madé by said Ewing, and by the con- 
veyance of said executors of December 8, 1866, and by this convey- 
ance, the représentatives of said GTeorge W. Ewing are divested of 
aU their title to ail the lands acquired under those land opérations, 
except theîr title in and to the undivided half of the one hundred 
and teii acres in the southwest quarter of section 24, town 49, range 
14 east, in Douglas county, Wisconsin." Upon the contracts of 
May 25, 1855, and August 12, 1857, the statement of May 21, 1855, 
and thé déclaration of trust, appéars the indorsement oi canceUa- 
tion "by deeds and agreements of December 8 and 11, 1866," signed 
by Sweetser and Miner, as executor, and subsequently, as he ex- 
plains, by W. A. Ewing, as executor. 

We concur with the circuit court that thèse papers are ail to 
be talœn together, and form parts of one and the same transaction. 
The money considération of the deed of April 30, 1866, was $100, 
which was satisfied by the note of December llth, and although the 
release bore date December 8tih, we think that it and the deed of 
April were delivered with the instrument of December llth, and on 
that day. 

We conclude, therefore, that there existed a partnership be- 
tween Ewing and Sweetser; that the land in question belonged 
to the estate in partnership, and was impressed wîth that chanacter 
at the time of Ewing's death; and that the transaction in December, 
1866, was in complète adjustment and settlement of ail the partner- 
ship affairs, and ail outstanding indebtedness, and of ail claims 
and equities between the partners. The complainant took posses- 
sion in 1884 under recorded documents evidencing its équitable 
ownership, and was not called on to vindicate its rights until, in 
1890, the proceeding in partition was instituted. There was some 
évidence tending to show that there were debts; that Sweetser 
made claims on hîs own behalf ; that partnership property had been 
sold or conveyed; that partnership property was in litigation; that 
there was personalty belonging to the finn, apart from real estate. 
But ail those matters were included in what must be presumed, 
ou the face of the papers, to hâve been a final settlement upon an 
accountingj^a settlement prima facie valid and binding, and pre- 
sumptively properly made, and in the exercise of authority properly 



HOLLADAY V. LAND & EIVEE IMP. CO. 789 

exerted. So that the case îs to be detennined upon the contention 
of défendants that the settlement should be set aside for fraud or 
mistake, or such gross irregularity as vitiated its force and efifect. 
Probably, it might hâve been wiser if the executors had invoked 
judicial 'interposition in affirmation of the settlement, but the set- 
tlement was not absolutely void becanse this was not done; and, 
regarded as voidable, merely, the gênerai rules apply to an attempt 
to set it aside. 

The aTerments of the answer (to be treated as équivalent to a 
cross bill) by which the settlement was sought to be impeached 
are, in brief, that there were no partnership debts; that Sweetser 
had no claim after the exécution of the deed of Deeember 8, 1866; 
that Sweetser falsely represented to the executors that there were 
claims against the partnership, that he had a valid claim, and that 
the real estate was of little or no value, whereby the executors 
were fraudulently induced to exécute the deed of Deeember 11, 
1866. This bill was ûled nearly 24 years after the transactions 
complained of, and thèse averments faU far short of the distinct- 
ness and précision required where fraud and mistake are chargea 
after such lapse of time. Apart from this, we are to remember 
that Ewing, Sweetser, Miner, and the bookkeeper, Lytle, were ail 
dead, and that the letters, papers, and books relating to the period 
prior to Mr. Ewing's death were destroyed, or not produced. In- 
asmuch as Miner had been in the employment of Ewing since 1838; 
was his confidential friend, and famUiar with his affairs; was in- 
trusted with the closing up of thèse very matters by Ewing, living, 
and especially charged by Ewing, in his will, to give his Per- 
sonal attention to settling up and protecting his estate, — wlùle his 
diligence and faithfulne«s are nowhere impugned, the theory of 
ignorance on his part is whoUy inadmissible, and we flnd no évi- 
dence upon which the position that he was deceived in the prem- 
ises can be sustained. Both parties, in their correspondence, refer 
to debts of the concern, and, in one of his letters, Sweetser claimed 
a balance due to him. So far from undervaluing the lands, the 
évidence discloses that Sweetser insisted that they were valuable, 
and that the ill success of the business was attributable to want 
of expected money advances. Land had been sold. Proprerty was 
in litigation. In his letter of March 26ith, Ewing says that the 
list of January 30th was "full and complète, except as to that 
then and now in litigation." A suit with one Bratt, in New York, 
is particularly mentioned. Miner déclares, in the letter of January 
30rth, the matter "complicated," and that he is determined "we will 
be rid of the annoyance and perplexity attending it." Thèse and 
other things appear, but the grave has closed over those who could 
hâve atated and explained ail the facts, and the record keeps the 
silence they might hâve broken. We hâve not been unmindful of 
the testimony of W. A. Ewing, Mr. Miner's coexecutor, but he was 
not at this time active in the management of the estate, and did 
not réside at its headquarters; and a careful examination of his 
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eTidence, which we do not care to anâlyze, does not Ifead to any 
satiafactory conclusion at variance witib. the statements m tàe 
papers in wtose exécution h.e joined. The witness testified 25 
years after the transaction, and under the disadvantage of liaving 
natupally left tt.e dealings with Sweetser to Miner, who had been 
particnlarly charged with their adjustment Something is said 
of heavy advanées shown by a mémorandum book made up by 
Lytle, under Col. Ewing's direction; of différences of opinion be- 
tween Gol. Ewing and Sweetser "about the expenditure of this 
money for lands whidi Col. Ewing thought were either worthless, 
or the title was not good;" of heavy losses in the Wabasha and 
Traverse de Sault mattera; of Sweetser's claim that more money 
should bave been advanced to protect and save thèse "vast inter- 
estâ;" of the witness' view tha* the deed of December 11, 1866, 
was not valid as a conveyance, was yielded to Sweel^r's impor- 
tunities, and filled with "Lytle's buncombe." But the f act re- 
malns, and is corroborated, that Miner was acquainted with the 
situation in ail its détails, and had been Ewing's confldential man 
of business for years, while there was no averment nor évidence 
against him of fraud or collusion in the promises. And this is 
also true of Lytle, in commendation of whom, as wçll as of Miner, 
the deadman spoke, through his testament, in such emphatic terms. 
Whait appréhensions, if any, were entertained in respect of the title 
to the half-breed lands named in the déclaration of trust, which 
.were oonveyed to Ewing by Sweetser under power of attomey for 
the beneflt of himself as well as Ewing; whether Col. Ewing's 
alleged advances were largely in other transactions, or were chiefly 
imade in connection with the lands enumerated in the deed of April 
30th; the nature and extent of the claims and counterclaims of 
the parties, and the reasons that prompted the adjustment arrived 
lat, notwithstanding Sweetser's previous offers when negotiating 
with others for money advances, — are ail matters with which Miner 
was manifesitly thoroughly acquainted when the settlement was 
made, but which the record, substantially, leaves to conjecture. 
The mémorandum book was not produced, nor were Sweetser's re- 
ceipts for advances relerred to in the agreement of August 12, 
1857, nor was the executors' book of deeds prior to October, 1870, 
in which the conveyances in question were recorded for the in- 
formation of ail concemed. When Hammond applied for a quit- 
claim of the l^al title held in trust for Sweetser's grantees in 
virtue of the settlement, Miner was still alive, and survived for 
several years thereaPter; and the évidence of HoUaday shows that 
the destruction of the old books and papers took place between 
1882 and 1886, they being considered as of no value. 

The instrument of December llth déclares that it was the exec- 
utors who proposed to make the final compromise and settlement 
upon the basis of that conveyance, and that Sweetser accepted; 
and we are not constnained, by any adéquate proof, to a resuit 
adverse to the adjustment so made, which could only be reached 
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at the expense of tlie réputations of those who participajted, and 
were permitted to end their labors without assaidt, untU they 
were no longer persomally présent to repel it. As heretofore 
stated, we are of opinion that the transaction of December was 
one transaction, and that the documents should be taken together, 
and regarded as delivered on December 11, 1866, in full settlement 
and adjustment. We cannot accède to the argument of counsel 
that the deed of AprU 30th, and the release and deed of Decem- 
ber 8th, are to be treated as independent of the deed of December 
llth. In his letter of January 30th, Miner wrote, if Sweetser 
made an acceptable proposition, "I shall require of you the sur- 
render of the déclaration of trust, and the canceling of the original 
agreements and amendments, and a release from ail further claims 
against Ool. Ewing on account of the same." But, as we hâve 
said, whUe Sweetser offered $100, it does not appear that he agreed 
to the conditions as stated, and the release executed covered, not 
only ail liability to Sweetser, but to any one else, the assumption 
of ail the liabilities of the partnership, and an agreement to hold 
the estaite of Ewing "free and entirely harmless from ail suits, 
costs, and expenses in relation thereto." To hold that a release 
thus comprehensive, the deed of December 8th, which was merely 
in compliance with the déclaration of trust, and the deed of April 
30, 1866, were delivered as a consummated, separate transaction 
prior to December llth, would be irreooncilable with the giving of 
the note that day, the récitals of the latter deed, and the tenus 
of the cancellation. Besides, the langnage of the release itself 
appears quite conclusive in this r^ard. It refers to the deed 
of April 30, 1866, as having been given in the settlement of the 
affairs of Ewing and Sweetser, and recites that "in further settle- 
ment thereof" the conveyance of an undivided half has been "this 
day" made, and aU the personal property of the concem in the 
hands of the executors delivered; and as it does not refer to the 
deed of December 8th by its date, and that deed purported to be 
given under the power to convey real estate which had been dis- 
posed of, and not conveyed, and not in settlement, the inference 
is reasonable that the deed referred to is that of December llth, 
intended to be executed December 8th, and, failing that, delivered 
contemporaneously with the release on the latter day. In the 
view we take of the case, it is not material whether the deed of 
December 8th was within the power or not, nor that the deed 
of AprU 30, 1866, took eiîeet by relation; and, although the bill 
averred that the deed of December 8th was delivered on that day 
in settlement "in part," that averment does not, in itself, essen- 
tially affect our conclusion. 

It is said in Hammond v. Hopkine, 143 U. S. 244-250, 12 Sup. Ct. 
Rep. 418: 

"No rule of law is better settled than that a court of equity will not aid 
a party whose application Is destltute of conscience, good faitti, and reason- 
able diligence, but will discourage stale demands, for the peace of society, 
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by refuslng to interfère where there hâve been gross lâches In prosecuting 
çights, or where long acqulescence in the assertion of adverse rlgbts bas 
occurred. The rule is pecullarly applicable where the diflaculty of doing 
entire justice arlses through the death of the principal pai-tlcipants In the 
transactions complained of, or of the witness or witnesses, or by reason of 
the original transactions having become so obscure by time as to render the 
ascertainment of the exact facts impossible. Eq,ch case must necessarily 
be governed by Its own circumstances, since, though the lapse of a few years 
may be sufflcient to defeat the action in one case, a longer period may be 
held requisite in another, dépendent upon the situation of the parties, the 
extent of their knowledge or means of information, great changes in values, 
the want of probable grouads for the imputation of intentional fraud, the 
destruction of spécifie testimony, the absence of any reasonable impedlment 
or hindrauce to the assertion of the alleged rlghts, and the Ilke. Marsh v. 
Whitmore, 21 Wall. 178; Lansdale v. Smith, 106 U. S. 391, 1 Sup. Ct Rep. 350; 
Norris v. Haggin, 136 U. S. 386, 10 Sup. Ct. Rep. 942; Mackall v. Casilear, 
137 U. S. 556, 11 Sup. Ct. Rep. 178; Hanner v. Moulton, 138 U. S. 486, 11 Sup. 
Ct. Rep. 408." 

We think that the circumstances diéclosed hère require the ap- 
plication of this salutary rule to the attack upon the. settlement. 
That settlement was made between Sweetser and the active exéc- 
uter, -Miner, both of whom are dead. The papers were in the 
handwriting of the booklieeper, Lytle, and he is dead. The deeds 
of December 8th and llth were witnessed by Lytle and Kentner, 
and Kentner is dead. The release was witnessed by Lytle and 
George W, Ewing, one of the heii;s, and Ewing is dead. The books 
and papers which might hâve shed light upon the transaction were 
destroyed by Miner with the knowledge and consent of the then 
trusitee, HoUaday, before the Mil was flled, though not until IG 
to 19 years after the settlement. There was no adequajte évidence 
of actual fraud, the instruments were duly recorded, the means of 
information were originally abundant, no concealment or sup- 
pression was shown, and the record demonstrates the utter in- 
practicability of restating an aecount between the partners. Evi- 
dence was given on both sides as to the value of the property in 
1806, and thereafter, but it fails to convince us that at the time 
of the settlement the value of the half conveyed to Sweertser was 
80 great as to raise any serious suspicion of fraud in that connec- 
tion; and it is apparent therefrom that 17 years after, when the 
purchase was made by the company, the vahie had largely appre- 
ciated, while the enterprise upon which the company then em- 
barked imparted an immense spéculative increase. 

By the settlement the property in question lost its partnership 
character, and became the separate property of Sweetser, and the 
principle of lâches may justly be regarded as fatal to the main- 
tenance of a iSuit to set aside that settlement, whether brought 
by the executors or the heirs and devisees; and, moreover, without 
resting the décision on thart point, we hold that défendants failed 
to overcome the presumptions in favor of the settlement arising 
upon the documents. 

The answer treaited as a cross bill did not seek an accounting 
and adjustment of the partnership affaira, and discharge of the 
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partnersMp debts, if any, but a decree adjudging thé légal tltle in 
tàem, free from any equities of complainant, and as if no settlement 
had eyer been made, on tbe ground tkat the executors had no 
power to convey, and tbat the settlement sbotdd be aroided because 
of fraud, and tbe absence of a state of facts justifying the execu- 
tors' action. In respect of the issue thus raised, whether by way 
of défense or of aflSnnative relief, the burden was upon the défend- 
ants. The circuit court wa« right, and its decree will be aflBirmed. 



(October 4, 1893.) 

WOODS, Circuit Judge, (dissenting.) The question in the case is 
of the validity and effect of the deed of December 11, 1866. I think 
it invalid, both for lack of considération, and for want of authority 
in Ewing's executors to make it. That the deed was made without 
considération is clearly enough proven, and is put beyond question 
by the bill and answer. In considering the évidence, it is not 
necessary to go beyond the statement made by the chief justice, 
which is fuU and fair. 

The position of the appellants as défendants should not be con- 
fused with their position as cross complainants. As défendants, 
they are not chargeable w'ith lâches, and their claims, if not barred 
by statutory limitation, — of which there is no pretense, — should not 
be regarded with less favor on account of lapse of time, death of 
witnesses, destruction of papera, or other supposed loss or lack of 
évidence, for which they are not responsible. The appellee was not 
an innocent purchaser, nor the grantee of one. Its immédiate 
grantOTs, who bought out the Sweetsers, made the purchase for the 
appeUee, and, recognizing the defective character of the title ob- 
tained, sought to perfect it by means of a quitclaim from the appel- 
lants. They refused to convey, and if, from the time of that refus- 
ai, there was négligence in bringing a suit to détermine the owner- 
ship, it is attributable to the appellee, rather than to the appellants, 
who — some of them being under légal disability — ^lived wide apart, 
and far from the land which îs the subject of dispute. There is no 
apparent reason why the appellee should not bave brought an early 
suit to establish its title, and its delay to do so untU after Miner and 
Lytle, whose importance as witnesses was as plain then as now, had 
died, demonstrates either its own négligence, or a prudent purpose on 
its part to profit by postponing the issue. It is not probable, how- 
ever, as we shall see, that, if living. Miner and Lytle could hâve put 
in a différent light any essential point which the pleadings hâve left 
open to controversy. Neither is it probable that the books and 
papers of Ewing, which HoUaday and Miner destroyed as "being of 
no value" would bave been of value to either party, and especially 
to the appellee. That the Utigation was likely to come, and would 
turn upon the deed of December llth, Holladay and Miner well under- 
stood; and as one of them was interested to overthrow, and the 
other bound in honor to uphold, the deed, it is not to be presumed 
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tàa^ tJiéy iôined, '^ith.er purposely or carelessly, in the destruction 
ôf important évidence. It is in proof that the mémorandum book 
to wlîioh référence has been made was prepared by Lytle for the 
purpose of showing Ewing's adyances and expenditures in the joint 
transactions in land, and that the amount, as footed, exceeded 
$65,000. The losa of that book, therefore, did not harm the appellee. 
m, too, the nonproduction of "Sweetser's receipts for advances 
referred ta in the agreement of August 12, 1857," is unimportant, 
because the amount of those advances is stated in that agreement; 
and, there being in the record undisputed copies of the deeds of 
December 8th and llth, it is not easy to see what use there could 
hâve been for putting in évidence "the executor's book of deeds 
prior to October, 1870, in which," it is said, "the conveyances in 
question were recorded for the information of ail concemed." There 
is no évidence that anybody was ever denied access to the book, 
or that it would not hâve been produced upon request. 

There is, however, in the case, a notable omission of évidence, 
■whieh the appellee ought to hâve supplied or explained. Sweetser 
was to be the active man in the business, and the contract of May 
25, 1855, in terms, required him "to open and keep a set of joint 
land books, and to keep regular accounts showing ail proper ex-, 
penses and costs of making purchases, securing claims, etc., and to 
take necessary vouchers, etc." It îs to be presumed that Sweetser 
complied wi'th that requirement of the contract, and that his books 
showed at least his own receipts and expenditures, and that, if 
favorable to its contention, the appellee would hâve produced them, 
or offered some excuse for the failure. 

But, passing by matters of conjecture and suspicion, and consider- 
ing the case as the record présents it, we flnd no lack of convincing 
évidence upon the one essential point of inquiry. The contract be- 
tween the parties shows the original expectation to hâve been that 
Ewing would advance the money necessary for the prosecution of 
the scheme; and it is as clear as could weU be — ^in fact, Sweetser's 
letters imply, if Ûiey do not admit — that the advances which Ewing 
made far exceeded Ûiose of Sweetser, even if his salary for the entire 
time be included. And the great probability îs that the one-haU 
of his salary which was chargeable to Ewing did not remain ùnpaid. 
There is no claim to that effect in Sweetser's letters. The supple- 
mental agreement of August 12, 1857, shows that at that time 
Ewing's advances had amounted to $8,000 or more, — a much larger 
amount of money than it was at first supposed would be needed, — 
and, there being no mention of anything due Sweetser, the fair în- 
ference is that nothing worthy of mention was then owing to him. 
It is little less certain that the money expended in the subséquent 
conduct of the business came from Ewing. Late in 1865, being 
anxious to hâve the business wound up, or off his hands, Ewîng 
proposed to sell his share in the ijroperty for original cost and inter- 
est, and, by his letter of January 7th, Sweetser accepted the offer. 
This acceptance, though afterwards withdrawn, was équivalent to 
an admission that Ewing's interest in the property was worth what 
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it had cost. Of the entire correspondence wMch. folio wed, ît may be 
said, witkout quoting, that it shows tliat Ewing had made large 
advances without receiving anythmg in retum; tliat he considered 
and Sweetser conceded Ms interest in thé lands to be of substantial 
value; that Sweetser, for Mmself and another, by Ma letter of 
Maroh 30th, offered to pay Ewing for Ms share Ms entire advance- 
ment, with interest, pajing $5,000 in hand, etc., and on April 8tih 
made a definite offer of |20,000 for ail Ewing'a interest in "Ewing 
and Sweetser affairs," paying down |4,000 or $5,000, and Ewing 
releasing a mortgage on Ms home, or himself to give up ail papers, 
and release ail interest, if placed in money and property where he 
commenced, w'ith the loss of Ms labor for 12 years, claiming to "hâve 
borrowed some money, say |3,000, wMch had been expended in and 
about that business." Now, if to this sum of $3,000 Sweetser's sal- 
ary from May 25, 1855, to May 25, 18C6, be added, as if no part of it 
had been paid him, Ms entire expenditure in the joint business 
falls far short of the sum which he was offering to pay Ewing, that 
sum being far less than Ewing's expenditnres are fairly shown to 
hâve been. It is therefore morally certain that, upon a just settle- 
ment of their accounts and dealings in land, there could hâve been 
found notMng due from Ewing to Sweetser, and that, for the con- 
veyance made by the executors to Sweetser on December llth for 
the Ewing half of the lands, there could hâve been no considération, 
unless it was Sweetser's promise to pay the debts of the a>ncern. 
But outside of the funds advanced by eîther party, wMch by the 
contract were to be refunded, with interest, as soon as the same 
could be realized from sales of any of the joint property, and were 
therefore debts of the concem, there were no considérable liabilities. 
The only unpaid debt, of wMoh proof has been made, was for less 
than $40 due an agent on account of taxes whieh he had paid; 
and from the nature of the business, if there had been liabilities 
to third persons, — as, for instance, for lands bought on a crédit, or for 
costs or attomey's fées incurred in litigation, or for taxes, or of 
whatever character, — the proof of them, and that Sweetser had paid 
them, if he had, would not hâve been difficult. Creditors, knowing 
Ewing's responsibility, would not hâve faîled to présent their de- 
mands, and demands presented Ewing would hâve paid. Besides, 
îf the liabilities had been considérable, it was not business-like on 
the part of the executors to accept Sweetser's unsecured promise 
to discharge them. 

The debts referred to in the correspondence between Ewing and 
Sweetser, for the payment of which it was said the lands should 
be sold, were, without doubt, for the advances made by Ewing. So 
Miner understood, when, on January 30th, he said of a proposed 
sale of part of the lands to Sweetser, "the proceeds will be used to 
refund to Ool. Ewing ♦ • « the large sum of money which he 
has furnished you from time to time for investment in that coun- 
try." In short, Ewing, wMle in lif e, with the knowledge and as- 
sisitance of Miner, whom he appointâed one of Ms executors, was 
demanding, and Sweetser was conceding to be due, and was will- 
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ing to pay Mm, for his interest in their joint property, as mucb 
as $15,000; but a few months later, when nothing had happened 
to change the respective rights of thé parties, except Ewing's 
death. Miner and his coexecutor, if their deed is to be upheïd, 
gave to Sweetser for nothing the Ewing interest in ail of the lands, 
except 110 acres, upon which ûo value has been sc't. That this 
was donc, the living executor, Ewing, has testified, and the fact 
is otherwise sufficientiy proven. 

But, if the évidence left the question open to doubt, it is estab- 
lished by the undenied avennents of the bill that the deed of De- 
cember 11, 1866, was without considération. It is alleged in the 
bUl, not only "that the deed of December 8th was executed and 
delivered on that diay," but that thereafter "on the llth day of 
December, the deed bearing that date was executed;" and, without 
direct avennent of the time when the release was executed, that 
paper is referred to in the bUl as "Sweetser's agreement and re- 
lease executed and dated December 8, 1866." Undenied, thèse 
avennents must be taken as true, and gîven fuU effect. They make 
it impossible to ooncur with the circuit court in saying "that thèse 
papers are ail to be taken together, and form parts of one and the 
same transaction." No matter what évidence to the contrary, 
the avennents must prevail. 

The contrary évidence, however, is not strong. The giving of 
the note for $100 was a small matter, and may hâve been over- 
looked on the 8th. The cancellation of the contracts and déclara- 
tion of trust, after the exécution of the deed and release of Decem- 
ber 8th, was a useless matter of form, evidently not done before 
the llth, but afEording no proof of the time when other papers were 
delivered. The récitals of the second deed are that "on tiie Sth of 
December" the executors made the flrst deed, and thait Sweetser 
"has taken upon himself, and assumed to pay," etc., "as per his 
agreement and release dated December 8, 1866." The release it- 
self bears date December 8, 1866. The canceUation of the revenue 
stamp is of the same date. The conveyance of April 30th is re- 
cited as a past or compieted transaction, (made so, doubtless, by 
delivery on that day,) and there foUows the récital that "on further 
settlement" the executors "hâve this day conveyed to me certain 
lands" descrdbed; and then foUow the declaraition that the con- 
tract of May 25th and the supplemental agreement are ended, 
and Sweetser's agreement to disoharge the executors and the 
Ewing estate and heirs, and to take upon himself ail liabilities, 
in terms quite as comprehensive as the conditions and obligations 
which the second deed purports to impose upon him. It was 
proper, as the parties evidently assumed, that the deed of Decem- 
ber 8th should be made under the sixth clause of the will, "in 
compliance with the déclaration of trust;" and the exécution of " 
the release by Sweetser at the same time was manifestly just and 
right, because the liabilities he assumed, it is clear, were less than 
the amount due frôm Mm to Ewing for the excess of the latter's 
advancements over his own. 
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It being establislied, as it is both by the pleadings and the évi- 
dence, tbat the deed and Felease of December 8tli were delivered 
as a oomsummated transaction separate from the conveyance of 
December lltà, tbere remained notbing further to be settled con- 
cerning the dealings in land; and it follows that the second deed 
was without considération, and clothed the grantee with neitheir 
légal nor équitable interest. 

Aside from, as weU as because of , its lack of considération, theie 
was, in my opinion, a want of power in the executors to exécute 
that deed. It is not to be questioned that, by their contracts, 
Ewing and Sweetser, in their land transa&tions, were partners, 
because the partnership is alleged both in the bill and the an- 
swer; and it is well settled that "real estate purchased with part- 
nership funds for partnership uses, though the title be taken in 
the name of one partner, is, in equity, treabed as personal prop- 
erty, so far as necessary to pay the debts of the partnership, and 
to adjust the equities of the partners." "But," as is added in 
Kiddle v. WhitehUl, 135 U. S. 621, 10 Sup. Ot Rep. 924, whence the 
quotation is taken, "the principle of équitable conversion bas no 
further application." And noue od the cases cited go to tiie ex- 
tent that the surviving partner, without the aid of a court of 
equity, can take possession of lands, of which both the title and 
possession were in his co-partner at the time of bis death, and 
dispose of the same as personalty belonging to the flrm. 

It is not necessary hère, however, to inquire into the powers of 
a surviving partner over partnership property, whether real or 
Personal. Conceding his power to sell to third persons, he could 
not seU to himself , and if, by the deed in question, Sweetser ac- 
quired any interest, it was because of the power of the executors 
to make the grant. For their powers, we must look to the pro- 
visions of the will, as was done in Valentine v. Wysor, 123 Ind. 
47, 23 N. E. Rep. 1076, or, if the wiU is silent, to such statutes as 
may be applicable. The provision in Ewing's will for the sale 
and disposition of personal projjerty does not apply, and the di- 
rection given "to make sale of such of my real estate in the states 
of Ohio, Indiana, Hlinois, Missouri, Minnesota, Wisconsin, and 
Kansas as shall be necessary to carry out and effect the objects 
and purposes of this wUl," and the further provision that no sale 
should be made without appraisement, it is manifest, do apply to 
thèse lands; and this conveyance, treated as a conveyance of land, 
was not only not authorized, it was forbidden, by the wUl. 

"But," it is said, "the executor of a deceased partner, if not a 
member.of the flrm, may agrée with the survivor that the shaa^ 
of the deceased may be ascertained in a particular way, or be taken 
at a certain value; and if the executor and the survivor, in good 
faith, corne to an accounting respeoting the partnership aflairs, and 
settle the same as a flnal account, such settlement cannot be over- 
hauled except on the ground of fraud (or such unfairness as is 
équivalent thereto) or mistake." Even by that rule, this settle- 
ment should not stand; but the doctrine stated rests on the com- 
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mon-law rale,-^revaleDt in some of tte stajtes, btit not applica- 
ble to tliis case, — that tlie executor or administmtor takes tàe 
title to the persoùal estate, and may deal with it substantially 
as tàe owner could when in lif e. 

The law of Indiana since 1852, if not longer^ bas been différent; 
and, if thèse lands are to be treated as personalty, it îs the law of 
Indiana, where Ewing lived and died, that must gorescn. By that 
law the title of personalty, as well as of real estate, descends to 
the heir at law, unless otherwise directed by will; and as the 
executor or adminietrator bas statutory authority to sell only at 
public auoti<wî, unless otherwise ordered by the court, it is held 
that a privaté sale, wilbôut order of court or testamentary au- 
thority, conféïS no title. Weyer v. Bank, 57 Ind. 198. 

It may bç (ïdnceded that the executors in this case had authoiity 
to make a set'tlement with Sweetser, and, if a balance was found 
due him, to pay it with money of the estate in their bands, of whioh 
it is shown they had an abundance; but, eren if they were with- 
out money, they had no authority, without an order of court, to 
discharge the debt owing to Sweetser, or to other creditors, by 
transfer oî property, whether personal or real, and especially not 
by a transfer of land, though capable, if there was necessity for 
it, of being treated as personalty, beeause it is the policy of the 
law, in Indiana, to protect the interests of the widofw and heir 
at law in real estate, and to that end the personal estate of a décè- 
dent is made the primary fund for the payment of ail debts, in- 
cluding mortgages and other liens upon real estate. Hunsucker 
vJ Smith, 49 Ind. 114; EUiott v. Oale, 113 Ind. 383, 404, 14 N. E. 
Bep. 708, and cases cited; Indeed, the statute in force since 1852 
requires the payment of "debts secured by liens upon the personal 
and real estate of the décèdent, created or suffered by him in bis 
lifetime," before the payment of gênerai debts and legacies. Re- 
vision 1881, § 2378. It was therefore the duty of thèse executors, 
nnder the law, as well as by the requirements of the wUl, to 
pay Sweetser whatever was ascertained to be due him, out of 
moneys of the trust in their hands, and thereby préserve the land 
in question as real estate, and, if they had not ready money for 
that purpose, to obtain it out of the personal estate proper under 
the authority given thém by the sixth clause of tbe wUl. They 
had no more right (unless given in the will, which is not pre- 
tended) to pay him by tfansferring Ewing's interest in the partner- 
ship lands than they wouM bave had to pay him by transferring 
real estate which had never belonged to tbe partnership. 

It is further to be observed that by an aet of the Indiana légis- 
lature approved March 5, 1859, (Sess. Laws 1859, p. 134,) which 
remained in force until 1877, when it was amended, a surviving 
partner was required, within 60 days after the deatb of the co- 
partner, to make a full, true, and complète inventory of the es- 
tate, goods, chattels, rigbts, crédits, and eflects within his knowl- 
edge, and to cause the same to be appraised, and to file with the 
clerk of the court an afladavit that the schedule filed by the ap- 
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pmisers «ftitained a full and true statement of tibie partner^p 
property. Ttis statute was not complied with by Sweeteer. 

There is anotlier reason why it was not compétent, on the llth 
day of December, 1866, to treat this land as personalty. If tbat 
rigM ever existed, it was extinguislied by tbe transaction of De- 
cember 8th. By tlie deed of tbat date, Sweetser accepted a con- 
veyance of the undivided one-half of tbe land described, including 
tkat in suit, in discharge of the trust under which Ewing had 
held the title, tbereby bçcoming tenant in common with tlie legatees 
of Ewing. By tbat act the partnership chjaracter of the land was 
lost, and if the account between the partners was not then or 
thereby settled, or if "Sweetser's agreement and release" of that 
date was not delivered till later, the account then became a Per- 
sonal one, into tbe adjustment of whicb the lands conld not be 
drawn on the tiheory of being partnership assets. If tbe title 
and trust had been in Sweetser, instead of Ewing, and, in exécu- 
tion of the trust, be had conveyed the half interest to the Ewing 
legatees, he might thereafter, with equal propriety, hâve taken a 
conveyajace from the executors in adjustment of the partnership 
accounts and liabilities. 

Upon no view of the case can I think the appellee entitled to 
affirmative relief in equity. If, by lapse of time or otherwise, it 
had acquired a légal right against the appellants, or any of them, 
before the suit for partition was brought, it may be set up as a 
défense to that procédure. 
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RAiiiKOAD Company— Lease—Nokpa-ïment of Rent— Rbcbivbk. 

Défendant company leased the railroad oi petitioner, and operated it 
ior several years. As rental, défendant covenanted to pay 32 per cent. 
of the gross eamlngs. The lease provided that a breach by défendant 
of any of Its covenants should be cause of forfelture, at the option of 
petitioner, and that thereupon petitioner might enter into possession 
of the property. On July 25, 1893, on a bill alleging the Insolvency 
of défendant, receivers of Its property were appointed. At the tlme 
when the receivers entered into possession, défendant was in arrears 
In payment of the rent already due to an amount of more tlian $300,000. 
After the receivers entered into possession, they pald petitioner for the 
use of the property, ont of the assets of the receivership, $331,439,— a 
little more than the net eamings of the leased property for the same 
period. This sum, however, was conslderably less than the .tmount 
Btipulated in the lease. On August 8, 1893, upoo a pétition showing 
the importance to the petitioner of prompt payment of the sums stlpu- 
lated by the lease, to enable it to pay its obligations to its bondholders 
and to subordinate roads leased by it, petitioner asked that the court 
order the receivers to perform aÙ the obligations of the lease; that 
they pay the rent then due; that, tf without money to make such pay- 
ment, they should Issue receivers* certificates for ail rent due or to be- 
come due; and that such certificates be decreed a charge and lien upon 
the property of défendant in the possession of the court and the receiv- 
ers, prdor to défendants outstandlng mortgages. No application was 
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: made to hâve à forfelture of the leaSe, for corenants brolsai, declared. 
Beld, that the rçcelvers did not, by taking possession under the order of 
the court, becorqe assignées ol the term of the lease, committed to an 
obligation, in anj' event, to pay the full sum stlpulated as rental by the 
lease; that they îiad not retained possession for such an unreasonable 
time, or under such circumstances, as amounted to an élection on their 
part to accept the lease; and that as it appeared that more than the net 
earnings of the leased property for the period during which the re- 
cedvers had held it had been pald to the lessor, the court would not In- 
etruct the receiyers to pay any more out ofthe gênerai corpus of the 
property in the receiver's hands. 

In Equity. Motion by the New York, Pennsylvania & Ohio 
Bailroad Company, as petitioner, to instruct receivers of the de- 
fendant as to the making of certain payments to petitioner. The 
motion was made npon pétition presented August 8, 1893, and ad- 
journed from time to time until September 20th, when it was 
heard upon an amended pétition, reply, and afSdayits. 

Chas. E. Whitehead, for petitioner. 
Jennings & Eussell, for respondent 

LACOMBE, Circuit Judge. The défendant corporation, owning 
and operating an extensive System of Connecting railroads, made 
a contract with the corporation petitioner in April, 1883, by which 
it leased from the petitioner its main Une of railroad, extending 
from Salamanca, N. Y., to Dayton, Ohio, varions branches of said 
road, and the leasehold estâtes of the petitioner in a number of 
roads operated as part of its System. Défendant entered into 
possession of the property under the lease, and for several years 
operated it, so far as appears, in accordance with ail its terms 
and covenants. As rental or compensation for the use of the 
property, the défendant agreed and covenanted to pay 32 per 
cent of its gross earnings. An increase of percentage was pro- 
vided for under certain contingencies, the détails of which are 
not material to the présent discussion. It was further provided 
in the lease that a breach by the défendant of any of the cove- 
nants and agreements contained therein should be cause of for- 
feiture, àt the option of the petitioner; that, in the event of such 
forfeiture, petitioner might enter into possession of the property, 
— its rights to recover aU rent in arreâr not to be affected by such 
forfeiture; and that aU damages sustained by petitioner by rea- 
son of such forfeiture should be recoverable against the défend- 
ant. 

It appearing that the défendant was without money to pay ita 
maturing indebtedness, or any immédiate hope of raising it; that 
its property was liable to seizure upon attachments and other 
process in a multiplicity of suits brought in many différent courts, 
under circumstances which would lead to wasteful strife and con- 
tention as to the priorities of rival creditors, and would paralyze 
the opération of the road, and prevent it from continuing, until 
the final marshaling of its assets and adjustment of conflicting in- 
terests, to discharge its duties as a public carrier of passengers, 
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freîght, and maUs, thereby earning money which the interest of 
ail creditors alike required it to do, — ^this court, on July 25, 1893, 
appointed receivers of the défendant. They promptly entered Into 
possession of ail the property It owned and held, including peti- 
tioner's roads. At the time the receivers thus entered into pos- 
session, the Erie Company was in arrears in payment of rent al- 
ready due to the amount of more than $300,000, for the whole or 
part of which it had accepted drafts payable in the fall. Since 
the receivers entered into possession, they hâve paid the petitioner, 
for the use of the property, out of the assets of the reeeivership, 
1331,439.83, which is a little more than the net eamings of that 
property for the same period. This sum, however, is considerably 
less than the amount stipulated in the lease, which calls for the 
payment of |240,000 on August 15th, and |100,000 on the Ist days 
of August and September, respectively. The rental stipulated 
in the lease is largely in excess of the net earnings from the leased 
property, the afSdavits showing that the Erie Company lost, in 
the opération of the roads of petitioner under the lease, $425,888.39 
for the fiscal year ending September 30, 1892, and, for the first 
10 months of the présent fiscal year, |275,681.06. 

TJpon this state of facts, and upon a verified pétition and supple- 
mental pétition showing the essential importance to petitioner of 
prompt and fuU payment of the sums stipulated by the lease, to 
enable it to discharge its own obligations to its bohdholders, and 
to the subordinate roads of its System which itself leases, the 
New York, Pennsylvania & Ohio Eailroad prays: 

"That tlie court would déclare and order that the receivers perform ail 
the obligations of the said lease; that the covenants and provisions of the 
said lease, during the time it has existed and may exist, constitute a charge 
upou and obligation against the défendant company, and ail Its property, 
superior to the rights and claims of any mortgagee of said property; that 
the receivers pay to the petitioner the amount of rent now remalning due 
and unpaid; that, if the receivers are without money in hand to presently 
mâke such payment in full, they hâve liberty to agrée and arrange with the 
petitioner for an extension of time for payment, and thereupon to issue 
their certlficates as receivers for ail rent now, or at any time hereafter, 
due or unpaid; that such certiflcates be decreed and declared, upon the 
face thereof, to be a ehai-ge and lien upon ail the property and franchises of 
the défendant comijany in the possession of the court and the receivers, 
prior to any and an of the outstanding mortgages upon the said property and 
franchises of the défendant company; and that the court would grant to the 
petitioner such other and further relief in the promises as ma/, upon consid- 
ération, appear to be just and équitable." 

The petitioner, upon this application, has carefully refrained from 
declaring a forfeiture of the lease for covenant broken, and does 
not ask to be restored to the possession of its property. The ques- 
tion to be passed upon at this stage of the proceedings, therefore, 
lies somewhat within the scope of the oral argument. Whatever 
may hâve been the intent of the parties to the lease when they 
entered into their contract, there is no suit to reform it now be- 
fore the court, and it must be construed according to its terma. 
It provides distinctly and specifically for the payment of certain 
v.67F.no.7 — 51 
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sums of money as compensation for the use of petitîoner's prop- 
erty, and réserves to it the right to re-enter into possession if 
that money is not paid. Tàe right to insist upon the exécution of 
this cpntract according to its tenns — the right to refuse further 
use or possession of that property to any one who will not or can- 
not make such payments — is in no way impaired by the fact that 
the court has taken possession of ail the property owned and held 
by the Erie Company, to administer the same for the interests of 
ail concerned, and has placed its offlcers, the receivers, as cus- 
todiang and caretakers, not only to préserve the same, but also 
to maintain it as a going concern pending the final adjustment. 
Eyery pièce of such property cornes to the receivers' hands in the 
same condition in which it leaves the hands of the défendant. No 
lien or contract is disturbed or altered by the court's intervention; 
a,nd, if the receivers continue to hold a particular pièce of property 
which they found in the possession of the Erie road, and which 
that road could only continue to hold upon cpmplying with certain 
conditions, they must, if they so hold it, in like manner conf orm 
to thèse conditions. But the petitioner goes further, and insists 
that the receivers must continue to hold the property, complying 
with the conditions, even though their doing so will charge the 
astâtCr with a burden beyond any possible beneflt derivable there- 
irom. The law, however, is otherwise laid down in Quincy, etc., 
R Co. V. Humphreys, 145 U. S. 82, 12 Sup. Ct. Eep. 787; St. 
Joseph, etc., E. Co. v. Humphreys, 145 U. S. 103, 12 Sup. Ct. Eep. 
795. When the receivers took possession of the property now un- 
der considération, the petitioner could not get its rental, because 
of the insolvency of the défendant. By the mère act of taking 
possession, the court did not, eo instanti, bind itself or its receiv- 
ers to carry out the covenants of the lease. The receivers were 
entitled to a reasonable time to elect whether or not they would 
adopt the contract, and make it their own, and no action of theirs 
shows that they hâve elected so to do. Prom the papers sub- 
mitted, it is manifest that the receivers, if they continue to hold 
and operate the road upon the terms of the lease, wiU do so at 
a loss,, which could be made good only by diverting to the peti- 
tioner the profits which may be earned on other parts of the Sys- 
tem. It is conceivable, of course, that such a course might be 
bénéficiai for ail concerned. The loss to the whole System re- 
sulting from the forfeituïe, and the retaking of the leased property 
by its owner, whether such loss be occasioned by disintegration 
of the System, or by the incurring of some heavy liability for dam- 
ages, might be far greater than the loss resulting from a contin- 
uance of the old lease. 

But: no facts making out such a case are before the court. The 
receivers are not asking for instructions as to which course they 
should elect. Nor, indeed, is such a question one which it is to 
be expected that the court should décide. It is a question, not of 
law, but of business judgment, which requires for its intelligent 
answer an extended expérience, a spécial knowledge, and an inti- 



BCRÀNTON V. WHEELBB. 803 

mate acquaîntance wlth erery vein and artery ot thé entîre Sys- 
tem of defendant's roada, which no court that ever sat orever will sit 
could possibly acquire from affidavits, however Toluminous, or from 
arguments, however extended. It is enough to dispose of the prayer 
of the petitioner to hold that, under the décisions of the suprême 
court cited supra, the receivers did not, by taking possession under 
the order of the court, become assignées of the term, committed to 
an obligation, in any event, to pay the full sum stipulated as 
rental by the lease; that they hâve not retained possession for 
such unreasonable time, or under such circumstances, aa will spell 
out an élection on their part to accept the lease; that, it appear- 
Ing that more than the net earninga of the leased property for 
the period the receivers hâve held it hâve been paid to its owners, 
this court will not now instruct the receivers to pay any more out 
of the gênerai corpus of the estate. MUtenberger v. Eailway Co., 
106 U. S. 286, 1 Sup. et Eep, 140; Kneeland v. Trust Co., 136 TJ. 
S. 101, 10 Sup. Ot. Eep. 950; Central Trust Co. T. Wabash, etc., B. Co, 
23 Fed. Eep. 8G3, 34 Fed. Eep. 259. 
The prayer of the petitioner is denied. 



SCRANTON ▼. WHEELBB. 

(Oircnlt Court of Appeals, Sixth Circuit September 6, 1893.) 

No. 103. 

1. CmcmT CouBTS — Jubisdictioiï — Action against Agent of thb Dkiteo 

States. 

The circuit court bas Jurisdiction of an ejectment suit by a landowner 
against an agent of tlie United States In cbarge of a 'public improvement 
which is alleged to be bullt on plalntlfF's land, and where défendant sets 
up and relies upon the government's right and title the court may inquire 
and détermine whether it is the superlor title; but its Judgment wUI not 
conclude or estop the United States, since the latter is not a party, and 
cannot lie made a party without its own consent. Oarr v. United States, 
98 U. S. 433, foUowed. Stanley v. Schwalby, 13 Sup. Ct Rep. 418, 147 
U. S. 508, and Hill t. U. S., 13 Sup. Ct. Bep. 1011, distlngulshed, 

2. CmcniT Court of Appeals — Jukisdiction. 

Under the judiciary act of March 3, 1891, f 6, (26 Stat. 826, c. 517.) 
the circuit court of appeals has jurisdiction to review on writ of error 
the judgment of a circuit court in an action of ejectment by a landowner 
against the agent of the United States in charge of the St. Mary's ship 
canal, the plers of which are bullt upon the submerged land lying in 
front of plalntiff's lot; eych suit involving questions as to the govern- 
ment's ownership and control of such submerged lands on the bordeis 
of the St. Mary's river. 

3. Navigable Watehs— Title to Submerged Lands. 

The title to lands lying under a navigable river entirely wlthin the 
boundarles of a state is not in the United States, but In the state; and 
the test of navigablllty is not the flow of the tides, but navigability In 
fact 

4. Bamb— United States Land Patents. 

A patent of the United States, conveying land lying upon the bordera 
of a navigable river viritlUn the boundarles of a state, conveys no title 
to any land lying under the stream, since the United States bad oo title 
tbereto. , 
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6, SA^Sr'iÇFi'BCT op Statb Laws. 

Witerè, However, thè law of the state, as an inddent to the ownershlp 
df rlparlon lands, attaches thereto the légal title to the submergea lands, 
eStefldtag to the thread of the stream, as In Michigan, such title wlll 
accrue to one who receives from the United States a patent to the 
riparian lands. 

6. SamB— Kegdlation of Commbkce. 

thé "title which a state has to lands lying beneath its public navigable 
rivers ts held subject to a high public trust, to forever préserve them as 
public hlghways, and is subject to the power of congress to regulate 
con^merce among the states; and, if this title is passed by the local laws 
to Mparian proprietors, they take it subject to the same tnist and to the 
same pQwer. 

7. Same-^Ëxtent of Poweb — Right f Take StrBMEBOED Lands. 

The right of congress to regulate commerce Involves the right to regu- 
late navigation, and thiS, In turn, Involves the use of submerged lands, 
In so, far as such use is essential to the maintenance of the public high- 
way; ànd hcnce the title of the riparian owner Is subject to the rlght 
of congress to occupy the submerged land, without compensation, for the 
érection of structures In aid of commerce between the states, and it is 
imroaterial that such structures are placed in shallow water, near the 
shore, so as to interfère with the owner's access to deep water. 

In ErroflT to the Circuit Cburt of tàe United States for tiie Southern 
Division of the Western District of Michigan. 

At Laiw. Action of ejectment by Gilmore G. Scranton against 
Eben S. Wheeler. The circuit court directed a verdict for défend- 
ant, and entered judgment accordingly. Plaintiff brings error. Af- 
flrmed. <■ 

Statement by LIIRTON, Circuit Judge: 

This suit was brought in ejectment in the circuit court for the coimty of 
Chippe#a, and was removed by the défendant to the United States circuit 
court for the western district of Michigan, southem division, where it was 
tried in September, .1892. The premlses described in the déclaration, and 
sought to be recoveréd, are "an undivlded one-half interest in private land 
clalm number three, Whelpley's survey, in the village of Sault Ste. Marie, 
Mich., includlng therein tliàt portion of the land beneath the waters of St. 
Mary's river, from the river bank on said lot to the thread of the stream of 
said river, which forms a part of said lot, and ail riparian rights belonging 
and attached thereto, and belng a part thereof ." 

The real controversy Is not over any of the dry land embraced wlthin the 
Unes of private claim No. 3, as deflned by the survey thereof, but concerns 
the riparian rights appurtçnant thereto, which, it is clalmed, hâve been in- 
vaded by the construction by the United States of one of the piers which 
form a part of the St. Mary's Falls shlp canal. The défendant in error has 
no Personal Interest in the controversy, and Is in possession of the pler in 
auestlon slmply as an employé of the United States, being the superintendent, 
and in charge, of the canal. For many years prior to 1850, the lands, in part 
at least, at the locality in question, were occupied by parties who had no 
title thereto, but clalmed équitable rights by virtue of long-continued pos- 
session. Eepeated attempts were made to obtain récognition of their rights 
from congress, but prior to said date they were unavalling. In 1850, how- 
ever, congress passed an act (9 Stat. 469) which provided that the register 
and recéiver of the land ofûce at Sault Ste. Marie should be empowered and 
authorized to examine and report upon claims to lots at Sault Ste. Marie, 
according to the provisions of the act, and pursuant to instructions of the 
commissioner of the gênerai land office. The second section of the act pro- 
vided that: "The said commissioner shall cause the register and recéiver 
to be fumished wltli a map, on a large scale; of the Unes of the public 
Burveys at the Sault Ste. Marie, and it shall be the duty of the secretary of 
war to direct the proper military offlCer, on ai)plication of the register and 
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receiver, to designate or cause to be deslgnated, upon the map aforesald, the 
position and estent of lots necessary for military purposes, as also the posi- 
tion and the extent of any other lot, or lots, whlch may be requlred for other 
public, purposes, and also the position and extent of the Indian agency tract, 
and of the Indian reserve." Section 7 of the act provides that, on the com- 
pletlon of certain preliminary maps and abstracts by the land offlcers, the 
surveyor gênerai at Détroit should dispatch a skillful deputy to the Sault 
Ste. Marie, and "that he shall proceed forthwith to lay ofC' and survey the 
village of Sault Ste. Marie into town lots, streets, avenues, public squares, out- 
lots, having regard to the lots and streets already actually surveyed, existing 
or establlshed, and having regard also to the existing limits and extent of lots 
covered by the claims which shaU hâve been adjudicated by the register and 
receiver; and after such surveys shall hâve been completed, the aforesald 
deputy shaU prépare a plat, exhibitlng, In connection with the Unes of the 
public "surveys, the exterlor Unes of the whole village, also the squares, In- 
dividual lots, and pubUc lots, and also the out-lots, designating the lots 
resevved for military or other purposes, according to the extent and limits 
of the same, as fixed by the proper military offlcers," etc. 

This survey was made by Thomas Whelpley In 1855, and by It the land 
in controversy is located and descrlbed as "Private Land Olaim Number 
Three." The plat and survey were approved In September, 1855, as recited 
in the patent of the land made by the United States in 1874. The pier, as 
originaUy built, crossed a part of the rlparian frontage of private clalm No. 3. 
The fleld notes of the survey made by Thomas Whelpley shovp- that private 
clalm No. 3 was descrlbed by metes and bounds, and that one boundary 
was "along the right bank of Ste. Marie river." Thls clalm was patented by 
the United States to Samuel Peck and the helrs of Franklin Newcomb, 
October 6, 1874, and was described by référence to said survey. Thls grant 
was in thèse words and figures: 

"The United States of America: To ail to whom thèse présents shall 
come — Greetlng: Whereas, under the provisions of the act of congress ap- 
proved the 26th day of September, 1850, entltled *An act providlng for the 
examinatlou and settlement of claims for land at the Sault Ste. Marie, in 
Mlchigan,' the clalm of Samuel Peck and the helrs of Franklin Newcomb 
has been conflrmed to a tract Or parcel of land designated on the connected 
plat of survey, approved under the date of September 4th, 1855, by the 
surveyor gênerai at Détroit, made pursuant to the act aforesald, as lot 
number three, containlng nineteen acres and forty-five one-hundredths of 
an acre, In section one, in township forty-seven north, of range one west, 
and in section six, in township forty-seven north, of range one east, In the 
district of lands subject to sale at Marquette, formerly Sault Ste. Marie, in 
the State of Mlchigan. And whereas, there has been deposlted In the gênerai 
land office of the United States a certiflcate. No. 111, of the register and 
receiver at Marquette, Mlchigan, whereby It appcars that payment has been 
made in full, according to Iflw, of the amount of assessment on sald claims: 
Now know ye: That the United States of America, in considération of the 
premises, and in conformity to the provisions of the act of congress afore- 
sald, hâve given and granted, and by thèse présents do give and grant. 
unto the said Samuel Peck and helrs of Franklin Newcomb, and to thelr 
helrs, the tract or parcel of land above descrlbed, to hâve and to hold 
the same, together with ail the rights, privilèges, and Immunitles and ap- 
purtenances of wliatever nature thereunder belonging, unto the said Samuel 
Peck and heirs of Franklin Newcomb, and to their helrs and assigns, for- 
ever. In testlmony wherepf, I, Ulysses S. Grant, président of the United 
States of America, hâve caused thèse letters to be made patent, and the seal 
of the gênerai land office to be hereunto affixed. [Seal.] 

"Given under my hand, at the city of Washington, the sixth day of 
October, in the year of our Lord one thousand eight hundred and seventy- 
four, and of the Independence of the United States the ninty-ninth. 

"By the président. U. S. Grant 

"By S. D. Williams, Secretary. 
"11. K. Lipplncott, Eecorder of the General Land Office." 
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By an act of congress WProved Augu8t,26,1852, (10 Stat 35,) therè waa 
granted to the state of iMtchigan a strip of land 400 feet In wldth through the 
miUtary réservation at Sault Ste. Marie, to be used for the construction 
of a shlp canal at that point, and by tHe same act 750,000 acres of land 
were^anted to the state to ald in its construction. The act provlded that 
the sélection and location Of the site shoald be subject to the approval of the 
secretary of war. The site selected under the act was so approved, In 1853, 
by Hon. JefCerson Davis, then secretary of war. The canal was begun in 
1853, and completed, as origlnaUy constructed, In 1855. The river in front 
of private clalm No. 8 was navigable in Its natural state, but immedlately 
above were the rapids and falls, to avoid whlch the canal was built This 
river, with its Connecting waters, forms a very Important highway for In- 
terstate and international commerce. 

By act of congress of August 14, 1876, (19 Stat. 132,) the sum of $130,000 
was approprlated for the repair, préservation, construction, and completion 
of this canal, "to be expended under the direction of the secretary of war." 
The plan of the work was adopted in the spring of 1877 by the corps of 
United States ouginecrs and the war oflioe. The construotion of the pier 
in question was commenced in 1877, and completed in 1881. Congress has 
at ail times recognized the national character of the work, making at 
différent times very large appropriations for the canaL 16 Stat 224, 402. In 
1881 the state of Michigan transferred the canal to the United States. See 
How. St. § 5502. The canal was built entlrely withln the military réserva- 
tion belonging to the United States, and, if It infringes upon plalntiflC's 
rights, It is purely because It crosses more of hls riparlan frontage than dld 
the piers of the canal which was there at the time of the confirmation of his 
title to private claim No. 3, In 1855. Upon thèse facts the court below di- 
rected a verdict for the défendant. 

Harlow P. Davock, (Joàn C. Donnelly, of counsel.) for plaintiflf in 
error. 

I Lewis G. Palmer, U. S. Atty., and James B. McMahon, Asst TJi S. 
Atty., for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SWAÎT, District 
Judge. 

LURTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

There are two preliminary questions for décision: (1) Is this a 
suit against the United States, or one by which it will be concluded? 
(2) If the circuit court obtained jurisdiction to entertain and dé- 
termine the cause, did an appeal lie to this court from its judgment? 

1. Upon the submerged land forming the bottom of St. Mary's 
river, the governniemt has erected a pier in front of the upland 
owned by htm. The pier covers tàe entire water front of plaintiff, 
and is upon and within the riparian rights which he sets up. The 
pier is a prolongation westward, into deep water, of the banks of 
the government canal, shelters the Lalce Superior entrance to the 
oanal, land is such an extension thereof as to eut off the plaintiff's 
direct aocess to deep water. The défendant is the superin tendent 
of the canal, and the officer in charge and possession of the pier, 
holding same for the government. The suit is one in ejectment, 
and the sole défendant is this agent and officiai of the government. 
His défense is that the government had a paramount right to place 
the pier where it stands; that, under the power conferred by the 
constitution over Interstate commerce, the control of the government 
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of the United States over navigable watens theireof is absolute and 
conclusive, and that the title of the plaintiff was and is subordimate 
to the power ot the Uniited States to provide for the safe and oonven- 
ient navigation of the St. Mary's river; that it might, therefore, 
lawfully erect within the banks of the river, and upon the perma- 
nently submergea bottom thereof, such dams, piers, and lighthouses 
as will, in its jndgment, contribute to the use of said rives- by inter- 
state and international commerce. Can the merits of this justi- 
fication set up by défendant be determined, or inust we, upon the 
suggestion that the défendant holds under the right and title of the 
United States, desist from inquiring whether tlMit title thu« inter- 
posed is a good and sufacient answer to the title and right of the 
plaintiff? 

Except where oongress has provided, the United States oannot be 
sued. This proposition is axiomaMc. But the doctrine has no 
application to oflflcers and agents of the United States, -who, while 
in possession, are sued in éjectaient by one claiming the title and 
right of possession. When such officer and agent is sued, and te 
undertakes to justify and défend his possession by setting up and 
relying upon the title and right of the United States, a judicial 
question is presented; and the court may inquire into such title, 
and détermine whether it is the superior right and title, and render 
judgment as the right may appear. This has been the weU-settled 
praotiee and rule of the United Staites court, and in the v?eU-con- 
eidered case of U. S. v. Lee, reported in 106 U. S. 196, 1 Sup. Ct. Eep. 
240, the doctrine was thoroughly considered, and the cases elaborâte- 
ly reviewed, by Mr. Justice Miller, who delivered the opinion of the 
court When a suit may be conducted alone against the party in 
possession, as is the rule in ejectment, the person under whom 
the défendant claims is not a necessory partyv The judgment in 
this case wUl not conclude or estop the United States, for the reason 
that it is not a party, and cannot be made a party without its con- 
sent Garr v. U. S., 98 U. S. 433. 

In U. S. V. Lee the court said, in regard to the effect of the judg- 
ment in thart; case: 

"Another considération is that since the United States cannot be made a 
défendant to a suit concerning its property, and no judgment in any suit 
against an individual wtio has possession or control of such property can 
bind or conclude the government, as is decided by this court In the case of 
Oarr v. U. S., already referred to, the government is always at liberty, not- 
■withstanding any such judgment, to avail itself of ail of the remédies which 
the law allows to every person, natural or artiflcial, for the vlndication or 
assertion of its rights. Hence, taking the présent case as an illustration, the 
United States may proceed by a bill in chancery to quiet its title, in aid of 
which, if a proper case is made, a wrlt of Injunction may be obtained; or it 
may bring an action of ejectment, in which, on a direct issue between the 
United States as plaintiff and the présent plaintiff as défendant, the title of 
the United States could be judicially determined, or, if satisfied that its title 
has been shown to be InvaUd, and it still desires to use the property, or any 
part of it, for the purposes to which it is now devoted, it may purchase such 
property by fair negotlation, or condemn it by' a judicial proceeding, in which 
a just compensation shall be aseertained and paid according to the constitu- 
tion." 106 U. S. 222, 1 Sup. Ct. Rep. 262. 
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IShait' decteion, upon its reasoning, was sonnd, and meets the 
approval ot this court. The constitutional provision that "no person 
* * • shall be deprived of life, liberty or property witliout due 
pTOoeas of law, nor shall private property be taken for public 
use without just compensation," finds its strongest safeguard, 
and most efficient vindication, in tàe doctrine so ably presented 
by the learned- judge who spoke for the majority of the cooirt 
in that case. The attention of the court has been called to the late 
décisions of the sâme court in the cases of Stanley v. Schwalby, 
147 U. S. 508, 13 Sup. Ct. Rep. 418, and Hill v. U. S., (decided May 
15, 1893,) 13 Sup. Ot. Rep. 1011. 

In the flrst of thèse cases, (Stanley v. Schwalby,) the suit was an 
action of trespass to try title. The property involved was the 
military post at San Antonio, Tex. The défendants were Gen. 
Stanley and other officers of the United States. The suit, though 
it involved the title and possession of the United States to one 
of its military posts, was maintained. The reporter's headnote 
to the opinion is somewhat misleading, in so far as he states that, 
"for purposes of jurisdiction, there is no distinction between suits 
against the government directly, and suits against its property." 
The jurisdiction would not exist, unless permitted by congress, 
where it was directly against the government, while, as decided 
in that case, if the suit be against one in possession, and he claims 
under the government, the jurisdiction does exist. In that very 
case the court said in regard to the latter class of cases that "in 
thèse cases he is not sued as an ofScer of the government, but as 
an individual, and the court is not ousted of jurisdiction because 
he asserts the authority of such ofiQcer. To make'out that défense, 
he must show that his authority was sufOicient in law to protect 
him.' In this class is included U. S. v. Lee, 106 U. S. 196, 1 Sup. 
Ct. Eep. 240, where the action of ejectment was held to be, in its 
e^ential character, an action of trespass, with the power in the 
court to restore the possession to the plaintiff, as part of the judg- 
ment; and the défendants Strong and Eaufman, being sued in- 
divldually as trespassers, set up their authority as officers of the 
United States, which this court held to be lawful, and therefore 
is sufficient as a défense. The statutes of limitation were held 
applicable, upon the express ground that "as an action could hâve 
been btought at any time after adverse possession was taken, 
against the agents of the government through whom that was done, 
and by whom it was retained, the objection cannot be raised 
against them that the statute could not run because of inability 
to sue." 147 U. S. 519, 13 Sup. Ot. Eep. 422. 

The case of Hill v. United States has no application. The ac- 
tion was directly against the United States, for a tort, and was 
sought to be sustained under the act of March 3, 1887, (chapter 
359,) by which congress provided that the United States might 
be sued either in the court of claims or in the circuit court of 
the Unitod States, in cases not sounding in tort. The case is 
in accord with U. S. v, Jones, 131 U. S. 1, 9 Sup. Ot. Eep, 669; 
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Langford v. U. S., 101 U. S. 341; U. S. v. Great Palis Manufg 
Ck)., 112 U. S. 645, 5 Sup. Ot. Eep. 306; and Great Falls Manufg 
Oo. V. Attorney General, 124 U. S. 581, 8 Sup. Ct. Eep. 631. 

2. We are of opinion that the plaintiff's right to an appeal or 
writ of error to this court was clear. Section 6 of the act of 1891, 
(chapter 517,) establishing the United States circuit court of ap- 
peals, provides "that the circuit courts of appeals • * » shall 
exercise appellate jurisdiction to review by appeal or writ of error 
final décisions in the district court and the existing circuit courts 
in ail cases other than those provided for in the preceding section 
of this act, unless otherwise provided by law." The preceding 
section spécifies with particularity the cases in which an appeal 
lies direct from the district or circuit court to the suprême court. 
The case under considération does not fall within any of the classes 
specified. The appeal must therefore be to the circuit court of 
appeals. 

3. This brings us to a considération of the claim and title of 
the plaintifl to the locus in quo. The terra Arma owned by him 
is not involved. What is his title to the submerged land in front 
of his undisputed upland? The canal pier was constructed upon 
land permanently submerged under some flve feet of water. The 
structure was most manifestly a necessity to the safe and con- 
venient use of the canal. The canal was a necessity to the safe 
navigation of a great public highway, of whieh it forma a part. 
The commerce passing through it is equaled only by that of a 
few of the great navigable streams of the world. Has the plain- 
tiff such a title to the land lying between the shore of this great 
highway of commerce and the middle thread of the stream as to 
make the défendant a trespasser, and the structure placed there 
in aid of navigation a nuisance, which plaintiff, as the owner of 
the adjacent shore, may abate and remove? Must the United 
States, before buUding piers, lighthouses, and other structures in 
aid of navigation, condemn and purchase the beds of navigable 
streams and inland seas upon which such improvements must be 
supported? If the plaintiff has such a property right in the 
submerged land beneath the river as cannot be taken or used with- 
out jnst compensation, and by due process of law, for the purpose 
to which it has been devoted, then the défendant is a trespasser, 
and he cannot justify his occupation of the premises by the title 
and right of the government, whose servant he is. At the outset 
we may say that, if plaintiff's title to this submerged land dépends 
upon a construction of the grant of the United States under which 
ne holds, his pretensions to such a title as will support ejectment 
must fail. The fleld notes of the survey caUed for in the patent 
to Peck and heirs of Newconib show conclusively that the land 
patented to him extended "along the right banli of the Ste. Marie 
river." The flrm upland was alone surveyed and measured. 

The rule of the common law was that the title of one owning 
land bordering on a river in which the tide ebbed and flowed ex- 
tended only to the margin of ordinary high water. The title to 
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ail laad between the sliores, and below ordinaryMgli water, waa 
veptpSiç the crown. Abové tbe ebb and flow of the tide, the 
title 6t a riparian proprietor extended to the middle thread of the 
atreani. The ebb and flow of the tide in the short streams of 
that insular country was, in fact and law, the sole test of actual 
navigability. But in this coun.try the situation ia entirely différ- 
ent A large majority of our rivers are navigable in fact -which 
are wholly unafifected by tide, and many others are equally navi- 
gable above the ebb and flow, which affects them near the sea. 
The common-law test of navigability, said Justice Bradley in 
Barney v. Keokuk, 94 U. S. 338, "had the influence, for two généra- 
tions, of excluding the admiralty jurisdiction from our great rivera 
and inland seas; and, under the like influence, it laid the founda- 
tion in many states of doctrinea with regard to the ownership of 
the soil in navigable waters above tide water at variance with 
Sound principles of public policy." In the case of The Grenesee 
Ohief, 12 How. 443, the comihon-law test of navigability was 
oonsidered, and the doctrine establiahed that the admiraltf and 
maritime jurisdiction granted to the fédéral government by the 
constitution extended to ail public navigable rivers and lakes, 
where commerce is carried on between the states, or with foreign 
nations. Subsequently, the same court, in The Daniel Bail, 10 
Wali 563, said, as to the test of navigability of rivers and in- 
land seas, that "they are navigable in fact when they are used, 
or are susceptible of being used, in their ordinary condition, as 
highways for commerce, ôver which trade and travel are or may 
be conducted in the customary mode of travel and tnade on water." 
This définition was foUowed and afi3rmed in Packer v. Bird, 137 U. S. 
673, 11 Sup. et Rep. 210. Since The Genesee Chief Case, the courts 
of the United States hâve steadily held that the test of navigability 
was not the flow of the tide, but that navigability in fact fur- 
nished the standard by which jurisdiction in admiralty and ripa- 
rian rights were to be determined under United States patents. 
Railroad Co. v. Schurmeir, 7 Wall. 272; Packer v. Bird, 137 U. S. 673, 
11 Sup. Ot. Rep. 210. 

The doctrine that iiie title to the submerged lands within the 
banks of navigable rivers belongs to the states, respectively, within 
which sucà rivers are situated, and not to the United States, wa« 
settled art an early day, and has never since been questioned. In 
PoUard's Lessee v. Hagan, 3 How. 219, it was held that a patent 
by the United States to lands in the bed of the Alabama river was 
absolutely void, inasmuch as the United Startes, by its acquisition of 
that part of Alabama through treaty with Spain, had never ac- 
quired any title to the soil under navigable rivers, and none had 
been conferred by the constitution of the United States. It was also 
held that new states coming into the Union entered it with pre- 
cisely the same réservation as to the soil under their navigable 
waters as was the case with the states originating the Union. 3 
How. 219. To the same effect are the cases of Martin v. Waddell, 
16 Pet 367, and Goodtitle v. Kibbe, 9 How. 471. It is true that 
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thèse cases involved the beds of streams affected by tides, but the 
principles upon whicli the cases rested applied equally to streams 
navigable in fact, and above the ebb and flow of the tide. In Bar- 
ney v. Keokuk, supra, the court said, speaking of thèse cases: 

"In our vlew of the subject, the correct principles were laid down in Mar- 
tin V. Waddell, 16 Pet 367; Pollard's Lessee v. Hagan, 3 How. 212, and 
Goodtitle v. Ivibbe, 9 Kow. 471. Thiese cases related to tide water, it is true, 
but thiey enunciate principles whlch are equally applicable to ail navigable 
waters. And since this court, in the case of The Genesee Chief, 12 How. 443, 
bas declared that the Great Laides and other navigable waters of the coun- 
try, above as weU as below the flow ofthè tide, are, in the strictest sensé, 
entltled to the dénomination of 'navigable waters,' and amenable to the ad- 
mlralty jurisdiction, there seems to be no sonnd reason for adhering to the 
old rule as to the proprietorship of the beds and shores of such waters. It 
properly belongs to the states, by their inhérent sovereignty, and the United 
States bas wisely abstained from extending (if it could extend) Its surveys 
and grants beyond the limits of the water. The cases In which this court 
has seemed to hold a contrary view depended, as most cases must dépend, 
on the local laws of the states In which the lands were situated." 

In the late case of Illinois Cent. R. Co. v. Illinois, it was expressly 
held that the ownership of, and dominion and sovereignty over, 
lands covered by the waters of Lake Michigan, though unaffected by 
the tide, belonged to the states within which such submerged land 
was situated. 146 U. S. 387, 13 Sup. Ot. Rep. 110. T^e effed; and 
construction of a United States land patent must, in the very nature 
of the subject, be a question for the United States courte to dé- 
termine for themselves, without référence to the rules of oonstmc- 
tion adopted by the "states for their grants. Barney v. Keokuk, 
94 U. S. 338; Packer v. Bird, 137 U. S. 661, 11 Sup. Ct. Rep. 210. 
It is deducible, therefore, from the decided cases: 

First. That the United States never had or asserted any title to 
the land under the waters of the Ste. Marie river, and could not, 
by its grant, convey to a patentée any title whatever. 

Second. That the only reasonable construction to be placed upon 
the aots of congress conceming the survey and sale of the public 
lands, and the settled line of décisions conceming such patents, 
would be to limit the efleot of the patent under which the plaintlfE 
holds to the terra Arma bounded by the margin of the St. Mary's 
river. Railroad Co. v. Schurmeir, 7 Wall. 272; Packer v. Bird, supra; 
Barney v. Keokuk, supra. 

We then hâve a case where the grant to plaintiff does not, by 
construction, extend his title to any part of the soil beneath the 
waters of the stream along which it lies. This brings us to a con- 
sidération of the effect of the law of the state of Michigan upon the 
title of the plaintiff. The title to the soil under the navigable rivers 
of Michigan remained in the state, as we hâve already shown. "If," 
as observed in Barney v. Keokuk, that stajte "chose to resign ito the 
riparian proprietor rights which properly belong to it in its sover- 
eign capacity, it is not for others to raise objections." This the 
state of Michigan has done. As an incident to ownership of lands 
on the margins of navigable streams, the law of Michigan attaches 
the légal title to the submerged lands under the stream oompre- 
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hended witàin parallel Unes extending perpendicular tp tiie gênerai 
trend of the shore along his land to the center of tàe stream. Rjan 
V. Brôwn, 18 Mich. 207; Lonnan v. Beaaon, 8 Mich. 18; Boom Co. 
V. Adams, 44 Mich. 403, 6 N. W. Rep. 857. T!his, being the well- 
defined law of Miehigan, is the law applicable to the rights of the 
plaiutiff in tiiis case, and controlling as to the locus in quo. Under 
the law of Miehigan, the plaintiff is therefore seized of the légal 
title to the submerged land upon whieh the United States has con- 
structed the pier in question, 

But while the plaintiff, under the law of Mchigan, is seised of 
the légal title to the soil under the water, yet, in the very nature 
ôf the property, such seizure is of the bare technical tâtie. The 
State of Miehigan was a part of the Northwest Territory ceded by 
the State of Virginia to the United States for the public benefit. 
The statute authorizing the cession, the deed of cession, and the 
ordinance of 1787, providing for the govemment of that territory, 
alUœ provided that the navigable waters of that cession should be 
"common highways and forever free, as well to the inhabitants of 
the said territory as to the citizens of the United States, and those 
of îany other states that may be admitted into the Confederacy, 
without any tax, import or duty therefor." Thèse limitations on 
the powers of the Northwest Territory, and afterwards upon those 
of the territory of Miehigan, eeased to hâve operative force upon 
the State of Miehigan, when admitted into the Union, in so far 
as their force depended upon the deed of cession or the ordinance 
of congress, or were in diminution of the powers attaehing to the 
other states of the Union. When admitted into tlie Union, she 
entered on an equal footing with the original states, and could 
exercise over her rivers and lakes the same sovereign powers as 
pertained to the old states with respect to such subjects. But this 
provision concerning her navigable streams was precisely the lim- 
itation under whicb ail such streams were controUed by the older 
states after the adoption of the présent constitution. In Martin 
y. Waddell, 16 Pet. 410, the court said: 

"When the Révolution took place, the people of each state became them- 
selves sovereign, and In that character held the absolute right to ail their 
navigable waters, and the soil under »them, for their own common use, sub- 
ject only to the rfghts since surrendered by the constitution." 

By that constitution the states are prohibited from imposing any 
tonnage duty without the consent of congress. Article 1, § 10. 
And by the eighth section of the same article the states granted 
to the congress of the United States the power "to regulate com- 
merce with foreign nations and among the several states." This 
power opérâtes whenever congress elects to legislate upon this 
p^rticular subject, as a limitation upon the power of the states 
over the channels of interstate conmierce within the states. 

In Gibbons v. Ogden, 9 Wheat. 196, Chief Justice Marshall said, 
as to this power to regulate commerce: 

"It isthe power to regulate; that is, to prescribe the rule by which com- 
merce is to be governed. This power, like ail other vested in congress, Is 
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complète In Itself, riïay be éxercised to Its utmost estent, and acknowledges 
no limitations other than are prescrlbed In the constitution. Thèse are ex- 
pressed In plain terms, and do not affect the questions which arise in 
this case. If, as has been always understood, the sovereignty of congress, 
though limited to spécifie objecta, Is plenary as to those objects, the power 
over commerce with forelgn nations, and among the several states, Is 
vested in congress as absolutely as it would be in a single government hav- 
ing In its constitution the same restrictions on the exercise ol the power as 
are found In the constitution of the United States." 

In Grilman v. PMladelpMa, 3 Wall. 724, the court said: 

"Commerce includes navigation. The power to regulate commerce com- 
prehends the control for that purpose, and to the extent necessary, of ail the 
navigable waters of the United States which are accessible from a state 
other than those in which they lie. For this purpose they are the public 
property of the nation, and subject to ail the requisite législation by congress. 
This necessarlly includes the power to teep them open, and free from ob- 
struction to their navigation interposed by the states or otherwise; to remove 
such obstructions, when they exlst; and to provide, by such sanctions as they 
may deem proper, against the occurrence of the evil, and the punishment 
of offenders. For thèse purposes, congress possesses ail the powers which 
existed in the states before the adoption of the national constitution, and 
which hâve always existed in the parliament of Bngland." 

It must, from thèse constitutional principles, foUow that the 
state of Michigan held the soil beneath her navigable rivers undei 
a high public trust, to forever préserve them free as public high- 
ways, subject only to the power of congress to regulate commerce 
among the states. The légal title which, under her law, becomes 
vested in such proprietors, must be subject to the same public 
trusts, and therefore subordinate to the righte of navigation, and 
subordinate to the power of congress to control and use the soil 
under sjich streams whenever the necessities of navigation and 
commerce should demand it. The right of congress to regulate 
commerce, and, as an incident, navigation, remains unaffected by 
the question as to whether the titJe to the soil submerged is in 
the state, or is in the owner of the shores. A distinction musit 
be recognized between that which is jus privitum, and that which 
is jus publicum. This private right is subordinate to the public 
right. The plaintiflE holds the naked légal title, and with it he 
takes such proprietary rights as are consistent with the public 
right of navigation, and the control of congress over that right. 
This much seems expresisly ruled in Hlinois Cent. E. Cîo. v. Illi- 
nois. Such submerged lands can only be disposed of by the state 
when that can be done without injury to the interest of the public 
in the waters, and subject to the paramount right of congress to 
control their navigation so far as necessary for the régulation of 
commerce with foreign nations, and between the states. 146 U. 
S. 387, 13 Sup. et. Eep. 110. The right of access to deep water, 
which was considered in Atlee v. Packet Oo., 21 Wall. 389, and 
Yates V. Milwaukee, 10 Wall. 497, and Gilman v. Philadelphia, 3 
Wall. 724, is likewise a right subordinate to the power of the 
state and the fédéral government to control the stream in so far 
as necessary for purposes of commerce. In Atlee v. Packet Co. it 
was held that, though the right of access to deep water existed 



814 FEPBBAL ^PQRTE? , Vplj. 67. 

in the defep^^njt,.i4tlee, regardiez ,of Lis title to the soil, and 
thougli thig rlgW: carried with it the riglit to put in and maintain 
a pier to utiliM tàe riglit, yet, if such pier interfered with navi- 
gation, it becomés â ntiisance, and could be removed without com- 
pensation, if construç^^d without authority of the state or United 
States. In Yates v. Milwaukee the point of décision was thiat 
this right of access could not be arbitrarily destroyed or injured 
by a city ordinance condemning a pier as a nuisance; that it must 
be showû, by due process of law, to be a nuisance in fact, as af- 
fecting navigation, before it could lawfully be removed. In Gil- 
man v. Philadelphia the doctrine that, in the absence of congres- 
sional régulation concerning the navigation of a river whoUy within 
the limits of one state, that.it was within the power of the state 
to authorize a bridge over the stream, as in itself an aid to com- 
merce, was again announoed, and Willson v. Marsh C!o., 2 Pet. 245, 
foUowed and approved. The signjflcance of that case, as it af- 
fects this, was the refusai to enjoin the érection of the bridge on 
the complaint of one owning land on the shores above, whose access 
to and use of the stream were thereby injured. His property had 
not been taken. The injury to him was consequential, and he 
was held to be without remedy. Hère the plaintiff has sustained 
an injury which is whoUy a conséquence of the érection of a 
structure by congress in aid of the gênerai and public right of navi- 
gation. If congress may lawfully use the soil as a support for 
such structures without acquiring the naked title out&tanding in 
the plaintiff, then, for such injuries as are merely consequential, 
it is a case of damage without an actionable injury. A distinction 
exists between those cases wherë, under authority of the state, 
a structure has been placed in a navigable stream, such as a bridge, 
or lock and dam, as an improvement to the navigation of a stream 
wholly within its bordera, and which is sought to be removed under 
authority of subséquent congressiona! législation. In such case, 
the improvement, being by authority of law, can only be taken for 
public uses upon just compensation. This is the doctrine of the 
case of Monongahela Ifavigation Oo. v. U. S., 148 U. S. 312, 13 
Sup. et. Rep. 622. In that case it was held that not only must 
the actual property of the owner in the structure, but his fran- 
chise also, must be paid for. The plaintiff in the case before us 
had made no improvements for either public or private uses. No 
property of his has been invaded, hone has been taken. The title 
in him was subject to the public uses, He held the soil under the 
river subservient to the purposes of navigation. The right to 
règulate commerce involved the right to regulate navigation, and 
this, in turn, involves the necessary uses of the submerged lands, 
in so far as such use was essential to the maintenance of the pub- 
lic highway. 

What is a proper exercise of this power of congress to aid navi- 
gation seems to be for congress to détermine. The case of South 
Oarolina v. Georgia, (93 U. S. 4,) is an illustration of the great 
discrétion reposed in congress as to the sélection of means proper 
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to the improvement or protection of such public highway. lu 
that case it was decided that congress has the power to close ome 
of seveml channels in a navigable stream, if, in its judgment, tbe 
navigation of the river will be thereby improved. The case did 
not turn upon the fact that the bill in the case was âled by the 
state of South Oarolina, but was put upon a construction of the 
power of congress to detennine the means by which the naviga- 
tion of a river may be improved. See, also, the case of Pennsyl- 
vania v. Wheeling I. B. Bridge Co., 18 How. 421, and Wisconsin t. 
Duluth, 96 U. S. 379. 

If the title had remained in the state, the conclusion would be 
the saine. The state would hold subject to the public use, and 
its property right in the submerged soil of a navigable stream 
would be subservient to the power of congress to regulate naviga- 
tion, and the use of such soil as a support for a structure in aid of 
navigation would not hâve been the taking of the private property 
of the state, within the meaning of the constitutional provision 
inhibiting it without compensation. This point was expressly 
ruled upon in a very able opinion by the late Justice Bradley in; 
Stockton V. Railroad C5o., 32 Fed. Eep. 19. The Hawkins Point j 
Lighthouse Oase, reported in 39 Fed. Eep. 77, was a case iden-; 
tical in principle to the one under considération. The plaintiff, un-i 
der a grant from the state of Maryland, was the owner of the feej 
in the submerged land under the Patapsco river. The United; 
Staites erected a lighthouse supported on the soil owned by plain- 
tiff. Suit in ejectment was brought, upon the theory that the 
keeper of the lighthouse was a trespasser; the site never having 
been condemned, nor any compensation paid. H was held, upon 
elaborate argument, that the United States, in thus erecting a light- 
house in aid of navigation, by authority of congress, was not tak- 
ing private property without compensation. That plaintiff's title 
and ownership were necessarily subservient to the use of the same 
in aid of public navigation. 

We bave been conscious of the importance of the question, both 
ti) the government and riparian proprietors. This must be an 
apology for the great length to which this opinion has been ex- 
tended. 

The conclusion we hâve reached is that there is no error in the 
judgment of the circuit court. The plaintiff has no such owner- 
ship of the locus in quo as makes its use for the purposes to which 
it has been devoted a taking of private property, within the mean- 
ing of the constitution. 

The judgment is therefore affirmed. 
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GEÉAVES V. NBAL et al 

(Circuit Court, X>. Massacuusetts. August 22, 1893.) 

No. 8,453. 

1 Fbdbbal Courts— JuMSDiCTioiî — Assignée fok Bbnefij ot" Cebiditobs — 

EXTBATERRITOEIAL RiGHTS. 

An assignée under the Minnesota statutes regulating voluntary assign- 
ments for credltors may maintain suit In a fédéral court in Massachu- 
setts to recover the value of property acquired by the défendant in Min- 
nesota In violation of Laws Minn. 1881, c. 148, § 4, declarlng vold préférences 
made withln 90 days of making an assignment. Huntlngton v. AttrlU, 13 
Sup. Ot. Kep. 224, 14G V. S. 657, foUowed. 

8. SamE— COMITY. 

ïhe enforcement of such statute rlghts by fédéral courts Is not or- 
dinarlly restrlcted by the local policy of the state where suit is brought, 
as the question is one of gênerai and International law. 

3. Samb— RieHT OF Assignée to Sue. 

The^rlght of action having arisen primarlly, and vested In the assignée 
by force of the Minnesota statute, and not by force of the assignment, 
hls fight ' to maintain the suit Is not affected by the fact that In a 
certain sénse he sues In a représentative capaclty. 

4. PljBADINGr-lKCONSISTENÏ ALLEGATIOKS— AsSIGNMENT FOR BbNBFIT DP CkBD- 

ITORS,, 

LaWS.]^lnn, 1881, c. 148, § 1, as amended by Laws 1889, c. 30, authorlzes 
ia debMr tb asslgn "for the equal beneflt of ail hls credltors, In propor- 
tion :to their respective valid claims, wlio shall flle releases," and section 
4, ae aniènded by the sanie act, déclares, vold preferential conveyances 
and payments made within 90 days ol makmg an assignment as provlded 
in feeétion 1. Beld, that a déclaration by an ass'gnee to recover the value 
of property acquired by the défendant In violation of section 4, whlch set 
forth that the "assignment was for the equal beneflt of ail the asslgnor's 
creditdHjs who should file releases," and .which had annexed and made a 
part thereof the instrument of assignment, which stated that It was for 
the beneflt of ail credltors without any préférence, contalned inconsistent 
allégations, whlch neutralized each other, and failed to show the rigbt 
of the assignée to maintain the suit 

6. Samb — Aider. 

The inconsistent pleading was not aided by a gênerai allégation in the 
déclaration that the assignment was executed under and in accordance 
wlth the laws of Minnesota. 

6. Same— RiGHT op Assigiteb to Sue— Condition Précèdent. 

it wfls a condition précèdent to the rlght of the assignée to sue that 
ijhe assignment should hâve been made in the précise teiTQS of the act 
of 1881, which terms are limited to assignments for the beneflt o-f credlt- 
ors who file releases. 

At Law. Suit by Frank W. Greavea, assignée of James T. Harri- 
|son, against William H. Neal and otliers, to recover the value of 
îproperty alleged to hâve been acquired by défendants by an unlaw- 
f ul préférence. Défendants demur to the déclaration. Susta'ined. 

Warren & Brandeis and Ezra R ïhayer, for plaintifl. 

J. F. Wig-gin and B. M. Femald, for défendants. 

PUTNAM, Circuit Judge. This case came iip originally on a mo- 
tion to dismiss, which the court declîned to hear in that form on ac- 
count of tlie difflculty and importance of the questions involved. By 
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consent of the court the same was converted into a demiiTrer to tiie 
first, second, and third counts. 

One question relates to the extratemtorial force of rights of 
action gîven by statute, and this in its gênerai aspect is settled 
favorably to the plaintiff by the suprême court in the line of cases 
ending with Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct Eep, 
224. The Massachusetts décisions hâve felt the force of the line 
of reasoning of the suprême court, although they hâve not fuUy 
yîelded to it, as wUl be seen by Higgins v. Eailroad Co., 155 Mass. 
176, 29 N. E. Eep. 534. However, tiiîs court has no occasion to in- 
vestigate the conclusions of the courts of Massachusetts, because 
Huntiniïton T. Attrill, and the cases to which it refers, hâve de- 
termined that the main proposition involved is one of gênerai and • 
international law. Singularly, the same transaction came be- 
fore the privy council in Huntington v. Attrill, [1893] App. Cas. 
150, in which the samé resuit was reached as by the suprême court, 
and upon the same gênerai line of reasoning. In cases of this char- 
acter the state tribunals may regard the local policy, and on account 
of it may, under some çircumstances, refuse to take jurisdiction. 
in the fédéral courts, however, the rules laid down by the suprême 
court seem to leave no room for mère questions of comity, except 
80 far as they may be involved in the underlying principles of juris- 
prudence, which prevent the enforcement within any jurisdiction 
of claims contra bonos mores, or claims which vîolate a weU-settled 
and deep-seated policy concerning something beyond mère mala pro- 
hibita. The propositions touching the local policy of the state of 
Massachusetts presented in the case at bar do not go so deep, and 
cannot be considered under the broad rules of Huntington v. AttrilL 

IN'either is the case affected by the fact that the plaintiff sues in 
a certain sensé in a représentative capacity. While there is noth- 
ing in the décision of the suprême court in Huntington v. Attrill 
which modifies the settled rule that a statutory or judicial ofiScer, 
like an admin'istrator or exécuter or an assignée in insolvency, can- 
not ordinarily be recognized in aforeign jurisdiction with référence toi 
interests which vest in him merely by succession, yet the alleged right 
of action in the présent case arose primarily in tiie plaintiff himself., 
and vested in him, not by force of the assignment from the însolvent^ 
but under the statute. Indeed, the subject-matter is one as to 
which the insolvent never had any right of action, and never could 
hâve any; and therefore this suit is clearly distinguishable on 
this i)oînt from the class of cases on which the défense relies. The 
transaction was, as a matter of fact, complète in the state of Minne- 
sota, where, accprding to the déclaration, the défendants were 
personally présent, and received delivery of what is now sought 
to be recovered. If, when the goods were delivered, the violation 
of the law of Minnesota had been complète also as a matter of law, 
and was no longer inchoate, the fact that défendants departed from 
the statè with the advantages of the préférence which they had 
obtained would be of no importance in this proceeding. Neither 
would the peculiar form of action, which it is clalmed by the d©- 
v.57F.no.7— 52 
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fendaiitste brougîit'tà fecorer not aamàges, l)ut proiperty, be of any 
conséquence. Vested rights cannot be mode tp dépend ordînarily 
upon tte riiere fMms of remedy, wMch. vary accordfaig to the local 
piactice of the tribiinals in whlch. the lltigation is pending. It is 
plain the stàtute intended to gîve the plaintiff the right to recover 
the property specifically, or its value; and when he seeks the latter, 
it is of no iïûportaiice whether the statuts looks strictly to an 
action for damages for a tort or to one in which the value or pro- 
ceeds are demanded specifically as such. Ail such inatters relate 
merely to fown, and not to substance. 

The defeàdanta claim tiiat the statute right was not complète 
under the laws of Minnesota w!hen the préférence was recdved, 
■ nor until the assignée was appointed and had elected to avoid the 
transaction. On the other hand, there is grotind for claiming 
from the lettèr of the statute that the transaction was void at the 
outset; that the authority given the assignée to proceed by suit, 
îf an assignment was made within the specified 90 days, only indicatv 
ed the party to act, and the limit of time, and that meanwhile the 
right existed although the person who should nmiatain the action 
was not designated. It can easUy be shown that there is no légal 
impossibîlity in this proposition. But if the position pf the de- 
fendants is correct, and if evérything rematns închoate untU an as- 
signée is appointed, and if, meanwhile, the party who receives th.e 
préférence wlthdraws from the state of Minnesota wîth the beneflts 
thereof, it may be a difficult question whether or not the rig!ht of 
action ever vested. Of course, the rule of the suprême court in 
Huntington v. Attrill, ubi supra, is not without limitations. There 
is a class of statute rights which, although apparently absolute, yet 
are in f act qUaUfled, as is the case la several, M not ail, of the New ' 
England states, with judgments of the flrst instance against trustées' 
or gamisàees. So, also, there are judgments which concem the 
status of individuals, as to which the court ordering them reserves 
within its own breast the right to modify IJiem, among whîch are 
those touching the relations of husband and wife before or after 
divorce, and of infants with or without guardiansw So, also, ttiere 
are like judgments in the course of administration of properiy, as 
those touching proceedings by executors or administrators. So, 
also, there are certain rights where certain local forma are in the 
nature of conditions précédent, so that extraterritoiial proceedings 
are impracticable, as is the fact with référence to ordinary statute 
proceedings touching bastard chlldren and their maintenance. 
And there may also be other cases of a peculiar character, 
where for varions reasons extraterritorial enforcement of the right 
given is impracticable. It is, however, not necessary to détermine 
now whethCT the claim of the plaintiff in this case takes color from 
any of thèse suggestions, because the demurrer must be sustained 
for another reason; and, if it hereafter becomes necessary during 
the furtàer progress of thîs cause, the court may receive more 
light on this brandh of tiie case than it has yet been able to obtain. 

The déclaration sets ont varions statutes of Minnesota on which 
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the plaintîff relies. It begins with tàe act of 1878, wMcli îs not 
important in this connection. It tixen folio wb with. tlie act of 1881, 
(chapter 148, § 1,) wMch provides that a debtor whose property is 
attaclied or levied upon, or against wkom a gamishment is made, 
may "make an assignaient • * * for the eqnal benefit of ail Mb 
creditors, in proportion to tàeir respective valid claîms, wbo shall 
file releases." TTien, furtlier, is set out section 4 of tlie last-named 
act, by whicli preferential conveyances and payments "within four 
months of making an assignaient, as provided In section 1 of tMs 
act," are made void. Plainly, by the letter of the statutes to this 
point, no assignaient is effective for the purposes of section 4 unless 
it is ma^e according to section 1. The whole closes with the act of 
1889, which amends section 1 of the act of 1881, already referred to, 
80 as to include ony debtor "who shall hâve become insolvent" TMs 
last act expressly repeats the dii-ection that the assignment shaJl be 
made for tiie equal benefit of ail creditors who file releases of thelr 
demands; and it further amends the act of 1881 by ohanging the 
limit of time from 4 months to 90 days. 

The counsel on each side hâve cited statutes of Minnesota not set 
ont in the déclaration, and some décisions of the courts of that state 
to which it does not refer. Perhaps this is ordinarily pennissible 
with référence to the laws of states other than that within which a 
suit is pending in a circuit court, according to the rule stated In 
Fourth Nat Bank of New York v. Francklyn, 120 U. S. 747, 
751, 7 Sup. et. Kep. 757. Whether or not this rule would apply 
as against an express setting out in the déclaration of the terms of 
such laws the court need not now détermine, noting only that very 
likely enough of the common-law rule that if a statute is unneces- 
sarily set out and misrecited in la material part the déclaration is 
ill in substance remains to reach a case like this at bar. Qould, 
PI. (4th Ed.) c. 3, § 171. 

The court thinks, however, that in no event do any of thèse ex- 
trinsîc matters referred to aid the plaîntiËE's déclaration The 
Minnesota Code of 1891, referred to by counsel on each side, clearly 
introduces no new élément of law. In a case cited by the plaintiff 
— Mackellar v. Pillsbury, 48 Minn. 396, 51 N. W. Eep. 222— it was 
held, and was a matter in point, that under the laws of Minnesota 
a préférence is nôt uiilawful, except as prohibited by the act of 1881, 
already referred to. This décision was made Pebruary 10, 1892, 
and theref ore meets the point taken by the plaintifE that the statutes 
of 1889 and 1891, extending to ail insolvents the right to make as- 
signments of the form and effect contemplated by tiie act of 1881, 
superseded the common lâw of Mtnnesota as to voluntary assign- 
ments. Independently of this décision, there is no force in this 
proposition, as there was no repugnancy between tihose statutes 
and the law as it previously existed; and tiiey only granted a 
privilège to the Insolvent debtor, without takSng away any rights. 
Neither the case of Mackellar v. Pillsbury nor that of In re Bird, 
39 Minn. 520, 40 N. W. Eep. 827, décides any other point hère under 
considération; and In re Bird expressly reserves them aU, includii^ 
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the (itie!s|lon" whéiier an assignment nrMch. does not pmvlde for a 
releaae càn bë eSyctive under the act of 1881. ^ï the absence of 
any décMon of the suprême court of Minnesota to thé contrary, 
this court feels bound to follow the plain langtiage of the statute, 
and seeS some reasons why its purpose foUows its letter. Tliere 
is a just necessity for amnulling préférences in faror of creditors 
who cannot avail tàernselves of an asslgnment wîthont releasing 
their demands, which does not arise in favor of tliose who may share 
in the debtor's property under an assignment or otherwise, and hold 
their claims good for any unpaid percentage. The statutes of 
Minnesota baving twice refiterated, — once in 1881 and oncs in 1889, 
— and éach time in express terms, the requirement of a release of ail 
demands tii an assignment which is to be effectuai to make préfér- 
ences Toid, it appears to this court that for the judiciary to stflke 
ont tliis expression would be to legislate; and not to interpret. 

The déclaration refers to the assiigmnent, and annexes it in such 
a way as~to mabe it a part of tàç pleadings. "WbîUe the former 
allèges in terms that the insolvent pereon assigned "fOr the equal 
beneflt of ail Ms creditors Who should file releàses," the assignment 
is expressed to be "for the beneflt of ail his creditors without any 
préférence." This discrepMncy is unexplained, and so makes a clear 
repugnahcy in pleading ih a material matter. This, of course, must 
be taken to tb.e détriment, of the pleader, with the resuit that the 
inconsistent allégations néutralize each other, or the one which 
is for the àdvantage of tiie défendants overrides the other. The 
gênerai phraseology foaind at one place in the déclaration, to the 
eiîect that the àssigimieût was exécuted under and tu accordance 
with the laws of the state of Minnesota, cannot aid the pleader, 
for reasons which are éo clear that tihey need not be stated. As 
this court must hold that the statutes of Minnesota, whether as 
pleaded by the plainttff or as explained by the extrinsic matters 
cited by counsel, render it a condition précèdent to the right of 
an assignée to proceed for a préférence that the assignment ^ould 
hâve been made ta the précise terms of the act of 1881, and that 
thèse terms are limited to assignments for the beneflt of creditors 
who flle releasès, the demùrrer must be susliiined as the pleadîngs 
now stand. As thé case ihust, however, go to trial on the fourth 
count, and as lihe questions luvolved are difiicult and Important, the 
court is dispofeed to permit the plàintifE to amend the déclaration 
with référence to the counts demurred to, if he thinks he can do so 
successfuliy. 

The court notes that ît does not find in thèse counts any allégation 
in terms that the assigner was in fact insolvent at the time of the 
alleged préférences. It bas considered the questions argued by 
both parties withôut référence to the form of demùrrer, either at 
common law oî^ under the Massachusetts praciice acts. 

Demùrrer sustained; flrst, second, and third counts adjudged in- 
sufflaient; judgment Oïl the same for the défendants, wîth costs on 
the demùrrer, unless plaintîff amends, aïid pays costs on or before 
the 18th day of Septemb'er next. 
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BBLL T. HANOVHE NAT. BANK. 

(Cîlrcult Court, S. D. New York. Septembear 80, 1893.) 

1, National Banks— Insolvbnct—Tbansfkr op Dbposit. 

Eer. St § 5242, which dedares ail deposits, ail transfers of deposlts, 
and ail payments of money made by a national bank after an act of 
insolvency, or in contemplation thereof, to be nnU and void, does not 
render illégal the rétention of a balance standing to the crédit of an In- 
solvont national bank with a correspondent on the day of its falliire, 
whldi bas been pledged for the purpose of securlng loans made by the 
correspondent to the insolvent bank. 

Si. Saub — Insolvency— Plkdgb of Deposit with Cokbkspondbnt. 

Where a deposit With a correspondent bas, long prier to the commis- 
sion of the act of insolvency by a national bank, been pledged as collat- 
éral to secure the payment of loans made to the Insolvent by Its corre- 
spondent, neither the subséquent insolvency of the bank, nor the appolnt- 
nient of the receiver, destroys the lien of the correspondent, or its rlght 
to dispose of the pledge to satisfy the debt secured. 
8. Sahe — PowEKs OF Phesident. 

Authority of the président of a national bank to contract with a cor- 
respondent that a deposit with the correspondent to the crédit of the 
bank shaU stand as collatéral for loans made by the correspondent to 
the bank may be establlshed by proof of tbe course of bustness, and 
by the usage and practlce whIch the dlrectora hâve permltted to grow 
up m the business of the bank, and by the knowledge wblch the board 
of directors must be presumed to bave had of the acts of Its subordl- 
nates in the aSairs of the bank. 

4. Sahe — Evidence. 

In an action by the receiver of an Insolvent national bank against a cor- 
respondent to recover the amoimt of a deposit by the insolvent bank wltti 
its correspondent, the évidence sbowed that the board left It to thu 
président, as the agent of the bank, to negotiate loans, and to make 
such contracta as to repayment and security as were lawful and usual. 
Held, that the évidence was sufflcient to cstabllsh the authority of the 
président to pledge the deposit with. the correspondent as security for 
loans by It to the insolvent bank. 

At Law. Action by Ortha 0. Bell, as receiver of the Firat Na- 
tional Bank of Ked Cloud, Neb., against the Hanover National 
Bank, of New York city, to recover the amount of a deposit by the 
insolvent bank with the défendant. 

MitcheU & MitcheU, for plaintifE. 
Moore & Wallace, for défendant. 

LACOMiBE, Circuit Judge. The retaining of the balance stand- 
ing to the crédit of the Bank of Ked Cloud on the day of its f all- 
ure was not a transfer of deposit, within the meauing of section 
5242, Eev. St. U. S., wMch apparently contemplâtes a transfer by 
the insolvent bank. Bank t. Colby, 21 Wall. 613. The deposit 
had been pledged (assuming the contract of February 1, 1890, to 
be valid) long prior to the commission of the act of insolvency, as 
collatéral to secure the payment of the loans made to the Bank 
of Ked Cloud by défendant. Neither the subséquent insolvency 
of the bank, nor the appointment of the receiver, destroyed the lien 
-of defendat^t, nor its right to dispose of the pledge to satisfy the 
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debt thus secured, Scott v. Armstrong, 146 U. S. 510, 13 Sup. 
Ot Eep. 148. TheûgEèement by wMch deposits with the défend- 
ant were pledged as. collatéral securiity for the disçounted notes 
dœs not appear upon its face to be the contract of the Bank of 
Eed Cloud, but the efvidence is suflBcient to show that such an 
agreement was made between the défendant bank and Shirey, 
the président ot the Eed Cloud Bank, professing to act on its 
behalf. It is true that no express authority from the board of 
directors to make such an agreement la shown, but the contract 
is not an unusual one, and authority to make it may be estab- 
lished by proof of the course of business, by the usages and prac- 
tice which the directors may hare permitted to grow up in the busi- 
ness of the bank, and by the knowledge which the board of direct- 
ors must be presumed to bave had <rf the acts and doings of its 
sùbordihates in and about the afCairs of the corporation. Mahoney 
Min. Co. V. Anglo-Califomian Bauk, 104 U. S. 194. The évidence in 
this case abundantly shows that the board left it to the prési- 
dent, as thelr agent and the bank's, to negotiate loans, and make 
srach contracta as to repayment and security as are lawf ul and 
ùsual,— sufficiently so, at least, to bind the bank in such trans- 
actions with third persons, when the bank has received the bene- 
fit of such contract, without objections, for more than a year. 
Martin v. Webb, 110 U. S. 7, 3 Sup. Ot. Eep. 428. 

Whatever set-oflf or counterclaim may arise from the transac- 
tions between the two banks is équitable, and this court would 
hâve no right to grant it in an action at law, such as this is. 
Scott V. Armstrong, 146 F. S. 512, 13 Sup. Ot. Eep. 148. But, in- 
dependently of any set-off, the particular deposit sued for is 
pledged for a spécifie purpose. It is only such balance of it as 
might be left aJter the lien upon it is satisfied that either the 
Bank of Eed Cloud or the receiver is entitled to; and that, as the 
évidence shows, is nothing. Verdict directed for défendant. 
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(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 

No. 76. 

1. CAKRIBK8 OF PASSBNaBRS— CONDITIONS OF TiCKBT— CONSTKTICTION. 

Acceptance of a mlleage ticket whlcb 1b expressed to be upon condi- 
tions that "the purchaser agrées to slgn hls name in présence of conductor 
each tlme before detachment is made," and that, "unless the proper 
signature Is given, this ticket is forf^ted," does not constltute an agree- 
ment that the conductor may décide for the holder, as well as for the 
Company, whether the holder Is the purchaser named in the ticket 
8. Samb— WRONaFui. EjacTioN op Passbngbh— Rbmbdt. 

A passenger who is wrongfully ejected from a train by the conductor, 
on ihe daim that he Is; not the person named In Iiis ticket, is not llmiteâ 
to an action for breach of contract, but may sue the Company In tort 
8. S^MB— Trial— iNSTBnOTiô^s. 

In an action by a passçnger for a wrôngful éjection from a train, an 
Instruction to the efCèct that if he teBlsted the conductor's efCorts to ^ect 



PITTSBUEGH, C, C. & ST. L. EY. CO. V. RUS3. 823 

him, and such résistance increased the nervous trouble from whlch he 
was sufFerlng, "he cannot recover any damages on account of such In- 
crease of said trouble, and hls résistance must be consldered In mltiga- 
tion of the plalntiff's damages," Is objectlonable, as requiring the jury 
to glve défendant a double advantage, by refuslng plalntlff any damages 
on account of Injury caused by hls résistance to the conductor, and also 
by considering that résistance in mitigation of the damages otherwise 
allowable. 

4 SAMB— EXEMPLABY DAMAGBS. 

A railroad company is not llable for exemplary damages on account of 
the malice, wantonness, or oppression of its conductor In ejecting a 
passenger from a train. Ballroad Ck). v. Prentice, 13 Sup. Ot Rep. 261, 
147 V. S. 101, foUowed. 
6. Bamb— Instructions. 

The error of instructlngi the Jury that the company Is llable for ex- 
emplary damages in such case Is not cured by the statement that, bx the 
opinion of the judge, the conductor was not mallclous, wanton, or oppress- 
ive In hls conduct, slnce the Judge's opinion on the facts la not blndlng 
on the Juiy. 

6. Samb— Ratification bt Company. 

Where a conductor uses imnecessary force In ejecting a passenger sup- 
posed to be personatlng the owner of a mlleage ticket, the fact that the 
company has Issued instructions to Its conductors that "régulations re- 
garding the acceptance of mlleage tlcliets for passage must be strldtly 
enforced, wlthout fear or favor," and that, "If they flnd mlleage tlckcta 
hâve been transferred, they must lift such tldsets, collect full fare, and 
report the transaction," does not render the company responsible for the 
wanton act of the conductor. 

7. Same. 

Nor is the company rendered llable therefor by the fact that Its gênerai 
ticket agent was upon the train, and that the conductor conferred with 
him about the ticket, where It is not shown that such agent had authority 
over the conductor, or that he attempted to Influence hls action. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Action by Charles A. Russ against the Pittsburgh, Cincinnati, 
Chicago & St. Louis Railway Company for personal injuries. Plain- 
tiff obtained judgment. Défendant brings error. Reversed. 

Statement by WOODS, Circuit Judge: 

The défendant in error was the plalntlff below. The substance of hls 
complaint is that he was wrongfully, wantonly, and fordbly expelled by 
the conductor from a passenger train of the plalntlff in error, which he had 
entered at Loulsville, Ky., for the purpose of belng carried to Indianapolls; 
that In payment of his fare he presented to the conductor a mUeage ticket, 
which was stlU good for 500 mUes or more, and, in the présence of the 
conductor, signed hls name upon the mUeage strip, to be detached, as re- 
qulred by one of the conditions of the ticket, but that the conductor, denying 
his Identity and the genulneness of the signature, took up the ticket, and 
upon the refusai of the plalntlff to pay fare In money or leave the train when 
It had arrived at Jeffersonville, Ind., laid bands upon him, and removed him 
by force. The plalntlff, testifying in his own behalf, gave thls account of 
the expulsion: "He slmply llfted me up, and he says, 'Is that your baggage 
on the seat?' I says, 'It is,' and he took hold of the baggage, and pushed me 
ahead of him to the front part of the coach, and there I sat down in a seat on 
the same side of the car,— a Uttle short seat that faces the car; I think next 
to the window. Then he took my valise out and umbrella, and put them on 
the dépôt platform, and came back with the brakeman, and wlthout saylng 
anything, only wanting to know If I was golng to pay my fare, and I told 
him 'No,' and he grabbed hold of me, and puUed me or pushed me out onto 
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tbe platform, and doWn the steps, onto the dépôt platform." It does not ap- 
pear tbat more force was Tised than was necessary to effect the removal, 
and no bodlly harm was infllcted iq>on tfaie plaintifl unless It was, as it is 
alleged to hâve been, by way of "a nervous shock, bringing upon hlm agaln 
the nervous prostration and dlsorder from whlch he had previously been 
STifiering," and "rendering hlm slck and Incapable of work for several weeks 
thereafter, and necessltating the employment of a physiclan," etc. By force 
of conditions annexed to it, the plalntlfTs ticket was not transférable, and. 
If presented by any other person, was to be forfelted. Another condition 
was expressed In thèse words: "The purchaser agrées to slgn hls name. In 
présence of conductor, on the back (close to the top) of mlleage strlp each tlme 
before detachment Is made, and the signature must appear but once on 
each detachment. Unless the proper signature is glven, thls ticket is for- 
felted." The défendant Company had Issued to Its conductors the followlng 
instructions: "The régulations regardlng the acceptance of mlleage tickets 
for passage must be strictly enforced, wltiiout fear or favor. Conductois 
must be particular to know tbat each person presentIog.;a nontransf érable 
signature mlleage ticket is the véritable person named on the same, and they 
must adopt every spécial and reasonable method for ascertaînlng whether 
or not mlleage tickets are presented by original purchasers. Thëy must re- 
qulre each person presentlng a mlleage ticket to Identify himself thoroughly 
by hls signature, and conductors must compare the signature, and if they 
find mlleage tickets hâve been transferred and are presented by other than 
the original purchasers, or the parties who properly identify themselves, 
they must lift suçh tickets, collect fuU fare, and report the transaction In 
the usual mannér. Disregard of this order In any particular whatever will 
subject the offending conductor to dlsmlsSal from the service." 

The court refused to give the Jury thé followlng Instructions, asked by the 
plaintiff in error: "When the plaintIfC purchased and accepted the ticket in 
question. In the use of it for passage on defendant's train, he was bouhd by 
ail the conditions of the annexed contraçt, and ail reasonable rules which 
the Company might make for the goverilment of Its employés in respect to 
the use of such ticket for passage on defendant's trains. Under the condi- 
tions of the contraçt, and the reasonable rules of tne company In respect ta 
the use of the ticket, it was made the duty of conductors of defendant's 
trains to détermine the question, when the ticket was presented for passage, 
whether or not the plaintiff was the purchaser or owner of the ticket. If, 
in the performance of thatduty, the conductor of the train In question, in 
good faith, decided that the plaintiff was not the purchaser and owner of 
the ticket, and refused to accept the same for hls passage, but took It up, 
and demanded that the plaintiff pay hls fare or leave the train at Jefferson- 
vllle station, it was the duty of the plaintiff to pay hls fare, If he had the 
money, or leave the train at sald station, wlthout requlring the conductor 
to eject hlm therefrom; and, if you find that he refused to do either, and 
the conductor ejected hlm at sald station,' using no more force than was 
necessary, then the plaintiff Is only entltled to recover the value of the un- 
used portion of the ticket, and the damages sustained, if any, by hls déten- 
tion at Jeffersonville untll the next train. When a passenger is rlghtfully 
on a train, and is about belng ejected therefrom, it is not necessary for hlm, 
in order to protect and préserve his rlghts as such passenger, to resist the 
conductor in hls efforts to eJect hlm, or to compel the conductor to use force 
to remove hlm from the train. In such case his rlghts would be Just as 
complète if he left the train under protest So If you flnd that the plaintiff 
resisted the condùctor's efforts to, eject hlm, or required the conductor to use 
force to do so, and that such résistance. or refusai to leave the train aggra- 
vated or Increased the nervous trouble under which he claims to hâve been 
suffering, he cannot recover any damages on account of such aggravation 
or increase pf sald trouble, and his résistance to the efforts of the conductor 
must be consldered by you in mitlgatlon of the plaintiff's damages." 

The court, of its own motion, gave the followlng instructions: "It havlng 
been admltted by defendant's eounsel that the plaintiff waa the owner of 
the ticket ia question at the time of his. expulsion from the train, and entltled 
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to be carried thereon oa sald train, the plaliitiff Is entitled to recover sncb 
prozimate damages for hls expiilslon from the train as will falrly and fully 
compensàte hlm for the wrong done hlm by hls expulsion. In assesshig 
the plalntiff's damages, you may conslder ail the drcumstanœs connected 
with hls ejectment frbm the train as affectlng hls business, hls health, and 
hls peace of mlnd, and assess such damages as wlll fairly and folly com- 
pensàte hlm for hls loss of tlme, if any, and for his physical and mental 
sufferlng or Injury caused by such ejectment In cases of thls sort, where 
the ejectment of the passenger is wrongful, and Is done maliclously, wan- 
tonly, or wlth oppression, In addition to the compensatory damages, the pas- 
senger would be entitled to recover punitive or exemplary damages. But It 
is the opinion of the court from the évidence in thls case that the expulsion 
of the plaintiff by the defendant's conductor was neither malldous, wanton, 
nor oppressive. It seems to me from the évidence that the conductor acted 
In good faith, belleving that he had the right to put the plaintlfC off the train. 
But, while thls is the opinion of the court, It Is a question for the jury to 
détermine from ail the évidence In the case whether the plalntiff's ejectment 
from the train by the conductor was attendes -wlth malice, wantonness, or 
oppression. And, tf you détermine from the évidence that It was, you havo 
a rlght, in addition to what you may flnd the plaintiff entitled to recover to 
compensàte him, to assess such damages as a punlshment, or by way of an 
example to the défendant, as you belleve from the évidence the clrcumstances 
of the ejectment would falrly warrant." 

S. 0. Pickens, for plaintiff in error. 
A. J. Beveridge, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and GROSSOTJP, 
District Judge. 

WOODS, Circuit Judge, (after making the foregoing statement.) 
We do not assent to the proposition that, by accepting the mUeage 
ticket with its spécial conditions, the défendant in error agreed 
that any conductor to whom he should présent the ticket might 
décide for him, as well as for the company, whether or not he was 
the rightful holder. There is nothing expressed nor fairly to be 
implied from the conditions to that effect. As the représentative 
of his company, acting under such raies as ît has prescribed for 
him, a conductor, in collecting fares or tickets "necessarily con- 
cèdes or rejects the right of the passenger to ride." He must dé- 
termine whether or not money offered him is genuine, or, if it 
be a ticket or pass, he must décide whether it is valid, or for any 
reason is not available to the holder; and if he décides incor- 
rectly, to the passenger's injury, the company will be answerable 
in damages. Bish. Noncont. Law, § 1095. And there is no good 
reason why the purchasers of tickets like that in question should 
te subject to a différent raie. 

It is insisted that the défendant in error should hâve sought 
his remedy in an action for a breach of the spécial contract, and 
not in an action of tort; but it is well settled that in such cases 
the action may be in either form, at the élection of the plaintiff. 
Cooley, Torts, 90, 91; Eailroad Co. v. Fitzgerald, il Ind. 79; Beese 
V. Telegraph Co., 123 Ind. 294, 24 N. E. Bep. 163; BaUway Co. 
V. Hurst, 36 Miss. 660. 

The second of the instructions asked and refused, eyen if sound 
in theory, is objectionable, because upon a strict construction It 
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'ixrotilâ i^c^nke the jury tb ^ve thé def^dant in theftètibn a doubla 
àdvaîfittâge; By refusing the plaintiff anythîng on àccouht of ii- 
jlttiy brptlgW; upon himself by resisting the conduçtor's effort to 
eject liiin, and also by considering that résistance inmitigatîon of 
the daihages otherwise allowable. 

Upon the question whether or not a passenger may reaist by 
force an tinwarranted expulsion fronl a raUway train or other pub- 
lic conveyance, and be entitled to compensation for injuries, wMch, 
but for that résistance, he would not hâve sufEered, the décisions 
are not in complète accord. In Bailroad v. Oonnell, 112 Hl. 295, 
the suprême court of minois held, in harmony with piior déci- 
sions of that court, that a passenger who résista a wrongful re- 
moval "cannot recorer for the force used by the conductor in put- 
ting him off, -When no more force is used than necessary." Kecog- 
nizing the right of the party so injured to recover, besides the 
amount of direct pecuniary loss, "reasonable damages for the in- 
dignity of being expeUed from the train," the court, in support 
of its View of the question, among other things of évident tt not con- 
clusive cogency, said: 

"When the appellee was notifled by the conductor that hls ticket was not 
good and would not be recelved, It was hls duty to leave the train In a 
peaoeable ,qianner, and hold the company responslble for the conséquences, 
rather thaii re^t or undertake to retaln hls place on the train by force. A 
train crowded wlth passengers— often women and children— Is no place for a 
quarrel or a flght between a conductor and a passenger, and It would be un- 
wise and dangerous to titie travellng public to adopt any rule whlch mlght 
encourage a resort to violence on a train of cars. The conductor must hâve 
the supervision and control of hls train, and a demand on hls part for fare 
should be obeyed, or the passenger should in a peaceable manner leave the 
train, and seek redress In the courts, where he wlll flnd a complète remed) 
for any Indlgnity offered and for ail damages sustalned." 

But in English v. Canal CJo., 66 N. T. 457, it was held that the 
passenger "was clearly j'ustifled in résistance to the extent nec- 
essary to prevent his being ejected;" and in Eailway C!o. v. Wolfe, 
128 Ind. 347, 27 N. E. Eep. 606, that "he had the right to make 
reasonable résistance, as he did, by holding onto the seats until 
he was forced loose and taken from the cars." This last expres- 
sion is in silbstantial harmony with the décision of the suprême 
court of the United States in New York, etc., E. Co. v. Winter's 
Adm'r, 143 U. S. 60, 73, 12 Sup. C5t. Eép. 356, where it is said: 

"If he was rightfully op the train as a passenger, he had the right to refuse 
to be ejected from It, and to make a sufflclent résistance to being put oft to 
dénote that he was being removed by compulslon and agalnst his wlU." 

j In respect to the measure of damages, the court erred in in- 
structing that the jury might allow vindictive or punitive damages 
if it found thatj in removing the plaintiff from the train, the con- 
ductor's action was attended with malice, wantonness, or oppres- 
sion. In the ça,se of Railroad Ço, y. Prentice, 147 U. S. 101, 13 
Sup. et. Eep. 261, decided since the trial of this case, it was held 
that a railroad corporation is not liable to exemplary or punitive 
damages on aCcoiint of illégal, wanton, and oppressive acts of its 
eonductors or other subordinate agents. The décision rests upon 
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the principle, applicable alike to corporations and individuals, that 
-no man should be punished for tbat of which he is not guilty;" 
and, consequently, that it is enough tliat the principal is respon- 
sible for the actual conséquences of wanton or malicious conduct 
of an agent within the Une of his employment, and not beyond 
that, Tinless he has been in some way particeps criminis. 

It has been suggested that the conduct of the conductor in this 
instance had the sanction of the railroad company, because of the 
instructions which had been issued to conductors in respect to 
ndleage tickets, and because the gênerai ticket agent of the com- 
pany was présent upon the train,, and assented to the conductor's 
action. The instructions referred to do not seem to us to hâve 
been objectionable. WhUe enjoining upon conductors diligence 
to prevent improper use of mileage tickets, they require nothing 
inconsistent with the rights of the passenger, and contain no war- 
rant or even suggestion that, in enforcing the conditions of the 
ticket or the régulations of the company, the conductor should pro- 
ceed in a wanton or oppressive manner. While it appears that 
the gênerai ticket agent of the company was upon the train, though 
not in the car from which the plaintiff was ejected, and that 
the conductor conferred with him about the plaintiff's ticket, it 
is not shown that he had authorily over the conductor or at- 
tempted to dictate or influence his action towards the plaintiff. 
Besides, if any question was to be made of the ticket agent's par- 
ticipation in the expulsion, or of the company's responsibility other- 
wise for the wantonness or malice of the conductor, it should hâve 
been submitted to the jury for décision upon the évidence. This 
court cannot review questions of fact in a case at law. 

It is also urged that the erroneous instruction should be deemed 
harmless, considering the amount of the verdict, because the jury 
was told that, in the opinion of the court, the conductor was not 
malicious, wanton, nor oppressive in his conduct towards the plain- 
tiff, but acted in good faith, and it is not to be presumed that the 
jury went contrary to that opinion. In the fédéral courts the 
opposite theory prevails, it being well settled "that a judge of a 
court of the United States, in submîtting a case to the jury, may, 
in his discrétion, express his opinion upon the facts; and that, 
when no rule of law is incorrectly stated, and ail matters of fact 
are ultunately submitted to the détermination of the jury," such 
"expressions of opinion are not reviewable on writ of error." 
Eucker v. Wheeler, 127 TJ. S. 85, 93, 8 Sup. Ct. Eep. 1142, and cases 
cited. The error of law cannot be cured by an expression of opin- 
ion upon the question of fact concerning which the law is an- 
nounced, because the jury is not bound by, and presumably wUl 
not foUow, the court's opinion concerning the fact if the weight 
of évidence is to the contrary. The verdict was for $1,000, and it 
is insisted. but we cannot say judicially, that there was assessed 
no more than just compensation for the injury which the plaintiff 
suffered, 

The judgment is reversed, at the costs of the appellee, with 
instruction that a new trial be granted. 
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ALBXANDER et al t. UNITED STATES. 

(Circuit Court of Appeals. Ninth Otrcult July 17, 1803.) 

Na 53. 

L Appeal— Décision on Motion for î^bw Teial— Fédéral Courts— Review 
£N CntCDIT CO0BT OF Appeàm. 

Tbe ruie that the décisions of the circuit and district courts on motions 
for ne^ trial are not revlewalile applles to review In the dicult court of 
appeqls, as well as In the snpreme court Bailroad Co. t. Howard, 1 C. C. 
A. 229, 49 Fed. Rep. 206, approved. 

a. Samb— Èkview op Décision of Territorial Court 

The fact that the décision bt a territorial district court om a motion for 
a new trial is reylewable in the territorial suprême court does not make 
such a décision by a United States district court reviewablè by the circuit 
court qf appeals, although the cause, pendlng the motion for a new trial, 
has been removed from the territorial district court upon the admission 
of the territory into the Union. Bâtes t. Payson, 4 Dill. 265, dlstinguished. 

9. Samb— Time of Taking — When Limitation Bbginb to Run — Effbct of 
Motion for New Trial. 

In the territory of Idaho, décisions of the territorial district courts on 
motions for new trial were revlewaJ)le by the territorial suprême court 
Judgment was rendered by a territorial district court, and motion for a 
new trial made, pending whlch the territory was admltted to the Union, 
■ and the cause removed to the newly-cxéated United States district court 
Held, that the six monUis to whlch ttie tlme for sulng ont of a writ of 
error from the circuit court of appeals was limited by the judldary act 
of Marcb 3, 1891, § 11, (26 Stat 829,) did not begin to rununtll the motion 
for a new trial was flnaUy dlsposed of. Railway Co. v. Murphy, 4 Sup. 
et. Rep. 497, 111 U. S. 488, followed. 

4. Exceptions, Biùl of — Statbmbnt on Motion for New Trial may Takb 
THE Place of. 

A statément made and Sied in the trial court in ald of a motion for a 
new trial, containiQg a statement of what purports to be ail the excep- 
tions taken and aUowed, and ail the évidence relating to the same, If reg- 
ularly settled and allowed by the trial judge, is sufflclent to serve as a 
bill of exceptions on writ of error. 

B. Evidence — Bbst and Sbcondaht — Accounts of Defaultino Postmaster. 
In an action on a defaulting postmaster's bond, a question to the def&ult- 
er's successor In oflace whether he had recelved orders to make demanda 
on the defanlter is not objectionable on the ground that the written or- 
ders are the best évidence of their contents, since the question does not 
ooncern the contents. 

6. Samk — Items of Accounts — Idaho Statuts. 

An action by the United States upon a defaulting postmaster's bond, 
brought in a district coiurt of the territory of Idaho, is not within the 
meaning of Rev. Laws IdaJio. § 4209, (St 1887,) requiring plaintiffs to fur- 
nlsh the items of accounts sued upon; and the United States may refuse 
ffuch Items, and thereafter Introduce In évidence copies of the account 
durent and the money-order account of the defaulter. 

7. Samb— Crédits Claimed against United States — Rbv. St. § 951— Action 

ON Postmaster's Bond. 

Rev. St. § 951, providing that In sults by the United States against in- 
dlviduals, no crédit shaU be admltted on trial unless presented to the 
treasury and dlsallowed, applles to payments by suretles of a defaulting 
postmaster on account of his llabUity, made In cash, as well as to crédits, 
when évidence of such payments is sought to be introduced by the suretles 
In an action against them on the bond. 
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& POST OFPIOB — LlABILITY OP SUKETIEB ON POSTMASTEB'S BOKD — TbIAI/— Dl- 

BECTiNQ Verdict. 

Sums recovered trom a defaultiiig postmaster by his soretles, and paid 
orer to the United States, shoiild be credited upon the gênerai account 
of the defaulter, and not upon the liabillty of the surettes; and where the 
défalcation, after making such crédits, is largely In excess of the liabillty 
of the sureties, and, in an action against them, no évidence is offered tu 
défense except the payment of such sums, an instruction to find a verdict 
for the United States is not erroneous. 

In Error to the District Court of the United States for the Dis- 
trict of Idaho. 

At Law. Action in the district court of the first judîcial district 
of the territory of Idaho against Joseph Alexander and others, as 
sureties upon the bond of one Hibbs, a defaulting postmaster. 
Judgment was given for plaintiff, and, pending a motion for a 
new trial, the cause was transferred, on the admission of the terri- 
tory into the Union as a state, to the district court of the United 
States for the district of Idaho, by which the motion was denied. 
Défendants bring error. Affirmed. 

Kothchild & Ach, for plaintifEs in error. 
Tremont Wood, for the United States. 

Before McKEOTfA and GILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBEET, Circuit Judge. An action was brought in 1886 in 
the district court of the first judicial district of the territory of 
Idaho to recover from the sureties on the bond of one Hibbs, a 
postmaster, $10,000, the penalty of the bond. On November 28, 
1888, judgment was rendered for that amount upon the verdict 
of the jury in the case. On December 1, 1888, notice was given of 
the intention of défendants to move for a new trial, and subse- 
quently, in accordance with the practice of that court, a statement 
of the case was settled, with exhîbits to be used on the motion for 
new trial. On April 15, 1889, the motion was submitted to Judge 
L. L. Logan, of that court, and was by him taken under advise- 
ment until November 27th following, when he denied the motion- 
This décision on the motion was considered void, for the reason 
that, at the lîme it was rendered, a successor to Judge Logan had 
been appointed and qualifled, and had assumed the duties of the 
office. On July 3, 1890, Idaho was admitted into the Union as 
a state, and by the act of admission this cause was transferred to 
the district court of the United States for the district of Idaho. 
On May 19, 1891, application vra.s made to that court for an order 
setting aSide the décision of Judge Logan denying the motion for 
new trial On May 25th the application was granted, and on 
December 14, 1891, the motion for new trial was overruled. On 
April 2, 1892, the writ of error and citation were issued by which 
the record was brought into this court. 

It is contended on behalf of the défendant in error that the writ 
must be dismissed, for the reason that a writ of error will not 
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lie tîi rèïde^ the décision of a district cotirt of the United St«iie8 
granting or overruling a> motion for a new trial, and for the further 
jfeason that the judgment of the territorial court sought to be 
révlèwed was rendered inore than âix mdnths prior to the time of 
slîîng out the writ, 

. Upon the flrst point the law is well settled. The décisions of 
the circuit and district courts upon motion for a new trial are 
nqtj rçTiewahle. It is held that the motion for a new trial is 
desigiiëd only to invoke the judgmeht of the trial court upon the 
alJ,egf d, çrrors set out in the motion, aud that its oflSice and func- 
tibn à?e iîmited to that court. Doswell v. De La Lanza, 20 How. 
29y îm^ay Co. r. Strtlble, 109 TT. S. 381, 3 Sup. Ct Eep. 270; 
Missouri Paç. Ey. Oo. v. Chicago & A. B. Oo., 132 U. S, 191, 10 Sup. 
Ot. iEïep,J»5; Ayers v. Watson, 137 U. S. 584, 11 Sup. Ct Bep. 201; 
Fishbnm y, Bailway Co., 137 U. S. 60, 11 Sup. Ot Eep. 8. And the 
rule is aï>plicablé to ^e circuit court of appeals. Eailway Co. v. 
Howard, 1 C. C. A. 229, 49 Fed. Eep. 206; McOeUan T. Pyeatt, 1 0. 
0. A. 613, 50 Fed. Eep. 688. 

But it is contended that, inasmuch as, by the lawa of Idaho in 
force at the time the judgment was rendered therein, and at the 
time the motion for a new trial was flled, an appeal would lie to 
the suprême court of the tefritory, the right of appeal from the 
décision on that motion is stUl conserved to the plaintiffs in error; 
and they point to the case of Bate^ v. Payson, 4 Dill. 265, as sus- 
taining that view. We do not so tinderstand the doctrine of that 
décision. That was a case arising Under the act admitting Colorado 
into the IJnion, and declaring the fédéral court to be the successop 
of the suprême court of the territory as to certain cases, with 
power to proceed therein "in due course of law." The question 
arose whether an action at law which had been taken by appeal 
to the territorial suprême court, and thence transferred by the act 
to the circuit court of the United States, could be properly re- 
garded âS pending in the latter court, since, by the practice of that 
court, no action at law could be taken thereto by appeal, but must 
needs be taken by a writ of error. The court decided, în eflect, 
that, inasmuch as the cause was pending in the territorial suprême 
court, the circuit court would not consider the method of procédure 
by which it was taken there, but would proceed as that court would 
hâve proceeded if it had retained the ciase. That décision does not 
affect the question of the method of procédure in the circuit court. 
There can bè no doubt that a cause removed or transferred to a 
circuit or district court of the United States on the admission 
of a territory into the Union must, from the time of transfer, be 
subject to the rules of practice and procédure of the court to 
which it is 80 removed, and the provision of the statute that 
the latter court shall proceed "în due course of law" means no 
more than this. It is clear, therefore, that no appeal or writ of 
error would lie to this court from the décision of the district court 
of Idaho overruling the motion for a new trial. 

But, upon inSpecting the writ of error in this case, it will be 
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seen that ît does not purport to be brought to review the deoision 
on the motion for a new trial. By its tenna it is equally applica- 
ble to the judgment upon the verdict of the jury, and the question 
anses whether the six months within which to sue ont the writ, 
as limited by section 11 of the act creating the circuit court of ap- 
peals, had expired on April 2, 1892. We are of the opinion that 
it had not, and that the judgment of the territorial court was sus- 
pended by Tirt;ue of the motion for a new trial, which had been 
filed in due time, and which had been entertained by the court; 
and that it was so suspended until the final disposition of that mo- 
tion. In Brockett v. Brockett, 2 How. 238, it was held that a 
pétition for a rehearing filed during the tenn, and actually en- 
tertained by the court, suspended the opération of a decree in equity 
until the pétition was disposed of. In Cambuston v. U. S., 95 U. 
S. 287, by implication, the samé doctrine was held; but it was 
decided in that case that, if the motion for a new trial is not filed 
during the tenn when judgment was rendered, the time for taMng 
an appeal runs from the entry of the judgment. In Eailway Co. v. 
Murphy, 111 U. S. 488, 4 Sup. Ct Eep. 497, a judgment of the su- 
prême court of the state of Texas was sought to be reviewed by 
writ of error. Some six months after the entry of the judgment 
in the suprême court of Texas a motion for rehearing was enter- 
tained and decided by that court. It was held that the timè limit- 
ed for writ of error to the suprême court of the United States 
did not begin to run until the pétition for rehearing was disposed 
of. Similar décisions hâve been rendered in the circuit courts 
in Eutherford t. Insurance Co., 1 Fed. Eep. 456; Brown v. Evans, 
8 Sawy. 502, 18 Fed. Eep. 56. There is nothing contained in the 
language of the act regulating writs of error and appeal to the cir- 
cuit court of appeals which would render thèse décisions inapplioar 
ble to this case. 

The motion to dismiss the writ is therefore denied. 

The objection is made that the record contains no bill of ex- 
ceptions. We find no difilculty in treating the statement which 
was made and filed in aid of the motion for a new trial as a bill 
of exceptions, for the purposes of this writ. It contains a state- 
ment of what purport to be ail of the exceptions taken and al- 
lowed on the trial, together with aU the évidence relating to the 
same. It appears to hâve been regularly and in apt time settled 
and aUowed by the trial judge. It contains aU the eesential fea- 
tures of a bUl of exceptions. 

The first assignment of error is tliat the court overruled the ob- 
jection made to the question propounded to the Postmaster Kress, 
who was successor to Hibbs, when he was asked: "Did you ever 
receive any orders from the post-office department in regard to 
making any demands on Mr. Hibbs?" It is contended that, since 
the orders were in writtng, they were themselves the best évi- 
dence of their contents. It is a sufficient answer to this ob- 
jection to point to the fact that the question did not call for the 
contents of the orders. It caUed simply for information about the 
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receâpt of the ordera frora the posMofflce départaient The answer 
to the question was properly made by paroi, and it wonld hâve 
been a suflQcient anslver if the witness had said either "Tes" or 
"ISTo." The fact that hè proceeded to set forth something of the 
contents or pnrport of ihe orders does not affect the question 
of the correctness of the ruling upon the objection. Jî the witness 
went tôo far, the remedy was by motion to strike ont that por- 
tion of his answer. 

It is daimed tiiat the court erred in admitting copies of the ao- 
count carrent and the money-order account of Hibbs with the 
post-oflElce department Thèse copies were transcripts from the 
books of account of the department, duly authenticated, under the 
seal of the treasury department, and ^ere compétent évidence. Ob- 
jection was made to their introduction upon the ground that the 
défendants had made demand for copies thereof by notice served 
upon couusel for the United States, and that no copies had been 
furnished; also upon the ground that the action was brought upon 
forged money orders, and no copies of the forged orders had been 
set forth in the complaint. The objections were ovemiled on the 
trial, upon the grounds, as stated in the bill of exceptions, (1) that 
the suit was one upon a bond, and not upon account, and that, there- 
fore, the items of the accounts could not be required, under the pro- 
visions of section 4209 of the Eevised Laws of Idaho, (St 1887;) 
(2) that it nowhere appeared in the case that such demand for copies 
had been duly signed by an attomey of record in the suit or served 
upon the counsel of the United States; (3) that it does not api)ear 
that the suit was brought upon forged money orders. There is 
nothing contained in the bUl of exceptions to contravene thèse 
statements of the trial judge, and the reasons so stated for over- 
ruling the objections were amply sufiScient. 

It is assigned as error that the court sustalned objections to ques- 
tions propounded to one of the défendants, by which the défendant 
sought to adduce testimony tending to prove that certain moneys 
had been paid by the sureties, or through their instrumentality, 
to the govemment, on account of Hibb's liabUity after his removal 
from (office. This évidence was properly excluded. Section 951- 
of the Eevised Statutes clearly points ont liie course to be pur- 
sued by a surety claiming a crédit: 

"In sults brought by the United States agaJnst Indlvlduals, no crédit shaU 
be admltted upon trial except such as appear to hâve been presented to the 
accounting ofa.cers of the treasury for their examtaatlon, and to hâve been 
by them dlsallowed In whole or In part." 

There had been no attempt to comply with thîs statute. The 
contract of the défendants whereby they became sureties for Hibbs 
as postmaster was made with référence to the provisions of the 
iaw conceming the défenses they might make in case of a breach 
of the bond, and the évidence they might introduce in aid 
thereof. The statute just quoted entered into, and became part of, 
their contract, The rule therein provîded Was a reàsonable one. 
Its binding force bas been recognized by the courts. U. S. v. Gil- 



ALEXANDEB p. UNITED S^ATS». fe^3 

more, 7 Wall. 492. Jt is contended, however, that section 951 does 
not apply in this casé, for the reason that tlie évidence so excluded 
would hare proven, not crédits, but actual payments of money upon 
account of the postmaster's liability. We are unable to concède 
that a distinction exista between a claim for payment in cash 
and a claim for a crédit. When we consider the object of the 
statute, which evidently was designed to prevent the introduction 
of évidence to reduce the liability of individuals in cases of thîs 
kind until the department ^hould hâve had an opportunity to ex- 
amine into the nature of the claim, and reject or allovF the same, 
there is equal reason to apply the statute to payments claimed 
to hâve been made in cash as to counterclaîms or oflsets, and, in 
the plain meaning of the language employed in the statute, a claim 
for a crédit would include any payment of cash which would reduce 
the liability of the sureties. The payments which the défendants 
sought to prove in this instance were evidently those pleaded in 
their amended and supplemental answer, and consisted of moneys 
which they alleged had been collected by the United States, and 
were either taken from the person of Hibbs when he was captured, 
or were coUeeted from certain banks, ail of which, the answer al- 
lèges, the défendants are entitled to hâve applied "as a crédit" upon 
the bond. Hère we hâve the défendants' own construction that 
thèse alleged payments were properly defined as "crédits." 

It îs claimed that the court erred in directing the jury to return 
a verdict for the plaintiff. According to the bUl of exceptions, the 
plaintiff introduced sufflcient and compétent évidence to prove a 
shortage in the accounts of Hibbs with the govemment, largely 
in excess of the pénal sum named in the bond, and a demand upon 
the sureties for payment. The exécution and validity of the bond 
were admitted in the pleadings. The only évidence introduced by 
the défendants was testimony to prove, that through the instru- 
mentality of one of the défendants, the government had received 
large sums of money which had been taken from the person of 
Hilabs, and collected from certain banks. It was not disputed that, 
after thèse sums had been credited upon Hibbs' account, he was 
stiU Indebted to the United States in a sum exceeding the penalty 
of the bond. The défendants endeavored to hâve thèse sums, so 
realized through their agency, credited upon their liability on 
the bond, rather than upon the gênerai account of Hibbs. This was 
a question of law, and was properly disposed of by the court. The 
resuit was that there was no évidence whatever to go to the jury 
in behalf of the défendants, and there was no error in instructing 
the jury to return a verdict for the plaintiff. 

The remaining assignment of errors, that the court erred in over- 
ruling the motion for a new trial, cannot, for reasons elsewhere 
stated in this opinion, be considered by this court. 

There being no error in the trial below, the judgment îs afarmed. 
v.57F,no.7— 53 
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'A. B. mOÉ. CO. ▼. FUBKTH. 

(Circuit Court, D. Nevr Jersey. July 11, 1803J 

t Patents fo» Inventions— Intention— Stencil Sheets. 

Letters patent No. 377,706, ifisued February 7, 1888, to John Broderick, 
for a "prepared sheet for stencils," consistlng of a thln, hlglily porous sheet 
of matertal, such as Japanese dental paper, or yoshlno, coated or Impreg- 
nated with a soft waxy substance, such as paraffine, whicb, when th» 
sheet is pressed upon by a wrltlng or printing instrument, will be dis- 
placed on the Unes of Impression so as t(?leave them open to the passage 
ol int through the pores of the sheet, ijivolve patentable invention over 
the devlces of the prier art In whlch sheets of materlal were coated velth 
hard war, as in patent No. 332,890, issued December 22, 1885, to David 
Gestetner, and then rendered pervlons to ink on the Unes of the letters by 
cutting away the body of the sheet, or by puncturing It with a proper 
instrument 

8. Samb— SurnciBNCT dp Spécifications. 

There is no def ect or insufflciericy in the spécifications of the Broderlck 
patent such as would prevent those skilled in the art from maldng and 
using the same, and the patent is not objectionable on this groimd. 

8. Same— Infringement— Estoppel— Falsb Mabking. 

An applicant for a patent caused to be stamped upon some of tho ar- 
ticles sold the words: "Pat. July 6, 1886. Pats. appUed for." The patent 
of July 6, 1886, had been granted to the appUcant for a différent article, 
but the words were used by advlce of counsel, imder a mlsapprehension 
of the law, and without any intention to deceive the pubUc Seld, that 
thèse words might be rejected as mère surplusage, and the appUcant was 
not estopped from sulng a subséquent Infringer, although the stamping of 
an unpatented article as patented is forbidden by Eev. St i 4901. 

4. Same— Suit fok Inpringembnt — Tbchnioal Défenses. 

Where the défense to a suit for Infringement is purely technlcal lu 
character, a court Of equity should not give eftect thereto, unless tha 
proof upon whlch the technlcality is based is ample and satisfactoiy. 

In Equity. Bill for infringement of a patent. Decree for com- 
plainant. 

D. H. DriscoU, for complainant. 
J. A. Beecher, for défendant. 

GEEEN, District Judge. The complainant, tlie 'K. B. DîcE Com- 
pany, flled its bill of complaint in liiis cause against the défend- 
ant, WUliam G. Fuerth, to restrain an alleged infringement of let- 
ters patent No. 377,706, granted to one John Broderick, February 
7, 1888, for a "prepared sheet for stencils," the title to which, by 
mesne assignments, is now in the complainant. In the spécifica- 
tions of the letters patent Mr. Broderick déclares that he bas in- 
vented certain new and useful improvements in preparing sheets 
for stencils or transmitting printing sheets; that in the practice of 
his invention he employs a thin porous sheet of material, impreg- 
nated or coated with a gummy or waxy substance, Or other ma- 
terial impervious to ink, and of such porosity, and a gummy or 
waxy fiUing of such consistency, that when the impregnated or 



A. B. DIOE CO. V. FUERTH. 835 

coated sheet Is placed upon a suitable support or bearing surface, 
and impressed upon with a writing or printing instrument, the 
gunuûy or waxy filling will, under the pressure thereof, be dis- 
placed at the i)oint or lines of impression so as in ail cases to 
leave them open to the passage of ink through the pores of the 
sheet; and he claims that such sheets so prepared dispensed with 
the necessity of employing in the préparation of stencil sheets an 
abrading or puncturing instrument, bearing surface, or plate. He 
further deelared that he prepared his improved stencil sheet by 
préférence from a sheet of thin, highly jwrous paper, by immersing 
the same in a bath of melted gummy or waxy substance, such as 
paraffine, of about 120° Fahrenheit fusion point. In a paper so 
prepared he asserted that the stylus passes over the surface with 
the ease and fluency of a lead peneil, so as to produce an almost 
perfect représentation of the writer's autograph with a pen. The 
stencil, thus prepared, is then used in duplicating impressions, in 
the manner already familiar, by placing it on a sheet of paper, 
and passing an inked roller over it, or any other manner in which 
such a stencil may be used. He further says that the described 
stencil plate for the production and multiplication of impressions 
of printing is made by impressing the type letters, or other desired 
characters, designs, pictures, maps, or illustrations upon the pre- 
pared sheet with type (as by a typewriting machine) or plates on 
which the letters, etc., are made of raised lines and surfaces, such 
as, on being so impressed, wiU express from the prepared sheet the 
gummy or waxy substance, leaving the flbers exposed and open to 
the transmission of ink. 

There are three claims in the letters patent, which are as fol- 
lows: 

"(1) A transmltting printing sheet, consistlng of a thln, porous sheet, 
througU wMoh Ink is readiiy transmitted, sucli as Japanese dental paper, or 
yoshino, fllled or coated with a substance imperrlous to inl£, as paraffine, 
substantlaUy as described. (2) A transmltting printing sheet, consisting of a 
thln, porous sheet, through which ihk is readUy transmitted, such as Japanese 
dental paper, or yoshino, fllled or coated with a substance hnpervlous to ink, 
as paraffine, and having this filling or ooating removed at the points or Unes 
of printing, substanttally as described, for the purposes specifled. (3) A pre- 
pared sheet for stencUs, consisting of a sheet of Japanese dental paper, or 
yoshino, coated with a substance Impervlous to Ink, substantlaUy as de- 
scribed." 

Of thèse claims only the second and third are involred in this 
controTersy. Looking at the invention, then, broadly considered, 
it seems to consist of a novel stencil, or rather, perhaps, a new 
transmitting printing sheet, extremely thin in substance, which is 
coated or fQled with some soft waxy substance impervious to ink, 
and yet is so porous that in the removing of the filling or coat- 
ing of wax at any point by pressure, the sheet itself, without dis- 
turbance of fiber, becomes open to the transmission of ink through 
it. So that the resuit arrived at by Mr. Broderick in his in- 
vention, if it be, indeed, an invention, is this: That the stencil is 



886 FEDERAL EEPOETEB, Vol. 57. 



JÙ 



made Vy the removing of the s»ft waxy or gummy filling or coat- 
ing, râmer than by Sie heretofore usual and more common way 
by perforation or cutting away of tiie sheet itself upon wMch the 
coating or filling bas been placed. À stencil may be deflned to be 
a thin plate or sheet of any substance in which a figure, letter, or 
I>attern is formed by cutting completely through the plate. Mr. 
Broderick's achievement consista in the fonnation of a stencil 
without the cutting of the letters, figures, or pattems through or 
from the body of the porous substance upon which the soft waxy 
or gummy material has been placed. Stencils were very commonly 
in use long before Mr. Brpderick's invention. They were made not 
only of metals, but as well of other material, such as paper, which 
had been preyiously coated with some substance which would ren- 
der it imperyious to the passage of ink. So that it must be ad- 
mitted there was nothingjoew in m^king a stencil itself, as a sten- 
cil, nor in the coating of the thin paper with wax or other gummy 
substance as a component part thereof. Whether what Mr. Brod- 
erick did in this case évidences patentable novelty and shows in- 
vention dépends not only upon the state of the art, but as well 
upon the exact means by which the end sought by Mr. Broderick 
was attained. The défendant stoutly contends that this alleged 
invention is no invention at ail; tbât it does not embrace any 
substantial variation or change from what then belonged to the 
art, and does not, therefore, involve the exercise of inventive fac- 
ulty; that the subject-matter of the letters patent was whoUy 
within thé domain of common knowledge among persons skilled 
in the art; that each élément in the claim was well known, and 
that it only required the exercise of meehanical skill to attain 
the resuit which Mr. Broderick claims to hâve been the first to in- 
vent. So far as the state of the art is concerned, it is undeniably 
true that stencils were well known and, in common use prier to 
the date of the letters patent granted to Broderick. Stencils made 
from waxed or gummed paper were quite as common as those made 
from metals or other màterials. The défendant introduced in 
testimony as- a substantial part of his défense a large number of 
patents, including as well those which related to the process of 
coating paper with wax and other gummy substances as those 
which approached more nearly the domain of the Broderick inven- 
tion, and related directly to stencils and other devices for making 
multiform copies of writings, designs, and figures. And in this 
part of the case the défendants' counsel ably summed up his ar- 
gument as follows: 

"Tûe préparation and manufactare of stencils was 'wlthin the domain of 
common knowledge among persons skilled In the art, and each élément in 
each claim was well known, and the fonction which each élément would per- 
form, comblned with other éléments speclfled In each of the claims, was 
well known. The alleged Invention required only meehanical sklU, and no 
more than ordlnary knowledge and judgïaent In the sélection of a more or 
less porouB paper of a class and kind theu well known in the market and to the 
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trade, and in eommon and public use for the same purposes, and prepared 
in tlie same way, and of varylng porosltles, accordlng to the style and cihar- 
acter of the work requlred." 

Of course, if the argument of counsel, sound in itself, had been 
fortifled by facts in évidence, ît would kave ended this litigation, 
in this court at least; but, after a most careful considération of the 
matters involved in this controversy, I am unable to assent to th« 
conclusions insisted upon by the défendant as being well founded. 

I do not thinlc it necessary to examine minutely each one of the al- 
leged anticipating patents, nor to point out ail the particulars which 
differentiate them from the invention of Broderick. Nor can it be 
necessary to consume time in explainîng just what the state of the 
art displayed. It is true beyond question that the éléments which^ 
combined, appear in and characterize the stencils in eommon use, 
as well as the inrentions coTcred by the letters patent, are, in caSes 
where paper forms the basic material, without exception, porous 
paper upon the one haiid, and a filling or imprégnation or covering 
of wax upon the other. But I do not find any stencil known to the 
art which would faU to corne within the définition of a stencU as 
already given; that is to say, in each case the figure or letter 
or pattem which is to be copied by the use of a stencil is primarily 
formed by cutting or perforating in some wise through the sub- 
stance, plate, or material, or whateyer it may be, which bears the 
coating of wax or gummy substance. Tlius, in some of the patents-, 
the thin paper coTered with wax is laid upon a roughened under- 
surface, and the figure to be copied is then traced over it ; pressure 
being had, the sharp roughness of the under-surface pénétrâtes 
through the thin, porous paper, causing openings, minute to be sure» 
but Tery close together, making an almost continuons cuttingj 
through which the ink is transmitted to the sheet upon which the 
printing is to be done. In others, peculiar kinds of acid ink are tO 
be used, which eat through the flbers or a material of the surface 
supportlng the wax, and so practicaUy make the stencil by cutting 
through the surface of the stencil itself. In yet other instances 
the writing or printing is done by a notched or roughened wheel 
of smaU diameter, which forces its way through the flbers or sur-- 
face of the material. The resuit in each case is the same. The 
basic material is eut through or perforated. AU thèse devices differ, 
I think, from the improved stencil now under considération. Does 
this latter stencil show invention? It is very diiïicult to deflne 
what invention is. It certainly is not reasoning. It does not arise 
from any logîcal déduction. A necessary conclusion fratn certain 
admitted premises will not support it. Inferences such as a man of 
ordinary intellect would naturally draw when he is possessed of the 
ordinary skill and knowledge of the art in respect to which the 
inference may be drawn, falls very far short of being invention. 
But if one créâtes, not only by the opération of mind, but as well 
actually, physically, new means by which is necessarily obtained a 
certain spécifie end, means which are novel to the creator as well 
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as novel to the world, wticli had never existèd before, at least in the 
coiù'bliiàtion or *éo!tf juUction in wliich the creator causes them to exist 
for the flrst time, — he who does this must, I think, be regarded aa 
anijiYentor. : ; 

New, as we hâve seen, before Mr. Broderîck's alleged inrention, 
stencils were made for copying purposes by cuttlng through or 
perforating the basic plate or material. The letters to be copied, 
■ or the figures or the words or the designs, were bodily eut ont 
of the material which formed the basis of the stencil. The resuit 
was that in ail the stencils which had been made previous to the 
invention of Mr. Broderick serions difficulty had been encountered, 
especially with certain letters called "loop letters;" such, for ia- 
stance, as B, D, 0, P, and Q. It was impossible to make thèse 
letters perfectly, simply from the împossibility of supporting the 
center part of the letter, in any other wtay than by attaching it to 
the body of the stencil, thereby making the letter îtself imperfect; 
or, if not so attached, the letters would, so far as the loops were con- 
cemed, become a mère open space, without exhibiting the peculiar 
innep lines of the letters themselves, which gave them their distinct 
f orm and shape, and when used as stencils would cast upon the 
paper simply a blot. It was to overcome this defect in ail stencils, 
and to make a perfect letter or design or figure, that Mr. Broderick 
made his invention. He discovered, after a long search and many 
experiments, that the paper known as "Japanese dental paper," or 
"yoshino," was so very porous that its fibers need not at ail be eut 
or destroyed or abraded in the manufacture of stencils; and that, 
if he covered yoshino paper with a waxy or gummy substance, very 
soft in consistency, and then removed by pressure only the wax 
in conformity with the shape of the letters, figures, and designs 
wMch he desired to print, the ink would be easily transmitted in 
the printing process through the paper where the wax had been 
removed, without requiring any severance or disturbance of the 
fibers of the paper itself. In making loop letters, therefore, by this 
method and means, the inner part of the loop would still be fijranly 
a part of the stencil itself, the fibers running from the loops to the 
body of the paper not being disturbed or eut or weakened in any de- 
gree. Hence a perfect letter or design or figure was produced. It 
ia apparent, therefore, that there is a very great différence between 
the stencils which were deseribed in the Broderick patent and the 
stencils which were generally in use, including the stencils which 
were covered by the letters patent relied upon by the défendant. 
As has been said before, in ail the stencils which were known before 
they were 'improved by Broderick, it was absolutely necessary that 
the substance or material or flber of the stencil itself should be eut 
or perforated in the formation of proiwsed letters, and in this respect 
they are ail radically différent from Broderick's invention; for by his 
invention the stencU is made by cemoving the waxy coating, and 
by leaving intact the basic substance of the stencil plate. And 
just hère it is well to notice that not only did Broderick's invention 
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having been intemipted, the plaintifEs in reconvention must recover 
upon the strength of tliat titie, and tliat the provision with référ- 
ence to prescription did not apply to such case. 

It is a gênerai raie that the statute of limitations does not run 
against the partj In possession. The parûcular statute In question 
was held subject to this rule by the suprême court of Louisiana 
in the case of Breaux v. Negrotto, 43 La. Ann. 427, 9 South, llep. 
502; McWilliams v. Michel, 43 La. Ann. 984, 10 South. Eep. 11. See, 
also, Lague v. Boagni, 32 La. Ann. 912; Barrow v. Wilson, 39 La. 
Ann. 403, 2 South. Rep. 809; McDougall v. Monlezun, 39 La. Ann. 
100S--1010, 3 South. Eep. 273. The case of Smith v. City of Xew 
Orléans, 43 La. Ann. 734, 9 South, llep. 773, seems to hold directly 
the contrary, and that the spécial prescription in question begins 
to run from the day of sale. This case, however, cannot be re- 
garded as authority, because a rehearing was granted therein ou 
the ground of conflict with Breaux v. Negrotto, supra, and, pending 
reargument, the case was compromised and taken out of court. If 
the case of Smith v. City of New Orléans should be considered as 
authority, and as overruling Breaux v. Negrotto, we do not see how 
it will help the plaintiffs in error, because the date of sale In that 
case, and we think properly, is flxed by the court at the date of the 
tax coUector's deed, and the record of this présent case shows that 
the tax collector's deed to Negrotto was executed on the lôth day 
of December, 1888, less than three years before the institution of the 
suit attacking such title. 

We note the authorities cited by plaintiffs in error to the effect 
that in ail public sales in Louisiana, whether made by auctioneers, 
sheriffs, or tax collectors, the adjudication is regarded and treated as 
the completion of the sale. Kev. Civil Code, arts. 2601, 2617; Bahain 
T. Bach, 13 La. 287; Freret v. Meux, 9 Eob. (La.) 414; Macarty t. 
Gasquet, 11 Eob. (La.) 270. But we are of the opinion that the 
principle invoked applies only to actual parties to the sale, and that 
third persons cannot be affected until after the act of sale is passed, 
and ought not to be affected until the sale is recorded. See Eev. 
Civil Code, arts. 2610, 2442. It is difflcult to see how an action can 
be brought to invalidate the tax title before it is made. Of course 
the party can proceed by injunction to prevent the tax title from 
being made, but a suit for nullity, or to invalidate the tax title, 
would be prématuré before making the same. Besides this, we 
notice that in Lague v. Boagni, supra, the suprême court of Louisiana 
held that the prescription in question did not apply in case of ab- 
solute nullity in the tax title. 

On the whole case, we flnd no réversible error. The judgment 
of the circuit court is affirmed, with costs. 
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IVOEY et al. V. KB»TNEDY et al 
(Circuit Court of Appeals, Fifth Circuit. May 22, 1893.) 

HOMKSTBAD— DeBD OP TKCSlf—FORECLOStlHB— SUBROGATION. 

Deeds of trust by two grantors and their wlves, representing them- 
selves as one famûy, and Claimlng but one homestead, were made to 
secure a loan, a portion of wMch. was used to pay off vendors' Mens on 
a speciflc part' of tlie lands. Subsequently the widow of one of the 
grantors clalmed a rlglit of homestead In sucli part under» Const. Tex. 
1876, art. 16, § 50. Held, that tlie mortgagee was subrogâted to the right 
of tlie holders of the vendors' liens as to such spécifie part, and on fore- 
closure wâs éntitled to sell the whole tract, except the two homesteads, 
and. If sufflcient was not realized to satisfy the mortgage debt, then to 
seU the homestead clalmed by the widow, to satisfy so much of the de- 
cree as should not exceed the sum used to pay off such vendors' liens. 
McCormick, Circuit Judge, dlssenting. Pridgen v. Wam, 15 S. W. Eep. 
559, 79 Tex. 588, followed. 

Appeal from the Circuit C!ourt of the United States for the East- 
ern District of Texas. Decree amended and affirmed. 
Statement by PARDEE, Circuit Judge: 

This bUl was brought by HoUues Ivory, complalnant, appellant hère, and 
A. S. Caldwell, Bolton Smith, and J. M. Judah, nominal complalnants, in the 
circuit court of the United States for the eastem district of Texas, at Gai- 
veston, agalnst Walter Kennedy, for hlmself, and as survivlng partner of the 
flrm of Walker & Kennedy, and as tndependent exécuter of the last wiU and 
testament of John F. Walker, deceased, and agalnst Sarah M. Kennedy, wife 
of Walter Kennedy, and Serena K. Walker, widow of John F. Walker, for 
herself , and as independent executrlx of the last will and testament of John F. 
Walker, and agalnst Mrs. M. W. Kennedy; James Bute, Henry Mayer, Jacob 
Kalm, and Henry Frelberg, dolng business under flrm name of Mayer, Kahn 
& Frelberg; C.W. Alsworth; D. F. Eowe; Gus Lewy and A. Uedeman, doing 
business imder the name of Gus Lewy & Co.,— to foreclose two de'-ds of trust 
held by the complalnant, Ivory, and made by the défendants Walter Kennedy 
and John F. Walker, Sarah M. Kennedy and Serena K. Walker, their wlves, 
in which deeds of trust Caldwell, Smith, and Judah, nominal plaintiffs, were 
trustées. AU of the other défendants were charged wlth havlng some interest 
in the mortgaged property, which Interest was subordinate to that of com- 
plalnant. It was substantially charged in the original and amended bUl that 
défendants Kennedy and Walker and their respective wlves mortgaged to 
complalnant 3,389 acres of land to secure the payment of $20,000 and interest 
acoording to the flrst deed of trust, and $10,000 and Interest according to 
the second deed of trust. The 3,389 acres of land are described by metes and 
bounds, and lie ta a body In Brazorla county, Tex. 

The fii'st deed ot tinist recites that the entlre purchase money for 2,186 
acres of the land described ta plamtiff's blU was paid by the plalntifC for the 
défendants Keimedy and Walker, and that as to the remainder of the land 
certain vendors' Uens and judgments on It were paid wlth the remainder 
of the money borrowed from the complataant after paytag the purchase priée 
for the 2,186 acres, and that complalnant, havlng advançed the money to 
take up valid' and subslsting liens on the land, among others, purchase-money 
notes, was éntitled to be subrogâted to the equlties of the . holders of the 
unpald purchase-money notes at least, which at the hearlng amounted to 
$6,558.70, as agalnst any daims of homestead set up by the défendants 
Kennedy and Walker, except the origtaal homestead of 200 acres. From the 
opération of the deeds of trust was excepted the original 200 acres of land, 
with the buildings, which Kennedy and Walker had designated as their home- 
stead,— they belng brothers-ta-law, livtag together as one famUy. The de- 
fendants Gus Lewy and A. Uedeman were dlsmissed, the défendant James 
Bute disclaimed, Mayer, Kahn & Frelberg appeared and answered, défend- 
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Besides thèse défenses, there were a number of other défenses in- 
terposed by the défendant, which were purely teclinical in char- 
acter. It may be open to question how far a court of equity sliould 
regard défenses which. are purely technical when interposed by 
one who is an infringer of the letters patent which he is seeking to 
destroy. If it be obligatory upon a court to consider them, and 
give them weight in the final détermination of the quesition at 
issue, it is equally clear it is its duty to insist that the proof upon 
which the technicality is based should be ample and satisfactory. 
One of thèse défenses thus interposed by the défendant is that 
certain of the stencils made under this patent by Broderick were 
stamped as being made under another patent previously granted 
to Broderick. Undoubtedly some of the stencil sheets which Brod- 
erick made did hâve upon them thèse words : "Write on this side. 
Pat. July 6, 1886. Pats, applied for." This patent of July 6, 
1886, is known as the "autographic patent," and it was improper, 
undoubtedly, to mark the sheets of the typewriter stencil paper as 
patented July 6, 1886. But it will be noticed that the words 
"Pats, applied for" were also stamped on the sheets; that is, that 
application had been made to the patent office for letters patent 
for the very sheet which was then presented to the public. 1 
think it would be fair to reject the first part of the inscription 
as mère surplusage. If not, the most that can be said is that a 
section of the Eevised Statutes (section 4901) had been violated, 
and, if the défendant had been injured in any way thereby, hë 
might enforce the collection of the penalty which this section pro- 
vides for its violation. When that penalty has been enforced, no 
other or further punishment can be inflicted upon the wrongdoér. 
But I think it is a complète answer to this contention of the de- 
fendant — ^that Broderick is estopped from claimîng the protection 
of the letters patent in this case — that there is not a particle of 
évidence to show that the défendant impressed the inscription 
upon his stencil sheet with an intent to deceive the public. The 
worst that can be said of it is that it was a mère resuit of a mis- 
understanding of the law; an act, as the proof s show, committed 
under the advice of counsel. I do not think, therefore, that this 
défense can avail the défendant. 

Another technical défense is that the letters patent in this case 
were granted after examination by the ofScials connected with 
one department of the patent oflSce without knowledge of the 
patent previously granted to Gestetner for his paper, or to Brod- 
erick for his file plate patent. In fact the allégation is that some 
one in Broderick's interest surreptitiously removed the Gestetner 
patent and the Broderick file plate patent from that division of the 
patent ofSce where the patent in suit was being examined, for 
the purpose of keeping from the knowledge of the examiner in that 
department the existence of those patents. A large amount of 
testtmpny taken in the cause relates to this alleged fraud. I shalî 
not rehéarse it hère. It is enough to say that, in my judgment. 
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not only (^oes the testimony fail to establish th.e contention of the 
défendant, bnt it does not raise a scintilla of doubt as to the per- 
fect fairness of the oflacers in the patent office in dealing with this 
matter. It tvould take much stronger proof than that produced 
by the défendant to satisfy me that officiais connected with the 
patent ofBee, or repu table patent solicitors, would purposely do 
the things which are rather hinted at than deliberately charged by 
the défendant for the alleged purpose of beneflting one inventer 
at the cosit of another, who was equally meritorious. 

Nor do I think the objection raised by the défendant to the va- 
lidity of the letters patent under considération for want of suffl- 
cient spécification of the said "prepared sheets for stencils so as 
to enable those skilled in the art to make, produce, and use the 
same" is well taken. Taking the whole patent together, I think 
there can be no question that the invention and the mode of use 
is elearly desoribed and set forth by Broderick, so that he who runs 
may read and understand. There seems to be neither ambiguity 
nor uneertainty in the language of the spécifications and claims. 
They are concise, terse, and well expressed. As is quite usual 
in oases of this sort, the évidence touching infringement is con- 
tradictory. I think the weight of the testimony preponderates in 
favor of the complainant, and upon a careful considération of ail 
the testimony upon this part of the case I am of the opinion that 
it has been satisfactorily proved that the défendant did infringe 
thèse letters patent, as he has been charged. I think it only fair 
to say that while, in my opinion, Broderick's invention displays 
novelty and patentability, and that he has certainly accomplished 
a desired end by the création and use of novel means, and that as 
such he is entitled to that protection which the law grants to a 
successful inventer, yet such conclusion has been reached only after 
much hésitation. If such judgment be based upon insufflcient 
facts, or unsound reasoning, I am glad to know that the défend- 
ant can flnd his remedy in a court of review. There must be a 
decree for the complainant, as prayed for. 



AMEEIOAN BELL TEL. CO. v. CUSHMAN et aJ. 

. SAME V. HUBBARD et al. 
(OlrctUt Court, N. D. Illinois. September 6, 1893.) 

1. Patents for Inventions— Prbliminart Injunotion— Prior Adjudication 

— Additional Evidence. 

The production of additional ex parte évidence attaoklng tiie validlty of 
a patent is not a sufflcient reason for denylng an injunctlon when thb 
patent has been sustained by the suprême court and by varions circuit 
courts after exhaustive lltigation, as in the case of the Bell téléphone 
patent, No. 186,787. 

2. Same — Infringement. 

ïhe Bell téléphone patent. No. 186,787, is infringed by both the Oor- 
wln and the Cushman téléphones. 
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3. Same— COTTBTS — Fou:,o"wiNa Priob Décisions. 

On a motion for prelimlnary Injunctton the drcnlt court» TeUl fcdlow 
décisions in other circuits adjudging certain devices to be infrlngement» of 
a patent, especially when the parties are substantially the same. 

4. Same — Limitation by Forbign Patent. 

The Word "pabented," as used lu Rev. St. § 4887, providlng that every 
patent for an invention wiiich has been previously patented in a foreign 
ooimtry shall be limited to expire witli tiie foreign patent, refers to the 
date of the actual issuance of the foreign patent, although the same is 
antedated, as in the English practice, to the day the application was 
filed. 

In Equity. Suits for the infringement of letters patent No. 
186,787, isBued January 30, 1877, to Alexander Graham Bell, for a 
téléphone. Motion for preliminary injunction. Granted. 

Bond, Adams, Pickard & Jackson, F. P. Fish, and J. J. Storrow, 
for complainant. 

Merritt Starr, Ephraim Banning, and L. C. Brooks, for défend- 
ants. 

JENKINS, Circuit Judge. The patent inrolved in thèse suits has 
passed under the review of the suprême court of the United States, 
(Téléphone Cases, 43 O. G. 377. 126 U. S. 1, 8 Sup. Ct. Eep. 778,) 
and its validity sustained. T:.l> history of the Bell téléphone pat- 
ents is the history of an enormous litigatîon, invoMng the truth 
of alleged anticipations sought to be sustained by a marvelous 
mass of évidence. The invention was attacked as perhaps no 
other invention was ever before attacked. It was sustained, and 
its integrity established by the décision of the highest and the 
ultimate judicial tribunal of the land. That décision must be 
held conclusive. If there was omission of évidence in that case, 
s,ought to be hère supplied by ex parte testimony, I do not feel at 
liberty, in view of the many décisions of the fédéral courts sustain- 
ing this patent, to now give ear to such testimony upon the hearing 
of a motion for a preliminary injunction. 

I entertàin no doubt that the défendants infringe this patent 
Mr. Chief Justice Waite declared : 

"The patent itself is for the mechaaieal structure of an electrio téléphone, 
to be used to produoe the electrical action on which the first patent rests. 
The third daim Is for the use in such instruments of a dlaphragm, made of 
a plate of iron or steel or other material capable of inductive action; the fifth, 
of a permanent magnet, constructed as described wlth a coll upon the ends 
nearest the plate; the sixth, of a sounding box as described; the seventh, of a 
spealdng or hearing tube, as described, for conveying the sound; and the 
eighth, of a permanent magnet and plate c<ïmblned. The claim is not for 
thèse several things in and of themselves, but for an electrio téléphone in the 
construction of whlch thèse things or any of them are used." 

It would serve no useful purpose at this time and upon this mo- 
tion to consider the claimed différences in the construction of the 
varions devices. Whatever the variations in parts, the function 
performed is the same, the resuit attained is the same. That re- 
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suit îs the invention of Mr. Bell. The claim, is, as stated by the 
suprême court, not for the several things declared in the patent, 
hutifor an eléctric téléphone in the construction of which, among 
other things, a permanent magnet, constructed as described, with 
a coil upon the end or ends nearest the plate, is used. The pat- 
ent i's not for the magnet, but for the téléphone of which it forms 
a part. And the particular devices respectively claimed by de- 
fendants hâve been declared to infringe. In the Hubbard Case 
the (jorwin téléphone is the infringing device, and that was en- 
joined by Judge Acheson, and afterwards by Judge Lacombe. In 
the other case the Cushman téléphone is used. That vi'as also 
adjudged an infringing device by Judge Blodgett in Téléphone Co. 
V. Ôushman, 45 0. G. 1193, 36 Fed. Eep. 488. I ought not, if I 
were so disposed, — and I am not, — to disregard thèse adjudications. 
In tke One case the very device is adjudicated to infringe. In 
the other, not only so, but substantially as between thèse same par- 
ties,' îfor r tannot but regard as a subterfuge the pUttîng fôrward 
of Cushman's wife as the responsible infringer with Cushman 
as a mère looker-on in the conduct of the business. A man can- 
nqt thus hide himself under his wifé's petticoats. Cushman can- 
nqt thus avoid the conséquences of the decree of the court. That 
decree remains unimpeached, and conclusive upon the rights of 
the parties. 

, The pemaining question arises upon section 4887 of the Revised 
Statutes, which provides as foUows: 

"No pM«oû shall be debarred from receiving a patent for hls Invention or 
disoovéryi iior shall any patent bè declared invalld, by reason of its havlng 
been firat patented or caused to be patented In a foreign country, imless tbe 
sanie lias beep introduced into public use in the United States for more than 
tvvo years prier to the application. But every patent granted for an inven- 
tion whldi bas been prevlously patented In a foreign country shall be so 
limited as to expire at the same time with the foreign patent, or, if there be 
more than one, at the same tlme with the one having the shortest term, and 
Ija iio case shall It be In force more than seventeen years." 

The patent in suit was granted January 30, 1877. The inventor, 
thtough Morgan-Brown, an agent in London, applied for an Eng- 
lish patent by flling a provisional spécification on the 9th day of 
IJecember, 1876. In May, 1877, the English patent was issued, 
sealed on the 15th of May, but antedated to December 9, 1876, and 
conditioned that on or before June 9, 1877, a complète spécification 
should be flled. The English statute permits this antedating of 
patents, but provides by St 1852, (15 & 16 Vict. c. 83,) as folio ws: 

"Sec. 24. Any letters patent issued under this act, sealed and bearing date 
as'of any day prior to the actual seallng thereof, shall be of the same force 
and validity as if thëy had been sealed on the day as of which the same are 
expressed to be sealed and bear date, providing always that (save where 
such letters patent are granted for any Invention In respect whereof a com- 
plète speciflcatioli has been deposited upon the application for the same under 
this act) no, prooeeding in law or in equlty shall be had upon such letters 
patent in respect of any Infringement oommitted before the same were 
aiitually granted." 
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It is clear that np, rigiit exista in tlie patentée (when further 
and complète spécification is required) before the actual granting 
of the patent. It is equally clear, I tMnk, that under onr statute 
this invention was not patented abroad at the time of the grant- 
ing of the patent hère. An application had been made, but not 
until after the granting of the patent hère was the patent abroad 
issued. The invention is not patented abroad before the actual 
sealing and issuance of the patent. It seems to me clear that 
the meaning of our owh statute is to limit the term of the monop- 
oly so that it shall not exist longer than a previously granted 
monopoly abroad. But it is not to be so limited unless the in- 
vention has been previously patented abroad. The term "pat- 
ented," as used in our statutes, does not mean the preliminary 
proceedings, but the, actual issuance of the patent under the seal 
of the government speaking the exercise of sovereign will, in- 
vesting the patentée with the grant of a monopoly. Grold & Stock 
Telegraph Co. v. Commercial Telegram Co., 31 O. Gr. 1559, 23 Fed. 
Rep. 340; Emerson y. Lippert, 42 0. G. 964, 31 Fed. Eep. 911; Sei- 
bert Oylinder Oil Co. v. William Powell Co., 47 0. G. 1072, 35 
Fed. ïlep. 591; Smith v. Goodyear Dental Vulca.nite C5o., 11 0. G. 
246, 93 U. S. 486-498. 

An injunction will issue. 



THE LOUIS OLSEN. 

OLSEN V. HARITWEN. 

(Circuit Court of Appeals, Ninth Circuit. July 24, 1893.) 

No. 98. 

Statutes— CoNSTBTJCTioTf—AMENDMENT. 

The constitution of Califomia provldes that no law shall be amended 
by référence to Its tdtle, but ail amended laws shall be re-enacted and 
published at length as amended. Code Civil Proc Cal. § 813, was amended 
and re-enacted by an act in whieh the whole Code was revised, and whlch 
repealed ail laws inconsistent with Itself. HeM, that a subdivision of sec- 
tion 813 whicli was set forth unchanged in the amendatory act was not 
so re-enacted as to make it a later statute than one on the same subject 
exlsting before such reenactment, and thereby Implledly repeal such other 
statute. 

Samb— Codification— ExisTiNG Law. 

In CivU Code Cal. § 5, declaring that the provisions of the Code, "so far 
as they are substantially the saine as existin? statutes or the common 
law, roust be construed as a continuation theroof, and not as new ejiact- 
ments," tho coîumon law referred to is the existing common law, not the 
law formerly prevailing, which had been abrogated by statute. 

Same— CoNFLiCTiNG Provisions — Maritime Liens— Masters' Wages. 

Act Cal. April 13, 1S.")0, adopted for aU courts of the state the common 
law of England, by which the ;naster of a vessel had no lien on the 
ship for wages. Civil Prac. Act Cal. 1851, § 317, made aU vessels liable 
lo liens "for services rendered on board," thereby giving the master a 
lien for his wages, and this provision is re-enacted in Code Civil Proc. 
Cal. § 818; but Civil Code Cal, § 30.55, provides that the master shall 
hâve a gênerai lien for advanees, etc., but no lien for his wages; and Pol. 
Code Cal. § 4.4S0, provides that the Codes must be construed as though 
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ail had been passed at tbe samç moment and were part of the same 
fltatute. Bàd, that OlvU Code, § 8055, ooiild net be regarded as a mère deo- 
lamtion of the common-law rule, bat -«^ ia positive enactment; thait th« 
cpmmon-law rule adoplted In 1850, and the provision of the act of 1851 
creating the lien, were net in pari materia, hi such sensé that, on their 
subséquent Incorporation and re-enactment in the Ciodes, Code Civil Proe. S 
8i3i could prevall, as a re-enactment of the latest expression of the lég- 
islative wUl; but that Civil Code, § 3055, contalned the flrst positive ex- 
pression of the will of the législature conoerning the master's lien, and. 
in denying him a lien for wages, constltuted an exception to the gênerai 
rule expressed in Code Civil Proc. § 813, efCect being thus given to both 
provisions. 52 Fed. Eep. 652, revërsed. 

Appeal from the District Court of the United States for the 
Northern District of Oalifornia. 

In Admiralty. Libel by Charles Haritwen against the steam 
schooner Louis Olsen (William Olsen, claim^t) to recover wages 
due libelant as master of the vessel. A decree was rendered for 
libelant. 52 Fed. Eep. 652. daimant appeals. Beversed. 

D. T. Sullivan, for appellant. 

Page & Eells, for appellee. 

Before McKEKNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The libelant brought suit against 
the steam schooner Louis Olsen to recover his wages for services 
rendered in the capacity of master of the vessel on a sailing voy- 
age from San Francisco to the North Paciflc océan. Exceptions 
were interposed to the libel, on the ground that the master has 
no lien for his wages. The exceptions were overruled, and a de- 
cree was rendered in favor of the libelant. From that decree this 
appeal is taken. 

There is no allégation in the libel as to the nationality of the 
vessel referred to, but it is conceded that she is an American vessel, 
and that the contract under whlch the master rendered the serv- 
ices to the owners was made in the state of Califomia, It is 
also conceded that no lien upon the vessel exists for the master's 
wages, either by the maritime law or the common law, and that, 
if there be such lien, it obtains its existence by virtue of the stat- 
ute law of the state of California. 

In the civil practice act of 1851 (section 317) it was enacted that 
ail steamers, vessels, and boats shall be liable "for services ren- 
dered on board at the request of or on contract with their respec- 
tive owners, masters, agents, or consignées," and that "the said 
several causes of action shall constitute liens upon aU steamers, 
vessels, and boats." This statute clearly changed the rule of 
the common law, and by its terms gave the master a lien for his 
wages. Such was the construction given it in the district court 
of the United States for Oalifornia, and afQrmed on appeal to the 
circuit court, The Mary Gratwick, 2 Sawy. 342. 

There was no further change in the law until 1873, when the four 
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Cîodes of Oalifornia were simultaneously adopted, — the Civil Code, 
the Code of Civil Procédure, tlie Politicàl Code, and the Pénal Code. 
In the Code of Civil Procédure (section 813) the provisions of the 
law contained in the civil practice act are re-enacted in almost 
the identical language quoted above. In the Civil Code (section 
3055) it is provided as foUows: 

"The master ol a ship bas a gênerai lien, Independent of possession, upon 
the ship and freightage, for advances necessarily made or liabilities necessa- 
rlly incurred by him for the benefit of the ship, but has no lien for hls wages." 

Hère, then, are two provisions of the law apparently in conflict 
By the one it is declared that ah persons shall hâve a lien upon 
the vessel for their vidages; by the other it is declared that the 
master of the ship has no lien for his wages. It is expressly de- 
clared in the act whereby the four Codes are adopted that they 
shaU ail take effect concurrently. Pol. Code, § 4480, provides as 
foUows: 

"Wlth relation to each other, the provisions of the four Codes must be con- 
strued * * • as though ail such Codes had been passed at the same mo- 
ment and were parts of the same statute." 

Eeference, therefore, cannot be had to the date or hour of pas- 
sage of the two sections, nor to their relative position in the stat- 
ute books, to ascertain which is the later expression of the wUl 
of the législature. 

It is contended that the last clause of section 3055 is but a 
déclaration of the common-law rule, and that it was not intended 
as a législative enactment. This argument does not commend it- 
self to our considération. It is hardly to be conceived that the 
législature would hâve made an empty or purposeless déclaration 
of a rule of conimon law more than 20 years after that rule had 
been abrogated by statute. The section must be regarded as a 
positive enactment. To hold otherwise is not only to deprive the 
statute of ail force and meaning, but to give to it the effect of a 
false statement; for it was not true that at and prior to that 
enactment the master had no lien for wages. He had such lien 
«ecured to him by statute under the previous practice act. 

It is urged that the last clause of section 3055 of the Civil Code 
18 repealed by virtue of the act of the législature of 1874, amend- 
ing section 813 of the Code of Civil Procédure. The amendment 
was embodied in a gênerai act whereby the whole of the Code was 
revised. The amendments to section 813 consisted in inserting 
in subdivisions 2, 3, 4, and 5 thereof the words '*in this state" or 
"within this state." Subdivision 1, which contains the provision 
conferring a lien for services rendered on board of vessels, was 
not affected by the amendment, and was left unchanged. That 
subdivision is repeated, however, in the amendatory act, and there 
foUows thereafter a gênerai repeal of "ail provisions of the law 
inconsistent with this act" It is argued that the législature 
thereby intended to re-enact subdivision 1 of section 813, and to 
repeal the last clause of section 3055 of the Civil Code as incon- 
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sistraxt jih.erewith. If subdivision 1 had been itself aoiended by the 
act of 1874, that fact wpuld fumisb strong ground in support of this 
contention. That subdivision is set forth in tbe amendatory act, 
in évident compliance witb the constitution of the state, which. re- 
quires tbat, in case of amendinent or revision of tlie law, "tlie act 
revised or section amended shall be re-enacted and publisbed at 
length as revised or amended." The effect of such re-enactment 
bas been settled by repeated adjudications, and the rule con- 
trolling the same is expressed as follows: 

"The CQnstltutiou.al provision requlring amendments to be made by setting 
out the whole section as amended was not Intended to make any différent 
rule as to the effect of such amendments. So far as the section Is changed, 
it must recrfvo a new opération, but sô far as it is not changed it would be 
dangerous to hold that the naere nominal re-enactment should hâve the effect 
of distm'blng the whole :body of stp,lTites In pari materla which had been 
passed aijçice the flrst enaetment. There must be something in the nature of 
the ne-ft' législation to show such ah. iritént wlth reasonable cleamess before 
an implied repeal can be recognized." Suth. St. Oonst § 133. 

In tbïs instance theije is not only nothing to show an intention 
to re-enact subdivision 1, or to give it new force or effect, but we 
flnd évidence of a contrary purpose in the fact that, at the time 
the Oç)de of pivil Procédure was açiended, the other Oodes were 
simultâ.nè<>ùsly revised and ameshded, and section 3055 of the Civil 
dode Wàs left unrepealed and uînaffected by àmendment 

Section 5 of the Civil Code iSr relied upon to dispose of the con- 
flict bëtweëh the two sections of tte law. That section provides 
as foiièiws: 

"The, provisions of this Cçde, so far as they are substantlaJly the same as 
existing statutes or the common law, must be construed as a continuation 
thereoïVand not as nèw enactments." 

] The içosnihon law referred to in section 5 is clearly the existing 
cominonjjlaw, — that which was enforced at the time the Codes 
were adopted, — and not the common law which had prevailed at 
some prior period, but which had been abrogated by statute. The 
language employed is capable of no other construction. The sec- 
tion refeps to the re-enactment of the existing law, whether stat- 
utory orconinion law. ,The word "existing" refers to and limits 
the "^common Iftw," as well as the "statutes." The section déclares 
that; such laws re-enactèd in the Code shall be deemed a continua- 
tion ofthè, existing law. A law enacted in the Code could not 
be the continuation of a statute law or of the common law unless 
the law so enacted had been in force at and prior to the adoption 
of the Code, To hold otherwise would be to disregard the plain 
meaning of the words e^aployed. ; , 

It is further contended. that, if we concède to the last clause 
of section. S055 the forçai and effect qf a positive enaetment, it is 
still rend^ried nugatory ; through a rule of construction which is 
expressed, thus: ; :i ; 

, "Vyhcre two statutes itt pari materia, origlnally enacted at différent perl- 
o(j;s ôf time,, are subsequeiitly, Ipcorporated in, a^ révision and re-eu^cted in 
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substantlally the same langtiage, wlth the design to accompllsh the purpose 
lihey were origlnally intended to produce, the time when tùey first took effect 
wiU be ascertained by the courts, and effect will be given to that which was 
the latest declaratiton of the will of the législature, 11 they are not lia,rmo- 
nious." Suth. St. Const § 161. 

The argument is that by the act of April 13, 1850, the common 
law of England was adopted as the rule of décision in ail the 
courts of the state. A year later the practice act was adopted, 
and thereîn the law was enacted giving a lien upon vessels for 
services rendered on shipboard, which law, in 1873, was continued 
in force in section 813 of the Code of Civil Procédure. Having been 
so continued in force in 1873, and the common-law rule ha\''ing been 
also re-enacted in section 3055, it foUows that section 813 is the 
later expression of the will of the législature, and, by the law of 
construction just quoted, must prevail over section 3055, which is 
but a re-enactment upon this particular subject of the gênerai act 
of April 13, 1850. The difQculty with this argument is that it 
ieavés eut of sight some of the plain facts of the previous légis- 
lation. The act of AprU 13, 1850, was a gênerai adoption of the 
common law of England as the rule of décision in the courts of the 
state. Under the common law, the master's lien had no existence. 
In 1851 the practice act was adopted, expressly conferring a lien 
upon yessels for wages. The statute so enacted was not, strictly 
speakihg, a repeal of the common law; it was the création of a right 
which at common law had never existed. The common law so 
adopted iù 1850, and the provision of the practice act abrogating 
the same, and creating the lien, cannot be regarded as "two stat- 
utes in pari materia;" and when the Civil Code was adopted, it can- 
not bë said that the two statutes were "subsequently incorporated 
in a revision," or that they were "re-enacted in substantiaUy the 
same language, with the design to accomplish the purpose they 
were originally intended to produce." On the contrary, section 3055 
contains the flrst positive expression of the will of the législature 
concerning the spécifie subject of a master's lien. The object of 
the rule just quoted, aa of ail rules of statutory construction, is to 
arrive at the législative intent. The rule is a reasonable one, 
Where a statute upon a spécifie subject has been repealed, not 
expressly, but by implication, by the enactment of a later statute 
upon the same subject, inconsistent with the first, and both laws 
are subsequently re-enacted in a revision or codification, they still 
hâve the same relative force and effect as before the codification; 
that is to say, the earlier remaîns repealed by the later statute. 
In such a case the presumption anses that the repeal of the earlier 
statute has been overlooked by the codifiers, and therein lies the 
reason of the rule. Bank v. Patty, 16 Fed. Éep. 751. Neither the 
letter nor the reason of that rule applies to this case. When the 
Codes were adopted, there was no statute upon the subject of liens 
upon vessels, save and except the law now embodied in section 813, 
The common-law rule denying the master's lien had never been 
v.57F.no.7— 54 
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fori»iiilkt|cl in any stàtutory enâctment, and was npt foùnd opon 
^ny statute book. It cannot be said that there was iuadvertence 
in inserting in the Codes thia provision of tbe conunon law, and 
that its abrogation was overlooked. That section must bave been 
intentionally framed and inserted in the laws at the time of the 
adoption of the Codes as the expression of the intention of the law- 
makers npon that particular subject. It will be noted that the 
tirst clause of that section, declaring that the master shall hâve 
a lien upon vessels for his advances, is a departure from the common 
law ; while the last clause, foUowing directly thereafter, and com- 
pleting the enactment, and denying the master's lien for wages, is 
a retum to the common law. The fact that the last clause so 
adopted coïncides with the unwrîtten law in force by the act of 
1850 cannot create the presumption that the abrogation of that 
unwritten law by the adoption of the civil practice act, in 1851, was 
overlooked in the codification. On the other hand, the adoption 
of this section of the Code îs proof that the gênerai subject of the 
lien of the master upon the vessel was therein considered in ail 
its bearings. It is not disputed that the ûrst clause of the sec- 
tion is in full force and effect, and that the lien thereby created 
is recognized and enforced. To say that the second clause is empty, 
voîd, and of no eiïect, from the bare fact that it coïncides with the 
common laW, is to deprive the législature of the power to restore 
the coiniiion-law rule in the Codes after it had once been abrogated, 
unless at tîie same time they expressly repeal every law, upon the 
statute bck)k inconsistent with such restoration. It must be held 
that the législature meant by this positive enactment to restore the 
common-laW rule upon the Subject of the master's lien for wages, 
and the court has not the right to refine away the actual expression 
of the législative intent by a rule of construction in a case where 
the reason of that rule does not apply. It is the duty of the court 
to give force and effect, if possible, both to section 813 and section 
3055. We find no difSculty in doing this. Section 813 contains 
the expression of the gênerai rule upon the subject of liens for 
services on shipboard. Section 3055 contains the law upon the 
subject of the master's lien for advances and wages, and, so far 
as his lien for wages is concerned, it contains the only exception 
to the gênerai rule declared in section 813. The decree of the 
district court îs reversed, and the cause is remanded, with instruc- 
tions to dismiss the lîbel at the cost of the libelant, and that the 
appellant recover his costs on this appeal. 
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*rHE siRnjs. 

THH SIBIUS T. CBDEOS ISLAND MINING & MILLING 00., (LOWB et al., 

Interveners.) 

(Circuit Court ot Appeals, Nintli Circuit July 17, 1893.) 
No. 103. 

1. SALVAGB — COXTKAOT FOR TOWAGE — DURESS — AMOUNT DP COMPENSATION. 

On a libel on contract for salvage services rendered by tlie steam 
schooner TlUarnook to tlie steamer Sirius, the évidence showed that the 
Sirius, having lost her propeUer and part of her shaft, was placed un- 
der sueh sali as slie had, and, after drifting for tliree days, was anchored 
in a bay of an Jsland off tlie coast of Lower Oalifomla; that shie was in 
a dangerous position, as she could not get an oflang wlth her small sail 
power, and in case of a southerly gale might go ashore; that the mas- 
ter of the ïillamook, which came to her assistance, proposed elther to tow 
her to San Diego for $20,000, or to fumish stores, and gratuitously take 
an offlcer to San Diego to procure assistance; that the original purpose 
of the master of the Sirius was to send to San Diego for assistance; that 
he was positive his position was sale, and that he could get to sea be- 
fore a southerly storm became dangerous; that he decided not to send 
an offlcer to San Diego, as he wished to avoid lengthening his voyage; 
that he clalmed that $20,000 for the towage services was uiu-easonable 
and exorbitant, and proposed either a réduction in the charge or arbitra- 
tion, or to leave the question to the owners to settle; and that his propo- 
sitions were rejected by the master of the Tillamoolï. The master and 
purser of the Sirius testified that the master of the Tillamook demanded 
"$20,000 or nothing, and I want you to talk quick, or I wiU leave you." 
The master of the Tillamook testified in an unsatlsfactory and contra- 
dictory manner that in the conversation he expressed a doubt of the abil- 
ity of his vessel to tow the Sirius, and offered to leave the question of 
compensation to the court. The negotiations occupled an hour and a 
half. The contract for the towage service was drawn by the purser of 
the Sirius, and subsequently signed by her master. The Tillamook was 
valued at $32,000, and the salvage property at $143,539. Helâ, that the 
service rendered was a salvage service, and not a towage service; that, 
under the circumstances, the bargain was inéquitable, the priée agreed 
on exorbitant, and that $8,000, with interest from the date of the service, 
was fair compensation. The Wellington, 52 Fed. Bep. 605, distinguished. 
The Sirius, 53 Fed. Bep. 611, reversed. 

2. Samb— Appobtionment. 

The award should be distributed as foUows: $5,300 to the charterers 
of the Tillamook, $1,000 to her master, and $1,700 to the other ofQcers and 
crew of the vessel, according to their relations to the service performed, 
their extra work, and their regular wages. The Sirius, 53 Fed. Rep. 611, 
modified. 

Appeal from the District Court of the United States for the 
Northern District of California. 

Libel by the Oedros Island Mining & Milling Company against the 
British Steamer Sirius, her cargo, J. Lowe and others, interveners. 
From a decree for libelant, (53 Fed. Eep. 611,) John Meek and H. M. 
Gregory, claimants, appeal. Eeversed. 

Andros & Frank, Page & Eells, and E. W. McGraw, for appellanta, 

George Fuller, Walter G. Holmes, and H. W. Hutton, for appel- 
lees. 
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Before McKENNA and GILBEET, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBEET, Circuit Judge. On the 20th day of February, 1892, 
the stea,mship Sirius, while on her voyage from Central American 
ports to San Francisco, was disabled by the loss of lier propeller at 
a point 55 mUes north of Cedros island. By the use of such sails 
as she had, and with the aid of currents, she arrived in the course 
of three days at Cedros island, and made anchorage in a bay on the 
southerly side of the island, called "South Bay." Upon the easterly 
side of the island, and about 30 miles from South bay, the steam 
schooner Tillamook, an American vessel of 208 tons burden, was 
lying at anchor, near a mining camp, j^repared to take on board a 
cargof of freight which she was to carry by way of the port of En- 
sena<îa, 217 miles distant, to the port of San Diego, Cal. The time 
required for her usual Toyage to Enseriada was 30 hours, and from 
that port to San Diego, 8 hours. On the morning after his arrivai 
at South bay the mastei* of the Sirius sent the purser in a smaH boat 
up to the mining camp, where the Tillamook lay, in the hope of 
flnding a steamer by which he could send information to San Diego 
of the (iondition of the Sirius. The purser reached the Tillamook 
the same day, and on the foUowing morning the cap tain of the Tilla- 
mook hoisted the purser's boat upon his vessel, and steamed down 
to South bay. On arriving there the master of the Tillamook went 
on board the Sirius, and had a conférence with the master of the 
latter veâsel, concerning the towage of the Sirius to San Diego. 
The master of the Tillamook oflered to perform that service for 
120,000. The master of the Sirius considered that sum exorbitant, 
and asked the master of the schooner if he would not consider a less 
sum. Hè also offered to leave the matter of compensation to arbi- 
tration, or to the owners of the respective vessels. The master of 
the schoGiier insisted upon the sum flrst named, and, after consider- 
ing the matter for more than an hour, the master of the Sirius 
accepted the terms, and the masters of the two vessels signed a 
written contract as foUows: 

"It is hereby agreed between Captain H. S. Hamm, captain and master 
of S. S. Tillajnook, and Captain H. M. Gregory, captain and master of Br. 
S. S. Sirius, that the sald master of the steamship Tillamook will tow the 
steamship Sirius to a safe anchorage in the harbor of San Diego for the sum 
of twenty thousand dollars U. S. gold coin, to be paid in San Francisco by 
said master of S. S. Sirius on accotmt of owners, ail coal and necessary help 
to be fumished by the Sirius." 

The Tillamook then took the Sirius in tow, and towed her up to 
the mining camp, where the vessels remained Qver night. The 
next morning, February 26th, the Tillamook again took the Sirius 
in tow, and in a little less than four days brought her safely to 
anchor at San Diego, having towed her about 320 miles. During 
aU of this time the weather was fair. No danger or difficulty was 
experienced, and no damage was done to either vessel. On the 
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morning following the arriral of the Tcssels at San Diego, a sbutli- 
easterly storm arose, which lasted through the ensuing night. The 
value of the Sirius with her cargo and freight money was $143,539. 
The value of the Tillamook was $32,000. The libel was bronght to 
compel payment of the agreed stipulation. The district court sus- 
tained the libel, holding the contract valid, and a decree was en- 
tered against the Sirius for the sum of $20,000 and interest and 
costs. 

On the appeal the following assignments of error are made: 
That the court erred (1) in holding that the written contract was 
valid; (2) in finding that the same was not executed under durées; 
(3) in finding that the compensation therein stipulated for was not 
exorbitant ; (4) in awarding $20,000 salvage, when the évidence dis- 
closed that less than half the sum would hâve been a large award 
for the services rendfired; (5) in aUowing interest from the date of 
the decree. 

The considération of thèse assignments of error involves an exam- 
ination of the testimony concerning the situation of the Sirius at 
the time the contract was made, the negotiations out of which the 
contract arose, and the nature and value of the service rendered. 
There can be no doubt that the Sirius was in péril. That faet is 
conceded by the counsel for both the appellants and the appellees. 
She had some sails upon her foremast, but none upon her mainmast. 
Her shaft a» as broken and her propeller was lost. She lay at 
anchor near the center of the bay. The testimony of disinterested 
and experienced seamen would indicate that in case of a southerly 
wind, such as subsequently occurred on the morning of March 2d, 
she could not hâve gotten out to sea, but would hâve been driven 
upon the beach, and wrecked. The bottom of the bay was sandy, 
and afîorded insecure anchorage. The présence of a large quantity 
of kelp increased the diflSculty of reaching the open sea. Although 
the wind at that time was from the northwest, the prevaillng winds 
at that season were southerly. The nearest telegraph station was 
at Ensenada, about 250 miles away. The only apparent means of 
relief, other than the towage offered by the libelant, were either to 
send a messenger to Ensenada to telegraph thence to San Diego for 
a tug boat, or to intercept one of the south-bound steamers running 
from San Francisco to Panama. Of thèse there were known to be 
two, — the Newbern, which would not leave San Francisco until the 
Ist of March, and the Panama, which in her regular course would 
pass so far to the westward of the Cedros islands that to intercept 
her by means of an open boat was considered impractlcabie. 

Concerning the conversations between the masters of the two ves- 
sels at the time of and prier to making the contract there are but 
three witnesses, the masters themselves and the purser of the Sirius. 
The master of the Sirius testifies that the conversation was as fol- 
lows : 

"I tlieu asked him what he would tow me up to San Diego for. 'Twenty 
thousand dollars;' that was his answer. I theu told him that was exor- 
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blttmt, and I ■Wîpulcl not pây it Hé Mtèrated again: Twenty thousand 
dollars or notbl^g, and I want you to taUt qnlck, or I shall leave you, and 
^0 back to the inlnlng camps.' I asked hlm if he would submlt the matter 
to arbitratlon. Hé positivdy decUned. Twenty thousand dollars or nothing 
■were hls terms. Thére was no use in offerlng him anything less. I under- 
stood that thoroughly. It was twenty thousand dollars or nothing. I then 
asked him if he would take an officer to San Diego for me, to communicate 
with my owners. He said he would do It, but I must hurry up. He left my 
cabin. I then tumed to the purser, and consulted with him about the mat- 
ter. We concluded that under the circumstances there was nothing to do 
but to accept hls terms." 

The purser's account of the interview is substantially the same: 

"Captain Hamm says, 'Well, you want a tow?' Captaln Gregory says, 'Yes.' 
He said, 'I wlll tow you for twenty thousand dollars.*^ Captain Gregory 
says: "That is an outrageons price. Can't you tow me any cheaper than 
that?' He says, 'No, not a cent cheaper.' He says, 'Wlll you leave it to 
arbitratlon in San Franciscoï' He says, 'No.' He says, 'Will you sub- 
mlt It to onr own owners, to the owners of both shlps, and allow them 
to settle it?' He says, 'No, I won't.' He says: 'I haven't got much time, 
and,' he says, 'you must hurry. I am going to get ont. I will take the 
purser to San Diego if he wants to go, but I hâve to get ont, and I want 
you to hurry up^ too.'" i 

The testimony of tlie tug master as to the language of the inter- 
view diffère from that of the captain and the purser of the Sirius 
in two important particulars: First. He testifles that at the be- 
ginning of the conversation he expressed a doubt of the ability 
of his vessel to tow the Sirius. "I said my vessel is too small to 
tow you up. I don't know if I could do it." Second. He adds the 
statement that after offering to tow the Sirius to San Diego for 
!|f20,000 he made an alternative proposition, to wit, that he would 
leave it to the court to décide what the compensation should be. 

There is no ânding of the fact in the decree appealed from that 
tais offer to leave the compensation to the détermination of the 
court was actually made by the maéter of the tug. A careful con- 
sidération of the évidence convinces us that no such proposition was 
made. In the first place, the testimony of the tug master upon this 
subject is distinctly denied by both the master and the purser of 
the Sirius. The former testifles: 

'There was no talk made at any time about referring the matter to the 
court Of that I am thoroughly positive. There was but one question that 
I was allowed to discuss, and it was twenty thousand dollars or nothing." 

In the second place, the testimony of thé master of the Tillamook 
upon this point is unsatisfactory and contradictory. He first testi- 
fles that on boarding the Sirius he went into the captain's room, 
accompanied by the purser of the Sirius, and there met the master 
of the Sirius, and that the conversation was as foUows : 

"I said: 'My vessel is too smaU to tow you up. I don't Imow if I could 
do it. If I hâve to charge, I hâve to charge that price, which is twenty 
thousand dollars; but,' I says, 'if you don't want to do tliat we will leave 
that over to the cornet, and let the court décide what price I shall hâve.' " 

Upon his cross-examination, being repeatedly asked to repeat 
the conversation in détail, he did so, but in each instance omitted 
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ail référence to the proposition to leave the compensation to the 
court. Subsequently, on cross-examination, he testifled as foUows: 

"Question. And before the agreement was drawn tip you made hlm thls 
offer? Answer. He made me the offer flrst to leave it to arbltration, which 
I did net accept. I told hlm to leave it to the court, which would do for 
me. Q. ïhen he sat down and wrote the agreement? A. Yes, sir. Q. 
Right there in your présence? A. Kight there in my présence. Mr. Brew- 
ster [the purser] wrote It in the présence of me and the captain." 

It will be observed that up to this point in his testimony the 
witness locates ail the uegotiations in the captain's room, and in 
the présence of the purser. Upon a later cross-examination, when 
asked to state who was présent when he made this particular propo- 
sition, he changes the place of conversation and answers: 

"I thlnk the captain came out of hls room, and spoke to me on deck. 
Question. Who was présent, and whereabouts was It? Answer. On the 
port side of the house, out on deck. Q. Who was présent? A. Me and 
the captain. Q. Anybody else? A. No, sir." 

The purser, who testifles "they had no conversation at which 
I was not présent," says that he heard nothing concerning the 
proposition to leave the question of rémunération to a court, and 
that he paid particular attention to ail that was said, and would 
hâve heard it if anything of the kind had occurred. There is, more- 
over, an inhérent improbability in this portion of the narrative of 
the tug master. It is difficult to believe that the master of the 
Sirius, who confessedly protested agaJnst the price demanded for 
the towage service as exorbitant, and urged that the same be left 
to arbltration, or to the détermination of the owners of the two 
vessels, would hâve declined a proposition which was substantially 
the équivalent of his own, and which would hâve relieved him from 
the responsibility of agreeing to pay the price which he denounced 
as exorbitant, and would hâve left the whole matter to the adjudica- 
tion of a court of admiralty. It is scarcely to be conceived that 
rather than do this he would deliberately hâve chosen the alterna- 
tive of binding his owners and consignées to the payment of so 
extraordinary a sum. It is likewise improbable that the master of 
the tug, who persistently refused to entertain the propositions 
of the master of the Sirius, and answered ail protests and inquiries 
with his proposition to tow them to San Diego for $20,000, that or 
nothing, and who, as the purser says, caused the contract to be 
drawn in triplicate, and with great care, so that no loophole should 
exist for the escape of liability to pay the sum agreed upon, would 
hâve been willing to accept the award of a court of admiralty 
for the service for which he was contriving to obtain so excessive 
a price. 

Viewing the whole transaction in the light of the évidence and 
the circumstances, it would appear that the master of the Tillamook 
was from the flrst intent upon securing a profitable bargain out 
of the necessity and danger of the Sirius. Before arriving at South 
bay he had evidently decided upon his price. When his terms were 
demanded he required no time to consider hia answer. It was 
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120,000, that or nothing; and he was in a hurry, too. True, he 
was wiiling, when asked, to take with Mm an ofQcer to Ensenada or 
San Diego free of cost, also to wait for the captain's letters, but we 
fa'il to perceive in thls fact any indication of his reluctance to under- 
take the towage, or any indifférence concerning tlie acceptance or 
rejection of Ms offer. There may hâve been an apparent indiffér- 
ence assumed for a purpose. His own testimony that he was 
reluctant to undertake the towage, and that he espressed distrust 
of the càpacity of his steamer to accompllsh the same, is not cor- 
roborated, by any witness or by any circumstance. The conduct 
of the màster of the Sirius in sigiiing the con tract whereby he 
agreed to pay $20,000 for a service the actual value of which was 
not more than one-tenth of that sum, can be explained only upon 
the theory that his vessel was in péril, and that he was influenced 
by a conscioUsness of that fact. In his testimony, it is true, he 
does not say this; on the contrary, he expresses his belief that his 
vessel was not in serious danger, and that he would hâve been able 
to extricate her in case of a change in the wind. He went so far 
as to say thàt the reàl reason why he did not choose the other 
alternative offered him, and send to San Diego for assistance, was 
the lo'ss of time that would hâve resulted; but it isto be noted 
that on being asked if tliere were any other reason, he answered: 
"No, sir, except to get my ship out of that position. In case 
southerly weather had come up, I would hâve been compelled to go 
to sea." Elsewhere in his testimony, in answer to the question 
whether he cbnsidered himself in a safe position where he was, 
he answered: "That is a question that is rather difàcult to answer» 
I can say *Yeâ' or 'No.' I think, so far as my own judgment as a 
seaman goes, * * * I should certainly hâve thought that I 
could get my ship out, and I think I could hâve before any south- 
easter came up to endanger my ship." When we consider the con- 
dition in which the vessel would bave been if he had got her out to 
sèa, rigged as she was, and crippled by the loss of her propeller, 
it is apparent &àt her péril would still bave been véry considérable;, 
othérwise no reason is perceived why the master of the Sirius should 
in the flrst instance baye taken his vessel from the open sea, where 
she Was drifting, and brought her to anchor in South bay, where 
the anchorage was bad, and where, as he admits, he was in a 
dangerous position, but for the fact tliat he anticipated sufiBcient 
warning of a change in the wind before a southerly :wind would 
fàirly be upon him, and prévent his escape. , , 

The towage service was rendered by the tug withôut difficulty 
or danger to thé latter. ' The weather was f air, and nothing oc- 
curred to, interfère with the sfeady and regular prpgress of the 
two vessels towàrds the pprt of San Diego. There is an attempt 
ihade to shpvv t^at there was risk to the Tillamook from the fact 
that ah unùsual and severe strain wa^s put upon her màchinery, 
and it is also dàinied that if stormy weatlier had arisen she would 
hâve been in danger of, ïiâving the haivseï; get foui of her pro- 
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peller. So far as thèse arguments are concemed, we deem it a 
sufficient answer to say that it is not apparent to us from the évi- 
dence that tliere was any péril to the towing steamer. It does 
not appear that any injury was actually received hy her, or that 
there was necessarily any danger to her machinery. The weather 
remained fair during the whole of the service, and if a change of 
weather had occurred there was nothing in the situation to compel 
the Tillamook to continue the service at her own péril. 

Shotdd the contract, made, as it was, under thèse circumstances, 
be enforced? The law applicable to the subjeet is well expressed 
in the décision of the suprême court in Post v. Jones, 19 How. 158 : 

"Courts of admiralty will enforce contracts made for salvage service and 
salvage compensation where the salvor bas not taken advantage of his power 
to make an unreasonable bargain; bnt they will not tolerate the doctrine that 
a salvor can take advantage of hls situation, and avail himself of the calam- 
ities of others, to drive a bargain; nor will they permit the performance of 
a public duty to be tumed into a traffic or profit. The gênerai interests of 
commerce wlU be much better promoted by requiring the salvor to trust for 
compensation to the libéral recompense usuaUy awarded by courts for such 
services." 

The doctrine thus declared early in the history of the court has 
been afSirmed in more récent décisions. In the case of The Tor- 
nado, 109 U. S. 117, 3 Sup. Ct, Eep. 78, the court said: 

"Bvery agreement for salvage compensation is subjeet, as to amount, to the 
judgment of the court as to Its being équitable, and conformable to the mérita 
of the case." 

There can be no question that the service rendered by the Tilla- 
mook was a salvage service, and not one of mère towage. This 
is distinctly alleged in the libel. The averments are that the 
Slrius was in an entirely helpless and disabled condition in con- 
séquence of the breaking of her shaft and the loss of her propel- 
ler, and that her sails were not sufficient to keep her head to the 
sea, or to prevent her from drif ting with the currents, and that, 
had it not been for the assistance so rendered her, she and her 
cargo and the lives of ail on board would hâve been in danger of 
being lost. The évidence sustains thèse averments. It is equaUy 
clear that the price charged by the Tillamook was an exorbitant 
one. She was put to little inconvenience or expense. She de- 
viated but little from the course of her regular voyage, and it ia 
not shown that she thereby sufEered loss of other business. The 
Sirius was subsequently towed from San Diego to San Francisco, 
by a tug which left the latter port for that purpose, at an ex- 
pense of $1,200. There is some intimation in the testimony that, 
owing to compétition in towage, this price was unusuaUy low, but, 
after making due allowance for this fact, and for every contingency 
that might hâve arisen in the performance of the contract under- 
taken by the Tillamook, we are unable to flnd that the actual 
value of the service rendered by her was more than one-tenth the 
amount stipulated in the contract. 
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î The caise of The WellÎBgton, 52 Fed. Eep. 605, is eited as afford- 
ïng a précèdent tOBHstain the decree of the court below. The 
Wellington, whUe bonnd to San Francisco with a cargo of 2,350 
tons «tf coal, lost her propeller blades, and drifted near the 
mx)ath of the Columbia river, While in communication with the 
steamer Sussex, which oflEered to tow her to safe anchorage near 
the Columbia riVer, she hailed the steamer Monserrat, which was 
bound for San Francisco. The Monserrat was not fitted for towage 
services, and was also laden with coal. Her master offered to 
tow the Wellington to San Francisco, and to leave the compensa- 
tion to the décision of the owner of the latter vessel. That ofler 
was rejected, and $15,000 was flnally agreed upon. Neither ves- 
sel possessed a suitable towline, and flve smaU Unes were used. 
This, in case of bad weather, would hâve been a source of danger. 
The weather, as it tumed oilt, was fair, and the vessels arrived 
in flve days. The court held that, while the compensation was 
excessive, yet in view of the fact that there were other means of re- 
lief offered there was no oompulsion, and that it was not so ex- 
orbitant as to justify the court in setting it aside. That case 
differs from the case at bar in two important features. In the 
flrst place, the disparity between the priée agreed to be paid for 
the service rendered the disabled vessel and its actual value was 
very materially less in that case than in this; and, in the second 
place, in the case of the Sirius there was no choice of means of 
relief. The proposition to take a messenger to Ensenada, and 
thus procure assistance from San Diego, was not the présenta- 
tion of a means of présent relief, and did not ofEer a deliverance 
from the danger of the situation. 

In our view of the facts, therefore, the master of the Tillamook 
took an unfair advantagè of his power, and made an inéquitable 
, bargain, not conformable to the merits of the case, and the towage 
contract should not be enforced. The facts of the case at bar are 
not unlike those in the case of The Costa Hica, 3 Sawy. 610. The 
Costa Kica was disabled by the breaking of her propeller shaf t 
at a point 130 miles south of San Diego. She was bound from 
Panama to San Francisco. She was towed into San Diego by the 
steamer Newbern. The latter vessel was engaged 44^ hours in 
the service, and consimied at her own expense coal of the value 
of $800. At the ttme the Newbem took hold of the Costa Eica 
the latter was in no immédiate danger. She was imperfectly 
rigged for saiUng, but with favorable winds she could probably 
hâve reached Cape Colnette, where there was safe anchorage, 
in 18 or 20 hours, or she could hâve made the port of San Diego 
in 4 or 5 days. The total value of the salved ship, cargo and 
freight, was $244,756. The value of the Newbem and' her cargo 
was $242,000. The court aUowed salvage in the sum of $10,000. 
The time occupied in rendering the salvagé service in the case 
of the Costa Eica was only one-half that occupied in the case 
before the court, but the value of the property saïved in that case 
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was cdnsiderably greater than in this, while the value of the 
vessel and cargo rendering the salvage in that case was eight 
times greater than in this. 

In our opinion, a libéral recompense to the Tillamook for the 
salvage service rendered in this case would be the snm of $8,000. 
The case is therefore reversed and remanded, with instruction to 
enter a decree for the libelant for that sum, with interest from 
the date of the service rendered, and the costs in the district 
court, the same to be apportioned among the libelants and inter- 
veners in the ratio adopted in the decree appealed from; and that 
the appellants recover their costs on this appeaL 
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HIGGINS et al. v. THB GTPSTJM PBINOB.» 

(District Court, S. D. New York. July 15, 1893.) 

Collision— Saii. Vessbls Meeting— Change of Coukse— Failukb to Watch 
Effect op Manbcvbb. 

Two sehooners, the ïarbeU and the Gypsum Prince, came In collision 
at night In Vineyard sound, the collision resulting in the sinking of the 
Tarbell. On conflicting évidence, the court found that the vesséls ap- 
proached on nearly opposite courses, the Tarbell headlng W., the Gypsum 
Prince about B. % N.; that the Gypsum Prince had the wind aft of the 
beam, and it was her duty to avoid the Tarbell, and the duty of the lat- 
ter to hold her course; that the Gypsum Prince altered her course from 
half a point to a point to N., to avoid the Tarbell, but, as the wind 
freshened, the latter also gradually changed from W. to W. by N., thus 
thwarting the effect of the change made by the Gypsum Prince to avoid 
her; that the Gypsum Prince, after her change of course, mlght hâve 
observed that the green Ught of the Tarbell dld not broaden off as it 
should hâve done, and so might hâve knovcn that she was not saUlng away 
from the Tarbell. Held, that both vessels were In fault,— the Tarbell for 
not holding her course, as she was tound to do, the Gypsum Prince for 
faUlng to watch the effect of her own change of helm, and contlnuing 
that change on seelng that she was not avoiding the Tarbell. 

In Admiralty. Libel by Lewis H. Higgins and others against 
the Gypsum Prince for collision. Decree for half damages. 

Carver & Blodgett and Convers & Kirlin, for libelants. 
Wing, Shoudy & Putnam, for claimant. 

BEOWN, District Judge. The above libel was flled to recover 
the damages arising from the loss of the libelants' three-masted 
schooner George S. Tarbell, through collision with the four-masted 
schooner Gypsum Prince, between 10 and half past 10 on the even- 
ing of November 12, 1892, about five miles westerly of Vineyard 
Haven light. The wind was from N. W. to N. IST. W. The Tar- 
bell, deeply loaded with plaster, and drawing about 16 feet of water, 
was bound from Windsor, N, S., via Gloucester, to New York. She 

' Ueported by E. G. Benedlct, Bsq., of the New York bar. 
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iïad bèen sailîng by the wind, close hauled, on lier starboard tack; 
aîid îrom 8 to 10 P. M. she was heading from W. i K. to W. The 
Qypsum Prince was bound from New York to Windsor. She was 
light, having only about 15 tons of ballast, and was drawing only 
8 feet of water. She was 163 feet long by 36 feet beam. The 
Tarbell was 150 feet long by 32 J feet beam. The Gypsum Prince 
was upon her port tack, with the wind aft of her beam, and was 
heading E. ^ N. It was her duty to keep ont of the way of the 
Tarbell. The night was clear, but overcast, and excellent for 
seeing lights. The weatter was good. 

According to the testimony of the witnesses on board each vessel, 
each first made the green light of the other; and eaeh soon after- 
wards saw also the red light of the other for a brief period, after 
which the red light of each was shut in, leaving the green light 
clearly Tisible. The mate was in charge of the navigation of the 
Gypsum Prince. At first, seeing green light to green light, no 
change of course was thought by him to be needful; but when the 
red light was seen for a few moments, and then shut in, he star- 
boarded his wheel and hauled either half a point or a point more 
to the northward, thereby changing his course from E. ^ N. to E. 
by N., or to E. by N. -J "N., supposing that to be sufladent to pass 
saf ely to windward of the Tarbell. When a few lengths distant, 
the Tarbell again showed her red light, still on the starboard bow 
of the Gypsum Prince; whereupon the mate of the latter ordered 
his wheel hard a-starboard. Her master then hurried on 
deck from below, and seeing the TarbelFs red light one or two 
lengths away on his starboard bow, ordered his hehn hard a-port; 
but the stem of the Gypsum Prince struck the~~port side of the 
Tarbell near the fore rigging, at an angle of from four to seven 
points, and the Tarbell sank soon after. 

The witnesses for the Tarbell say that they had the green light 
of the Gypsum Prince on their port bow, and hence showed her 
always their own red light; that she made no change of course 
until within two or three lengths of the Gypsum Prince, when, 
coUifeion being unavoidable, she luffed in order to ease the blow, 
not changing her heading OTer one point. Each estimated the 
distance of the other, when first seen, to be from 1 to 1| miles; 
and the time between that and the collision, to be from 10 to 15 
minutes. The Gypsum Prince was saîling at the rate of about 
seven knots; the Tarbell, about five. A mile would, therefore, be 
traversed by them in 5 minutes; and a mile and a half, in 7^ 
minutes. 

The contention. of the claimants is that the maneuver of the 
Gypsum Prince was sufScient to avoid the Tarbell; and that that 
maneuver was thwarted solely by the fault of the Tarbell in port- 
ing her wheel, not when in extremis, but when at a considérable 
distance, whereby she changed her course about four points to 
starboard, when the Gypsum Prince was already on her star- 
board hand, thus running up across the bows of the Gypsum 
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Prince, a»d rendering collision unavoidable. The Tarbell, on the 
other hand, insista that the Gypsum Prince was approaching her 
always on the Tarbell's port side, and that it was for that reason 
only that the Tarbell ported her helm to ease the blow. 

I hâve found extrême difficulty in this case; not so much in 
the endeavor to ascertain the truth whether it was probably the 
Tarbell's green light, or her red light, that was chiefly exhibited 
to the Grypsum Prince, as to find any satisfactory and certain ex- 
planation of how and why the collision occurred. For careful con- 
sidération of the testimony satisfies me that the master of the 
Tarbell is mistaken in supposing that the green light of the Gyp- 
sum Prince was a point or a point and a half on his port bow, 
as he constantly asserts. Patterson, who was walking on the 
deck forward, says that the green light when first reported was 
"ahead, or a little on the port bow." He also testifles that the 
lookout reported it "right ahead." And the master in his first 
answer says that he reported it "ahead, or on his port bow." The 
master also watched it from his position aft, standing within a foot 
of the port rail; and after considérable hésitation in his testimony, 
he flnally states that he saw the green light of the Cypsum Prince 
from that position ranging between the fore rigging and the fore 
staysail, which was well hauled in; and that in order to see the 
green light ranging outside of the fore rigging, he would hâve been 
obliged to lean over the port rail. The distance from the port rail 
to the foremast was at least 15 feet, and the rigging sloped inward; 
and the master probably stood from 80 to 100 feet aft of the fore 
rigging; hence if the green light ranged inside the port rigging, 
and only one-third of the distance to the foremast, that would make 
the Gypsum Prince bear nearly a quarter of a point on the Tarbell's 
starboard bow, sufficient to shut in the Tarbell's red light, and at 
the distance of a mUe, to locate the Gypsum Prince nearly 300 feet 
to the northward of the Une of the Tarbell's heading. A very 
sllght change of the Tarbell's heading to northward by yawing, 
or by unsteadiness in steering, would be sufficient to show her red 
light. This agrées precisely with what the lookout and mate of 
the Gypsum Prince testify that they saw; and this concurrence in 
the testimony is conclusive to my mind that the green light of the 
Gypsum Prince did not in fact bear on the Tarbell's port bow, 
but was on her starboard bow ; and that it was the Tarbell's green 
light that the lookout and mate of the Gypsum Prince mostly saw, 
as they testify. The master of the Tarbell did not go to the star- 
board side of his vessel to see how the light ranged from that side; 
and there is no évidence that any one on that vessel took the 
range from the starboard side. 

The positive testimony of the lookout and mate of the Gypsum 
Prince, that it was the Tarbell's green light and not her red light 
that they saw continuously, woiild be entitled, even under contra- 
diction, to great weight; because the circumstances detailed by 
them diow that they were observant and alert in watching the 
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TdrbeU's ïights, and in noting the changes; and that they aoted 
upôn thèse observations. Having seen and noted both lights, it 
is not reasonably possible that tiie. green light could hâve been 
mistaken for the red, or that they did make any such mistake. 
Their testimony as to vphat they saw and did is, therefore, either 
true, or a pure fabrication. I must accept it as true, both be- 
cause no reason to discrédit those witnesses appears, and because 
the testimony of the master of the Tarbell in fact conflrms them. 
He testifles in effect to his supposition only of the bearing. His 
fatal error was that he did not go to the starboard side of the Tar- 
bell to verify his supposition. Had he done so, I hâve no doubt 
he would hâve seen the Gypsum Prince plainly to starboard. The 
Pomona, 35 Fed. Eep. 921. 

In accepting as true, however, the claimant's contention that 
the Gypsum Prince was upon the starboard bow of the Tarbell, 
and with the exceptions stated, saw only the Tarbell's green light, 
and in thus rejecting the libelants' theory as to how the collision 
occurred^ the difficulty of explaining it is not diminished. For 
if the Tarbell was heading W. by N., as her wheelsman says she 
was, when the lights were flrst seen, and if she kept that course 
substantially till the vessels were only a few lengths apart, and 
the Gypsum Prince being at say five minutes before collision, and 
when a mile away, at least 200 feet to windward of the Tarbell's 
course, i. e. enough to shut out the Tarbell's red light, then, even 
if the Gypsum Prince had not luffed at ail, but had kept her course 
N. ^ E., there would hâve been a différence in their courses of a 
point and a half from opposite; and supposing the leeway made 
by the two vessels to hâve been the same, the Gypsum Prince would 
hâve been sailing away from the Tarbell at the rate of 1,800 feet to 
the mile, i. e. in seven-twelfths of a mile, 1,050 feet; and their dis- 
tance apart when they passed each other should hâve been at least 
1,250 feet. Approaching in that manner, it is not crédible that 
when within six or eight lengths, the master of the Tarbell could 
hâve made the mistake of supposing the Gypsum Prince to be on 
his port bow, instead of on his starboard bow; or that there should 
hâve apweared to be need of any change of course by the Tarbell; 
or any possible danger of collision; or that she would hâve luffed 
to avoid collision when so far from danger. And if the Gypsum 
Prince, soon after first seeing the red light, say at the distance 
of two-thirds of a mile, changed her course a point or a half point 
more to port, the vessels would hâve passed each other at a dis- 
tance of from 1,500 to 1,750 feet. 

It is plain, therefore, not only that the collision did not corne 
about in that way, but also that when the vessels came near each 
other, no mère luffing by the Tarbell of even four points could 
explain this Collision. For a luff of four points, the most contended 
for by the défendant, would not produce a northerly ofSng of over 
350 feet from her former course; and the Tarbell, by such a luff 
merely, could not hâve come within 800 or 1,000 feet of the Gypsum 
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Prince. Some durèrent ezplanatîon must, tiierefore, be looEed foc, 
To account for the collision at ail, I am, therefore, forced to find, 
first, that the course of the Tarbell when her green light was 
first seen was atout W. and not W. by N. There is suflScient war- 
rant in the testimony for this conclusion. For the master says 
that at 10 P. M., the last time he looked at the compass and 
within half an hour of the collision, the Tarbell's course was W. by 
compass. Patterson, who had the wheel for the two hours pre- 
Tious, says that the vessel was aJl the time sailing by the wind, mak- 
ing "about W. i N., but sometimes fell off some, though not so 
much as to W. ^ S." Peterson took the wheel at 10 P. M.; and 
he says the course was W. by N. This contradicts the master; 
and no dependence can be placed on his testimony, since he makes 
the course of the Tarbell the same after his admitted luff of one 
point, as before the luff. When he took the wheel at 10 P. M. the 
vessel's course was west, as the maéter testiâes; and he received 
from the master an order, in its nature somewhat discretionary, 
viz.: "If the wind started up, to keep her west by north." This 
was the order as finally stated by the master, and shows clearly 
that the course was then W. The wheelsman says nothing about 
this qualification în the order; but he doubtless acted upon It; 
and when at some time afterwards the wind freshened, as the mas- 
ter says it did, the wheelsman no doubt hauled from west to west 
by north. It is entirely consistent with the évidence that this 
change occurred soon after the green light of the Gypsum Prince 
was seen; and that makes the solution of the collision easy. For 
this change of the Tarbell's course completely neutralized the 
maneuver of the Gypsum Prince to avoid her. It is also probable 
that the Gypsum Prince, being very light, and havlng the wind 
nearly abeam, made a quarter or a half point more leeway tih.an 
the deeply-laden Tarbell; and that she was thus drrfting down 
constantly upon the course of the Tarbell. 

My view of the collision, therefore, is, that the two ressels, when 
the lights were first seen, were on nearly opposite courses, the Tar- 
bell headîng'W.; the Gypsum Prince, about E. i N.; that the lat- 
ter bore about a quarter of a point on the Tarbell's starboard bow, 
while the Tarbell's light bore about half or three quarters of a 
point on the Gypsum Prince's starboard bow; that each first 
saw the green light of the other; that soon afterwards the Tar- 
bell, by a little yawing to the northward, or unsteadiness of steer- 
ing, showed her red light for a few moments only, when it was 
shut in again; and that the Gypsum Prince in like manner by a 
little yawing to the southward, or by unsteadiness in steering, 
also showed her red light for a few moments and then shut it ont, 
on returning to her former course; that the Gypsum Prince there- 
upon, by starboarding her helm, changed her course from half a 
point to a point more to the northward, untU she had the Tarbell's 
green light from a point to a point and a half on her starboard 
bow; that the Tarbell aoon after, on the freshening of the wind. 
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, gl>alihnUl3F oEanged hér course to tKe northwardi ûntil she biiodéà 
, Wj by'N.j; thus thwarting the effèct of the chaiige made by the 
GypsuiQ Prince to avoid hér; and that she continued on this course 
till very shortly before the collision, when slie bad bauled up 
enough to bring her red light into view, when only a few lengths 
from the Grypsum Prince, and then hard a-ported her wheel; 
that the Gypsum Prince, moreover, probably made leeway to the 
amount of a quarter or half a point in excess of the leeway 
made by the Tarbellj and that the collision was brought about 
through this excess of leeway and by the Tarbell's change of course 
soon aftér the red lights were first seen, and through the failure 
of the Gypsum Prince to starboard sufSciently to counteract both 
of thèse causes. 

While this view of tlie facts of the collision charges the Tarbell 
with fault in changing her course, without référence to her final 
lufif, which may be disregarded, it does not exempt the Gypsum 
Prince from blâme. For the Tarbell's light, when flrst seen, could 
not hâve been over three-fourths of a point ofl the starboard bow 
of the Gypsum Prince; and after the latter had changed her course 
a point, or half a point more to port, it is certain that the Tarbell's 
green light did not broaden off on the starboard bow of the Gyp- 
sum Prince beyond IJ points, as it would hâve broadened had no 
change of coyrse been made by the Tarbell. The testimony of 
the lookout and mate of the Gypsum Prince shows that the bearing 
kept about the same tai the red light again appeared, when the 
Tarbell was very near; and the breadth of the green light off the 
bow must in fact hâve diminished before the red light last a/p- 
peared. This ought to hâve made it évident to the Gypsum Prince, 
some minutes before the collision, that she was not sailing away 
from the TarbeU, or keeping out of her way, as she ought to 
Ixave doue, either through her own excess of leeway, or throush 
eome change in the Tarbell's course. It was not enough for the 
Gypsum Prince to go off a point, and then give no further heed 
to the Tarbell. She was bound to continue watchful of the effect 
of her maneuvers; and when her first change was seen, as it ought 
to hâve been seen, to be not effectuai to make the Tarbell's light 
broaden ofl more and more as the two approached nearer to each 
other, the Gypsum Prince was bound to make a timdy further 
change, instead of waiting untU the red light appeared nearly 
ahead, as it evidently did, when only a few hundred feet distant 
Both vessels, are, therefore, in fault, and the libelants are en- 
titled to a decree for one-half their damages and costs. 
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MOLMB GIBSON CONSOLIDATED MIN. & MILL,. CO. v. THATCHER état 
(Circuit Court of Appeals, Eigàtli Circuit. September 18, 1893.) 

Na 268. 

1. Mines and Minino— Convetances— Contracts foe Royalties. 

After 1.67 acres of the territory witliin the exterior llaes of location of 
tlie Silver King Iode mining claim liaxi'been. awarded to the Sauquoit claim 
by a judgment of the state court, the owners of the Sauquoit claim pur- 
chased the Silver King claim, and tn the oontract to purchase, the deed, 
and an agreement to pay royalty for ores extracted, the parties described 
the Silver Kiag claim as survey No. 4,746, and referred to the exterior 
Unes of the location, and to such. Unes extended vertically downward, aa 
being the subject-matter of the contraot. Held, that the deed and con- 
tracta induded the 1.67 acres as part of the Silver King Iode mlnlng claim. 

2. Wbitten Instruments— Pabol Evidence to Vart— Conflicting Testimony. 

Where paroi testimony, if compétent to vary the légal effect or con- 
struction of a deed and written contracta, Is conflicting, an evenly-balanced 
cause must be determined from Inspection and construction of the in- 
struments. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In Equity. Suit by M. E. Thatcher and others against the MoUie 
Gibson Consolidated Mining & Milling Company for an account- 
ing for ores mined pursuant to certain contracts. Decree for plain- 
tilïs. Défendant appeals, Aflfinned. 

Statement by CALDWELL, Circuit Judge: 

This was a bill flled by M. B. Thatcher, 6. W. Thatcher, George L. Brown, 
and A. V. Hunter, plaintifCs, against the MolUe Gibson Consolidated Mining 
& Milling Company, défendant, to compel the défendant to account for the 
royalty alleged to be due the plaintifCs for ores extracted from the Silver 
Eang Iode mining claim under the contracts and deed set fortb below, and 
to permit plaintifCs to inspect the worklngs and ore in said mine. 

Agreement of the 25th of Maroh, 1891: "This agreement, made tliis 25th 
day of March, A. D. 1891, between the MoUie Gibson Consolidated Mining 
and MUling Company, a corporation existing imder the laws of the state of 
lowa, of the flrst part, and M. E. Thatcher, G. W. Thatcher, and G. L. 
Brown, of the city of Aspen, county of Pitlîin, state of Colorado, and A. V. 
Himter, of LeadviUe, Lalse county, said state, parties of the second part, 
wltnesseth, that the said parties of the second paxt hâve bargalned and sold 
to the said party of the first part. In considération of the foUowlng payments 
and covenants hereinafter mentioned, ail that certain mining claim situated 
ia Roarlng Forls mining district, Pitkin county, Colorado, known as the 'Silver 
King,' (and lying near and to the west of the MoUie Gibson Iode,) free and 
clear of ail incumbrances and liabllities •whatsoever; and said second parties 
hereto agrée, upon fuMUment of the covenants herehi to be kept and per- 
formed by said flrst parties, to convey by good and suflicient mining deeds, 
or cause to be conveyed, the said Silver King Iode, as above. And the party 
of the flrst part hereby promises and agrées to pay to said parties of the 
second part for said Silver King Iode the sum of one hundred and flfty 
thousand dollars, ($150,000,) to be paid as foUows, to wit: Twenty-flve 
thousand dollars on the plaoing of a good and sufflcient mining deed for said 
above-described Iode in escrow in the Denver National Bank, conveying said 
Iode to said party of the flrst part, to be delivered to said party of the flrst 
part on the further payments of ($25,000) twenty-flve thousand dollars on 
each thlrty days thereafter tUl aU is paid. And the said parties of the first 
part hereby further agrée to pay to said second parties, their heirs and as- 
Bigns, a royalty of 15 per cent on the net smelter retums recelved from ail 
ore marketed in and under the said Silver King Iode, and its side and endl 
v.57F.no.8 — 55 
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Unes vertioally extended downward; and It Is hereby agreed that saîd royalty 
ejiall be reeerved t» sald parties of the second part In th^ deed of oonveyance 
above described." 

Deed executed m pursuaûce of foregéing agreement: "Thls Indenture, made 
the 26th day of March, in the year of our Lord one thonsand eight hundred and 
nlnety-one, between M. E. Thatcher, G. W. Thatcher, and George L. Brown, of 
the county of PitWn and state of Colorado, and A. V. Hunter, of the county 
çf .^Lj^fee and state of Coloràdq, parties of the first part, and the Mollle Glb- 
sbn' Consolidated IJ^liuing and HUltng Company, a corporation created and 
exist^ng tmder the laws qf the state of lowa, and doing business In the county 
of Htl^n and state of Colorado, party of the second part, -witaesseth, that the 
^aid parties of tlie flrst 'part, for and In considération of the sum of one 
hundred and flfty thousand dollars, ($150,000,) lawful money of the United 
Stàtga .pf ,4-'ï^^'^<>?t to ttiem in hand p^d by the said party of the second 
part,i|t{^e recéipt whereof Is hereby acknowledged, hâve granted, bargalned, 
sold, cçfpye^ied, remlsçd, released, and forever qultclalmed, and by tliese 
présents do grant, bargaiij, seU, convey, remise, release and forever quitclaim, 
tiiito' tbiè sald party of thé second part, and to Its successors and assigna, the 
Sllvet 3Png iode mlning clalm, lying neor and to the west of the Mollle Gibson 
lodè'toiïilng; claim, and being United States survey No. 4,746, the original loca 
tlon tiértlflcate of Which Is duly recorded In Book Z, page 160, and the amended 
location certiflcate of which Is recorded In Book 21, page 75, of the officiai 
records of Pitkln County, Colorado, sitùateln the Roaring Fork mining district, 
in the county of Pitkin and state of Colorado, subject to the payment of the 
royalty oi^ rent as herelna^ter stipulated, together wlth ail the dlps, spurs, and 
angles, ïitid also ail thè inetals, ores, gold and sllver bearlng quartz, rock, 
and earth thereln, and ail the rlghts, privilèges, and franchises thereto In- 
cident, attendant, and appurtenant, or therewith usually had and enjoyed, and 
iilso, ail and slngular, the tenements, hereditaments, and appurtenanees there- 
to belonglng or in any wlse appertaihlng, and the rents. Issues, and profits 
thereof, and also ail the estate, right, title, and interest, property, possession, 
claim, and demand whatsoever, as wdl In law as in equity, of the said 
parties of the first part, of, In, or to the said promises, and every part and 
parcel thereof, with the appurtenanees; to hâve and to hold, aU and slngular, 
the said, premises, together wlth the appurtenanees and privilèges thereto Inci- 
dent, unto the sald party of the second part, its successors and assigns for- 
ever, subject, however, to the payment by the said party of the second part 
to the said parties of the first, their helrs and assigns, of flfteen per cent. 
(15 per cent.) of the net smelter retums, after deducting transportatlon, 
sampUng, and smelting charges, extracted and marketed from said Iode mln- 
ing dajja,— that is, from wltMn the boimdarles of vertical planes extended 
downward through the side and end Unes of sald Iode mkdng claim; and the 
sald party of the second part, for itseU, Its successors and assigns, hereby 
covenants, promises, and agrées to and wlth the said parties of the first part, 
thelr helrs and assigns, to pay to the sald parties 6t the flrst part, thelr helrs 
and assigns, flfteen per cent. (15 per cent) of the net smelter retums, after de- 
ducting transportatlon, sampllng, and smelting charges, of ail ores that may be 
hereafter extracted and marketed from said Iode mining claim, sald royalty 
or rentitô be left wlth the purchaser of the ore, subject to the order of the 
parties of the first part, thelr helrs and assigns. And the said parties of the 
first i>art respectively covenant and agrée with said party of the second part 
that tl}ey hâve good title and rlght to conVey their respective Interests in 
said Silver King Jode mining clalm, and respectively covenant and agrée, 
each for hlm or herself, that the respective Interest by him or her sold and 
hereby conveyed Is f ree, and discharged of ail liens, taxes, and Incumbrances 
whatsoeyer." 

Oontraot of even date with deed: "Mémorandum of agreement, made thls 
27th day of March, A. P. 1891, between the Mollle Gibson Consolidated Min- 
ing and Milllng Company, a oorporatloii, party of the first part, and M. E. 
Thatcher, G. W. Thatcher, George X>. Brown, and A. V. Hunter, parties of 
the: second Part. witnesseth that whereas, on the 25th day of March, A. D. 
1891, the parties of, the second part esecuted a certain agreement for the 
#ale of the SUverlSInglode mtning claim, situated in the Boaring Fork min- 
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Ing district, ta the cotinty of "Pitldn and state of Colorado, to the party ol the 
first part; and whereas, by said agreement, it Is stipuiated that Xké said 
parties of the second part are to receive flfteen per cent, of the net smelter 
retums of ail ores that may thereafter be marketed from said premîsès, as a 
part considération of said sale; and whereas, the deed to said premlses, in 
accordance with said agreement of sale, Is to be executed wlth thls ag.'ee- 
ment, but it is eonsidered inexpedient to include ail the agreements con- 
cemiag said royalty in said deed, but in lieu thereof this agreement is to be 
eonsidered in connection wlth said deed, and as a part thereof: Now, there- 
fore, for the purpose of maklng the agreements concemlng said royalty and 
the manner of working and managing said premlses more deflnite, it is mu- 
tually agreed between the parties hereto: First. That the parties of the 
second part shall, from the date hereof, henceforth receive 15 per cent, of the 
net smelter returns (after deductlng transportatlon, sampUng, and smelting 
charges) of ail ores that may be marketed from said SUver King Iode mlnlng 
clalm, which said sum shaU be reoeived by said second parties free and 
dear of ail claims, liens, taxes, or incumbrances of any kind and every Idnd 
and nature whatsoever. Second. That the said parties of the second part 
shall hâve the right of access to ail parts of the SUver Klng mine, at aU 
reasonable times, for the purpose of inspection; and the said parties of the 
second part shall hâve the rlght to appoint an agent to hispect the mining of 
ore In said mine, oversee shlpments of ore, and inspect or be présent at the 
sampling of the same. Third. The said party of the flrst part agrées that It 
will not cause to be instituted any légal prooeedlngs, of any nature or de- 
scription whatsoever, aflfecting the tltle of the parties of the second part, or 
their grantees, to any of the minerai that may l>e contained wltMn the ex- 
terlor boundary Unes of said clalm, extended downwards tudefinltely, and 
that the royale to be paid to said parties of the second part shall be free 
and clear of expense of ail suits or proceedlngs brought agalnst the Silver 
Klng clalm or the ores contained therein, which shall be flnally determlned In 
favor of the parties hereto, or either of them. Four th. The said party of the 
flrst part further agrées that It wlU proceed forthwlth, and dillgently con- 
tinue, to develop the ore In said Silver King Iode mining clahn, by pushing the 
existlng lucline or other worldngs on Its property towards and Into the said 
Silver Klng Iode mining clalm, or by sinking the présent or a new shaft on 
said clalm. Flfth. That said parties of the second part shall hâve the right, 
at any reasonable time, at their own expense, to caus^ a survey of the un- 
derground workings of said Silver Klng Iode mining clalm to be made by a 
reputable surveyor, to be named by them. Slxth. And the said iwrtles mu- 
tuaUy agrée tliat thls agreement, and the deed herein referred to, shall only 
apply to and affect the said Silver Klng Iode mlnlng claim and the ores con- 
tained therein and belonging thereto." 

The défendant answered, settlng up, among other thlngs, that 1.67 acres 
dalmed by the plaintififs to constitute a part of the SUver King Iode mining 
clalm was in faot no part thereof, and was not hicluded la the contracts and 
the deed above set ont. There was a decree below for the plaintiffs, and the 
défendant brought the case hère by appeal. 

The followlng Is the opinion of Judge HALLETT, who trled the case In 
tîi6 cîrcTiît court * 

"HAIiLETT, J. March 26, 1891, M. B. Thatcher, G. W. Thatcher, George 
L. Brown, and A. V. Hunter conveyed to the Mollie Gibson Consolidated 
Mhilng and Milllng Company 'the Silver King Iode mining claim, lying near and 
to the west of the Mollie Gibson Iode mining claim, and being United States 
survey number 4,746, the original location certlflcate of which Is duly re- 
corded in book Z, page 160, and the amended location certlflcate of which Is 
reoorded In book 21, at page 75, of the ofiicial record of Pitkin eounty, Colo- 
rado.' The deed contained a provision in the haltendum clause for pay 
ment by the grantee to the grantors, their heirs and asslgns, 'of flfteen per 
cent. (15 per cent.) of the net smelter retums, after deductlng transporta- 
tlon, samplhig, and smeltmg charges, extracted and marketed from said 
Iode mining claim,— that is, from wlthin the boimdarles of vertical planes 
extended downwards through the slde and end Unes of said Iode mining claim: 
and the said party of the second part, for itself, its successors and asslgns. 
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hereby covenants, promises, and agrées to and wlth thasald parties of the 
flrst part, thelr helrs aiid a^igiis, to pay to said parties of the first part, their 
heirs and âssigns, flfteen peç pent (15 per cent.) of tlie net smelter returns, 
after dé^uctlng trànsportatlon, sàmplii^, and smelting cha,rges, of aU ores 
tliiat inày be hereafter extraoted and marketed from aald Iode minlng daim, 
Bàid royalty or rent to bé left with tbe purciaser of the ore, subjeot to the 
order of tbe parties of tbè flrst part, their heirs and assigna.' 

"dontemporaneously with tbis deed an agi'eement was made In whlch the 
parties recite the mailing of the, deed, and state that tbey malîe the agree- 
ment bécause 1t Is consldered inexpedient to Indude ail the agreements con- 
cemlEg said royalty In said deed; but in lieu tbereof this agreement Is to be 
consldered in connection wlth said deed, and as a part thiereof.' They then. 
declarp that flfteen per cent, of the net «•melter returns of al ores that may 
be market^ from said Silver King Iode mlning clalm shall be paid by the 
grantees to tiie grantors, and 'that said parties of the second part,' who are 
the grantom in thei deed, 'shall bave the right of aocess to ail parts of the 
Silver King mine at ail reasonable times for the purpose of inspection, and 
said parties of the second part shall hâve the right to appoint an agent to 
inspéct the minlng of ore to saJd mine, oversee shlpments of ore, and In- 
spect or be présent at the sampling of the same.' 
"The bill allèges that complalnants hâve been exduded from part of the 
ground within the Silver King location, an area of 1.67 acres; that they hâve 
not been allowed to tnspect that territory accordlng to the terma of the agree- 
ment; that ore bas been taken from it for vphlcb the défendant refuses to ao- 
ooimt; and;Complainaiits demand an accoimttng as to the ore taken from the 
premisçs, , amd also that they 'hâve accees to aU parts of said Silver King 
Iode mhatng clalm, indudlng said 1.67 acres, by means of the usual openings, 
shafts, drlfts, levds, and Indlhes throïigh whlch the woridngs therein are 
reached, wlthout hlndrance from the défendant, whenever request for that 
purpose is made by youP orators,- accordlng to the tenus of the contract 
af oresald,' : and that défendant be 'enjdlned from In any manner Interfermg 
wlth your orators or thelr agents in thè exercise or enjoyment of any of 
thelr rights aforesald, or from dlsputing the tltle of your orators to the whole 
of the said Silvèr King Iode mlning clalm, Including thè 1.67 acres aforesald.' 

"When the deed' was made, there was a dispute between the parties con- 
cemlng theownership of the 1,67 acres mentioned in the bill whlch arose in 
the year 1885. The SUvér Kîïlg lo^e was located in 1880 or 1881. Two dates 
are given, but both of theni are earlle:r than the Sauquoit location, under 
whlch respondent claima, and It Is not material to conslder whether the one 
or the otùerbe correct. Thè Sauquoit clalm Is the one under which respond- 
ent daims tltle to the 1.67 acres, and it Vas located In 1885. Soon after the 
location of that daim, application was made in the land ofllce for patent. 
Adverse Was made by the Silver King owners to this application, and suit 
was brought in the district court of pltkln county in support of the ad- 
verse. • ^- ■'■ ' " ■ 

"In July, 1886, something lllie a year after the suit was Instltuted, judg- 
ment was entered In that action upon stipulation of counsel, by whlch the 
territory In confllct between 1iie two locations was divided, and the Silver 
King was awarded 2.4G acres, and the Sauquoit 1.67 acres. Nothing was done 
upon this judgment towards obtalning a patent for the Sauquoit clalm for the 
1.67 acres that were awarded to It; but in the foUowlng year (1887) the 
SUver King made application, independently of the other, for its own loca- 
tion, and an entry was allovi^ed upon that of the entire clalm, including the 
1.67 acres whlch had been awarded to the Sauquoit by the judgment of the 
district court of Pltldn county in July, 1886. 

"Folio wing this entry there were extended proceediugs In tbe land de- 
partmeot,— an application to the commlssloner of the land office to set aside 
the entry, whlch was done by the commlssloner on the 21st of February, 1891. 
An appeal was taiien from hls décision, and this was afflrmed by the seoretary 
of the interlor tn March of the sam 3 year,— the 29th of March, I think; so that 
the situation of the property In respect to the 1.67 acres of land on the 26th 
or 27tb day of March, 1891, when the deed and agreement to which refer- 
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ence bas been made were executed, waa that there was an éntry of the «itlré 
clalm by the Silver Idiig whlch had been set aside by the commlssioner in 
80 far as it afifected the 1.67 acres In dispute between that location and 
the Sauquoit, and the case was pendiag on appeal to the secretary crf the in- 
terior. His décision was made four or five days later. 

"It may also be well to say that complainants In the blU, the grantors in 
the deed, were then in possession of the ground in dispute. There Is some 
conflict of testlmony upon thls point; but, taklng It altogether, it seems to 
establlsh that complainants had a shafthouse upon the premises, and some 
machinery there at that time. Of thls controversy and its merits it is not 
necessary to say anythlng in determining thls case, except that the contro- 
versy exlsted between the parties; that it was a pending controversy, axA 
apparently one in whioh there was some degree of acrimony between the 
parties. On the 25th day of March, when negotiatlons began which resulted 
In making the deed dated March 26th, whioh was not, in fact, signed until 
the 27th day of that month, the wltnesses for complainants (and they are 
very largely the complainants themselves) state that when the negotiatlons 
began for the purchase of the property by the Mollie Gittson Company, and 
during the progress of the negotiatlons, they had distinctly in mind the con- 
troversy which exlsted in respect to the 1.67 acres, and that It was men- 
tioned. It was understood by them, in the progress of the negotiatlons, or, in 
any event, before they were closed, that thls territory was wlthln the terms 
of the deed and the agreement executed between the parties. The wltnesses 
for respondent say that no mention whatever was made of the controversy. 
They go further than that, and say that they had the matter distinctly in 
mlnd, as the complainants had it in mind, and intended to exclude it from the 
agreement, if any mention should be made of It. * * * [Hère the leàmed 
judge copies from the testlmony in the record.] 

"In the vlew I take of the case, It is not necessary to go fiurther than to 
say that this dispute exlsted between the parties, and that both parties had it 
in mind; tliat is, the subject whether thls ground was embraced in the deed 
and In the agreement was In thelr minds. It may be well to say further that, 
before tlie deed and agreement were executed in Colorado Springs, the term.i 
of the instruments were under discussion between counsel— Mr. Cavendar, I 
think, l'or the complainants, and Mr. Bdsall for respondents— for the better 
part of the day, and that the language of both instruments was carefully 
consldercd. On the day preceding the exécution of thèse instruments, ne- 
gotiatlons occurred between the parties hère in Denver, and upon that oc- 
casion an agreement was drawn by Mr. BoUes, who bore some relation to the 
Company, but who, I believe, was not an attomey, which was not materially 
différent from that which was executed on the 27th of March; so that, witii' 
this as a basls,— the agreement which had been made between the parties on 
the 25th day of March, 1891, in Denver,— counsel prooeeded to the discussion 
of the whole matter at Colorado Springs the follovïing day, and the resuit 
of their discussion was embodied in the deed and the agreement made on 
the 27th of March. This makes it clear that the only office of the court in 
the premises is to Interpret the language of the paities m the deed and the 
agreement of the 26tli and 27th of March, 1891; and, looking to them only, it 
seems to me that there is no room for discussion. The controversy hère is 
whether the complainants hâve the right to fifteen per cent, royalty on any 
ore they hâve taken from the 1.67 acres, and the right to inspect that terri- 
tor}% under the terms of the deed, and the agreement executed between the 
parties. Now, the deed déclares that the payment of royalty shall be from 
ail ore taken 'from within the boimdarles of vertical planes extended down- 
ward through the side and end Unes of sald Iode mlning clalm.' 

"When we refer to the agreement in tlie flrst paragraph, the Silver KJng 
Iode mining clalm is glven as the territoi-y from which the royalty shall be 
paid; but in the third clause there is this language: 'Sald party of the first 
part [that is, the respondent company] agrées that it will not cause to be insti- 
tuted any légal proceedlngs of any nature or description whatsoever, affectiiig 
the title of the parties of tlie second part or their grantees, to any of the 
minerai that may be contained within the exterior boundary Unes of said 
clalm, extended downwards indefinitely.' The agreement, which was made 
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!n DeQTer,. and drawn by Mr. Bolles, of the 25th da.f ot March, 1891, con- 
talns thls language on ^ the same snbject: 'And the parties of the flrét part 
hereby lurther a^ree to pay the sald second parties, thelr helrs and assigns, 
a royalty ot flfteen per cent, on the net smelter retums received from ail ore 
marketed in and under the sajd Sllver King Iode, and its side and end Unes 
vertlcally extended downward.' 

"That language Is qulte as clear as that of the deed and of the agreement. 
The position of the respondent is that inasmndi as there was a judgment 
in the district court of Pitkin county, awarding to the Sauquoit claim 1.67 
acres of Qie terri tory whlcli was wlthin the exterior Unes of the Silver King 
claim, it cannot be said that that tei-ritory so awarded to the Sauquoit claim 
thereafter remalned as a part of the Silver King location, and that it should 
be understood by ail parties and by the court, as matter of law, that by th© 
judgment of the district court of Pltkln oounty the 1.67 acres was excluded 
from the Silver King territory. But we cannot accept that view of it. The ter- 
ritory whlch may be granted from a location, or that whlch may be obtained by 
a judgment of court, is not In any sensé actually excluded from the Unes of 
the location. It may be properly described, stlU, as within such Unes. Parties 
referred to the SUvèr King location In aU thèse locations, and In aU the napers 
whlch they executed In respect to It, as survey No. 4,746, and referred to the 
exterior Unes of the locations constantly, and to those Unes extended down- 
ward vertlcally, as being the subject-matter of thelr contract and agreement. 
I do not see how we can say that any part of the territory Included within 
those Unes shall be regarded as wlthout them. It seems to be plain enough 
that it was the duty of the parties, if they Intended to exdude from those 
Unes the territory Included within them, or any part of it, that they should 
havestated so in their agreement. I am of the opinion that the complainanta 
are entitled to the reUef for whlch they ask." 

A. E. Pattison, Thomas H. Edsall, and Henry W. Hobson, (Wil- 
liam W. Cooley and Albert E. Pattison, of counsel,) for appellant 
Charles I. Thomson, for appellees. 

Before OALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

GALDWELL, Circuit Judge, (after stating the facts.) The only 
question in this case is whether the 1.67 acres of land in controver- 
sy was excluded in the conveyanee and contracts made by the appel- 
lees to and with the appellant. There is a good deal of paroi 
testimony in the record touching this question, but, if such évi- 
dence is compétent, it is too conflicting, and too nearly balanced, 
to vary the légal effect and construction of the written contracts 
and deed. The case must therefore be determined upon an in- 
spection and construction of those instruments. Upon this ques- 
tion we fully concur in the reasoning and conclusion reached by 
Judge HALLETT in his opinion set out in the statement of the 
case. The decree of the circuit court is therefore aiHnned, 



WASHINGTON NAT. BANK OF TACOMA V. EOKELS, ComptroUer of 

the Ourrency, et al. 

(Circuit Court, D. Washington, W. D. August 29, 1893.) 

1. National Banks — Appointment dp Rjeceivbk by Comptrollkh dp the 
cukkknct. 

The power vested in the comptroUer of the currency by Act June 30, 
1876, (19 Stat 63,) authorizing him, whenever he becomes satisfied of the 
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Insolvency of a national bank, to appoint a receiver, Is dlscretlonary; and 
hls flecislon as to sueh insolvency, for the purpose o( such an appointment^ 
is final, and net revlewable by the court 

2. SaMB— VOLUNTAHT LIQUIDATION. 

The right to put a national bank Jn vduntary liquidation, glven to 
stockholders by Eer. St. § 5220, does not affect the right ol the comptrol- 
1er to appoint a receiver under the act of June 30, 1876. 

8. Samb. 

Nor does the provision of the act of 1876, provlding that, after the 
receiver has had charge of the bank long enoiigh to pay ail its debts, the 
stockholders may sélect an agent to take charge of such assets as re- 
maln, limit the power of the comptroller to take action before the bank 
ceases to do a banking business. 

i. Samb— Closing VF Business. 

Section 1 of the act of 1876, authorizing the appointment of a re- 
ceiver by the coinptroUer to "close up" a national banking association, 
contemplâtes the liquidation and final winding up of the business of the 
bank, not the mère closing of the bank, and does not limit the power of the 
comptroller to take action before the bank has closed its doors. 

In Equity. Bill by the Washington National Bank of Tacoma 
for an injunction to restrain James H. Eckels, the comptroller of 
the currency, and a bank examiner appointed by him as agent, 
f rom' proceeding after the bank had, pursuant to a vote of more 
than two-thirds of its stockholders, gone into voluntary liquidation, 
to take possession of the assets of the bank for the purpose of 
putting the same in charge of a receiver. The défendant Charles 
Clary, bank examiner, interposed a plea in bar, alleging that the 
comptroller of the currency, after due examination, being satisfled 
that the bank was insolvent, had ordered him to take charge of the 
bank, for the purpose of turning the same over to a receiver, to be 
appointed pursuant to the act of June 30, 1876, (Supp. Kev. St., 2d 
Ed., 107.) Hearing on exceptions to the plea for insuflaoiency. 
Plea sustained. 

Crowley & Sullivan, for complainant. 

Wm. H. Brinker, U. S. Atty., and F. 0. Bobertson, Asst U. S. 
Atty., for défendants. 

HANFOED, District Judge, (orally.) In the case of the Wash- 
ington National Bank against the comptroller of the currency, 
pending at Tacoma, I regard it as a great hardship that the comp- 
troller of the currency should deem it necessary to interfère in the 
settlement of the business of the bank by the offlcers and means 
■which hâve been chosen by the bank's stockholders, directois, and 
creditors, and vrhich are satisfactory to them, especially in view of 
the uncontradicted averment in the bill that the bank is able to 
meet ail of its obligations, and willing to do so, and intending to do 
so, and that it is proceeding as well as it can to liquidate, — ^that is, 
to pay, — and close up its business. Now, regarding it as a hard- 
ship, I hâve endeavored, in reflecting on the case, to bring my mind 
to the conclusion that the coiirt may lawfully interfère by issuing an 
injunction to restrain the appointment of a receiver, but the resuit 
has not been satisfactory. 
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i In 1876 congress passed a làw which, in tenus; gives the comp- 
froUér of the currency tlle right to appoint a receiver whenever he 
becomea satisfied, after an examination, that a national bank ia 
jns|olvent. Tàe power thus vested in the comptroller of the cur- 
rency is discretionary, and I think the rule holds good in this case, 
as in others, that where the head of a bureau in one of the depart- 
ments of the government is clothed with discretionary powers, and 
authority to'investigatp facts and act upon his conclusions, his con- 
clusions as to the facts are final, and not reviewable by the courts; 
so that thé décision of the comptroller of the currency in this case, 
that the bank is insolvent, is to be taken as a flnality. It is équiv- 
alent to the fact, whether the bank is really insolvent or not, so far 
as to authorize the exercise of the comptroller's power to put the 
B^^k in the hands of a receiver. Section 5220, Eev. St., gives the 
stbckholders the right, by a two-thirds vote, to put the bank in volun- 
tary liquidation. But there the law, so far as it gives the stock- 
holders or ofiicers of the bank any rights, ceases. It simply dé- 
clares that they may, by vote, go into voluntary liquidation, and 
then the duty devolves upon them to give certain notices, — give 
notice to the comptroller, and give notice to everybody by publica- 
tion. But I am unable to flnd in that provision anything t5 con- 
trol this later act of congress, vesting the comptroller with power 
to appoint a receiver to take charge of a national bank when he 
becomes satisfied that it is insolvent. ïhe same statute of 1876 
pTOvides when the stockholders may choose an agent to take charge 
of the business of a bank in liquidation; that is, after the receiver 
hàs had charge of it long enough to pay ail its debts, and after its 
debts hâve ail been paid, then the stockholders can sélect an agent 
' to take charge of what remains of the assets. Now, ail that seems 
to indicate that the comptroller, as the head of the bureau having 
charge of the national banks of the United States, and represent- 
ing the government, so far as it has any interest, and representing 
the : creditors and stockholders, is vested with power to take 
chargé of a bank, and appoint a receiver, whenever certain condi- 
tions exist, and I do not think that this power is limited to cases 
in which his action may be taken before the bank has ceased to do 
a banking business. The words "close up," used in the statute, 
mean the liquidation and closing up of the business of the bank, 
not the closing of the bank. It is évident from the manner in 
which thèse words are used that it relates to the final winding up 
of the business. AU that the receiver is required to do, the only 
service he can render, is in transacting the business that has to be 
done after the bank is closed, and it certainly never was intended 
by the use of thèse words to indicate an intention to limit the power 
of the comptroller to taking action before the bank has closed its 
doors. Thèse are my conclusions in the matter, and I shall there- 
fore sustain the plea. 
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MHiIjS et al. V. MILLS, (RIDER, Intervener.) 

(Circuit Court, D. Oregon. September 8, 1893.) 

No. 1,910. 

1. EXECUTORS AND AdmINISTKATORS— PURCHASB OF EsTATB BT ADMINISTHATOB 

—Ratification op Heir. 

The consent of tlie heir and sole devisee of an estate that the admin- 
istrator should purchase the property, and the aceeptance and rétention 
by the heir of a promissory note made by the admlnistrator in payment 
of the purchase price, is a complète authorization and ratification of the 
transaction, the validity of which cannot be questioned, where neither 
the purchase price was Inadéquate, nor the sale procured by unfair 
means. 

2. Dbed — Dblivbky — Phesumption. 

The possession of a duly-executed deed by the grantee, and the finding 
among the papers of the deeeased grantor of a promissory note made by 
the grantee for the purchase price, together with an unexecuted mortgage 
to the grantor for the purchase price, create a presumption that the deed 
was duly delivered to the grantee; and the words, "Don't record your 
deed till you see me. I wiU bring up the mortgage with me,"— in a letter 
from the grantor to the grantee, contain an implied admission that the 
grantee had a right to record the deed. 
8. EquiTy— Mortgage for Purchase Price. 

In such case equity will direct the exécution of a mortgage by the gran- 
tee to secure the note given for the purchase price. 

In Equity. Bill by Ceceil J. Mills and Warrena Mills, by her 
next friend, against Fred H. Mills, for a reconreyance of realty and 
for an accounting. William M. Eider, as admlnistrator of the 
estâtes of Warren H. Mills and Warren F. Mills, intervenes; De- 
cree for complainants. 

Frank V. Drake and Eeddy, Campbell & Metson, for complain- 
ants and intervener. 
N. B. Knight and C. A. Dolph, for défendant. 

GILBERT, Circuit Judge. The complainants brought suit 
against the défendant, aUeging that on January 22, 1890, Warren 
H. Mills died in San Francisco, Cal., leaving ail his property, by 
will, to his only son and heir, Warren P. Mills; that a portion 
of said estate consisted in an undiyided one-half interest in cer- 
tain Personal property and lands situated in Elamath county, 
Or.; that, with the consent of said Warren P. Mills, the défend- 
ant was upon the 21st day of July, 1890, appointed admlnistrator 
of the said property in Oregon by the county court of Elamath 
county, and upon August 12th, following, filed his inventory and 
appraisement of said property; that on the 17th day of Novembër, 
1890, the said Warren P. Mills died, leaving surviving Mm the 
said Ceceil J. Mills, his widow, and Warrena Mills, an infant, his 
only child, and devising and bequeathing to his said widow ail of 
his estate; that the défendant took possession of said property in 
Oregon as such admlnistrator, but that he is wrongfully dealing 
with the same as his own, and claims to own ail of said personal 
property, and has appropriated the rents and profits of said real 
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estate to his own use, and has suffered waste of the said estate; 
that he has wrongfuUy disposèd of portions of said Personal prop- 
erty, and appr<?priated the proceeds thereof to his own use; that 
in July, 1890, the said Warren F. Mills, by deeds, partitioned said 
lands with the owner of the othér moiety, and thereafter, in Sep- 
tember, 1890, the said Warren F. entered into negotiations with 
the défendant concerning the sale and conveyance to défendant of 
a one-fourth interest in said lands so set apart to the MiUs es- 
tate; that défendant executed a promissory note to said Warren 
F. for $8,000, payable flve years from date, for the purchase price 
of said interest, and that said Warren F. and wife executed a 
deed therefor, and placed the same in the hands of défendant, 
but said deed was not to be considered delivered untU the défend- 
ant should exécute a mortgage on said interest to secure payment 
of said note; that said negotiations were never completed, and 
said mortgage was never executed, and the défendant wrongfuUy 
placed his deed on record, and wrongfuUy claims title thereunder. 
The prayer of the bill is that the défendant be decreed to hold said 
title to said interest in the lands in trust for complainants, and 
that he make conveyance thereof to the complainants; that he 
account for and pay pver ail profits derived by him from the use 
of the real estate 6| said estate; and that he account for ail 
Personal property of said estate. 

The defendant's answer allèges that the one-half interest in the 
Personal property didnot belong to the estate of Warren H., but 
was the property of Warren F., by gift from his father, and that 
Warren F., having procured the other half interest from his fa- 
ther's former partner, sold the whole thereof to défendant in July, 
1890, for a considération of $3,800. The answer dénies that the 
conveyance of the one-fourth interest in the lands was not complet- 
ed before the death of Warren F., and dénies that the défendant 
agreed to exécute a mortgage therefor, and allèges that the défend- 
ant paid Warren F., on account of the purchase of the land, 
$2,000 in cash, and, on account of the lease transferred to him, 
$800, and the remainder was paid by notes. Some amendments 
were made to the bill, and supplemental averments were flled, 
showing that the défendant was upon July 6, 1892, removed from 
office as administrator; and W. M. Rider, who succeeded him as 
administrator of the estate of Warren H. Mills, and became also 
the administrator of the estate of Warren F., intervened, in his 
officiai capacity, on behalf of both estâtes. 

The évidence in this case shows that Warren F. Mills and the 
défendant were cousins, and the relations existing between them 
were of an unusually confldential and f riendly character. Warren 
F. was possessed of a considérable estate, while the défendant was 
poor. They had been students of the law together at Michigan 
University. When the death of Warren H. occurred, the défend- 
ant, at the request of Warren F., came to Oregon to look after 
the estate in Klamath county. He was appointed administrator 
on the 21st day of July, 1890. At about that date, Warren F. 
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also came to Oregon, and negotiations were begun between him 
and the défendant looking towards a sale to the latter of ail the 
Personal property togetlier with an interest in the land. Warren 
F, had bj this time purchased from J. B. Eider the other one-half 
interest in the Personal property. The negotiations were under 
considération some two months. In the latter part of September, 
1890, Warren F. went from Linkville to San Francisco, and did 
not return to Oregon. His death occurred on NoTember 17, 1890. 
There is some discrepancy in the paroi testimony as to the condi- 
tion of the negotiations regarding the sale of the personal prop- 
erty and the land at the time of the death of Warren F. It is 
undisputed that he had executed a bUl of sale of ail of the per- 
sonalty, and that he and his wife had made a deed of a one-fourth 
interest in the land, and had placed the same in the defendant's 
possession. Two promissory notes from the défendant were fonnd 
among the effects of Warren F. in San Francisco, — one for |3,850, 
and one for $8,000; also, an unexecuted mortgage drawn to se- 
cure the |8,000 note; also, an option to purchase said one-fourth 
interest in said lands from the défendant in case the same should 
be oiïered for sale by him; also, an indenture of lease executed 
by said Warren P. and the défendant, leasing to the défendant 
for flve years the three-fourths interest in said lands belonging 
to said Warren F. The défendant had in his possession, and 
produeed in évidence, the bill of sale, duly executed; the deed to 
the one-fourth interest in the lands; a lease signed by Warren 
F. and himself, by which the other three-fourths interest in said 
lands is leased to défendant for a term of flve years; an assign- 
ment of the unexpired term of a previous lease upon the property 
of Warren H., made by Warren H. and J. B. Eider to one Mc- 
CoUum. 

It is the contention of the complainants that the negotiations 
were not completed at the time of the death of Warren H.; that 
the deed referred to was placed in the hands of the défendant for 
a spécial purpose only, and was not delivered; and that the de- 
fendant procured possession of the other papers wrongfully, after 
the death of Warren F. A large amount of testimony is present- 
ed upon this issue. I am inclined to the belief that the conten- 
tion of the complainants is not supported by the évidence. It is 
not disputed that ail the papers in question, except the mortgage, 
were duly executed by the parties before Warren F. left Oregon. 
The fact that the papers were found in the possession of the par- 
ties, in the manner above indicated, créâtes a strong presumption 
that ail the terms of the transaction were agreed upon, and that 
ail the papers so signed were delivered. The paroi testimony is 
not sufficient to overcome this presumption. A letter which was 
written by Warren F. to the défendant on the 27th day of October, 
1890, affords some light upon the situation. He wrote, (concem- 
ing the lease:) 

"Are yovL discouraged ï Do you want to give It up ? If so, let me know by 
telegraph at once, for I hâve a man who wants the place, If he can hâve it 
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i;ight off, Iiwarvt to stick, to,- my bargaln with you, but I also want you to 
fitlclî jtty yours wltfi me. * • * Don't record your deed untll you see me. I 
WlU bring up the mortgage when I come." 

It is claimed by the complainants tJiat the expression, "Don't 
recQord your deed until you see me," is corroborative of tbeir con- 
tention tbat the deed bad not been delivered to the défendant. To 
my mind, it is évidence to the contrary. The words so written 
contain an implied admission on the part of Warren F. that the 
défendant bad the rigbt to place bis deed on record, and that there 
was a possibility of bis doing so, unless requested to withbold the 
same. When Warren P. left Oregon, it is évident that tbe mort- 
gage bad not been prepared. Thei-e was probably an understand- 
ing ithat tbe deed and mortgage were to go upon tbe record simul- 
taneously.: 

: iThe deed from Warreû F. and wife to tbe défendant recites a 
çonsidî^ration of $10,000, ahd the défendant testifies tbat that sum 
wasithe actiial considera;tion, and tbat be paid to Warren F. in 
ca^ijati thetime of tbe delivery of tbe papers, tbe sum of |2,000 
oq.acQovnt tbereof, and fSOO on account of tbe transfer of the 
McQoHum lease. The complainants offered testimony to prove tbat 
tbe défendant bad no money, and tibtat be could not bave niade thèse 
payments of cash. His own testimony is tbat during tbe year prior 
to ibis, ideparture from Michigan, and while be was a student of the 
lgi!5\':;afc Ann Arbor, bis fatber paid over to bim some $2,100 in 
satisfaction of a debt wMcb bad bad its inception many years prior 
tbereto, when tbe défendant was a cbild, and which, from $700, bad, 
with interest, increased to $2,100 in 1889; that this money had 
by défendant been intrusted to the safe-keeping of Warren F. 
at Ann Arbor, and had been carried upon the person of défendant 
when be came to Oregon. In the light of tbe évidence, it is im- 
possible to crédit this story. The proof is that, about tbe time tbe 
pgyjnent is said to bave been made to the défendant from bis fatber, 
tbe latter was in great flnancial embarrassment. On I^ovember 
1, 1888, be wrote to bis brother Warren H., saying, "Fred ftbe de- 
fendant] was happy when be got tbe news that you sent bim the 
money to go to school." On May 11, 1889, be again wrote to bis 
brother: "I was out to Ann Arbor ten days ago, and I gave Fred 
seventy-flve dollars. Hè wanted money very bad. He thinks be 
wiU get through this year. I hope be will, for the f act îa I bave 
ail I can do to keep along." Tn 1889, after bis graduation from tbe 
law school, tbe défendant was sued at Ann Arbor, Mich., for séduc- 
tion», and in February, 1890, tbe suit was compromised by the pay- 
rn^nt :of $500. Tbe money was borrowed from Warren F. upon 
tjbe V jpint note of defendant's fatber and the défendant. Tbe dé- 
fendant was at this time 23 years of âge, and be asks us to believe 
that, at tbe time his fatber assumed the burden of this $500 note, 
he, for wbose beneflt tbe money was borrowed, b?id in his posses- 
sion $2,100, paid to bim by bis fatber, and that both bis fatber and 
Warren F. were acquainted with that fact. It is clear that the 
(^efencjant had little or no money after his ai'rival in Oregon. On 
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June 18, i890, he wrote Warren F., "I bôugM a horse to-day from 
a man who was broke and had to sell, so I do not think I will bave 
tbe means to go to the city unless I go witb you." At the time 
tbe défendant claims to bave made the cash payment to Warren F., 
he left unpaid the $500 note above referred to, as well as a $200 
note giyen by him to Warren F. for borrowed money. Tbose notes 
were still unpaid at the time of Warren's death. In view of thèse 
facts, it cannot be believed that the défendant paid cash to Warren 
F. on account of any part of the purchase price of the property. 
The trae considération for the land, although recited at |10,000 in 
the deed, evidently, was but $8,000, and ail payments were made 
by the notes of the défendant. 

A careful considération of the testimony convinces me that the 
Personal property referred to in the pleadingfe belonged to the 
estate of Warren H. Mills at the time of his death, and that it was 
placed in the ofiftcial inventory of his estate, which was flled in the 
county court by the défendant on August 12, 1890. I am convinced 
that sheets containing that portion of the inventory and appraise- 
ment bave been detached and removed from the files. The défend- 
ant and some of his witnesses, it is true, testifled that at the time 
of the appraisement of the real estate the personal property was 
also appraised; that the appraisement was made at an attorney's 
office in Linkville, and without inspection 6f the property, but that 
the appraisement of the realty was for the purpose of fliing the 
inventory required by law, while the appraisement of the personal 
property was made merely to satisfy Warren F. that the price 
which the défendant had agreed to pay him therefor was not inad- 
équate. This latter statement is in itself exceedingly improbable. 
Warren F. was présent at the time of the appraisement. He had 
seen the personal property. He was doubtless as well acquainted 
with its value as was the défendant, and, if he were not, it is not 
reasonable to suppose that his judgment thereon would be in any 
way enlightened by the guess of three résidents of Linkville, who 
were not thenln the présence of the property, and never saw it. One 
of the appraisers testifles that the appraisement and inventory were 
made, both of the personal property and the lands, as the property 
of the estate of Warren H. MUls, deceased. There is évidence 
which to my mind amounts to absolute proof that this was the case. 
The inventoi'y, as now found on record, contains mention only of the 
real estate. The real estate is specifled and described in détail 
upon written sheets attached to the ordinary printed form of inven- 
tory. The value of each parce!, as found by the appraisers, is set 
opposite its description. There is found among the effects of War- 
ren F. Mills an account book in which appears, in his handwriting, 
what is described as, and purports to be, a copy of the inventory 
and appraisement of the estate. It was evidently made at the 
time the appraisement was made. The inventory in the book con- 
tains the Personal property, the whole of which is appraised at 
$3,799.64, and the undivided one-half belonging to the estate at 
f 1,899.82. In the sum total, at the end of the inventory, the per- 
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soBalvjMppçKty i3 ;by misi^e added in at |3,799.64, instead of |1,899.- 
8:^|tniRJai^j,itptal of lands and personalty at $11,885.14. The same 
error appears in the inyentory which was flled in the county court. 
The siuqi tOital is there ^tated at $11,885.14. When the défendant'» 
title to the Personal property was caJled in question, after the death 
of Warren F., Oft the ground that he (défendant) could not purchase 
property of which he was tjie administrator, he must hâve conceived 
the scheme of withdrawing that property from the inventory of 
the estate. When he detached the sheet containing the same, he 
saw the necessity of making the values of the remaining real prop- 
erty that much greater, so as to correspond with the total valuation, 
which was written out in the inventory, and which could not well 
be changed. A comparison with the copy of the inventory kept 
by Warren F. shows the manner in which this was done. The 
values of certain parcels of the real estate were raised. The value 
of the second parcel was changed from $400 to $1,400; of the third, 
from $400 to $409; of the fourth, from $655 to $855; of the sixth, 
from $100 to $700; of the eighth, from $100 to $190; and 82 cents 
was added to the value of the last parcel. Thèse altérations were 
ail easUy piade. The sum total of the increase in the vaJuations 
so made is exactly $1,899.82, which is the valuation of the one-half 
, interest în the personal property. But the fact that the value of 
tljiat propepty was carried into the inventory at $3,799.74, instead of 
$1,899.82, îwas overlooked by the défendant, and the values in the 
aliered inventory now on file are still less, by $1,899.82, than the 
sum total therein stated. No démonstration of fraud and forgery 
could be morei, complète than that presented by this record. The 
conclusion is irrésistible that the one-half interest in the personal 
property, when the same was purchased from Warren F. by the de- 
lepdant, belonged to the estate of Warren H. Mills, deceased, of 
whiçh estate the défendant was then the administrator, and was 
inventoried as such by the défendant. The question arises whether 
that fact renders void the sale of personal property to the défend- 
ant. The law concerning the right of a personal représentative to 
pijpchase the property of his estate has in récent times been largely 
modifled. The prépondérance of modem décisions tends to the 
conclusion that such a sale may often be advantageous to the 
estate, and that such advantage is the main thing to be considered. 
The purchase is held to be not void, but voidable, at the option of 
persons interested in the estate. Harrington v. Brown, 5 Pick. 
519; Mead V. Byingtom, 10 Vt. 116; Ives v. Ashley, 97 Mass. 198; 
Staples V. Staples, 24 Grat 225; Harshman v. Slonaker, 53 lowa, 
467, 5 N. W. Eep. 685. 

It is claimed. however, that the sale to the défendant is made void 
by ^tatute. Section 1166, HUl's Ann. Laws, provides: 

"The order of confirmation of sale In this tltle mentioned Is conclusive as 
to the regularlty of the sale and no further. Ail purchases of the property 
of the estate by an exeeutor or administrator, however made, whether dl- 
rectly or indirectly, are prohibited and if made are void." 

The prohibition contained in the statute would seem to refer to 
ipurchases made at admînistrators' sales, — purchases made by an 
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administrator from himself, either difectly or in^ireetly. It is 
doubtful if it is intended to proMbit a purchase by the adminis- 
trator from an heir. At the same time, such a purchase would un- 
doubtedly be subject to the gênerai raies which control dealings 
where a flduciary relation exists. The sale would be void if any 
unfair advantage were taken of the heir by the executor or admin- 
istrator. But it is immaterial whether or not the purchase from 
Warren P. Mills by the défendant is within the inhibition of the 
statute. The consent of the heir and sole devisee of the Warren 
H. Mills estate that the défendant should purchase this property, 
and the acceptance and rétention by him of the promissory note 
made in payment of the purchase price, amount to such complète 
authorization and ratification of the transaction that its validity 
cannot now be questioned. Grrm's Appeal, 105 Pa. St. 383; Dun- 
lap T. MitcheU, 10 Ohio, 117. It is not contended that the purchase 
price was inadéquate, or that the sale was procured by unfair 
means. Warren F. was upon the ground. He had seen the Per- 
sonal property, and knew its value. The one-half interest in it 
had been bequeathed him by his father's will. The other half he 
had purchased from his father's former partner. He treated it ail 
as his own property. He sold the whole to the défendant. The 
sale was made in good faith. Its validity is not called in question 
by any créditer, and it is not shown that any right has been preju- 
diced thereby. Warren P. MiUs was content to aecept the defend- 
ant's note in payment without security. He could not, if now 
living, repudiate his own deliberate act in so doing, and none of the 
parties to this suit is in position to do more than he could hâve 
done. 

I am convinced, from the évidence, that it was the intention of 
Warren P. MUls and the défendant that a mortgage should be ex- 
ecuted to secure the payment of the note given for the purchase 
price of the land, and it is not proven that that agreement was 
abrogated, as testified by the défendant. It will be the decree of 
the court that the défendant exécute a mortgage upon the land so 
conveyed to him, in the terms of the mortgage prepared by Warren 
P. Mills, and that, in case no such mortgage is executed, there be 
decreed to be a lien upon said property so conveyed from the date of 
the conveyance thereof, in lieu of such mortgage, and that the 
défendant pay the costs of this suit. 



SOUTHERN PAC. R. CO. v. GOODRICH et al., (two cases.) SAME v. 
MALCOLM. SAME v. NORTON. SAME v. GRBBN. 

(Circuit Court, N. D. Califomia. May 22, 1893.) 

QUIETING TlTLE— PlEADING. 

In fédéral courts, sitting in States where the local statutes hare dis- 
pensed with possession by complainant as a prerequlsite to maintalning 
the suit, a biU In equity to Quiet title to land is demurrable, whicli fails to 
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■ allège afflrmatively either that plaintifif is in possession, or that both 
cîMnplainaat and défendant are ont of possession. 

în OEquity. Bills by the Southern Paciflî ïtailroad Company 
againsti, Goodrich afid jothers to quiet title to land. Kespondeats 
demur. Demurrer sustained. 

Joseph D. Eedding, for complainant. 
S.F. licib, for respondents. 

McKEN]S'A, Circuit Judge, (orally.) This is a bill in equity to 
quiet title to certain real estate. The bill allèges the incorporation 
of the Company^ and contains the usual allégations of the grant of 
the land to complainant by the act of July 27, 1866, and that it is 
within 50 miles of said road, and not reserved, and that the United 
States had fuU title th^reto, and that it was free from pre-emption 
or other rights; that the company had filed its map of definite loca- 
tion, andibuilt its road, which was accepted, and that it had per- 
foi-med lâll other conditions required to earn the land, and entitle 
it toa p«tteii.t; that respondent, unknown to complainant, but sub- 
séquent IjOi the ûling of tiie map of definite location, made a location 
uppn ss4diiland as lieu land, in lieu of a 36 section of school land; 
that saidfemd was aftesFwards awarded to respondents by the state 
of California, and a patent issued to them, by virtue of which they 
claim tjtiç land, which is alleged tp be worth |5,000, and over; that 
cpjpplaia^t had repeatedly applied to the commissioner of the gên- 
erai- land iof&ce and to the président for a patent, but they refused, 
and conapl^inant has repeatedly and in a friendly manner applied 
to respOjii^dents to convey said land to complainant; and that the 
patent from the state constitutes a cloud on the title. Kespondents 
demur tp.the bill, on the ground, among others, that complainant's 
remedy, if it hâve any, is at law, a.nd not in equity. 

Sectioipi 723 of the Éevised Statutes, repeating the sixteenth sec- 
tion of ,ti^ judiciary act of 1789, provides "that suits in equity shall 
ifot be sustained, in either of the courts of the United States in any 
case where à plâin, adéquate and complète remedy may be had at 
law." Tiie suprême court,, commenting on this section, said sub- 
stantially in Hipp t. Ba,]t)in, 19 How. 278, that whenever a plaintiiî 
can proceed at law he must, because the défendant had a constitu- 
tional right to a trial by jury. Can the plaintifif in this case pro- 
ceed at law? In Sait Co'. v. Tarpey, 142 U. S. 241, 12 Sup, Ct. Eep. 
158, it was decided that a grant of the kind described in the bUl 
was one in praesenti and of the légal title. See, also, Eailroad Co. 
V. Amacker, 1 C. C. A. 345, 49 Fed. Eep. 529, and Eailroad Co. v. 
Wright, (in circuit court of appeals in this circuit, Jan. 16, 1893,) 4 C. 
G; À: 193, 54 Fed. Kepl. 67. The plaintiff, therefore, has the légal tide, 
and, if the défendants are in possession of the land, it can sue at law. 
Under a precisely stmil£ir grant, ejectment was maintained in Sait 
Co. V. Tarpey, supra. It is said in Whitehead v. Shattuck, 138 U. 
S. 150, 11 Sup. et. Eep. 276, if plaintifE is the owner in fee of the 
premises, it eaji establish that fact in an action at law, and, if the 
eyidences of defendant's title are void, that fact plaintifif can also 
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show. There is no occasion for resort to a court of equity, either 
to establish its right to the land, or put it in possession thereof. 

But the Mil does not show that défendants are or are not in pos- 
session, and therefore does not show that an action at law can or 
cannot be maintained. Does it therefore show that an action in 
equity can be? Prior to the enactment of local statutes dispensing 
with possession in the plaintiff in actions to quiet title, the condi- 
tions of a suit in the fédéral courts were the légal title and posses- 
sion. Since the enactment of such statutes, the légal title is still 
necessary. The local statutes hâve been interpreted by the su- 
prême court in Prost v. Spitley, 121 U. S. 557, 7 Sup. Ct.Eep. 1129; 
Holland v. Challen, 110 U. S. 15, 20, 3 Sup. Ct. Eep. 495; and White- 
head v. Shattuck, 138 U. S. 150, 11 Sup. Ct. Bep. 276, supra. In 
Frost V. Spitley, commenting on the Nebraska statute, the court 
say: 

"By reason of that statxite, a bill in equity to quiet title may be maln- 
taiaed in the circuit court of the United States for the district of Nebraska 
by a person not in possession, if the controversy is one in which a court of 
equity alone can afford the relief prayed for." 

"The requlsite of the plaintiff's possession," the court says, "is thus dlspensed 
■with, but not the other rules which govem the jurlsdiction of courts of 
equity over such bills." 

The rule which was insisted on în this case was the légal title in 
plaintiff. 

Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. Eep. 495, was also a 
suit to quiet title for what the bill described as wild and unoccu- 
pied land. Neither party, therefore, was in possession. The court, 
following the local statute of Nebraska, which enables a plaintiff to 
sue, though not in possession, sustained the bill. To the objection 
that, by entertaining the suit, controversies properly cogni^able in a 
court of law will be drawn into a court of equity, it was replied : 

"There can be no controversy at law respecting the title or right of pos- 
session of real property when neither party is in possession. An action at 
law, whether in the anclent form of ejectment, or in the form now commonly 
used, wiU lie only against a party in possession. Should suit be brought in 
the fédéral court, under the Nebraska statute, against a party in possession, 
there would be force in the objection that a légal controversy was with- 
drawn from a court of law; but tliat is not this case, nor is it of such cases 
we are speaking." 

In MTiitehead v. Shattuck such a case did arise. It was also 
an action to quiet title, and the plaintiff alleged he was the owner 
of the premises, and that the défendant claimed them under a pat- 
ent of the United States, and was in possession. It was decided 
that he had a plain, speedy, and adéquate remedy at law. The 
action was brought in lowa, and the Code of the state authorized 
an action to be brought to détermine and quiet the title to real prop- 
erty by any one having an interest therein, whether in or out of pos- 
session of the same, against any person claiming title thereto, 
though not in possession ; but the court refused to follow the stat- 
ute. It held that, while this statute enlarged the powers of the 
courts of equity of the state, it could not enlarge the powers of the 
fédéral courts, or annul the force of the law of congress declaring 
v.57F.no.8— 56 
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that '^'suits in èquity shall not be sustained in eithér of the courts 
of the United States in any case where a plain, adéquate and com- 
plète remedy may be Lad at law," or the constitutional right of par- 
ties in actions at law to a trial by jury. It is hardly necessary to 
say that the California Code has no greater powers than the lowa 
Code to give jurisdiction to fédéral courts in equity. Thèse cases, 
therefore, must be held to establish that to sustain a suit in equity 
to quiet title in the fédéral courts, when the plaintifE is out of pos- 
session, the défendant must also be out of possession; in other 
words, the land must be unoccupied land. 

In this case we hâve seen the bill has no allégations of possession 
in either the plaintiff or the défendants, and this, it is claimed, dis- 
tinguishes the case from Holland v. Challen, in which it appeared 
that the défendant was not in ppssession, and from Whitehead v. 
Shattuck, in which it appeared that he was. But the essentials 
of jurisdiction are deflned in those cases, and, being essential, must 
be alleged. The remedy in equity is the alternative to the want of 
a remeiây at law; hence it is not enough to show that the plaintifE 
may not hâve, but it should appear that he actually has not, a plain, 
adéquate, and complète remedy at law. Van Wyck v. Knevals, 106 
;U. S. 360, 1 Sup. Ot. Eep. 336, cited by counsel for the complainant, 
is not necessarUy antagonistic to thèse cases. If it is so, it must be 
deemed to be overruled by them, The plaintifE in that case derived 
title through an act of congress to a railroad company granting it 
certain land. The défendant claimed under a patent of the United 
States. It wias held that the latter was a cloud upon plaintifPs title, 
but neither counsel nop tlie court gave any attention to the ques- 
tion of possession, or its efEect on the jurisdiction of the court. The 
later cases are explicit in this regard, and show that the remedy at 
law is complète. 

The case of EaUroad Co. v. Stanley, 49 Fed. Rep. 263, decided by 
Judge Ross, in the circuit court of the southern district, does not 
militate with the views which I hâve expressed. The bill in that 
case alleged a grant to the Texas Pacifie Railroad Company of the 
land in controversy, and that the défendant asserted title under a 
patent from the state. The défendant demurred, on the grounds 
that complainant did not hâve légal title, and did not show that it 
was in possession. Thèse grounds were held, and correctly held, 
to be insufficient. From aught that appears, however, the défend- 
ant may hâve been also out of possession, and the condition of féd- 
éral jurisdiction complète. 

The demurrer will be sustained, and on the ground alone that I 
hâve stated. The other grounds are not passed upon. 

This wUl apply to the cases of Southern Pacific Railroad Com- 
pany V. Goodrich; Southern Pacific Railroad Company v. Malcolm; 
Southern Pacific Railroad Company v. Norton; and Southern Pacifie 
Railroad Company v. J. E. Green. 

Mr. Redding: I should like 30 days, if your honor please, to 
amend, so as to make that allégation sufficient, The Court: Is 
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there any objection to that? Mr. Lieb: No, sir. Mr. Kedding: 
As I understand the niling of the court, it is that we fail to allège 
that the défendant was not in possession, and that is the reason of 
the sustaining of the demurrer. The Court: The ruling of the court 
is that as the complaint does not show complainant is in posses- 
sion, nor show that both it and respondent are out of possession, 
it does not show jurisdiction in equity. Mr. Eedding: That was 
exactly the method that the bill was framed upon, — ^that neither 
plaintiff nor défendant is in possession. It is not alleged that the 
plaintiff or défendant is in possession. The Court: You may 
amend to allège that the complainant and défendant are both out 
of possession. Mr. Kedding: I understand that the b'U does aVege 
that now. That was the intention of the bill, — that neither the 
plaintiff nor défendant was in possession. It is not alleged that 
either the plaintiff or défendant was in possession. The Court: 
There is an absence of allégation. The court holds there must be a 
présence of allégation showing the conditions of jurisdiction. Mr. 
Bedding: I will take 30 days to amend to put the allégation in the 
affirmative that neither the plaintiff nor défendant is in possession. 
The Court: Then the other points of the demurrer wUl be passed 
upon. 



Ex parte DAVIDSON. 
(Circuit Cîourt, D. Washington, N. D. August 23, 1893.) 

1. Courts— Jurisdiction — Waiver op Fokm dp Procbbding. 

On an application t>y the recedver of a railroad for a raie to show 
cause why possession of certain real property should not be surrendered 
to him, where the parties and the subject-matter are within the juris- 
diction, and respondent voluntarily answers asserting a right to the 
premlses, and submitting liis daim for adjudication, he thereby waives 
his objection to the form ol the proceeding. 

2. Public Lakds— What Included in Grant. 

Where ledges or spits or tongues of land projeot out beyond the meander 
line of a bay, they are Induded as part of the fi-actions of sections shown 
on the govemment survey, and conveyed by govemment patent. 

3. Same — Acquisition op Bight to Possession. 

In a ocmtroversy for the possession of such a ledge between the receiver 
of a railroad and one claimlng ownership it appeared that the railroad 
Company had acquired tltle from the patentée to the fractlonai section 
from which the ledge extended; that the person to whose rights the 
claimant succeeded, at the time of the railroad survey, claimed nothing but 
the prlvUege of buming a coalpit, and was afterwards employed by 
the railroad company for the express purpose of holding possession of the 
land for it, and actlng as watchman of the company's property thereon, 
being compensated by money and supplies aiid free house rent; and that 
claimant derived his Interest by purchase from such agent. Held, that 
the railroad company had tltle to the property, and that the receiver was 
entitled to possession. 

4. Same. 

If the land in question did not pass by the govemment patent, the 
tltle remained in the United States, and the right to possession was ac- 
quired by the railroad company when it located Its Une, selected the 
land, filed articles of Incorporation and maps, and secured the approval 
of the secretary of the interior, pursuant to the act of March 3, 1875, 
granting right of way, etc., to railroads. 
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6. Samb— Failure To Perpbot TitlE— RigHt ou- Others TO POSS*SSIt)N. 

The fact that the lajid Is yet unsurveyed, and that the railroad com- 
pany cannot perfeot its tlOe by flling a map witUn 12 montlis after 
govemment survey, as provlded by section 4 of the act, does not entitle 
others to take it under other clalms, as the appropriation of the land for 
railroad purposes takes it out of the body of the public domain; 

6. Samb— Pke-bmption— HoMESTEAD. 

The court will take judicial notice that the lands Burrounding Seattle 
harbor, includlng the land in question, hâve for years been selected and 
known as the site of a city; and as the land is unfitted for, and could not 
be taken as, agricultural land, under the pre-emption law, and is excluded 
from the opération of the homestead law, an individual could not acquire 
title to It simply by living upon and Improving it. 

In Equity. Application by Thomas R. Brown, receiver of the 
Seattle, Lake Shore & Eastern Eailway Company, for a rule on Jacob 
Davidson, to show cause why he should not surrender to the re- 
ceiver possession of certain real property alleged to belong to said 
company. The respondent filed an answer containing exceptions to 
the proceeding for want of jiirisdiction in the court, and also set- 
ting forth an adverse daim to the property, on the ground that the 
same is unsurveyed public land of the United States; that he pur- 
chased improvements thereon from one Lewis S. Rice; and that 
he daims the right to occupy said land and acquire the title under 
the United States homestead law. An issue was joined by a repli- 
cation, and the case was heard upon the pleadings and évidence. 
Exceptions overruled, and flndings and decree for the receiver. 

E. M. Carr, for receiver. 

P. P. CarroU, for respondent. 

HANEORD, District Judge, (orally.) The parties to thîs proceed- 
ing and the subject-matter are within the jurisdiction of the court, 
and the respondent having voluntarily set forth in his answer his 
daim to the premises, and thereby submitted the same for adjudi- 
cation in this summary proceeding, I hold that the objections to 
such form of proceeding hâve been waived. 

In reaching a détermination of the question at issue as to the 
right of possession, it is proper to take into account the character 
and description of the land itself, as well as the grounds upon which 
the parties respectively base their claims to right of possession. 
This land appears by the undisputed testimony in the case to be 
a low ledge or sand spit, extending out from the mainland into the 
harbor of Seattle. In malcing the govemment surveys the surveyor 
took no account of it. It is either land that has been made by ac- 
cretion since the survey was made, or else the surveyor inten- 
tionally or negligently made no note of it as land, and ran the Unes 
so as to leave it outside of the govemment survey. It is "land," 
as distinguished from "tide flats," over which the tide ebbs and 
flows. It lies above the Une of ordinary high tide, and is not land 
to which the state of Washington has any right or claims any right. 
The déclaration in the constitution of this state (article 17) that 
the people of this state assert proprietorship in the shores and beds 
of rivers and navigable waters up to the line of ordinary high water 
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18 sufBcient to exclude tliis from any claim of the state, because, 
by the undisputed testimony in the case, it is above ordinary Mgh 
tide. No claim. therefore can be predicated upon the rigbts of the 
state of Washington. 

It is land to which the United States government had the title, 
and the government is the primary source of title. Whatever 
rights can be claimed by any one must rest upon the laws of the 
United States or a patent or grant from the govemment of the 
United States. Now, the receiver representing this railroad cor- 
poration is the plaintifif in the case, and should, if he prevails at ail, 
prevail by virtue of having shown by the évidence a prima facie 
right to hâve possession ; and after a prima facie showing is made, 
if there appears to be opposed to it a colorable claim, then his right 
should appear by the évidence to be superior or paramount to 
that of the défendant. The government being the source of title, 
the question is whether this railroad company has acquired any 
right to claim this land under the laws of the United States or any 
patent or grant from the government. It appears by the maps 
that, in maldng the surveys, sections were eut into fractions, and 
were made fractional by the shore of this bay, and ail the grants 
or conveyances that the United States has made of those fi'actions 
are grants of land bounded upon tide water. The meander Une 
is not controlling as flxing the boundary; it is simply a séries of 
tangents run at différent angles for the purpose of ascertaining 
approximately the quantity of land in each légal subdivision to 
be paid for. But the navigable water of the bay is the boundary. 
It is true that the décisions establish the rule that conveyances 
of land upon tide water convey no riparian rights; that is, no légal 
title to anything beyond the boundary. But a patent does convey 
title to ail the lands within the established boundaries shown by 
oflScial maps of the government surveys. Hardin v. Jordan, 140 
U. S. 371, 11 Sup. et. Kep. 808, 838; Forsyth v. Smale, 7 Biss. 201; 
Mann v. Land Co., 44 Fed. Eep. 27. Now, the surveys hâve flxed the 
boundaries of those fractions fronting upon the tide water of this 
bay, and I think that, according to the rules established by the 
décisions, whatever ledges or spits or tongues or points of land pro- 
ject out laeyond the meander Une are included as part of the frac- 
tions conveyed by the patents. If that is the correct view of this 
matter, by the chain of title including conveyances from the pat- 
entée of the United States the railroad company has acquired 
the title to this sand spit and owns it. 

In addition to the conveyances, there is undisputed évidence that 
the railroad company had prior possession, and, as against this 
défendant, Davidson, has now the right of possession. It appears 
from the testimony that Mr. Eice was engaged in burning a coal- 
pit at the tlme the projectors of the railroad went there to make 
surveys, and he was living in a cabin close to the bank, and claim- 
ing uothing except the privilège of burning a coalpit there. He 
was afterwards employed by the railroad company for the express 
purpose of holding possession of this pièce of ground for the rail- 
Toad company. He received from persons interested in the com- 
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panj flioney and supplies, G^roceries and provisions were fur- 
ixisbed hîm as compensation for holding possession of that pièce 
of ground for the company, and he continued to receive moneys and 
supplies until the time of his death, for that purpose and with 
that understanding. In addition to that, the house he lived in 
was built by the raUroad company, and he was allowed to live 
in it rent free as a further compensation, or as part of his com- 
pensation for services rendered by him to the company by living 
upon and holding that pièce of ground, and acting as watchman 
to protect the tools and other property that was left upon it be- 
longing to the company. Now, Mr. Bice could no more, by a 
pretended sale of his improvements to Mr. Davidson, give the right 
to possess and occupy that ground than a farmer's hired man could, 
in the absence of the f armer, sell the farm, so as to put him to 
the inconvenience of having to prove his title in order to regain 
possession. The law will not tolerate any such thing as a tenant 
or employé dispossessing his landlord or employer, either by set- 
ting up and claiming adverse possession himself, or by letting 
another into possession. Such an attempt as that is deceitful 
and fraudulent, and something that no right can be predicated 
upon under any conditions whatever. Mr. Eice was- put in pos- 
session of that property, and a house was built for him there, as an 
employé of the company, and he could not dispose of the right 
of possession to another, even one who might deal with him in 
good faith, and without any knowledge of a fraudulent intent 
on his part. 

But Mr. Davidson does not occupy even that position. He never 
saw this ground, according to his own showing, until November, 
1889. The inception of his claim of right was by becoming a 
créditer of Eice, and loaning him money and doing work for him 
with a team, in payment for which he claims that in 1890 Eice 
attempted to deliver it over to him. He had known before that 
time that the railroad company claimed the ground. He had 
known that Mr. Eice was there as an employé of the company, 
and, instead of going to the company to find ont about it, he in- 
quired of Eice, and took Eice's say so. Now, any man buying 
property in good faith, with knowledge that another person had 
a claim before attemptlng to buy it, would go and see that person, 
and flnd out about it, unless he intended to take his chances of 
success in a controversy. So it is plain that Mr. Davidson, in 
buying the property from Eice, knowingly bought merely the 
chances of being able to hold it against the railroad company by 
litigation or otherwise. He is in the position of a man who 
has bought a lawsuit on spéculation. 

I am led to the conclusion that the railroad company has the 
title to the property. It had prier possession. The receiver has 
made a prima facie case, and, as against it, there is only a wrong- 
ful claim of possession at the utmost. 

In regard to the title, this can be said further: that, if this 
pièce of ground did not pass by the patents which the United 
States govemment issued, the titlé remained in the United States 
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up to the time when the railroad coinpany located its Une of 
road, and selected tMs pièce of ground for a station, flled its 
articles of incorporation and maps with the department of 
the interior, and secured the action of the secretary of the in- 
terior in approving it, and thereby, under the provisions of the 
act of March 3, 1875, (Supp. Eev. St. [2d Ed.] 91,) acquired it by 
grant from the United States to the company direct. The act 
does not limit the right of railroad corporations to acquire ground 
for right of v/aj and station purposes to surveyed lands. It plainly 
contemplâtes that railroads may be extended across unsurveyed 
lands, and it simply requires that, after the surveys are made, 
a profile or map shall be filed and approved by the secretary. This 
land was surveyed by an employé of the railroad company, and notes 
of the survey accompanied the map, and there is room to argue 
at least that the secretary of the interior approved this survey. 
But, vFhether that is so or not, the railroad company hâve ac- 
quired the right under said act to hâve possession. If the title 
has not been perfected by filing a map after survey, the land be- 
ing yet unsurveyed, the land is not for that reason exposed to be 
taken under another claim. The appropriation ' of it for rail- 
road purposes takes it out of the body of the public domain, and 
prevents any settler from going upon it and claiming it under 
any of the other land laws of the United States. 

The land is not subject to be taken under the homestead or 
préemption laws. It is not land that can be settled upon and 
taken under either of those laws, or any law that I know of that 
glves an individual the right to acquire title to land by living 
upon and improving it. The land laws of the United States are 
very libéral in giving the people the right to settle upon agricul- 
tural land, and acquire titie to it, and in providing for the sale 
of minerai and timber lands. But this pièce of ground comes 
within the provisions of neither of those laws. It is not minerai 
land nor timber land. It is not land that can be taken as agricul- 
tural land under the homestead law. The terms of the homestead 
law authorize a settler to acquire a homestead upon unappro- 
priated public lands upon which he may hâve flled a pre-emption 
claim, and which may be subject to entry under the pre-emption 
laws. Section 2258 of the Kevised Statutes of the United States 
excepts and reserves certain classes of land from entry under the 
pre-emption law. Among the descriptions of land so reserved 
are lands included within the limits of any incorporated town, 
or selected as a site for a city or town, or used in any way for 
trade or business. 

Now, it is a matter of such gênerai knowledge that the court 
will take judicial notice of it, that the lands surrounding this 
harbor hâve been for many years selected for and known as the 
site of a city. It is true that it has not aU of it been covered and 
occupied by brick buildings or city improvements, but it is — ail 
of it — ^the site of a city, and occupied for purposes of trade and 
business. The land in controversy lies on the water front next 
to tide water, It is not land that can be taken as agricultural 
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îand nnder the préemption law; and, if not under the préemp- 
tion law, then it is excluded under the homestead law.^ Any prê- 
teuse of a man that he lias taken np such a pièce of ground right 
in the harbor of the city of Seattle, as a farm, or to main tain a 
poultry yard upon it, is a transparent sham. The Iand is valuaMe 
for other purposes, and no one would contemplate using it for 
purposes other than those for which it is most raluable; that is, 
as a location for trade and business. As early as 1885 this rail- 
road Company went there, and surveyed this Iand, and entered 
into possession of it for the purpose of business; and, long be- 
fore Mr. Davidson saw it, it waa occupied and actually used for 
business and trade, and was therefore reserved from entry by 
the terms of the pre-emption law. 

On this question as to the right of possession, I hâve no doubt, 
and shall hold, that the receiver is entitled, as against Mr. David- 
son, to hâve immédiate possession of the ground. I direct that 
an order be prepared requiring the respondent within 10 days to 
vacate the premises, and surrender possession to the receiver, 
and the order will be enforeed by proper proceedings, if necessary. 



ADAMS V. SPOKANE DKUG CO. 

(Circuit Court, D. Washington, H. D. October 7, 1893.) 

National Banks— Kecbivbk— Action on Note— Equitable Dépenses. 

In an action at law by the receivei" of a national bank on a note, the 
mater may plead as set-off any debt of the bank to hlm exlsting at the time 
of its failure, as the receiver talîes the choses In action belonglng to the 
bank subject to ail olalms and défenses whlch might hâve been inter- 
posed as against the bank before the liens of the United States and gên- 
erai creditors attached. ïardley v. Olothler, 49 Fed. Rep. 337, foUowed. 

Àt Law. Action by J. H. Adams, receiver of the Citizens' Na- 
tional Bank of Spokane FaUs, against the Spokane Drug Company, 
upon a promissory note. Demurrer to an answer, pleading a set- 
off. Overruled. 

Jay H. Adams, in pro. per. 
Cy Wellington, for défendant. 

HAlîFORD, District Judge. This is an action by a receiver of 
a national bank upon a promissory note for |5,000y given to and 
owned by said bank. The answer allèges that the amount of the 
loan for which said note was given was not actually paid, but 
was credited by said bank to the défendant as a deposit subject to 
check; that thereafter the défendant purchased of said bank 
three bills of exchange on the Chase National Bank of New 
York, for sums aggregating |3,500, and paid for the same, by 
checks against said deposit; that the bills of exchange were pre- 
sented in due course of business, but acceptance thereof was re- 
fused, for the reason that the drawer had failed; that, at the time 
of the suspension of said bank, part of said deposit still remained 
to the crédit of the défendant; that, before the action was com- 
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menced, the défendant tendered to the receiver said bills of ex- 
change, and a sum of money equal to the full amount of the prin- 
cipal and interest due on said note, after deducting therefrom. 
the balance of said deposit and the amount of said biUs of 
exchange, with protest fées, and the tender has been made 
good by bringing said bUls of exchange and money into court. 
The suspension of the bank and appointment of the receiyer oc- 
curred before the maturity of the note. The case has been argued 
and submitted upon a demurrer to said answer. 

In the case of Scott v. Annstrong, 146 U. S. 499, 13 Sup. Ct. 
Kep. 148, the suprême court held that the receiver of a national 
bank took the assets as a mère trustée, and not as a purchaser 
for value; that, in the absence of a statute to the contrary, de- 
mands and choses in action which belonged to the bank were 
in his hands, subject to ail claims and défenses that might hâve 
been iuterposed as against the bank before the liens of the United 
States and the gênerai creditors attached; and that there is 
nothing in the statutes relating to national banks to deprive a 
customer of an insolvent national bank of the right to set off 
a dobt, or obligation of the bank to him, existing at the time of 
its faUure, against a promissory note which did not become due 
uutil after the failure, according to the ordinary rule in equity 
applicable to cases v^herein the reciprocal liabilities of insolventa 
and others hâve to be adjusted, and the judgment of the United 
States circuit court for the southem district of Ohio was reversed 
for error in sustaining a demurrer to a défense similar to the one 
pleaded in this case. I should hâve no diflficulty in reaching a 
satisfactory conclusion, harmonious with the reasoning of that dé- 
cision, were it not for the fact that in the same opinion the learned 
chief justice argues that the statute of Ohio, allowing a set-off 
to be interposed as a défense in an action at law, is not ap- 
plicable as a rule of practice in the fédéral courts; and he makes 
the foUowing emphatic annunciation : "We are of the opinion 
that the circuit court had no power to grant the set-off in ques- 
tion in the suit at law." The reason given is that "légal and 
équitable claims cannot be blended together in one suit in the 
circuit courts of the United States, nor are équitable défenses 
permitted." In England the right to set off a debt due to a de- 
fendant from the plaintitî in an action at law is given by St. 2 
Geo. IL c. 22, § 13, and made perpétuai by 8 Greo. II. c. 24, § 4. 
Most of the states of the Union, if not ail, hâve long ago enacted 
similar laws. We bave such a statute in the state of Washing- 
ton. The practice has prevailed in the courts of this country, 
state and fédéral, for so long, and has been so often sanctioned 
by the suprême court of the United States, that the right of a 
défendant having such a défense to avaU hunself of it would seem 
to be firmly established. 2 Pars. Cont. 734; Partridge v. Insur- 
ance Co., 15 Wall. 573; Dushane v. Benedict, 120 U. S. 630, 7 
Sup. Ct. Kep. 696. In the case last cited, Mr. Justice Gray shows 
that the Pennsylvania law of set-off has been in force nearly two 
centuries. In Scott t. Armstrong the suprême court reversed the 
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judgmeïrt of the circuit court f or not allowing the set-ofl pleaded 
bjr the défendants in that case, and approved the décision of the 
circuit court for the eastem district of Pennsylvania in the case 
of îardley v. Clothier, 49 Fed. Eep. 337, which was an action 
llke tUe one at bar, and in which a similar défense was sustained. 
Considering what was done, notwithstanding what was said by the 
suprême court, I feel warranted in following Yardley v. Clothier. 

ïhe demurrer is therefore overruled, and, the plaintiff having 
elected to stand upon his demurrerj a judgment in favor of the de- 
fendant for costs will be entered. 



UNITED STATES v. ORBGON & 0. R. 00. et aL 

(Circuit Caurt, D. Oregoû. Septeinber 8, 1893.) 

No. 1,982. 

1. Public Lands— Railboad Gbant— Northern Pacipic— Extbnt of Grant, 

Act of July 2, 1864, (13 Stat 365,) which authorized the construction of 
the Northern Paciflc RaUroad from Lake Superior westerly to some point 
on Puget Sound, wlth a branch via the valley of the Columbla river to a 
point at or near Portland, Gr., granted lands In ald of the construction on 
each side of "sald rallroad Une." EeU, that the grant extended to the 
road with Its branch, and not merely to the main trunk Une. 

2. Same— Réservation of "Granted" JLands. 

The grant to the Northern Paciflc Railroad was of "every alternat© sec- 
tion of public land, not reserved, sold, granted • • • at the tlme the 
Une of road is deflnitely flxed and a plat thereof flled in the office of Oie 
commlssloner of the gênerai land office." Uéld, that the réservation of 
"granted" lands was not made in contemplation of a subséquent grajat 
of the same lands to the Oregon & Oalifomia Railroad. 
8. Same— Géant in Pr^senti. 

The grant of land to the Northern Paciflc Railroad conveyied a présent 
title, subject to the right of the United States to re-enter on fallure of 
the railroad to comply wlth conditions subséquent, and made the land so 
conveyed "granted" land, wlthln the opération of the subséquent grant 
to the Oregon & Oalifomia Rallroad, which also reserved "granted" land. 
4. Same— Phiority of Grant. 

The grant of lands to the Oregon & Oalifomia Rallroad did not gain a 
prlorlty over the grant to the Northern Paciflc Railroad, elther by the 
fact that the Oregon & Oalifomia Railroad flled its map of deflnlte loca- 
tion, constructed a portion of its road, and recelved patents for the land, 
before the maps of the Une of the Northern Paciflc Railroad, showing 
the coEfllct of grants, were ffied, or by the fact that no portion of the 
Northern Paciflc was flnaUy constructed on the Une of such maps. 

In Equity. Suit by the United States against the Oregon & Oal- 
ifomia Eaiïroad Company, John A. Hurlburt, and Thomas L. Evans 
to cancel patents, and restore land to the public domain. Défend- 
ants demur, Demurrer overruled. 

Daniel E. Murphy and John M. Gearin, for the United States. 
W. D. Fenton and L. E. Payson, for défendants. 

GILBERT, Circuit Judge. By act of congress of July 25, 1866, 
a grant of lands was made to the Oregon & California Eaiïroad 
Company to aid in the construction of a Une of railroad within the 
Btate of Oregon, beginning at Portland, and running thence to the 
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Southern boundary of the state; thence to connect with a proposed 
line of railroad in California running from the state Une to a point 
of connection with the Central Paciflc Eailroad, in the Sacramento 
Valley. The grant was made in the usual fonn, and covered every 
alternate section of public land, not minerai, designated by odd sec- 
tions, to the amount of 10 sections per mile on either side of the 
line, reserving therefrom lands granted, sold, reserved, occupied by 
homestead settlers, pre-empted, or otherwise disposed of, for which 
lands, indemnity was to be allowed as provided in the act. Under 
the provisions of this act the beneficiary flled its map of deflnite 
location for a distance of 60 miles south of Portland on October 29, 
1869, and upon January 31, 1870, the lands within the grant for 
that distance were by the secretary of the interior withdrawn from 
settlement. A portion of the road was thereupon constructed, and 
commissioners were appointed to examine and report thereon. On 
December 31, 1869, the commissioners reported that the road had 
been duly buUt for the first 20 miles south from Portland. On Sep- 
tember 28, 1870, the commissioners reported the due construction 
of the next 20 miles. Both thèse reports were approved by the 
président, and patents for the lands coterminous with the com- 
pleted road were issued to the Oregon & California Kailroad Com- 
pany, of dates May 9, 1871, July 12, 1871, June 22, 1876, and June 18, 
1877. 

The United States brings this suit to cancel said patents, and to 
restore said lands to the public domain, upon the ground that the 
lands were not within the grant to said raÙroad company, and said 
patents were erroneously issued. There is involved in the suit, ap- 
proximately, 100,000 acres of patented lands, and 120,000 not pat- 
ented. The merits of the controversy are presented upon a démar- 
rer to the bill. It is the contention of the United States that the 
lands were the subject of a grant to the Northern Paciflc Eailroad 
Company prior in date to the grant to the Oregon & California 
Eailroad Company, and that, therefore, they were not included in 
the grant to the latter company, but were, upon the other hand, 
expressly excluded therefrom by the words of réservation, whereby 
prior "granted" lands were taken out of the opération of the later 
grant. 

On the 2d day of July, 1864, by act of congress, the Northern Pa- 
cific Eailroad Company was incorporated. 13 Stat. 365. A por- 
tion of section 1 provides as follows : 

"And said corporation Is hereby authorized and empowered to lay out, locate, 
construct, ftimish, maintain and enjoy a continuons railroad and telegraph 
Une wltli the appurtenances namely, beginnlng at a point on Lalce Superior 
in the state of Minnesota or Wisconsin; thence westerly by the most eliglble 
railroad route as shall be determlned by said company, within the territory 
of the United States, on a line north of tiie forty-flfth degree of latitude, to 
Bome point on Puget sound, with a brajich via the valley of the Columbia 
river to a point at or near Portland in the state of Oregon, leaving the main 
trunk line at the most suitable place, not more than three hundred miles from 
Its western terminus. Sec. 2. And be it further enacted that the rlght-of- 
way through the public lands be and the same is hereby granted to said 
Northern Paolflo Railroad Company, its successors and assigns, for the con- 
■truction of a railroad and telegraph as proposed; and the right, power and 
authorlty Is hereby giveu to said corporatiou to take from the public lands 
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adjacent to the Une of sald road, matertal of earth, stone, timbef, etc., for thc 
constractlon thereof. Sald way is granted to sald railroad to the extent of 
two hundred feet In widtli bn each ^de of sald railroad, wliere It may pass 
througli the public domain, includlng ail the necessary ground for station build- 
ings, workshops, dépôts, macliine shops, switches, side tracks, tumtables, 
arid water stations, and the right-of-way shall be exempt from taxation withln 
the terrltorles of the United States. The United States shall extinguish as 
ràpldly as may be consistent with public poUcy and the welfare of the sald 
indiansi the Indian tlUes to aU lauds faUlng under the opération of thls act, 
and acaiilred in the donation to the road named in this blll. Seo. 3. And 
be It further enacted, that there be and hereby Is granted to the Northern 
Pacifie Railroad Company, Its successors and assigns, for the purpose of aid- 
ing in the construction of sald raUroad and telegraph Une to the Pacific Coast 
and to sectii'e a safe and speedy transportatlon of the mails, troops, munitions 
of war and public stores over the route of saJd Une of rail way every altemate 
section of pijbUc land, not minerai, designated by odd numbers, to the amount 
of twenty altemate sections per mile on each side of sald railroad line as 
said colnpany may adopt through the terrltoriea of the United States, and ten 
alternat© sections of land per mile on each side of sald railroad whenever It 
passes through; any state, and -whenever on the Une thereof the United States 
hâve full title, not reserved, sold, granted or otherwise approprlated, and free 
from pre-emption or other daims or rlghts at the tlme the line of said road i» 
deflnltely flxéd, and a plat thereof flled in the ofllcé of the commissioner of the 
gênerai lakd office; and whenever prlor to sald time any of said sections 
ôr parts of sections shall hâve been granted, sold, reserved, ocoupled by home- 
stead setûera (fv pre-empted or otherwise dlsposed of , other lands shall be 
selected by sald company in Heu thereof under the direction of the secretary 
of the inîterlor In altemate sections, and designated by odd numbers, not 
more than ten miles beyond the Itmits of said altemate sections; provided 
that if sald route shall be found upon the Une of any other railroad route, to 
aid In the construction of which lands hâve been heretofore gi-anted by the 
United States as far as the routes are upon the same gênerai line, the amount 
of land heretofore granted shall be deducted from the amount granted by this 
act," etc. 

Section 6 provides that the président of the United States shall 
cause the lands to be surveyed for 40 miles in width on both sides of 
the entire line of said road after the gênerai route shall be flxed, 
and as fast as may be required by the construction of said railroad, 
etc. 

The défendants raise a question of construction of thia act, 
which, if well taken, disposes of the controversy at the outset. 
They urge that the grant îs to be strictly construed against the 
grantees therein named, and that by the terms thereof land is 
granted Only in aid of the construction of the main line of the North- 
ern Pacific, and not in aid of the branch line by way of the Columbia 
River Talley to Portland. I do not so construe the language of the 
grant. The act authorized the company to build and operate a con- 
tinuons road, "beginning at Lake Superior and nmning thence 
westerly to some point on Puget sound, with a branch line via the 
Columbia River valley to Portland.'' It then granted to the com- 
pany permission to take material for the construction of "said road" 
from the public lands adjacent thereto, and gave a right of way 
upon public lands 200 feet "on each side of said railroad." It grant- 
ed lands in aid of the construction, and the grant extends to lands 
on each side of "said railroad line," and makes the further provision 
that as soon as the gênerai route is flxed the président shall cause 
the granted lands to be surreyed for 40 miles on both sides of "the 
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entire Une." Throughout the act the référence is to the road with 
its branch, as a single Une or road. In tke words of the act the 
grant of land is coextensive with the grant of right of way and the 
grant of other privilèges. There is as much reason for conflning 
the grant of way to the main trank Une as for conflning the grant 
of subsidy to that portion of the road. The road with its branch 
is referred to as one road in the act, and we hâve no warrant for 
sayîng it is not properly so described. 

In view of the subséquent action of the company, however, it 
becomes inunaterial whether or not there was a grant in aid of the 
branch Une. Under the ternis of the act the company had the power 
to locate the main Une by the vaUey of the Columbia river if it 
so chose, and, as will be seen, that route was subsequently selected, 
and maps were filed in accordance therewith, and, whatever rights 
the Northern Pacific Company acquired to the definite sections 
of land involved in this suit, it obtained by reason of so locating 
its main Une. Thèse lands being included in the gênerai terms 
of the grant in aid of the construction of the Northern Pacific Eaîl- 
road, it is obvions that they were excluded from the opération of the 
grant to the Oregon & Califomia Company, unless (1) they are 
within the réservation contaîned in the grant to the Northern 
Pacific Company ; or (2) the f ailure of that company to construct its 
road via the Columbia Hiver valley, and to comply with the con- 
dition subséquent upon which the grant was made, operated to 
take the lands out of the réservation contained în the grant to the 
Oregon &, California Company, whereby aU "granted" lands were 
excepted therefrom. 

It is urged by the défendants that the réservation contained în 
tiie grant to the Northern Pacific Railroad Company expressly ex- 
cludes from that grant the lands in question in this suit. That 
grant was of "every alternate section of public land," etc., "not 
reserved, sold, granted," etc., "at the time the Une of said road is 
definitely fixed and a plat thereof filed in the office of the commis- 
sioner of the gênerai land ofiice; and whenever prier to said time 
any of said sections or parts of sections shall hâve been granted 
• • * or otherwise disposed of, other lands shall be selected 
by said company in lieu thereof." The argument is that, inas- 
much as prior to the time of flxing the definite Une of the Northern 
Pacific Railroad a grant of the same lands was made to the Oregon 
& Calîfomia Company, the lands faU within the description of 
"granted" lands, which are expressly excepted from the opération 
of the prior grant. In other words, while the lands in controversy 
were not "granted" lands at the time of the grant to the Northern 
Pacific Company, so as to be excluded from the lands conferred 
upon that company at that time, yet, within ihe time limîted there- 
after in which that company could establîsh its right thereto, they 
were withdrawn from that grant by the act of congress whereby 
they were bestowed upon another company, and that the contin- 
gency of such withdrawal and subséquent disposai was contemplat- 
ed and provided for in the prior grant when the exception of granted 
lands was incorporated therein. 
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It l8 tt!É%ë9'tKat tSere wâs no law to prohibît a second coUdHSonaJ 
grant of tïïè samè lands in aid of a second railroad "belore anjthing 
should hâve befen done by thé flrst cçiapany, and with the under- 
stahding that whatever should be taken by the second company 
should be iû. subordination to the rights of the Ûrst company. It 
may be conceded that the power of congtess in this direction waa 
plenary. But the question hère is not what congress had the power 
to do. It is, what did congress do? What was the intention of 
congress in inserting the réservation of granted lands from the 
opération of thé flrst grant? In the light afforded by the policy of 
the government in relation to the disposition of the public lands in 
aid of raîlroad construction, and in view of the settled doctrine 
of the courts in relation to the nature of the title which passes 
under such grants, it would seem that the réservation of "granted" 
lands was not made in contemplation of a subséquent bestowal of 
the lands in aid of another road. Under such a construction the 
object of the flrst grant would be liable to be wholly defeated by 
a second grant, and the beneflciary of any railroad grant, while 
complying strictly with the conditions imposed thereupon, might 
be depr'ived of the aid upon which the construction of its road de- 
pended. 

In Missouri, etc., By. Co. t. Kansas Pac. Ry. Co., 97 U. S. 498, the 
réservation in the flrst grant was of lands which were not "sold, 
reserved or otherwise disposed of by the United States and to which 
a pre-emptîon or homestead claim had not attached at the time 
the line was definitely flxed." The court in construing ihe grant, 
speaMng by Mr. Justice Field, said: 

"As the sections mentioned could only be known when the route of the 
road was establïshed, which might not be for years, the government did 
not intend to withhold the lands In the mean time from occupation and sale, 
and thus retard the settlement of the country, nor to exclade the land from 
appropriation for public uses. And the object of the réservation was to 
protect the acquisition of rights In this way to lands falling within the 
llmits of the grant, and to exclude from its opération lands specially reserved 
and lands of à spécial character, such as minerai lands, other than those of 
Iron or coal, the sale of which was seldom permltted anywhere, and swamp 
lands. The grant made was In the nature of a float, and the réservations 
excluded only spécifie tracts to which certain Interests had attached before 
the grant had become deflnite, or which had been specially withheld from 
sale for public uses, and tracts having a peculiar character, such as swamp 
lands or minerai lands, the sale of which was then against the gênerai policy 
of the government. It was not within its language of purpose to except 
from its opération any portion of the designad:ed lands for the purpose of aid- 
Ing in the construction of other roads." 

In the récent case of St. Paul & P. E. Co. v. Northern Pac. E. Co., 
139 U. S. 17, 11 Sup. et Eep. 389, the court said: 

"We are of opinion that the exception In the act making the grant to 
the Northern Pacific Eailroad Company was not intended to cover other 
grants for the construction of roads of a similar character, for this would 
be to embody a provision which would often be répugnant to and defeat 
the grant itself." 

But the grant to the Oregon & California Eailroad Company 
contained a like réservation of "granted" lands, and it is next to 
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be considered whether the lands in controrersy were bo aflected 
by the grant to the Northern Pacific Company that at the time tiie 
grant to the Oregon & California Company took effect they were 
"grahted" lands, and were therefore not within the opération of 
the latter grant. The nature of the grant itself, and the title that 
passed thereunder, is well settled by numerous adjudications. In 
St Paul & P. E. Co. V. Northern Pac. R. Co., 139 U. S. 5, 11 Sup. Ct. 
Rep. 389, Mr. Justice Field said, spealdng for the court: 

"As seen by the terms of the third section of the act, the grant is one in 
praesenti; that Is, It purports to pass a présent title to the lands designated 
by altemate sections. * • * The language of the statute Is that 'there 
be and hereby is granted' to the Company every altemate section of lands 
designated, whlch implies that the property itself passed not any spécial 
or Umited interest in it. The words also Import a transfer of a présent title, 
not a promise to transfer one in the future. The route not belng at the 
time determined, the grant was in the nature of a float, and the title did 
not attach to any spécifie sections untll they were capable of identification, 
but when once identlfied the title attaohed to them, as of the date of the 
grant, except as to such sections as were speciflcally reserved." 

The grant therefore conreyed a présent title subject to be de- 
feated upon a failure to comply with the conditions subséquent, 
but the right of re-entry was vested only in the grantor, the United 
States. The United States alone could déclare a forfeîture. 

The Northern Pacific road was never constructed via the Co- 
lumbia Eiver valley, or coterminous with thèse lands. On March 
6, 1865, a map known as the "Perham Map," and intended by the 
Company as a map of gênerai route of the road, was forwarded to 
the secretary of the interior by the président of the company, to- 
gether with a letter, in which the président said: 

"Under authority of the board of directors of the Northern Pacific Railroad 
Company, I hâve designated on the accompanying map. In red Ink, the gên- 
erai Une of this railroad from a point on Lake Superior, in the state of 
Wisconsin, to a point on Puget Sound, in Washington Teriitory, via the Co- 
lumbia river, adopted by said company as the Une of Its railroad, subject 
only to such variations as may be found necessary after more spécifie sur- 
veys,"— and requested that "the lands granted to the company be withdrawn 
from sale in conformity with law." 

The map was drawn in the manner indicated in the président'» 
letter. The Une intended for the main Une followed the north bank 
of the Columbia river to a point at or near Portland, and thence 
to Tacoma, on Puget sound, where it was met by the branch Une 
which crossed the Cascade mountains. The map was disapproved 
by the commissioner of the gênerai land oiïice, and his disapproval 
was afflrmed by the secretary of the interior. The question of the 
effect of this map was before this court for adjudication on March 
1, 1890, in the case of U. S. v. Northern Pac. E. Co^ 41 Fed. Eep. 
842; and it was held by Judge Sawyer that the company had the 
right, under the act of July 2, 1864, to locate îts main Une by way 
of the Columbia river through Portland, and that the Perham map 
was a map of gênerai location, and that the failure of the secretary 
of the interior to give notice thereupon of the withdrawal of the 
lands from pre-emption, sale, etc., could not affect the r'ights of the 
company, for the act itself withdréw the lands upon the âling of the 
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fmap, or, as expressed in tlie act, "after tlie gener?il rOuté stall tave 
feeen flxed," which was done by flling the map ôf the route selected. 
The court said: 

"The Company, by flling the map, had Indicated Its Une, and the grant, 
before uncertaln, now became certain and attached to the odd sections ot 
the land withln the 40-mlle llmlt No notice was requlred to be glven by the 
secretary;" cltlng Buttz v. Eallroad Ck)., 119 U. S. 55, 7 Sup. Ot Kep. 100. 

It is urged that the décision loses its force as a précèdent fron? 
tlie fact that the rejection of the Perham map by the commissioner 
of the land office and by the secretary of the interior was not 
brought to the attention of the court. It appears that the facts in 
regard to the Perham map were in that case agreed upon by the 
stipulation of the parties to the suit. It was stipulated that the 
map showed "the preliminary location of the company's railroad 
line from a point on Puget sound," etc., and that "no action was 
taken by the interior department upon the map, or the request ac- 
companying it." I am unable to perceive how the action of the 
offlcers of the department could hâve affected the question that was 
then before the court. The matter under considération was the 
action of the Northern Pacific Eailroad Company, not what was 
done by the offlcers of the gênerai land office. Their action could 
not affect the question that was then before the court, or the ques- 
tion that is now presented in this case. 

The inquiry is whether or not the Northern Pacific Company 
flxed the line of its gênerai route as early as March 6, 1865, by mak- 
ing and flling the Perham map. That the map, when flled, was 
unsatisfactory to the offlcers of the government, or was disapproved 
by them, is a matter foreign to the question. Whether or not it 
was a map sufficient for the purpose indicated must be determined 
by recourse to the map itself. The inquiry is not aided by référ- 
ence to the action of the offlcers of the interior department. They 
, were not clothed with power to préjudice the rights of the company. 
But, when their action is further considered, it appears that the 
extent of their disapproral was their refusai to withdraw the adja- 
cent lands from settlement. This could not prevent the with- 
drawal, for, as said in the décision just quoted, the law itself made 
the withdrawal. The commissioner said : 

"The évidence requlred of the route, under the establlshed rullng of the 
department, is a connected map showing the exact location; the map Indl- 
catlng by flagstaflfs the progress of the survey. * ♦ * That proof is requlred 
to show the précise portions of each section or smallest légal subdivision eut 
by the road. * ♦ • Now, in this vlew, the commissioner reports that no 
withdrawal should be ordered untU the map of actual survey, authentlcated 
as indicated, shall be flled In the district and gênerai land offices." 

It wUl thus be seen that in the estimation of the offlcers of the 
gênerai land office the Perham map was insufficient, because it was 
not a map of the final and definite location of a snrveyed road, and 
because it had not also been filed by the company in the district 
land offices in which the lands were situate, neither of which is re- 
qulred by the act. 

In construing this act in Buttz v. Bailroad Co., 119 U. S. 55, 7 Sup. 
et. Eep. 100, Mr. Justice Pield said: 
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"Tlie gênerai route may be considered as.fixed -wlien Its gênerai course and 
direction are determined after an actual examination of the country, or from 
a knowledge of it, and Is designated by a Une on a map showlng the gênerai 
features of the adjacent country, and the places through or by whlch it will 
pass. * * * When the gênerai route of the road Is thus flxed in good 
faith, and information thereof given to the land department by filing the map 
thereof with the commissioner of the gênerai land office, or the secretary of 
the interior, the law withdraws from sale or pre-emption the odd sections, to 
the extent of forty miles on each side." 

It is contended furtàer that the grant to the Northern Paciflc 
Company of July 2, 1864, is wholly superseded and canceled by the 
joiiit résolution of congress of May 31, 1870, (16 Stat. 378,) and that 
whatever rights that company has in the public lands it takes from 
the latter date, having accepted the grant contained in the joint 
résolution in lieu of the earlier grant. I do not so understand the 
joint resolution. It begins with a récognition of the incorporation 
of the company under the prior act. It proceeds to confer upon the 
company power to mortgage its property. It expressly authorizes 
the company to make the change in its Une by constructing the 
main line down the vaUey of the Columbia river, with power to 
buUd a branch line across the Cascade mountains, as indicated in 
tihe Perham map. It recognizes the existence and perpétuation of the 
prior land grant by providing for the substitution of other lands "in 
the event of there not being in any state or territory in which said 
main line or branch may be located, at the time of the final loca- 
tion thereof, the amount of lands granted by congress to said com- 
pany within the limits prescribed by its charts." There is in the 
joint resolution other récognition of the "grants and duties" pro- 
vided for in the act of incorporation, and nothing can be found in- 
dicative of a purpose to abrogate the prior act, or to substitute a 
new and independent grant therefor. 

On the 13th day of August, 1870, the company flled a second map, 
designating the main line by way of the north bank of the Columbia 
river, as in the Perham map. It was a map of deflnite location, 
and thereupon the secretary of the interior formally withdrew the 
lands, and issued his notice. Whatever objection may be urged to 
the Perham map, it must be conceded that the map of August 13, 
1870, in ail respects, complied with the act, and that then, if not 
before, the line of the Northern Pacific road became deflnite and 
fixed. In the view I take of the law, it would maké no différence 
with the rights of the parties to this suit if the Perham map had 
not been flled. The grant to the Northern Paciflc being prior in 
date to the grant to the Oregon & California, and the réservation of 
granted lands from the first grant being held not to refer to lands 
subsequently granted in aid of another road, the flrst grant re- 
mained prior and superior to the second, and there could be no re- 
versai of the order of their priority, resulting either from the fact 
that the grantee, under the junior grant, flled its map of deflnite 
location, and constructed a portion of its road, before any map was 
flled of the line of road under the older grant, or from the further 
fact that in the final construction of the Northern Pacific road no 
portion thereof was established upon the line either of the Perham 
map or the map of 1870. Congress did not offer thèse lands to the 
v.57F.no.8 — 57 
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compétition of theitwo'coBapanieSj and it was not the intention that 
the more diligenit of the two corporations should seeure them. 

I bold tbati tlie failûreçif the Ndi?tliern Pacific to construct its 
road 'bj way of the Columbia River vàlley, the forfeiture of its grant 
therefor declared by congress in 1890, and the construction by the 
Oregon & Galifornia Company of its road in apt time under its 
grant of July, 1*866, are ail matters foreign to the question under 
considération. The fact remains that the lands in controversy 
were granted lahds at the time the grant to the Oregon & Galifornia 
Company took effëct. They were, therefore, not the subject of the 
grant to that company. When that grant was made the bénéfi- 
ciai^ theïeof hàd full notice of the prior grant, and had reason to 
undêrstand that the lands so devoted to aid the construction of the 
other road were not within the purvlew of its own grant, and were 
not promised it by the United States. Under thèse circumstances 
it cannot be justly said, as urged by counsel for the défendants, 
that thê United States is now placed in the attitude of breaking 
faith with the Oregon & California Company. That patents were 
issued to' the défendant company for thèse lands does not affect the 
décision of this case upon the demurrer. The public lands of the 
United States are held in trust for the people, and cannot be dis- 
posed of by the unauthorized acts of the agents or offlcera of tiie 
governmènt. The demurrer to the bill must be overruled. 



CONSOLIDATED lOB-MACH. 00. v. TBENTON HYGEIAN ICB 00. 
(Circuit Court, D. New Jersey. September 26, 1893.) 

1. New Trial— Miscoîtddct of Jurt— "Qtjotibkt" Vbbdict. 

A verdict obtalned by taklng one-twelfth of the aggregate amount of the 
several estimâtes of ttie jurors is not objectlonable -wlien there was no 
antécédent agreement to be bonnd by tbe result, and when each juror 
dellberately assentèd to and accepted flie amount thus ascertained. 

2. Bame— Evidence— Afpidatit of Jdbor. 

It is agalnst public pOUcy to receive the affidavit of a Juror for the 
purpoije Of impeaching a verdict by showlng that it was a "quotient" 
verdict. 

8. SaME— MiSCONDDOT OF JUBT— WhAT ConSTITUTES. 

In an aotlpn to recover the price of an Ice plant sold, where the défense 
was rested largely upoh the aUeged poor quallty of ice produced, it waa 
hlghly improper for Juror^ on encounterlng one of defendant's ioe 
wag6ns durlng the trial, to examine the ice, and test its quallty for them- 
selve* 

4. Same-*-Waiveb by Pabtt. 

Where,! however, sueh mlsconduct had corne to the knowledge of the 
d^feated party, before he had closed hls testimony, and he nevertheless 
went on with the trial, and dld not call the matter to the court's atten- 
tion hintil after the return of the verdict, he walved hls right to object 
theretb, and could not hâve a new trial on that groimd. 

At Law. Action by the Consolidated Ice-Machine Company 
against the Trenton Hygeian Ice Company to recover the price 
of an ice-machine plant. There was a verdict for plaintifif, and 
défendant now moves for a new triaL Motion denied. 
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John H. Kitchen and Gilbert CoUins, for plaintifl. 
0. H. Beasley and Allan L. McDermott, for défendant. 

GEEEN, District Judge. TMs was an action brought by the 
plaintiff against the défendant to recover the considération price 
of an ice plant made, constructed, and set up by the plaintiff for 
the défendant in the city of Trenton. The défendant insisted that 
the ice plant was in varions respects defecti^e, and not in ac- 
cordance with the written contract which had been made by 
the parties; that it was impossible to produce good, merchantable 
ice by it when in opération; and that in conséquence of the im- 
pure character of the ice which had been made by the machine 
great loss had accrued to the défendant. Upon the trial the 
jury rendered a verdict in favor of the plaintiff for $78,363.42. A 
motion ^as immediately made for a new trial, and two causes 
were assigned therefor: (1) That the verdict which had been ren- 
dered was technically a "quotient" verdict; (2) that the verdict 
was invalid because of the misconduct of the jury during the trial. 

While it may be accepted as settled that a verdict rendered in 
pursuance of an agreement by the jurors to accept one-twelfth 
of the aggregate amount of their several estimâtes, without the 
assent of their judgment to such a sum as their verdict, is in- 
valid, yet it is equally well settled that, although jurors divide 
the aggregate of their several estimâtes by 12, and return the 
quotient as their verdict, it will not be held to be legally objec- 
tionable if, after the amount has been ascertained, the respective 
jurors deliberately assent to and accept the amount so obtâined 
as, in their opinion, a just verdict, and so return it. The essen- 
tial ingrédient of a "quotient" verdict which renders it pbjec- 
tionable in the eye of the law is that there should be an anté- 
cédent agreement between the jurors to accept the resuit of the 
division without hésitation as the proper and true verdict to be 
rendered. The testimony taken on the rule to show cause in this 
case shows that upon the suggestion of one of the jurors, after 
the jury had retired to their room for the considération of the is- 
sues to be decided by them, it was agreed that each juror should 
Write ùpon a slip of paper that amount which should be allowed 
to the défendant for the damages which the défendant claimed to 
hâve sustained by the imperfect condition and opération of the 
ice plant after it had been delivered to it, and that the total 
amount of thèse sums should be divided by 12, and the resuit, if 
satisfactory, should be the verdict on that branch of the case. It 
will be noticed that this proposed course of action related to but 
one of the varions défenses which had been interposed by the de- 
fendant to the plaintiff's claim. The afSdavit before the court 
shows that this agreement was attempted to be carried out but 
in fact was carried out only partially; for the resuit turned out 
to be so unsatisfactory, when the division was made, that a num- 
ber of jurors declined to accède to it, and insisted that another 
ballot should be taken. Even that produced an unsatisfactory 
resuit. And stUl another attempt was made — ^in fact, five or six 
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in ail — before the sum was produced wMch seemed to be satis- 
factory to ail the members of the jury. When that sum was ob- 
tained by the division as described, each juror, without excep- 
tion, a^ented to it, ;and adopted it as the fair and just allowance 
which ëhoTild be made to the défendant for the damages which it 
clâimed, àind rendèred it in open court as their true verdict. 

Such ^ verdict, so obtained and so assented to, without the 
antécédent agreement to be bound by it, which seems to hâve 
been waîlting in this case, is not objectionable as a "quotient" 
verdict But, even if it were so objectionable, the only évidence 
that the verdict was arrived at in this manner is the aflfidavit 
of onë of the juroi-s who was himself guilty of the alleged 
miscondùct, if it was misconduct. Such an affidavit from a juror 
cannot be received to impeach his verdict, or to show what tran- 
spired ifi the jury room among his feUow jurors while engaged in 
the cohs'ideration of the case in question. Public policy, sound 
rea^on, sire wholly against it. To admit such évidence would tend 
to def eat the solrann act of the jury, done under the solemn obli- 
gation of ah oath publicly taken in a court room, and would open 
the door widely to iniquitous influences, resulting always in in- 
justice. It must be rejected. There is absolutely therefore no 
légal évidence before the court that the verdict in this case was 
arrived at in any other manner than fairly and justly; hence this 
reason fàjls to the ground. 

; The Uïain issue in this case chiefly concerns the insufficiency of 
the ice plant erected by the plaintiff for the défendant under a 
writtencôn tract, especially with référence to the character of 
the ice proiduced by it when in opération. The plaintiff claimed 
that the ice plant was in good condition, and would produce, if 
propèi*ly operated, gbod, pure, merchantable ice. The défendant 
denied this, and it was the chief contention in the cause. During 
the trial it àppears, by the affidavits presented to the court on 
this motion, that a wagon fllled with the ice made by the plant 
in qfaèstion happened to be at the door of the courthouse as the 
jurors #ere passing out at recess, and that some of them, seeing 
it, çlosely examined the ice,- tasted it, smelled it, and criticised it; 
and this conduct on the part of the jury is assigned as a second 
reason for a new trial. It is hapdly necessary to say that a cause 
should be decided by a jury solely upon the évidence produced 
before it legally during the trial, in the présence of the court, 
and that it is highly improper for a jury, or any member of 
it, to acquire information or knowledge touching any issues 
pending in the cause in any other way. It was an important 
question whether the ice made by this ice plant in every respect 
accorded with the guaranty of its character which the plaintiff 
had made as a considération for the exécution of the contract in 
question. A large amount of évidence had been taken pro and 
con upon this issue. Beyond question, those jurors who saw fit 
to investigàte, for the purpose of informing themselves as to the 
character of the ice made by the plant, that load of ice which 
was standing before the courthouse, did a highly improper act. 
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Such évidence was wholly illégal, and should hâve received no at- 
tention by any jury, nor should it hâve been permitted to hâve any 
effect upon the action of the jury. Had the matter been brought 
to the attention of the court immediately upon its becoming known, 
as it should hâve been, in ail probability the trial would hâve 
been then and there terminated. But the évidence is that the 
incident occurred while the testimony was in the course of being 
taken. It was known to the défendant almost immediately and 
before it had closed its testimony; and yet, after it was so known, 
witnesses were sworn on both sides, testimony taken, the cause 
summed up by the counsel, the jury charged by the court, and 
the verdict rendered, without any référence being made to it 
in any manner. 

The failure to act promptly in matters of this sort is often 
fatal, and it must be held to be so in this case. A party cannot 
be permitted to lay by, after knowledge of a matter of this char- 
acter, and speculate upon the resuit, complaining only when the 
verdict is unsatisfactory. As was stated by Judge Shipmàn in 
Berry v. De Witt, 27 Fed. Kep. 723: 

"A party cannot know dnring the trial a fatal objection arising from the 
misconduct of a jurer upon the trial, and yet keep sUent, and then seek to 
take advantage of It in the event of an adverse verdict. The effect of the mis- 
conduct by the jurer is lest if it Is not complained of by the Injured party 
as soon as he knews of it." 

As stated in this case, complaint was not made untU the re- 
suit of the trial was known. Such lâches destroys the defend- 
ant's right. 

The rule to show cause is discharged. 



WHITENACK v. PHILADELPHIA & R. E. CO. 
(Circuit Court, D. New Jersey. September 26, 1893.) 

1. Pleadestg— Genbkal Demureeb to Bbvbkal Plbas. 

A gênerai deinurrer which is filed to several pleas must be overruled if 
any one of the pleas is good. 

2. Nuisance— Pleading — Limitation of Actions. 

In an action at law in a fédéral court in New Jersey for the maintenance 
of a nuisance, a plea of the state statute Umlting actions for nuisance to 
a perlod of six years is good, it being neeessary to plead the statute 
in erder to limlt the recevery to that time. 
8. Samb— When Action Lies. 

An action at law for a prlvate nuisance may be maintained agalnst a 
person who actively maintaina a nuisance originaUy erected by another, 
even though défendant bas never been notified to abate the same. 

At Law. Action by Agnes Whitenack against the Philadelphia 
& Reading Eailroad Company to recover damages for the main- 
tenance of a nuisance. On demurrer to the pleas. Demurrer 
overruled. 

H. M. T. Beekman, for the demurrer. 

John R. Emery and S. H. Grey, opposed. 
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GEEEN, District Judge. The déclaration in this cause, as 
amended, chargés the défendant with having contributed to the 
maintenance of a certain embankment, piers, and bridge, which 
its lessors had wrongly built, constructed, and maintained across 
the Raritan liver, neàr the lands of the plaintiff, which caused the 
waters of the Earitan to be backèd upon the plaintiff s land, and 
inflict great damage there. To this déclaration the défendant flled 
three pleas: First, the plea of gênerai issue; second, the plea 
of the statute of limitation; and, third, that the défendant had 
had no notice from thé plaintiff to abate the nuisance, although 
it was not the erector of the embankment, but simply the lessee 
thereof. To the last two pleas the plaintiff filed a gênerai de- 
murrer. It is well settled by the law of pleading that if but a 
single demurrer is flled to a déclaration containing sereral counts, 
if any count be deemed good, judgment must be given against the 
demurrant; and so, if the défendant plead several pleas, ail of 
which are demurred to, judgment must be given for the défend- 
ant, if either of the pleas be good. 1 Chit. PI. p. *665, note 3. This 
principle is recognized in this state in the case of Hudson v. In- 
habitai^ts of Winslow, 35 N. J. Law, 437. In this suit there were 
10 spécial pleas. Some of the pleas were held to be good, and 
others bad. In delivering the opinion of the court. Justice Beas- 
ley says: "As some of the pleas contained in the demurrer are 
good, the défendants are entitled to judgment." The same rule 
prevails in the fédéral courts. In case of U. S. v. Grirault, 11 How. 
22, Mr. Justice Nelson says: "As the demurrer put in is gênerai 
to four several pleas, if any one constitutes a good bar to the action 
the demurrer is bad." 

The first plea demurred to is the plea of the statute of limita- 
tion. I do not see how this can be held to be other than a good 
plea in bar. The action is an action on the case for damages al- 
leged to resuit to the plaintiff from the érection or maintenance 
of an obstruction to a water course, whereby the plaintiff's lands 
are seriously affected by the overflow of water. The Revised 
Statutes of New Jersey expressly déclare that ail actions of tres- 
pass and upon the case shall be commenced and sued within six 
years next after the cause of such action shall hâve accrued, and 
not after. It is well settled that the défendants, to claim any 
benefit of the statute of limitation, must specially plead it, and, un- 
less it be so speciaUy pleaded, damages that may be recovered 
by the plaintiff cannot be limited to the six years immediately an- 
técédent to the commencement of the action. It seems, then, 
that it is a perfectly proper plea for the défendants to interpose 
to this case, so that the cause of the action may be limited, in 
accordance to the statute, to the six years prior to the commence- 
ment of the suit; and, so far as this plea is concerned, the de- 
murrer is overruled, with leave to the plaintiff to reply to the 
plea in question within 30 days. 

The other plea demurred to is to the effect that no notice had 
been given to the défendant that the embankment in question 
was a nuisance, or inflicted the injury complained of, or to re- 
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move tlie same. The allégation in the déclaration is that the 
défendant malntained and continued the nuisance in question 
after it became possessed of the premises on which it was erected. 
I tMnk the principle governing this case is that an action may be 
maintained against a party who continues a nuisance erected by 
another, by actively maintaining it, without notice or request 
to abate it. Whether there has been such maintenance is a ques- 
tion for the jury, but the allégation of the déclaration that it 
was so maintained by the défendant, I think, is not answered by 
a plea that it had no notice to remove it. In fact, it may be 
questionable whether the plea itself , as pleaded, does not amount 
to the gênerai issue. At any rate, I think the demurrer, so far 
as this plea is concerned, was well taken, upon the authority of 
Banking Co. v. Eyerson, 27 N. J. Law, 457< in which case I think 
Chief Justice Green states the law clearly, succinctly, and in ac- 
cordance with justice. 

The resuit, however, is, as this demurrer is gênerai, and one 
plea which has been demurred to has been held to be good, the 
demurrer must be overruled, with costs to the défendants. 



SMITH V. PHILADELPHIA & B. R. CO. 
(Circuit Court, D. New Jersey. September 26, 1893.) 

Damages — Excessive Vekdict. 

In an action to recover damages for erectlng and maintaining an em- 
bankment across a livlng stream, ttiereby throwing bacli the waters upon 
plaintlfE's land to its injury, where the embanltment has been malntained 
for 18 years, and the recovery Is limited by the statute to the last 6 years, . 
the jury should award nothing lor the damage caused by the flrst 12' 
years, and a verdict is excessive whlch apparently includes the entlre 
damage. 

At Law. Action by Abraham Smith against the Philadelphia 
& Reading Eailroad Company to recover damages alleged to hâve 
been caused to plaintifif's land. There was a verdict for plaintlflf, 
and défendant moves for a new triaL Granted, unless verdict is 
in part remitted. 

E. V. Lindabury, for plaintlff. 

John R. Emery and Samuel H. Grey, for défendant, 

GEEEN, District Judge. This is an action to recover damages 
alleged to hâve been caused to the plaintifif's farm by the construc- 
tion and maintenance of an embankment crossing a living stream, 
and what was termed a "freshet-water channel," thereby penning 
back the water upon the land of the plaintiff, causing it to be- 
come wet, boggy, and sour, and washed away in places. The jury 
returned a verdict in favor of the plaintiff for |3,201.84, wherupon 
a motion was made for a new trial. 

A close examination of the évidence satisfles me that a verdict 
against the défendant ought to be maintained. I think the weight 
of testimony is clear that the embankment in question not only 
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attàolutely stopped the flow of a living streairi of water, causing 
it *(> dam back upon the plaintiff's land, rendering it boggy and 
liiarshy in places, but as well interfered with the usual flow of 
the water as it passed across the fann of the plaintiff in times of 
f reshet, changing it in its course almost at right angles, and 
causing an action of the water which apparently inflicted dam- 
age upon the soil. But the verdict in this case, in my opinion, is 
excessive. The embankment in question was built in 1872. No 
suit was commenced for damages until 18 years thereafter. By 
force of the statute of limitation, such suit could only be for such 
damage as was inflicted between 1884 and 1890, when the suit 
was commenced; in other words, for the six years antécédent to 
the date of the writ. It is perfectly clear that the action of the 
embankment upon the water, both of the living stream and the 
waters of the river in times of f reshet, must practically be con- 
stant; hence it is évident that during the 12 years from 1872 to 
1884, if, as this jury found, the embankment is the cause of the 
damage, the land of the plaintiff must hâve been subject to its 
deleterious influence, and hâve been rendered year by year less 
and less valuable. Yet, for ail that damage then inflicted the 
plaintiff is not entitled to recover. Possibly during the six years 
covered by this suit the évidences of damage might hâve become 
more patent. The soil had become gradually water-soaked and 
boggy and marshy, and would make less résistance to the move- 
ment of the freshet water as it swept across its surface, and more 
readily give way and be carried off; hence the damage would seem 
to be greater because it became more visible, when in point of 
fact its visibility was due to thé damage doue during ail the 12 
years previous. 

The jury were sent to view the premises on the application of 
both parties, and saw the land in its présent condition. It was 
undoubtedly an almost insuperable task to guard their minds from 
the èffect of the damages visible on the premises as they saw it. 
In faç't, I may frankly say that I do not see how, from the testi- 
mony in ^ the cause, they could flx deflnitely any sum that would 
exactly meàsure the injury inflicted upon the land [subjected 
to the damaging effect of the water for so many years previously] 
for and during the term of six years which this suit covers. 
The amount of their verdict satisfles me that they gave practically 
the whole amouiit of the présent damage. This, of course, is 
greatly in excess of the amount which should hâve been awarded. 
I hâve found a very great difliculty in reaching a conclusion as to 
what would be considered a fair compensation, but, after careful 
considération, I hâve concluded to sustaiu a verdict for $600, and, 
if the plaintiff is willing to reduce the verdict to that amount, it 
may stand; otherwise, there must be a new trial granted, because 
of the excessive damages awarded. 
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OTTT OP KANSAS CITY v. LEMEN. 
(Circuit Court of Appeals, Eighth Circuit September 18, 1883.) 
No. 270. 

1. MamCIPAL CORPORATIONS— GOVEUKMENTAI- ACTS OF AGENTS— LlABILITT. 

Where the mayor and police of a clty close a circus that Is being held 
on ground clalmed to hâve been dedicated as a public grareyard, they act 
for the clty in its govemmental, not its corporate, capaclty, and the 
maxim "respondeat superior" does not apply, so as to make the clty liable 
In damages for thelr action. 

3. SAME— COHPORATE AOTS. 

A City is not liable in damages for the wrongful act of its mayor and 
police In olosing without color of law an exhibition, wlth the intent to 
injure and oppress the owner thereof. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

At Law. Action by Franli Lemen against the city of Kansas City, 
Mo., for" wrongfully closing an exhibition held by plaintiff in said 
city. Verdict and judgment for plaintifE. Défendant brings er- 
ror. Eeversed. 

C. O. Tichenor, F. F. Eozzelle, and Frank P. Walsh, for plain- 
tiff in error. 

W. 0. Scarritt, for défendant in error. 

Before OALDWEItL and SANBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYEE, District Judge. Frank Lemen filed in the United 
States circuit court for the western district of Missouri a coîn- 
plaint against Kansas City, a municipal corporation of the state 
of Missouri, wherein he alleged substantially the foUowing facts: 
That he was a citizen and résident of the state of Kansas, and 
the proprietor of a show and hippodrome; that, desiring to ex- 
hibit said show in Kansas City, Mo., on the 3d and 4th days of 
May, 1892, he, before that time, lawfully acquired from the own- 
ers of a certain tract of land situated within the corporate limita 
of Kansas City the right to give an exhibition thereon, and that 
he took peaceable possession of said land with the consent of the 
owner, and erected his tents thereon, and that he also fully com- 
plied with ail of the ordinances and régulations of the city with 
référence to such exhibitions as he proposed to give, and obtained 
a license for the exhibition from the proper city authorities, en- 
titling Mm to give two exhibitions, for which he paid to the city 
|20; but that on the day appointed for the exhibition, and just 
before it was to begin, "the défendant, Kansas City, acting by and 
through its mayor, police, and other duly constituted and author- 
ized agents, (the said mayor,) personally consenting and direct- 
ing aJl things, did willfuUy, with knowledge that they were acting 
wrongfully, and without right, and with the intention to harass 
and oppress the plaintiff, and to break up and ruin his said busi- 
ness, with force and violence come upon said land, and with thre^ts 
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and violence did stop plaintifF frqm prosecuting his said business, 
and did put a stop to tliè exhibition of the said show, and did 
then and there threaten and began to tear down and break and 
destroy plaintiff's said tents and property, and did with force seize 
upon the person of the plaintifl and arrest him, falsely pretend- 
ing that he liad violated some city ordinance, * * * and did 
threaten to arrest and imprison plaintiff's employés unless they 
desist f roDi carrying on plaintiff's said business, falsely pretend- 
ing that such employés thereby were violating some ordinance of 
Kansas City; and did stop, prevent, and warn the people from 
coming into plaintiff's said show, and from purchasing tickets 
thereto, * * * and compel and require plaintiff to cancel his 
appointments to exhibit ïiis show at the place and times afore- 
said, and to remove ail his property and effects from said tract of 
land, and did greatly injure and discrédit his said business," etc. 

The answer which was ffled by the city to such complaint (and 
we only state the substance thereof, af ter some portions had 
been éliminated by a' motion to strike out) was as follow's: The 
city. admitted its corporate capacity, and that the plaintiff in- 
tendéd, and had in fact made préparations, to give an exhibition 
at the time ai^d place stated in his complaint. ' It denied, however, 
that the plaintiff had the consent of the owner of the tract of 
land described in his complaint to give an exhibition thereon, and 
averred, to the contrary, that the title to said tract of land was 
vested In the city, as trustée, to be held for the purposes of a 
graveyard, and that it had been so vested and held for more than 
30 years, and that the remains of many persons had been buried 
thereih, and that many were still entombed in said tract of land. 
The city further admitted that a license was issued by it to the 
plaintiff to give an exhibition on said ground, and that he had 
paid $20 therefor; but it averred that the city had no power to 
issue a license for a show in a graveyard; and that the police 
of the city had notifled the plaintiff, prior to the intended exhi- 
bition, that he could not give an exhibition on the ground selected, 
because it was a graveyard, and because an exhibition in such 
place would be a public nuisance, whereupon the plaintiff had 
withdrawn from said premises, and had removed his tents else- 
where to a place within the city, and had given an exhibition for 
two days under the license in question. 

To the foregoing answer a reply was flled, which denied that 
the city held the title to the aforesaid tract of land as a grave- 
yard. It was further averred that in a previous suit brought 
against Kansas City by certain persons who claimed title to said 
tract of land it was judicially ascertained and adjudged that the 
lot was not a graveyard, and that in said suit said last-named 
claimants had recovered the property; and that Lemen acquired 
his right to give an exhibition on the premises under the said 
claimants, they being at the time in the quiet and peaceable 
possession and enjoyment thereof. 

The case was tried before a jury on the foregoing issues, and 
the plaintiff below recovered a verdict against. the city in the 
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sum of $2,200. To reverse the judgment entered upon such ver- 
dict, the plaintiff in error bas prosecuted a writ of error to this 
court 

Several exceptions were taken by the plaintiff in error to the 
action of the circuit court in admitting testimony and in giving 
and refusing instructions, but the view that we bave taken of the 
case only renders it necessary to détermine wbether the court 
erred in refusing to charge that the city could not be held liable 
for the wrong and injury complained of. 

The distinction that exista between the varions powers ordi- 
narUy exercised by municipal corporations bas been pointed out 
on numerous occasions, and is well defined. In exercising cer- 
tain powers, such corporations act for the public at large as gov- 
erning agencies, and for that reason, when so acting, they cannot 
be held liable for a misfeasance. When acting in a public capac- 
ity, as governing agencies, the rule of respondeat superior has 
no application to acts done by the officers of such corporations, 
but the responsibility for a wrongful act rests with the offieer, 
and not with the municipality. In the exercise of many other 
powers devolved upon municipal corporations, commonly termed 
"corporate powers," such bodies act for the spécial beneflt of the 
municipality, or the municipality dérives some profit, émolument, 
or advantage from their exercise, and in such cases the munici- 
pality is liable for acts of misfeasance done by its officers that 
are positively injurions to individuals. 

In Maxmilian v. Mayor, 62 N. Y. 160, Folger, J., says: 

"There are two kinds of dutles whlcli are imposed upon a municipal cor- 
poration: One is of ttiat kind which arises from the grant of a spécial power, 
in the exercise of whicli tlie municipality is as a légal Individual. Tlie other 
is of that kind which arises or Is implied from the use of polltlcal rlghts tmder 
the gênerai law, in the exercise of which it Is as a sovereign. The former 
power is prlvate, and Is used for prîvate purposes; the latter Is public, and Is 
nsed for public purposes. * * * In the exercise of the former power, and 
under the duty to the public which the acceptance and use of the power in- 
volvea, a municipality Is like a private corporation, and is liable for fallure 
to use Its power well, or for any Injury caused by uslng It badly; but where 
the power • * * is conferred not for the immédiate beneflt of the mu- 
nicipality, but as a means to the exercise of the sovereign power for the 
beneflt of ail eldzens, the corporation is not liable for nonuser nor for mlsuser 
by the public agents." Oitlng Eastman v. Meredith, 36 N. H. 284. 

The distinction thus referred to is also recognized in the state 
from which this case cornes, (Hannon v. County of St. Louis, 62 
Mo. 313, 318,) and is stated, and supported by numerous citations, 
in DiUon on Municipal Corporations, (vide éth Ed. §§ 966-968, 
974.) 

In the case at bar we feel constrained to hold that the wrongful 
act complained of was done by the city under color of a power 
which it exercises as a governing agent for the beneflt of the public 
at large, and not for the advantage of the inhabitants of Kansas 
City, except as they form a part of the gênerai public. The estab- 
lishment of a public show, such as a ménagerie, circus, or hipiK)- 
drome, on a tract of land dedicated to a city or town for the pur^ 
poses of a graveyard, and actually used as such, would constitute 
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aiPjiWîo nuÎBa^ce. A city bas no more right to llcense a sÇow 
ol jthat nature in a graveyard than ithas to.license it to loeate on 
the public streets and thoroughfares; and we entertain no doubt 
tbat when a jmunicipality undertakes to prerent or to abate a 
nuisance of that kind by means of ita police force it is acting for 
the State as a gUTerning agency, and not merely in the discharge 
of a purely corporate power or duty. 

In tl^e case of Haskell v. City of New Bedford, 108 Mass. 208, 211, 
Mr. Justice Gray, then on the bench of the suprême judicial court 
of Massachusetts, used the following language: 

"Acts done by the mayor and aldermen, or the mayor alone, to keep the 
streets clear of obstructions, are acts done; by them as publie offlcers, and not 
as agents of the city; and for such acts the city was not liable to be sued;" 
citlng Walcot v. Swampscott, 1 Allen, 101; Griggs v. Foote, 4 Allen, 195; 
Baniey v. Lowell, 98 Mass; 579; and Flsher t. Boston, 104 Mass. 87. 

In !^ cçimparatively récent case — Oulver v. City of Streator, 130 
Iil.;33§, 22 N. E. Eep. 81p— it was hel^ that the city was not lia- 
ble ïpi;; tte négligent act of one of its police ofiQcers while endeav- 
ôring tp eriforce an ordinance forbidding dogs to run at large with- 
ont b'eing muzzled, for the reason that in the making and enforce- 
ment of the ordinance thé city was acting merely as agent of the 
state in the discharge of duties imposed by law for the promotion of 
thé gênerai welfare. The court said that the ordinance was passed in 
pursùance of the police power vested in the municipality, and that 
acts performed in the exercise of that power were done in a public 
capacity as a governing agency, and not for the spécial advantage 
of the municipality. 

It is also very generally held that a city is not liable for wrong- 
ful acts committed by its police offlcers in enforcing city ordinances, 
or in making arrests for alleged violations of law or local ordinances, 
or whilè endeavoring to sUppress an unlawful assemblage, because 
wtjile acting in such matters, police offlcers are not mère servants 
of the municipality, and the rule of respondeat superior does not 
upply. Buttrick v. City of Lowell, 1 Allen, 172; Fox v. Northern 
Liberties, 3 Watts & S. 103; Calwell v. City of Boone, 51 lowa, 687 ^ ; 
Odell V. Schroeder, 58 Hl. 353; EUiott v. Philadelphia, 75 Pa. St. 
347; Dargan v. Mobile, 31 Ala. 469; Little v. City of Madison, 49 
Wis. 605, 6 N. W. Eep. 249; Trammell v. Eussellville, 34 Ark. 105; 
Worley y, lahabitants, 88 Mo. 106; Dill. Mun. Corp, § 975. 

We can entertain no doubt, therefore, that for the acts com- 
plained of in the présent case there is no right of redress against the 
city, assuming them to hâve been done or authorized by the city, as 
stated in the plea, for the purpose of preventing a public exhibi- 
tion on a tract of land dedicated and used as a graveyard. The 
act of the municipality in that behalf was an exercise of a power 
vpsted init to promote the gênerai welfare, as contradistinguished 
frpn;i those corporate powers which it exercises for the spécial ad- 
vaiatage of the municipality. 

It was said in the cpurse of the oral argument that the plea inter- 
ppsed by the city, that tlie tract of land in question was a grave- 
yard, and that the city had acted with a view of preventing its dese- 

1 2 N. w. 614. 
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cration, was a mère pretense; that in fact ît had some ulterior 
purpose in view, and was seeking some private gain or advantage, 
when it committed the wrongfiil acts charged in tlie complaint. 
With référence to tMs statement, it is sufBcient to say tliat no 
such suggestion is found in the pleadings. To the plea that the 
premises were held in trust by the city as a graveyard, that the 
license issued by the city conferred no right to give an exhibition 
at the place in question, and that the city had acted solely with a 
view of preventing a public nuisance, the plaintiff merely replied 
that it was not a graveyard, and that that fact had been judicially 
ascertained and adjudged in a previous suit, whereto the city was 
a party. We think, therefore, that the suggestion above mentioned 
is of no avail to the défendant in error on this record. We must 
take it for granted that the plea interposed by the city was made 
in good faith, and correctly states the purpose which inspired its 
action. 

Furthermore, if it be true, as suggested, that the city knew that 
the premises were not a graveyard, and that they were in fact 
private property, and that it had some ulterior object in view, and 
intended to wrong and oppress the plaintiff, then it is difficult to 
escape the conclusion that the acts said to hâve been committed 
by the police with the sanction of the mayor were so utterly beyohd 
the scope of any corporate power vested in the municipality, that it 
could not be held liable on that ground. Dill. Mun. Corp. §§ 
«68-970. 

Our conclusion is that the circuit court erred in refusing to di- 
rect the jury to flnd a verdict in favor of the city, wherefore the 
judgment of the circuit court is reversed, and the cause remanded, 
with directions to grant a new triai 



DAVIS et al. v. PATRICK. 
(Circuit Court of Appeals, Elghth Circuit. September 18, 1893.) 

No. 2G5. 

1. APPBAIi — LiABILITT ON APPBAL BOND — BPPECT OF APPIRMAKCB — PkACTICB. 

A jîidgment of afflrmance by the suprême court fixes the liability of the 
principal and sureties on a supersedeas bond, as It shows conolusively that 
the principal did not prosecute his appeal to efCect; and where the mandate 
has been filed in the lower court It is not necessary for that court to make 
an order that the judgment be executed, before suit can be maintained 
on the bond. Babbitt v. Finn, 101 TJ. S. 7, followed. 

3. Samb— RiGHTS op Sureties— Stating Suit on Supersedeas Bond. 

And the sureties are not entitled to hâve a suit on the bond stayed untU 
attached lands of the principal are sold, and such security exhausted. 
S. Continuancb — Discrétion dp Trial Court — Review. 

A motion for a continuance is addressed to the discrétion of the trial 
court, and Its action in overruling such a motion cannot be reviewed on 
■WTit of error. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 
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•AtLaw. Action on a supersedeas bond, brouglit by Algemon 
S, I>atriçk against Erwin Davis, principal, and J. N. H. Patrick 
and J^es Ji£ Woolworài, sureties. Judgment for plaintiff. De- 
, fendants bring error. Affirmed. 

E. S. Hall, for plaintifEs in errer. 

Johû L. Webster and George W. Doane, for défendant in error. 

Before OÀLDWELL and SANBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYEE, District Judge. TMs is an action upon a superse- 
deas bond wMch was executed by. the plaintiff s in error on the 
llth day of February, 1890, for tlae purpose of staying proceedings 
pending tbfi prosecution of a writ of error to the United States 
suprême court, on a judgment in the sum of $65,000, wMch was re- 
covered by the défendant in error against Erwin Davis on the 
21st of January, 1890, in the United States circuit court for the 
district 9Î Nebraska. The pétition on which the case was tried 
allegédjthé recovery of the judgment against Erwin Davis, the 
due exécjution of the supersedeas bond on February 11, 1890, 
and furtlter averred that at the October term, A D. 1891, of the 
United âtates suprême court, said judgment against Davis was 
by said c^ourt affirmed, with costs, and that it thereupon, on March 
1, 1892, sent down its mandate of afflrmance to the circuit court 
of thé United States for the district of Nebraska, which mandate 
had been duly filed in tbe clerk's office of the last-mentioned court. 
It was iîirther averred that the obligors in the bond, although 
often requested to pay the said judgment, had hitherto failed and 
i-efused to do so, wherefore a judgment on the bond was demanded 
in the sum of $65,000, with interest and costs. The trial in the 
circuit court, resulted in a verdict against the plaintiffs in error 
in the sum of $78,905, to reverse which they hâve prosecuted the 
présent writ of error. 

To the pétition ffled by the plaintiff in the circuit court the de- 
fendants pléaded, among other things, "that upon the mandate 
of the suprême court of the United States mentioned and referred 
to in said pétition, and therein alleged to hâve been flled in this 
court, no order had been or ever was entered in this court [i. e. the 
circuit court] directing the exécution of the alleged judgment of 
the suprême court of the United States, nor other action had in 
or taken by this court upon or in respect of the said mandate." 
To such plea the plaintiff below demurred, and the circuit court 
sustained the demurrer. Its action in that respect constitutes 
one of the principal errofs that hâve been assigned. It is con- 
tended by the learned counsel for the plaintiffs in error that when 
a judgment in a law case has been affirmed by the suprême court 
of the United States, and a mandate has been sent down and flled 
with the clerk of the circuit court, no action can be maintained 
on a supersedeas bond which may hâve been given in the case until 
the circui|; cpurt has made an order thereon, directing the judg- 
ment to be enforced or carried into effect. 
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It is conceded tliat there are no décisions which in terms an- 
nounce the doctrine last stated, but it is nevertheless argued that 
such is the correct practice. We are constrained to take a con- 
trary vlew, and for the following reasons: The liability of the 
obligors in a supersedeas bond is determined by the langnage of 
the bond. They undertake that the judgment debtor will "prose- 
cute the writ of error to effect, and answer ail damages and costs 
if he fail to make his plea good." The writ of error is not prose- 
cuted to effect if the judgment is afSrmed, and it seems obvions 
that on the rendition of a judgment of afiflrmance the obligation 
of the principal and surettes to pay the debt, damages, and costs 
becomes absolute, without any further order by the court whose 
judgment is afiîrmed to the effect that the judgment be enforced or 
carried into exécution. In the case of Babbitt v. Finn, 101 U. 
S. 7, 13, it is said that "the rule is universal that the afQrmance of 
the judgment in the appellate court fixes the liability of the sure- 
ties, as it shows conclusively that the principal obliger did not 
prosecute his appeal to effect." In the same case it was further 
held that a judgment créditer whose judgment has been afflrmed 
on appeal to the suprême court is under no obligation to take eut 
an exécution against the judgment debtor before suing on the 
appeal bond; and with référence to the contention that such 
preliminary action was necessary the court again declared that 
"it was the afarmance of the judgment that flxed the liability of 
the sureties," and that, inasmuch as the défendants bound them- 
selyes that the principal should pay the judgment if he failed to 
make his plea good, no such preliminary step wàs required. As 
it is the order of affirmance by the appellate tribunal which fixes 
the liability of the principal and sureties in a supersedeas bond, 
we faU to see how it can be deemed essential, when a judgment 
is simply afflrmed, that the lower court should make a further or- 
der that the judgment be executed, before a suit can be main- 
tained on such bond. An order of that nature would give no ad- 
ditional eflQcacy to the judgment of affirmance, which opérâtes 
proprio vigore, and we are satisfled that it has not been custom- 
ary, in this circuit at least, to enter such orders where a judgment 
is simply afflrmed. On the contrary, the practice is quite uni- 
form to file the mandate in the clerk's office of the trial court, 
which is authentic évidence that the supersedeas has been re- 
moved, and thereupon to sue ont such final process as the judg- 
ment créditer may be entitled to. In the case at bar the péti- 
tion showed that the judgment had been afflrmed by the appel- 
late tribunal, that the mandate had been duly flled in the clerk's 
ofiice ef the circuit court, and that payment of the judgment had 
been demanded and refused. Under thèse circumstances, we en- 
tertain no doubt of the judgment creditor's right to maintain a 
suit on the appeal bond, and the demurrer to the plea was prop- 
erly sustained. 

Another plea interposed by the défendants in the lower court, 
"■lilch was likewise adjudged to be insufflcient, was to the fol- 
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lowing effect: That the original suit against Erwin Davis, in 
wMch fixe supersedeas bond had been given, was commenced by at- 
tachment, and that certain lands of said Davis, situated in tlie 
state of Nebraska, of the value of $75,000, had been levied upon 
under a writ of a,ttachment issued in said case, the lien whereof 
was still in force. In view of this fact the défendants aUeged 
that the plaintiff below was not entitled to prosecute an action 
on the appeal bond until he had discharged said attachment lien, 
or enforced the same against the lands. The action of the cir- 
cuit court in overruling such plea is also assigned for error. 

It is to be observed that the plea last mentioned merely as- 
serte an glleged équitable right or défense, and it is doubtful, to 
say tb^yleast, whether such allegçd equity could in any event be 
pleà^pd as a défense to a suit at law in the fédéral courts, where 
the distinction between légal and équitable défenses is stlU care- 
f ully preserved. But we do not care to dwell on the latter sug- 
gestipp, ,,it is obvious, we think, that the plea did not disclose 
a rigbt pin the part of the sureties to hâve the lien discharged, 
or the a^tache'd lands sold, before a suit was maintained on the 
supersedeas bond, which a court of equity would fecognize and 
enforce, .^yen on a Mil flled for that purpose. In the case here- 
tofpre cited (Babbitt v. Finn) it was held, as before stated, that 
a suretyin an appeal bond is not entitled to hâve an exécution is- 
sued against the principal debtor, before suit is brought on the 
bond; tl|at by the aflÉirmance of the judgment the sureties be- 
canje liable to the same estent as the principal obligor; and the 
same ruling bas been made elsewhere. Tissot v. Darling, 9 Cal. 
278; Murdock v. Brooks, 38 Cal. 596, 603; Anderson v. Sloan, 1 
Colo. 4^4; Smith v. Ramsay, 6 Serg. & E. 576. If it be true that 
the liability of the surety is so absolute that he is not entitled tô 
insist on ;the issuance of an exécution against the principal debtor, 
it can hardly he contended that the défendants below were en- 
titled tq hâve the suit on the bond stayed until the attached lands 
were sold, and that security exhausted. If the sureties desired to 
avail themselves of the attachment lien, it was their plain duty 
to pay the judgment' debt, and by so doing become subrogated to 
whatever lien the judgment creditor had acquired on the lands 
in question, i ^ 

Some cases hâve been cited by the learned counsel for the 
plaintiffs in error, the authority of which we do not dispute, 
that under certain circumstances a court of equity, at the instance 
of a surety, will coerce a creditor to proceed with the collection 
of his claim against the principal debtor. But thèse are cases 
where, by the delays and forbearance of the creditor, the surety is 
liable to sustain loss, or where the creditor bas access to a fund 
for the payment of his debt which the sureties cannot make 
available. JThe principle has never been extended to a case like 
the one at bar, where the creditor has merely exercised his right 
of élection, as between two remédies for the collection of a debt, 
and where the securities held by the creditor may be made imme- 
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diately available to the surety by his paying the debt and seeking 
subrogation. No error was committed in overruling the équitable 
défense to whicb we bave last referred. 

The plaintifls in error flnally insist that the circuit court erred 
in overruling their motion for a continuance. There are two 
good and sufficient answers to this assignment. In the first place, 
the record shows that no exception was taken to such action in 
the circuit court; and, in the second place, a motion for a con- 
tinuance is addressed to the sound discrétion of the trial court, 
and its action in overruling such a motion cannot be reviewed by 
a writ of error. This has long been the rule in the United States 
suprême court, and the doctrine is binding upon this court. Sims 
V. Hundley, 6 How. 1, 5, and notos; Insurance Co. v. Hodgson, 6 
Cranch, 206, 216, 217; Thompson v. Selden, 20 How. 194, 198. 

Finding no error in the record before us, the judgment of the 
lower court is hereby aflrmed. 



TABDE v. BALTIMORE & O. R. CO. 

(Circuit Court, D. Indiana. September 30, 1893.) 

No. 8,751. 

Remoyal CI' Causes— Remand—Amount m Dispute. 

Where in an action for wrongful death the complaint lays the damages "In 

the STim of thousand dollars; wherefore plalntifif demanda judjarment 

for thonsand dollars," this must be construed as a suit for $1,000 dam- 
ages, and défendant oannot secure a removal of the cause to a fédéral 
comi; on the ground of diverse citizenship, by aUeging In the pétition 
for removal that the matter in dispute exceeds $2,000. 

At Law. Action for damages for wrongful death, brought in a 
state court and removed to this court by défendant. Heard on 
motion to remand. Granted. 

K. P. Barr, W. L. Penfleld, and Wm. L. Taylor, for plaintifE. 
J. H. Collins, for défendant. 

BAKER, District Judge. The question for décision arises on 
the plaintiit's motion to remand. This action was brought in the 
circuit court of De Kalb county, in the state of Indiana, by John 
Yarde, Jr., as administrator of the estate of William L. Sanders, 
deceased, against the Baltimore & Ohio Eailroad Company, to re- 
cover damages alleged to hâve been sustained by the widow and 
children of the décèdent on account of his death by the négligent 
and wrongful acts and omissions of the défendant and its serv- 
ants. After stating in détail the facts constituting the cause of 
action, the complaint concludes as foUows: 

"By reason of the premises sald plaintffl widow and children hâve been 

damaged in the sum of — thousand dollars; wherefore plalntiff demands 

iudgment for thousand dollars." 

The défendant seasonably flled in the state court its verified 
pétition and bond, and asked that the cause be removed into the 

v.57F.no.8— 58 
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circuit court of tlie United States for the district of Indiana. The 
pétition set f orth that the plaintiff was and is a citizen of the state 
of Indiana, and that the défendant was and is a corporation 
organized and existing under the laws of the state of Maryland, 
and a citizen thçreof ; and that the matter in dispute in the cause 
exceeded, exclusive of interest and costs, the sum or value of $2,000. 
Thereupon the state court ordered the removal of the cause into 
this court. 

The plaintiff, in support of his motion, contends that, as the 
action sounds in tort, and is solely for the recovery of unliquidated 
damages, the amount stated in the complaint or asked for in the 
prayer must be taken as the true measure of the sum or value in 
dispute, and that in such case it is net compétent for the défend- 
ant, by stating in his pétition that the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of $2,000, to with- 
draw the cause from the jurisdiction of the state into the fédéral 
court. Counsel for défendant insists that the complaint does not 
state the amount for which judgment is demanded, and that in 
such case it may be shown by averment in the pétition for removal 
that the matter in dispute exceeds the sum or value of $2,000, 
There are cases in which there is nothing in the pleadings showing 
the amount or value of the matter in dispute, and no facts from 
which it can be ascertained that the sum or value is less than 
|2,000, where it may be shown by a direct and positive statement 
in the pétition for removal that the matter in dispute exceeds the 
sum or value of $2,000, and such showing will be suflacient to au- 
thorize a removal when such statement is not contradicted by spé- 
cial plea or aflBdavit. Langdon v. Iron Co., 41 Fed. Eep. 609. 
Whether this principle ia applicable where the action is for the 
recovery of damages for a wrongful death, it is not necessary to 
détermine. In an action sounding in tort, where the sole right 
of action is for the recovery of unliquidated damages, involving no 
right to nor interest in real or personal property, ihe amount, if 
stated in the complaint, or in the prayer for judgment, must, for 
the purposes of removal, be taken as the true measure of the value 
of the matter in dispute. Gordon v. Longest, 16 Pet. 97; Kanouse 
V. Martin, 15 How. 198. In such a case there can be no recovery 
beyond the amount of the judgment demanded. The complaint 
in this case, as the court construes it, asks judgment on the cause 
of action stated in it in the sum of $1,000. It is suggested, Inas- 
much as the statute under which the action is brought gives a 
right of action for the recovery of damages not exceeding the sum 
of $10,000 for a wrongful death, that the court ought to read the 
word "ten" into the blank space preceding the word "thousand," 
thus making the complaint one for the recovery of $10,000. Such 
a claim might be weU founded if the statute in this state, as in 
one other at least, flxed an invariable amount of damages in every 
case of wrongful death. Hère, however, the recovery may be in any 
sum not exceeding $10,000, and it can in no event exceed nominal 
damages, unless some larger defliiite amount is expressly demanded. 
Construing the complaint as containing a demand for $1,000 for the 
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wrongful death of the intestate, in my judgment it is not compétent 
for the défendant to procure a remoral by alleging in his pétition 
that the matter in dispute exceeds $2,000. 

It is urged that the motion to remand should be denied, because 
it is said that it is apparent that the blank space in the complaint 
was left unfilled simply as a device to prevent the removal of the 
cause to the fédéral court It is due to the attorneys for the plain- 
tif? to say that they explicitly disclaim any such motive. It is 
not material to the detei-mination of the motion whether the 
omission was the resuit of oversight, or arose from a désire to de- 
feat the right of remoTal. The right of removal is secured by the 
constitution and laws of the United States whenever the requisite 
diversity of citizenship exists, and the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of $2,000. This 
right cannot be defeated by any artifice, évasion, or omission. If 
at any time during the progress of an action in a state court, by 
amendment or otherwise, a cause of action not before removable 
is changed or converted into one which is properly removable, the 
défendant, whether an alien or a citizen of another state than that 
of which the plaintifl is a citizen, bas the right to file his pétition 
and bond, and secure a removal of the cause into the proper féd- 
éral court. It bas often been held that if the défendant hâve a 
right to the removal, he cannot be deprived of it by the allowance 
by the state court of an amendment reducing the sum claimed after 
the right of removal is complète. Kanouse v. Martin, 15 How. 198. 
The converse of this proposition must be true, — that a défendant 
not entitled to removal, who becomes entitled to it by reason of an 
amendment of the complaint allowed by the state court, may re- 
move the cause, although the time bas elapsed within which his 
removal of the cause ought to hâve been asked for, if he promptly 
files his pétition and bond after such amendment has been made. 
HusMns V. Eailway Co., 37 Fed. Eep. 504; EA^ans v. DiUingham, 
43 Fed. Hep. 177, 180. 

The matter in dispute, as disclosed by the record, does not ex- 
ceed, exclusive of interest and costs, the sum or value of $2,000. 
The motion wUl therefore be sustained, and the cause remanded, 
and it is so ordered. 



NORTHWBSTBKN FUEL CO. T. DANIELSON. 
(Circuit Court ot AppeaJs, Eighth Circuit. September 18, 1893.) 

No. 262. 

1. Mastbh and Sekvant — Unsafe Woeking Place — Mastkr's Liability — 

AcTS OF Fellow Servants. 

A master Is llable to his servant for injuries resulting from the unsafe 
condition of his working place, although that condition is brought about 
by the négligence of fellow servants of the Injured person, acting under 
the master's orders. 

2. Same— RisKS op Employment. 

Plaintlff was employed by défendant to shovel and remove coal from a 
buming dock. Thereafter defendant's vice principal, without notlfying 
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plalntlff or hls fôtemaii, ordered two assistant forémen to remove the sup- 
ports of a trestle work tmder whlch plaintlff was worklng. In so doing they 
negligently weakened the tresûe, so that it fell upon and Injured plaintlff. 
Held, that the rlsk of the trestle's falllag in such a manner was an extraor- 
dlnary one, net assumed by plaintlff, and of wblch the master was boimd 
to notify him; and that the master was therefore liable. 

8. Same— Négligence of Vice Peincipal— Concurkent Kbgligekcb of Fbl- 
Low Servants. 

A mastei' Is Uable to hls servant lor an Injury caused by the négligence 
of hls vice principal and the concurrent négligence ol a feËow servant. 

4. Négligence— Teial— Instructions— Ddtv of Court. 

■In an action for négligence causlng Personal injuries it is not always for 
tlie jurj to détermine whether or not a given state of facts constltutes 
négligence. Where the facts are admltted or are undisputed, and are 
such that reasonable men can draw but one conclusion from them, it Is 
the duty of the court to déclare that conclusion to the jury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by Karl J. Danielson against the Northwestern 
Fuel Company for personal injuries. Judgment was given for 
plaintlff. Thereafter a prématuré exécution was quashed, 55 Fed. 
Kep. 4&, Défendant now brîngs error to reverse the judgment. 
Afiarmpd. 

Statement by SAIŒOEN, Circuit Judge: 

This is a wrlt of error to reverse a judgment against the Northwestern Fuel 
Company, the plaintlff in error, in favor of Karl J. Danielson, the défendant 
in error, for a personal hijury. 

The Northwestern Fuel Company, the défendant below, owned a dock at 
Duluth, Mlnn., on whlch there was a large quantity of coal. The dock had 
taken flre, and the défendant was removlng the coal and other materlals from 
a portion of It in order to reach and subdue the flre, whlch was burning at 
some distance from the place where this accident happened. A trestlework 
stood on the dock, which consisted of posts 18 feet high and 16 feet apart, 
toe-naUed to the dock, and fastened together by heavy timbers on top. Two 
of thèse posts held together by such tlmber constltuted a bent. Thèse bents 
were 22 feet apart, and were fastened together by planks or joists spiked upon 
them. Before the fire, railway tracks had been used on this trestlework, 
upon which cars ran to and fro upon this superstructure when coal was un- 
loaded from beats to the dock. On November 11, 1891, the défendant hlred 
the plaintlff, and set him at work under two of thèse bents, with a large 
number of men, shoveling coal into wheelbarrows, and wheellng It along the 
dock onto a car that stood by its side. The two bents whlch subsequently fell 
had no coal by their posts, but were fastened to each other, and the second 
bent was fastened to a third bent (which stood in the coal) by the planks or 
joists spiked upon them. The plaintlff was put at work under the direction 
of an assistant foreman, who had charge of the men shoveling the coal at this 
place, but had nothing to do with those who afterwards tore down the 
bents. The men who did this were two assistant foremen. It was the gên- 
erai duty of one of thèse foremen to direct the work on the superstructure 
when the défendant was imloading coal from boats, and at other times it 
was hls duty to take care of the trestlework, the rallroad tracks and cars 
upon it, to repalr them and keep them in proper condition. One Stringer was 
the gênerai superintendent of the défendant. He had charge of ail the work 
about the dock, and was admltted to be the defendant's vice principal. He 
hlred the plaintlff, and either set him at wQrk, or dlrected some one to set 
him at work, shoveling coal. Some of the trestlework had been removed a 
day or two before, but none of it had been taken down that momlng, and nel- 
ther the plaintlff nor hls foreman knew that any of It was to be taken down 
that day, until after It feU. Shortly after lO o'clock in the forenoon the super 
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intendent dlrected the two assistant foremen to take down the two bents 
under whlch the plalntiff and elght other men were shoTelIng coal. There- 
upon they attached a rope to one of the bents, and some men below pulled 
upon It, but the timbers held fast. They then prled ofC the joists or plants 
whlch held thèse two bents to the third, and they feE sooner than they ex- 
pected, and injured the plaintlff. The superintendent gave no notice to the 
plalntifl or hls foreman that thèse bents were to be taken down, and they tes- 
tified that they received no wamlng of It imtll they fell. The défendant re- 
quested that the jury be instructed to return a verdict In its favor, but the 
court refused the request, and chargea the jury that If the plalntlfif was set 
to work shoveMng coal under this trestlework without any information as to 
the peculiar danger whlch might arise from taklng It down, and was not In- 
f ormed that It was to be taken down, It was négligence on the part of the su- 
perintendent not to notify him of that tact, and not to give Mm some informa- 
tion as to the risks from It, since thèse were not the immédiate risks of tak- 
ing out the coal. This action of the court Is the supposed error assigned. 

C. D. O'Brien, (Thomas J. Davis, Warren N. Draper, and Théo- 
dore Hollister, on the brief,) for plaintifl in error, 
John Jenswold, Jr., for défendant in error. 

Before CALDWELL and SAIsTBORN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBOEN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The ground on which it is contended that the court below should 
hâve instructed the jury to return a verdict for the défendant, is 
that the foremen who tore down the bents were the fellow servants 
of the plaintiff, and that their négligence was the cause of his 
injury. It may well be doubted whether thèse men were ever 
fellow servants of the plaintifl. That claim rests on the assump- 
tion that the plaintiff was engaged with them in the common em- 
ployment of clearing the dock of coal and other materials. No 
trestlework wàs being tom down when the plaintiff was employed. 
He was hired to load coal from the dock into cars by its side. 
Neither he nor his foreman knew that any of the trestlework was 
to be torn down until the timbers fell. The superintendent, by 
his order, added the work of tearing down thèse bents to the 
work în which the plaintiff was engaged, If it ever became part 
of that work at ail, after the plaintiff was hired, and without his 
knowledge. If, however, we concède that the foremen who took 
down the bents were the fellow servants of the plaintiff in the 
gênerai work of clearing the dock when he was employed, it is 
clear that he cannot be charged with their négligence in tearing 
down the trestlework, for several reasons: 

First. In removing thèse timbers that stood over the plaintifl's 
head thèse men were delegated to perform the personal duty of 
the défendant, — the duty to use ordinary care to keep the place 
in which the servant was at work reasonably safe. In the per- 
formance of this duty they were the représentatives of the Com- 
pany. They were performing a duty which the master could 
noÉ so delegate as to relieve it of liability, and their négligence 
in that respect was the négligence of the défendant. Eaîïway Go. 
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T. Jarvlj 3 0. 0. À. 433, 53 Ped. Bep. 65, and cases there cited; 
Kailroad Co. v. Herbert, 116 U. S. 642, 648, 652, 6 Sup, Ot. Eep. 
690. 

Second. The danger from the négligence of thèse foremen in 
this work was a new and extraordinary risk, known to and created 
by the défendant after it employed the plaintifif. The plaintiff 
was ignorant of it. It was the defendant's duty to notify him of 
it, and it cannot charge him with the assnmption of a risk which 
its own breach of duty kept him from having the opportunity to 
assume or escape from. A servant assumes the ordinary risks 
and dangers of the employment upon which he enters so far as 
they are known to him, and so far as they would hâve been known 
to one of hîs âge, expérience, and capacity by the use of ordinary 
care, including the ordinary risks from the négligence of fellow 
servants engaged in a coromon employment in the service of a com- 
mon master. But he does not assume latent dangers known to 
the master, that are actually unknown to him, and tiiat one of his 
capacity and expérience would not hâve known by the use of or- 
dinary care. It is the duty of the master to notify the servant 
of such dangers. Manufacturing Co. v. Erickson, 55 Fed. Eep. 943, 
and cases cited. 

Thé risk of injury from the tearing down of the trestlework above 
him was not one of the ordinary risks of shoveling coal or remov- 
ing materials from the dock beneath it when the plaintiff entered 
upon his employment. No one was then tearing down the trestle- 
work; no one had been directed to tear it down; the bents above 
the plaintiff stood firmly upon the dock, safely anchored to those 
held upright by the coal. He certainly assumed no greater risk 
than that of the'ir f alling by their own weight. He could not fore- 
see that three hours later, by the master's order, they would be 
tom down upon him, and he could not assume a risk that did not 
then exist, and that ordinary prudence could not anticipate. The 
défendant had placed him there at work. The place was reason- 
ably safe. He had a right to rely on the expectation that his mas- 
ter would use ordinary care to keep it reasonably safe, and would 
notify him of any extraordinary risks he was likely to încur. After 
the plaintiff had worked în this place for three hours, Mr. Stringer, 
the defendant's vice principal, created a new risk and danger un- 
known to the plaintiff. He directed the assistant foremen to 
take down the bents above the plaintiff. It was obvions to a 
man of the least sagacity that there was danger to tiie plaintiff 
working below in loosening and pulling down the timbers above 
him. Hère was a new danger from the négligence of thèse serv- 
ants in the performance of this new work, to which the plaintiff 
had not before been subject in the service he entered upon. This 
new and extraordînary risk the plaintiff did not then assume, be- 
cause he was not aware of it. To him it was a latent danger. 
He was entitled to notice of it, and an. opporutnity to exercise Ma 
option to leave the employment or to assume this risk, before he 
could be charged with its assnmption. If one is employed to re- 
move stone from a quarry where no powder is used, he does not 
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assume the risk of the négligence of a fellow servant who is sub- 
sequently directed by the master, without his knowledge, to drill 
a bole in the quarry, charge it with powder, and fire a blast to 
loosen the stone. "Where such extraordinary risks are secretly 
added by the master after the employaient is entered upon, he 
must be, and ought to be, held responsible for the resuit, unless 
the servant is informed, or by the use of ordinary care might hâve 
leamed, of the dangers. Eailroad Co. v. Charless, 2 C. 0. A. 380, 
51 Fed. Rep. 562; Railway Co. v, La Valley, 36 OMo St 221; Smith 
V. Car Works, (Mich.) 27 N. W. Bep. 662; Withcofsky v, Wier, 32 
Fed. Kep. 301. 

Third. The négligence ol the superintendent was the négligence 
of the défendant. We think aU reasonable men must agrée that 
the superintendent was guilty of négligence in ordering this trestle- 
work tom dovra without notifying the plaintiff, his foreman, or 
any of the men working under it, that this was to be done. If 
the foremen were fellow servants of the plaintiff, and their nég- 
ligence contributed to the injuiy, that did not relieve the défend- 
ant of its liabUity for the primary négligence of the superintend- 
ent, The master is liable for an injury to a servant which is 
oaused by his own négligence and the concurrent négligence of a 
fellow servant Railway Co. v. Callaghan, 56 Fed. Kep. 988; Rail- 
way Co. V. Cummings, 106 U. S. 700, 702, 1 Sup. Ct Rep. 493; 
Harriman v. Railway Co., 45 Ohio St 11, 32, 12 N. E. Rep. 451; 
Lane v. Atlantic Works, 111 Mass. 136; Griffln v. Railroad Co., 148 
Mass. 143, 145, 19 N. E. Rep. 166; Cayzer v. Taylor, 10 Gray, 274; 
Elmer v. Locke, 135 Mass. 575; Booth v. Railroad Co., 73 N. Y. 38; 
Cône V. Railroad Co., 81 N. Y. 206. 

In accordance with thèse views, the court below charged the 
jury, in substance, that if the plaintiff had no information that the 
bents above him were to be taken down until they fell upon him, 
and if the superintendent of the défendant ordered them to be 
taken down, but gave the plaintiff no notice thereof, and îf the 
plaintiff's injury was caused by the faUure to give such notice, the 
superintendent was guilty of négligence for which the défendant 
was liable. Two objections are made to this charge: 

First. That the method of lowering the bents was left to the 
foremen who were directed to do the work; that the superintend- 
ent had a right to expect that they would discharge their duty 
carefuUy; that they were fellow servants of the plaintiff, and the 
défendant was not liable for their négligence. This is but a répé- 
tition of the argument presented in support of the jwsition that 
the jury should hâve been instructed to retum a verdict for the 
défendant and ît has already been disposed of. The risk of the 
négligence of thèse foremen while they were tearing down the 
timbers over the plaintiff was a new and extraordinary risk, which 
the défendant had no right to subject the plaintiff to without no- 
tice. There was no évidence that the plaintiff could bave leamed 
of this new danger by the exercise of ordinary care, or that he 
was guilty of any contributory négligence. He was working in 
the place where his master had stationed him. He was shoveling 
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coal into an iron wheelbarrow, and its rattling caused great 
noise. Hé worked bending forward over his shovel, and was con- 
tinually nrged by hls foreman to hasten his work. Under tbese 
circnmstances tlie charge properly stated the law applicable to the 
facts in évidence. 

Second. The second objection is that it was a question for the 
jury, and not for the court, whether or not the action of this super- 
intendent constituted négligence. It is insisted that the évidence 
was uncontradîcted to the effect that the facts were as stated in 
the instruction, and that the légal effect of this charge was to 
instruct the jury to return a verdict for the plaintifl. It is nOt 
always a question for the jury to détermine whether or not a given 
state of facts constitutea négligence on the part of the défendant. 
Where the évidence as to material facts is contradictory, or where 
the facts are admitted or und'isputed, and are such that reason- 
able men can fairly draw opposite conclusions from them, the ques- 
tion of négligence is for the jury ; but where there is no dispute 
about the facts, and they are such that but one conclusion can fairly 
be drawn from them by reasonable men, it is the duty ôf the court 
to déclare that conclusion to the jury. If the évidence is of 
such a conclusive character that the court, in the exercise of a 
sound judicial discrétion, would be bound to set aside a verdict 
retumed in opposition tO it, it is its duty to direct a verdict for 
the plaihtiff or the défendant, as may be proper. Eaîlway Co. v. 
Sullivan, 3 0. C. A. 506, 53 Fed. Eep. 219, 222; Eailroad Co. v. 
Converse, 139 U. S, 469, 11 Sup. Ct. Eep. 569; Insurance Co. v. 
Doster, 106 U. S. 30, 32, 1 Sup. Ct. Hep. 18; G-riggs v. Houston, 104 
U. S. 553; Kandall v. Eailroad Co., 109 U. S. 478, 482, 3 Sup. Ct. 
Eep. 322; Commissioners v. Beal, 113 U. S. 227, 241, 5 Snp. Ct Eep. 
433; Schofield v. Eailway Co., 114 U. S. 615, 618, 5 Siip. Ct. Eep. 
1123 ; North Pennsylvania Eailroad Co. v. Commercial Nat. Bank, 
123 U. S. 727, 733, 8 Sup. Ct Eep. 266, 

The very question at issue hère was presented to and consid- 
ered by this court in Eailway Co. v. Sullivan, supra. In that case 
Judge Caldwell, who tried the action, în the circuit court, had 
charged the jury as foUows: 

"If you find frçm the évidence that the defendant's engiaeer, at the tlme 
and place mentioned, and within the corporate limita of the city of Mlnne- 
apolis, blew a loud blast or blasts of the locomotive whlstle, and that at the 
time the act was done there was no imminent or immédiate danger to llfe 
or property, and the whistle was not sounded as a warnlng of such danger, 
then the blowing of the whlstle was a négligent act." 

The undisputed facts in that case were those stated in the in- 
struction, so that its légal effect was, as in the case at bar, to 
direct a verdict for the plaintiff. This court held that the in- 
struction correctly stated the law, that reasonable men could fairly 
draw but one conclusion from the facts there stated, and that ît 
was the province and duty of the court to so Inform the jury. For 
the reasons already stated we are of the same opinion regarding 
the instruction objected to in this case, and we think it was the 
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province of tlie court to give this instruction for the reasons stated 
in the opinion in the Sullivan Case. 
The judgment below is affirmed, with costa 
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(Circuit Court of Appeals, Eighth Circuit. September 18, -1893.) 

No. 187. 

1. Railroad Companibs— Liabilitt to Teespassbb — Negliqbnce of Pbrson 

Injubed. 

On trial of an action agalnst a rallway company for personal injuries 
It appeared that plaintiff, an adult, whlle waUdng, for his own con- 
venlenoe, in defendant's prlvate raUroad yard, to avoid an approaching 
train, stepped between the raUs of an adjolning track, whence any ob- 
ject approacliing from the rear could be seen for at least 1,000 feet; 
that he failed to look behind him, and, alter proceeding about 300 feet, 
was struck by an engine, the bell of whicb was not ringing, as required 
by a city ordlnance. It further appeared that walking upon the tracks 
in the yard by strangers was forbidden by statute, but that persons did 
walk on the tracks daily without interférence. Béld, that platntiff's in- 
jury resulted from his fallure to exercise ordtoary care, and that défend- 
ant was not liable. 

2. SAME — CUSTOMARY USB OF TrACK. 

Conceding that the customary use of the yard by strangers amounted 
to an implied assent of défendant to such use, and placed plaintiff in the 
position of a licensee, yet his failure to exercise ordinary care in the 
présence of obvions danger was fatal to his right to recover. 
Same— Fatlitre to Ring Bell. 

ïhe fact tliat the roar of a passing train made plaintiff's sensé of hear- 
ing practlcaUy useless, imperatively required of him fréquent and diligent 
use of his eyesight, and consequently his fallure to look to the rear 
amounted to gross négligence. 

4. Same — Proximatb Cause— Concurbbkt Négligence. 

The act of pllantiff in stepping upon the adjoining track, and continu- 
ing to walk thereon without looking behind Mm, was the primary and 
efficient cause of the injury, and the failure to ring the bell of the en- 
glue was at most concurring or succeeding négligence, which failed to 
prevent the natural conséquences of plaintiff's carelessness, but was not 
of itself such négligence as would render défendant liable. 

5. Same— CoNTRiBUTORY Négligence. 

Where there is concurring négligence of both parties, in cases of Per- 
sonal injuries, the question is not whether the négligence of plalntiffi or 
that of défendant is the more proxlmate cause of the Injury, but whether 
or not the négligence of plaintifC directly contrlbuted to It. 
8. Same — Duty op Trial Court — Instructions. 

Where the contributory négligence is established by the uncontroverted 
facts of the case, it is the duty of the court to Instruct the jury that 
plaintiff cannot recover. 

In Error to the Circuit Court of the Unîted States for the East- 
ern District of Missouri. 

At LavF. Actions by Toliver Moseley against the Missouri Pa- 
cific Railway Company for personal injuries. Judgment for plain- 
tiff. Défendant brings error. Eeversed. 

F. W. Lehmann, (H. S. Priest, on the brief,) for plaintiff in error. 
Sterling P. Bond, for défendant in error. 
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' Befoie BREWIiR, Circuit Justice, and SAiîBOKtî, Gi^ç^it Judge, 

SANBOEN, Circuit Judge. This is a writ of error to reverse a 
judgment against thé Missouri Pacific Eailway Company for a Per- 
sonal injury to the défendant 

On a bright aftemoon in Pebruary, 1891, while Toliver Moseley, 
thé plaintifl below, was walking for liis own convenience on one 
of flve parallel railroad tracks in tlie terminal yards of the Mis- 
souri Padific RaUway Company, in the city of St. Xiouis, Mo., at a 
point where he could see an object approaching him from the rear 
for at least a thousand feet, he was overtaken and injured by an 
engine that was backing down to the dépôt to take out a train. 
He sued the ràUroad conipany for this injury, and claimed that 
it was caused by its négligence in three particulars, vîz.: First, 
that the engineer was running at a higher rate of speed than that 
permitted by an ordinance of the city of St. Louis; second, that 
the engineer and fireman did not exercise ordinary care in looking 
out for him, and preventing the accident; and, third, that they 
were guilty of négligence in failing to ring the beU of the engine, 
as required by an ordinance of the city of St. Louis. There was 
testimony to support each of thèse charges, but the défendant, at 
the close of the évidence, requested that the jury be instructed 
to retum a verdict in its favor. The court refused this request, 
and charged the jury that the plaintiff could not recover on ac- 
count of the speed of the engine, because there was no évidence 
that its excessive speed was the proximate cause of the injury; 
that he could not recover for the want of care of the engineer 
and fireman în faUing to look out for or to discover him, and then 
to prevent the accident, because, if they were négligent in this 
respect, the plaintiff himseU was equally guUty of the same species 
of neglect in failing to look out for and to discover the approach- 
ing engine; but that if the jury found that the bell was not ring- 
ing immediately before the accident, that, if it had been, the plain- 
tiff would hâve heard it, and would hâve avoided the accident, and 
that he was at that moment taking such care to hear and to dis- 
cover trains approaching him from the rear or front as a prudent 
person in his dangerous situation would hâve taken, they might 
retum a verdict for the plaintiff. This action of the court is the 
supposed error complained of. 

The rules of law by which this case must be determined are: 

(1) In order to matntaîn an action for n^ligence, where the in- 
jury was not wantonly, maliciously, or intentionally inflicted, it 
must appear that the négligence of the défendant was the proxi- 
mate cause of the injury, and it must not appear that the négli- 
gence of the plaintiff contrlbuted to that injury. 

(2) Where a diligent use of the sensés by the plaintiff would 
hâve avoided a known or apprehended danger, a failure to use 
them is, under ordinary circumstances, contributory négligence, 
and should be so declared by the court. 

(3) Where contributory négligence is established by the un- 
controverted facts of the case, it is the duty of the trial court to 
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instruct the jury tliat thé plaintiff cannot recover, Ra'ilroad 60. 
V. Houston, 95 U. S. 697; Donaldson v. Railroad Co., 21 Minn. 293; 
Brown t. Eailroad Co., 22 Minn. 165; Smith v. Eailroad Co., 26 
Minn. 419, 4 N. W. Eep. 782; Lenix t. Railway Co., 76 Mo. 86; 
Raîlway Co. t. Dick, (Ky.) 15 S. W. Eep. 665, 666; Schofleld v. Rail- 
way Co., 114 U. S. 615, 5 Sup. Ct. Eep. 1125; Aerkfetz v. Hum- 
plireys, 145 U. S. 418, 420, 12 Sup. Ct. Eep. 835; Powell v. RaU- 
vay Co., 76 Mo. 80; Yancey v. Railway Co., 93 Mo. 433, 438, 6 S. 
W. Eep. 272; Kelley v. Eailroad Co., 75 Mo. 138; Bell v. Railroad 
Co., 72 Mo. 50; Tumer v. Eailroad Co., 74 Mo. 602; Dlauhi v. Rail- 
way Co., 105 Mo. 645, 654, 658, 16 S. W. Eep. 281. 

The scène of this accident was the private terminal yards of 
the défendant in the city of St. Louis. Those yards extend from 
Seventeenth street on the east to Twenty-Mnth street on the west. 
The city blocks are about 300 feet long. The width of the yard 
from north to south does not appear, but at the place of the acci- 
dent there were at least five paraUel tracks running east and 
west. Twenty-Second street crossed thèse tracks at grade. Be- 
tween this street and Twenty-Mnth street, running parallel to 
the latter street, were East Jeflerson ayenue, which crossed the 
tracks on a viaduct, and West Jeflferson avenue, Twenty-Sixth 
street, Twenty-Seventh street, and Twenty-Eighth street, which 
abutted upon, but did not cross, the yards at ail. On each side 
of the yards were graded streets running north and south. Sec- 
tion 2611 of the Eevised Statutes of Missouri provides that — 

"If any person not connected with or employed upon the railroad shall walk 
upon the track or tracks thereof, except where the same shall be laid across 
or along a publicly traveled road or street, or at any crosslng, * • * and 
shaU receive harm on account thereof, such person shaU be deemed to hâve 
committed a trespass In so walklng upon said track in any action brought 
by him on account of such harm agalnst the corporation owning such rail- 
road, but not otherwlse." 

Notwithstanding this statute, persons were accustomed to walK 
on the railroad tracks in thèse yards daUy. There was no évi- 
dence, other than this fact, tending to show that the plaintifE or 
any other strangers were licensed or given permission to use the 
tracks of this yard for a footpath. An ordinance of the city of 
St. Louis required the défendant to constantly ring the beUs on 
its engines while they were movîng in thèse yards, and there was 
évidence that the bell on the engine that struck the plaintiff was 
not ringing. The plaintiff was an adult, and a stranger to the 
Company. He went upon the yards at Seventeenth street, and 
walked west, over the network of tracks, to some point west of 
Twenty-Third street, and there visited a friend of his who was 
at work cleaning cars. He then started back, and walked be- 
tween two of the five parallel tracks. When he was 150 feet west 
of Tw'enty-Third street he saw a freight train approaching him 
from the east, and stepped between the rails of the adjoining track. 
From this point to the point where he was etruck he could hâve 
seen any object that was approaching him from the rear for a 
distance of at least a thousand feet, if he had looked in that direc- 
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tion. He did not look behind him, but walked on along this tracE 
300 feet, until lie was overtaJien and injured by the engine at a 
point some distance east of Twenty-TMrd street. The tender of 
the engine, which was backing down to take ont a train, was 
pUed high with coal, and neitber the engineer nor the flreman saw 
the plaintiff untîl after he was injured. It conclusively appears 
from thèse facts that the plaintiff, without the defendant's knowl- 
edge, and without right, placed himself in an extremely dangerous 
place upon its tracks; that he knew his danger, and that the de- 
fendant did not; that he could stUl hâve avoided in jury by the use 
of his eyes with any ordinary degree of care; and that he care- 
lessly neglected to use them, and thereby suffered an injury. Can 
he be permitted to take advantage of his own carelessness, and to 
charge the damage he has suffered to the railroad company? 

Hère were the private yards in a great city of a large trans- 
portation system. They were in constant use in maldng up 
trains and distributing cars; engines were continually passuig 
over their tracks. The business of the company demanded that 
thèse tracks should be used for this purpose, and the statutes of 
Missouri had wisdy declared any interférence with this use by 
a stranger a trespass. Upon this use, untrammeled by unneces- 
sary restrictions, the advancement of commerce, the safety of the 
traveling public, the rapidity of transportation, and the business 
success of the company in large measure depended. Must ail 
thèse wait while the agents of the railroad company carefuUy watch 
for, and remove from its tracks, an idle man, who wandere .aimlessly 
there în violation of the law, too careless to tum his head to see 
whether the proprietor is using its property for the only purpose 
for which it is designed? That other men had walked there before 
him is not material hère. Conceding ail that he claims, — that 
the customary use of thèse yards by pedestrians proved the im- 
plied assent of the défendant to such use, and placed the plaintiff 
in the position of a licensee, — still he is not in a position to re- 
cover. A license did not relieve him from the duty of exercising 
ordinary oare to protect himself from the obvions dangers from the 
engines and cars that were moving about him. It certainly gave 
him no higher right than that of a traveler on a public highway 
at a railroad crossing. It is the duty of such a traveler to stop 
and look and listen before he crosses a single track. Every rail- 
road track is a constant wamîng of danger from the powerful ma- 
chines that traverse it. The traveler on the public highway who, 
without looking both ways and listening for the coming locomo- 
tive, steps upon the railroad track, and is injured, is guilty of con- 
tributory négligence that bars Ms recovery, even th'ough the rail- 
road company may hâve been négligent. EaUroad Co. v. Houston, 
95 U. S. 697; Schofleld v. Railway Co., 114 U. S. 615, 5 Sup. Ct 
Rep. 1125; McGrath v. Eailway Co., 59 N. Y. 469; Rodrian v. Rail- 
road Co., (N. y. App.) 26 N. E. Rep. 741; and the other authorities 
cited supra. How, then, can this plaintiff recover when he delib- 
erately stepped upon the track and walked 300 feet without once 
looking behind him? The fact that the roar of the passing freight 
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train made Ms sensé of hearing practically useless, made tte duty 
of the fréquent and diligent use of his eyes more imperative. Myn- 
ning V. Eailroad Co., (Mich.) 26 N. W. Kep. 514 If it is contribn- 
tory négligence that bars recovery to cross a single track infre- 
qnently used, and but a few feet wide, witliout listening and look- 
ing for the comîng locomotive, it is certainly gross négligence to 
step upon a track in busy railroad yards, and walk 300 feet witli- 
out once looking to the rear, and especially when the sensé of hear- 
ing is rendered practically useless by the noise of a long freight 
train passing over an adjoining track. 

It is, however, urged that the proximate cause of the injury 
was the faîlure of the servants of the défendant to ring the bell 
of the engine, and not the carelessness of the plaintiff in walking 
on the track witih.out looking for the engine. It is said that, if 
the bell had been rung, the plaintiff would hâve heard it, and hâve 
avoided the danger, and that he had a right to rely on the expecta- 
tion that the defendant's servants would comply with the ordi- 
nance and ring the bell, and therefore he should be pennitted to 
recover. This position is untenable. 

First. The question hère is not whether the négligence of the 
défendant or that of the plaintiff is the more proxitnate cause 
of the injury, but whether or not the négligence of the plaintiflf 
directly contributed to it. An effect often has many proximate, 
and many remote, causes. If the négligence of the plaintiff was 
one of the proximate causes of the injury, — ^if it dîrectly contrib- 
uted to the unfortunate resuit, — he cannot recover, even though 
the négligence of the défendant also contributed to it. In such a 
case the plaintiff can recover only when the defendant's négligence 
is the only proximate ôause of the injury. No argument is re- 
quired to show that the négligence of the plaintiff în this case di- 
rectly contributed to this injury. It was négligence for him to 
step upon this track wîthout looking to the west; it was négligence 
for him to walk upon the track 300 feet without looking behind 
him. If he had looked to the west or the rear he would hâve 
seen the comîng engine, and would not hâve been injured. In the 
absence of his own négligence, no act of the défendant would hâve 
hanned him. 

Second. The négligence of the plaintiff was the more proximate 
cause of this injury. The proximate cause is not always, nor ger 
erally, the act or omission nearest In time or place to the effect 
it produces. In the séquence of events there are often many re- 
mote or incidental causes nearer în point of time and place to 
the effect than the eflQcient moving cause, and yet subordinate to 
it, and often. themselves influenced, if not produced, by it. Thus, 
a defect in the construction of a boiler of an engine may long exist 
without harm, and yet flnally be the proximate cause of an ex- 
plosion, to which the clîmate, through the négligence of the engi- 
neer, and other incidental causes nearer by years to the effect, 
may con tribu te. Cases illustrating this proposition are Eailway 
Co. V. Callaghan, 56 Fed. Eep. 988, (decided at this term;) Raîlway 
Co, V. Kellogg, 94 U. S. 469; Insurance Co. v. Boon, 96 U. S. 117, 
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130; Lynch v. Nurain, 1 Q, B. 29; Hlidge v. Goodwin, S Car. & P. 
190, 192; Clark ,r. Ohamljers, 3 Q. B. Div. 327; Pastene v. Adams, 
49 Cal. 87. That négligence is the proxunate cause of an injury 
from which the injury might and ought to hâve been foreseen, or 
reasonably anticipated, under the circumstances, as its probable 
resuit. That négligence which sets in motion a train of events 
that in their natural séquence might, and ought to be expected 
to, produce an injury, if undisturbed by any independent înterren- 
ing cause, is the proxtinate cause of that injury. Eailway Co. t. 
EUiott, 55 Fed. Rep. 949; Eailway Co. v. Kellogg, 94 U. S. 475: 
Hoag V. Eailway Co., 85 Pa. St. 293, 298, 299. 

It goes without saying that injury from engines or cars can be, 
and ought to be, foreseen or anticipated as the probable resuit 
of walking across or upon a railroad track in fréquent use, with- 
out looking both ways and listening for approaching engines. This 
is demonstrated by the fact that so universal is this expérience 
that it has become a settled rule of law that such action is négli- 
gence. It was the négligence of this pla'intiff in walking on tke 
railroad track without looking to the west that put in motion 
the train of events that led tb this disaster. He voluntarily placed 
himself in the dangerous situation. He knew his danger. The 
servants of the défendant were not advised of his position or of 
his danger, and they had a right to rely on the expectation that 
he would obey the law and discharge his duty. His greater knowl- 
edge imposed upon him the duty of greater care than was required 
of them. The natural and inévitable resuit of his continuance 
upon this track was a collision w'ith an engine, unless some new 
cause intervened to prevent it. Without the intervention of such 
cause, the accident was only a question of time. The engine was 
certain to corne. The only chance of his escape was that some 
independent cause, such as his own care and action, or the defend- 
ant's watchfulness, would intervene to turn asîde the natural 
séquence of events, and to take him from the track before the 
engine passed over it. No independent cause did intervene, and 
his own négligence was permitted to work ont the unfortunate re- 
stilt. It is certain that this resuit could not hâve been attained 
unless the plaintiff had flrst been négligent. It may be true that 
it would not hâve resulted if the beU had been rang. But, if this 
be so, the failure to ring the bell was not an independent inter- 
vening cause; it was entirely dépendent for its evil effect upon 
the précèdent négligence of the plaintiff in walking along the 
track without using his eyes. If he had not been careless, he 
would not hâve been on the track, and the failure to ring the bell 
could not hâve injured him. The négligence of the defendant's 
servants was at most concurring or succeeding négligence, which 
simply failed to interrupt the natural séquence of events, and i>er- 
mitted plaintiff's breach of duty to work ont the disastrous resuit 
of which it was the primary and efficient cause. The injury was 
the natural resuit of the plaintiff's own carelessness, and the jury 
should hâve been instructed to return a verdict for the défendant. 

The judgment below is reversed, with costs, and the case is 
remanded, with directions to grant a nçw trial. 
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NORTON et al. v. WHŒATON. 
(Circuit Court, N. D. Califomla. July 10, 1893.) 

1. Patents fob Inventions — Constbuctios o* Claims — Can-Hkading Ma- 

chines. 

Letters patent JNo. 267,014, issued November 7, 1882, tô Edwin Norton 
for a can-heading machine, cover an laventJon of a prlmary character, 
are entltled to a broad and libéral construction, and are Infringed by a 
machine whlch opérâtes upon essentiaUy the same principles, though 
dlffering structurally In some features from the patented machine, Norton 
V. Jensen, 1 C. C. A. 452, 49 Fed. Rep. 859, followed. 

2. CiHCuiT Courts— FoLLOWiNG Décisions of Cibcuit Court op Appeals. 

It being a matter of opinion whether or not there Is antagonism be- 
tween certain cases, the circuit court cannot assume that there is antag- 
onism between the décisions of the circuit court of appeals for that cir- 
cuit and those of the suprême court, such as -will warrant the dreuit 
court In re-examtning a question dearly decided by the circuit court of ap- 
peals. 

8. Same. 

Where the circuit court of appeals bas decided that a clalm In a pat- 
ent Is entltled to a broad and Uberal construction, a circuit court can- 
not afterwards adopt a narrower construction, on the ground that the 
language of the claim was restricted while In the patent office. 

In Equity. Suit by Edwin Norton and others against M. A. 
Wheaton for infringement of letters patent No. 267,014, issued No- 
vember 7, 1882, to Edwin Norton for a "machine for putting on the 
ends of fruit cans." Decree for plaintifEs. 

Munday, Evarts & Adcock and Haven & Haven, for complainants. 
Wheaton, Kalloch & Kierce, for respondent. 

McKENNA, Circuit Judge, (orally.) This is an action for an in- 
fringement of a patent for automatically applying tight-fltting heads 
on cylindrical cans. The case has been very ably presented, and I 
hâve given a very careful considération to the testimony and to the 
arguments of counsel, oral and written. The impressions I ex- 
pressed at the oral argument still prevail, and I am satisâed that 
the case is practicaJly decided for me by the décision in Norton v. 
Jensen, 1 C. C. A. 452, 49 Fed. Eep. 859, in United States circuit court 
of appeals for this circuit. In ttiis case the court said Norton's patent 
was of a primary character, and "entitled to a broad and libéral 
construction," and held the Jansen machine, though in many re- 
spects an improvement on Norton's machine, an infringement; ap- 
plying the doctrine of McCormick v. Talcott, 20 How. 405, and Ma- 
chine Co. V. Lancaster, 129 U. S. 273, 9 Sup. Ct Rep. 299. 

The défendant in this case, however, insists that the doctrine in 
thèse cases is misapprehended in Norton v. Jensen ; but this inquiry 
is hardly open to me, nor may I, as défendant urges I may, assume 
an antagonism between the décisions of the suprême court and the 
décision of the court of appeals. Whether there is or is not an- 
tagonism between cases must be a matter of opinion, and I surely 
hâve no power, if I had the inclination, to substitute my interpréta- 
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tion of the décision^ of the suprême court for the înterpretatidn of 
the court of appeals. If the court of appeals bas made a mistake, 
it only can correct it. 

Assuming the décision in Norton v. Jensen to be correct, the re- 
semblances found in the Jensen machine to the Norton machine 
may be asserted of the defendant's machine. I do not mean 
structural similarity, but the s'imUarity which in légal efiEect brings 
it within the scope of the décision. In the Norton machine the can 
heads are forced into or through certain spaces, called m the patent 
"annulair." Thèse spaces are of tiie diameter of the can heads, and 
were enlargements at the ends of the mold, which seized and held 
the can body while the head was applied. The purpose of this 
space was, to quote the patent, for the réception "of the flange of 
the can head." The combination of the first claim is the mold, 
with this space, with, to again quote the patent, "a device for for- 
cing the can head into said annular space, and thereby applying 
the head outside of the can body." This device was a piston, which 
was really the instrument through which power was applied to 
force the head and can body together in a straight line. It not 
only pushed the can head into a space, but, by aid of the space, cen- 
tered and applied it to the can body, — a function important to be 
remembered. In the Jensen machine the can head dropped, or was 
pushed by a spring, into a space which was not integrally a part of 
the seizing and holding mold, but which became substantially a 
part of it at the instant of the contact of the head and body; a 
piston being, as in the Norton machine, the instrument of applica- 
tion applied, not to the head, but to the body, pushing it to the head. 
The différence between the machines, therefore, is that in the 
Norton machine the head is pushed, by the operating piston, to the 
body, and in the Jensen the body was pushed to the head. 

There was a dispute raised in the testimony as to whether the 
Jensen machine had a device which forced the can head into an 
anflular space, and it is doubtful if it had, in a literal sensé of the 
words of Norton's patent; but the court of appeals took no notice of 
the dispute, even when caJled to its attention in the pétition for re- 
hearing, as counsel for défendant has pointed out regarding the 
devices équivalent, notwithstanding the structural disparity. TJi'e 
court apparently considered the annular space but as a part of the 
mold, whether integrally so, as in the Norton patent, or substantially 
so, as in the Jensen patent; its purpose being not only to receive 
the can head, but to "center the can head accurately in line with the 
can body, as the head and body are forced together by the piston." 
In other words, the can head is not forced into the annular space as 
a seat, but through or rather by means of it the can head is accu- 
rately centered, and applied to the can body. It is manifest, with- 
out such space somewhere, — ^that is, a space excessive of the diam- 
eter of the can body, — either in the part which holds the can, or 
the part which holds the head, the can heads and bodies could not 
be applied at ail. At any rate, the court found substantial same- 
ness between the Norton and Jensen molds, and substantial same- 
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ness in principle. It said: "* * • The différences pointed out 
are mostly formai, and do not présent any substantial différences 
in the principle of the opération of the respective machines." The 
defendant's machine differs in some particulars from the Jensen 
machine, and is ppobably an improvement, and, being so, properly 
patented; but I do not think the différences are great enough to 
avoid the comprehensive construction of plaintiff's patent giren by 
the court of appeals. 

It is claimed by the défendant that plaintifl changed his claim, in 
conformity with a ruling of the patent oflice, so as to make one of 
its éléments a device for forcing the can head into the annular 
spaces, instead of making it a device for forcing the can head upon 
the body. There is no doubt that a claim restricted in the patent 
office cannot be afterwards enlairged; but what a claim at any tlme 
means is a matter of interprétation. 

It is conceded that in the second of the original claims the annu- 
lar space is mentioned, and the movement of the can body to the 
head, and the head to the body, are held by the court of appeals in 
Norton v. Jensen to be équivalent, and both movements covered by 
the language of the claims. In view of this it is not compétent for 
me to hold that a change in the claims restricted the patent to a^ 
device only which forced the can head into an annular space. i 

There were a number of patents introduced in évidence, which iti 
is not necessary to consider at length. The testimony shows that 
some were subséquent to Norton's invention, and the others werej 
not introduced, counsel says in his brief, as anticipation. 

Decree for plaintiff. 



NORTON et al. y. EAGLB AUTOMATIC CAN CD.' 

(Circuit Court, N. D. Calllomla. August 16, 1893.) 

1. Patents for Inventions— Can-Hbading Machines. 

Gan-heading machines, made in accordance wlth the spécification and 
drawlngs of United States letters patent No. 4i>0,G24, granted to Charles 
B. Kendall on April 21, 1891, are an Infrlngement upon United States let- 
ters patent No. 267,014, granted to Edwln Norton on November 7, 1882. 

S. Bame— Preliminaby Injunction— Questions Open. 

When a patent has been sustained by prior adjudications in the same 
circuit, on motion for a preliminary injimction in a subséquent suit agatnst 
other parties, titie only question open is that of Infringement, and considéra- 
tion of ail other questions will be postponed until the final hearing, ex- 
oept tn cases ■where new évidence is presented, which is, in itself, of such 
a conclusive character that if it had been presented iii the former case it 
woTild hâve probably led to a différent conclusion; but in such contingency 
the burden of showing thls is upon the défendant. 

8. Samb — Anticipations— Priok Suit. 

Where, on motion for a preliminary injunotion in a subséquent suit 
against other parties, certain prior patents are set up in anticipation, which 
were so set up la prior suits In the same circuit, and therein held not to 

'Reported by J. H. Miller, Bsq.., of the San Francisco bar. 
v.57F.no.8— 59 
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i: anticlpate, such pat^ts wUl not be considered o» suoh motion, and tho 
^rlpp adjudications In thait regard wlll be held conclusive. 

4. $AME1— PjSBLIMINART l^JUNCTION— ANTEDATING OP PaTEKTED INVENTION. 

On motion for a prellmlnary Injùnction, wbere a patent Is set np as an- 
ttolpation which, on Its face, antedates the patent in suit, complainant 
may show. If he can, tiiat Ma patented Invention was actually made prior 
to the date of the antlcipating patent, and he will thereby avoid anticipa- 
tion, and the alleged antlcipating patent will not be considered. 

6. SÀMB— LiACHES. 

Where, on motion for a prellmlnary Injxmctlon, It Is shown that six 
^ montlis prier to commencement of the suit complainant's attomeys vlsited 
the factory of respondent, and there saw in opération respondent's ma- 
chine, and It further appears that complainant had then pendlng, but un- 
declded,' In the same circuit a suit against another party upon a machine 
lAVolving some, if not àll, of the questions Involved in the case at bar, 
cttmplainant had a right to walt untll a! décision was rendered in the 
isuit against the other party before brlnglng suit against respondent; and, 
where complainant commenced liis suit against respondent two weeks 
after^the décision against such other Jarty in the other case, he is nOt 
gullty of lâches such as will diséntltie him to a prdlminary InJunction. 

6. SÂïiE— Habdship. 

Where a patent has been fully adjudlcated and held valld by the court 
of last resort, and the respondent is aware of thls f act, but nevertheless 
buildi^ and puts in opération a large number of infrlnglng machines at 
large expenae, and enters into large contracts for operating the same, 
relylng ùpon the opinions of hls experts, as opposed to the décision of the 
court, that said machines are not an Infrlngement, the respondent must be 
conisidered as actlng wlth hls eyes open to the exact condition of affairs, 
and in such case cannot avert a prellmlnary InJunction on the ground of 
hardship; it belng clear to the court that, under the prior adjudications, 
bis machines are an infrlngement 

7. Same. 

There are cases where the courts hâve refused a prellmlnary injùnction, 
and allowed défendant to give bonds In lieu thereof, on the ground of 
hardship that would be entailed upon the défendant by an injùnction, not- 
withstandlng the fact of prior adjudication of validity of tiie patent; but, 
upon considération of the facts hère, it is held that thls is not suoh case, 
and the Injùnction is granted, although It may entall a hardship on re- 
spondent. 

8. Same— Irkbparablb Injitrt. 

Although the patentées in thls case hâve elected to enjoy the monopoly 
of their patent by granting Ucenses, nevertheless, It appearlng that to re- 
fuse them a prellmlnary Injimction would absolutely destroy the value of 
their patent, a prelimlnary Injùnction will be granted. 

In Equity. Bill by Edward Norton and Oliver W. Norton 
against the Eagle Automatic Can Cîompany for infrlngement of a 
patent. On motion for «a prelimiûary injùnction. Oranted. 

Munday, Evarts & Adcock and Estee & Miller, for complainants. 
Joàn L. Boone, W. F. Herrin, and N. A. Acker, for l'espondent. 

HAWLEY, District Judge, (orally.) Thls cause is presented to me 
upon a motion for a preliminary injùnction, the respondent having 
been served with notice to appear and show cause, if any it could, why 
the injùnction should not be issued. The suit is in equity for the 
infrlngement of letters patent No. 267,014, dated November 7, 1882, 
granted to Edwin Norton for a machine for putting on the ends 
of fruit and other cans. The respondent, in its answer, admits 
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that it has made and used, and îs using, can-heading machines 
which were construeted substantially in accordance with spécifica- 
tion and drawings of Zetters patent No. 450,624, which were grant- 
ed April 21, 1891, to one Charles B. Kendall. It avers that the 
invention claimed in said letters patent is a radically new, sepa- 
rate, and distinct invention in machines for putting heads on 
cans from that described and claimed in letters patent No. 267,014, 
and that it does not require, nse, employ, or embody any of the 
mechanism described in or covered by letters patent No. 267,014. 

It is shown in this case that the Norton patent has been upheld 
in the suit of Norton v. Jensen, in the circuit court of appeals in 
this circuit, (1 C. C. A. 452, 49 Fed. Rep. 859;) and also in the case 
of Norton v. Wheaton, in this court, (57 Fed. Eep. 927.) I under- 
stand the rule to be vrell settled that, where the validity of a patent 
has been sustained, as in this case, by prior adjudication in the 
same circuit, the only question open before the court, on motion 
for a preliminary injunction, in a subséquent suit against otheï 
parties, is the question of infringement; and that the considéra- 
tion of ail other questions should be postponed untU ail of tht 
testimony is taken in the case, and the case is presented upon final 
hearing. There is, perhaps, an exception to this rule, that ia 
cases where new évidence is presented, that is itself of such a 
conclusive character that if it had been presented in the former 
case it would probably hâve led to a différent conclus.ion. The 
burden, however, of showing this is upon the respondent Without 
attempting, at this time, to explain the opération, mode, or effect 
of the respective patents involved in this case, under the construc- 
tion which is given to the Norton patent by the circuit court, of 
appeals in Norton v. Jensen, and the décision rendered by this 
court in the case of Norton v. Wheaton, it is made perfectly clear 
to my mind that there has been an infringement of the Norton 
patent by the respondent in this case. 

The patents set up in anticipation by the respondent in it'^ an- 
swer are five: (1) Letters patent No. 152,757, issued to George 
A. Marsh on the 7th of July, A. D. 1874; (2) letters patent No. 
235,700, issued to George H. Pierce on the 21st day of December, 
1880; (3) letters patent No. 233,079, issued to P. Dillon and J. 
Cleary on the 12th of October, 1880; (4) letters patent No. 265,617, 
issued to George A. Marsh on the lOth of October, 1882; (5) letters 
patent No. 238,351, issued to W. J. Clark on the Ist day of March, 
1881. Of thèse the flrst Marsh patent. No. 152,757, was not 
claimed in the oral argument to anticipate the Norton patent, but 
was introduced, as stated by counsel, for the purpose of showing 
the state of the prior art. The Pierce patent is disposed of by 
the décision of the circuit court of appeals in Norton v. Jensen. 
The Dillon and Cleary patent and the Clark patent, as well as the 
Pierce patent and the flrst Marsh patent, were before this court in 
Norton v. Wheaton, and it was there decided that they did not 
anticipate complainants' invention. 



932; TEDEHAL BBPQBTBB, vol. 57. 

Thei piçily ne^ évidence in tMs case, as I understand it, is the 
letteijs patent to George A. Marsh No. 265,617, dated October 10, 
1882. Tiiis, it will be noticed, antedates the patent issued to Nor- 
ton by about one month; but it was shown by the testimony in 
Norton v. Jensen that Norton's in-^ention was long prior in time 
to the date of Marsh's patent,— about two yeare, if I remember 
rightly. It is therefore unnecessary on this hearing to construe 
the Marsh patent, for, unless the invention of Marsh is shown to 
be prior in time to Nprton's invention, there can be no anticipation. 
It will be time enough to disçuss the construction of the patent 
if it should be shown that Marsh's invention was prior in point of 
time. 

It is clalmed that complainant^ hâve been guilty of lâches, and 
that respondent was misled by the conduct of complainants. The 
affldavit, upon the part of the respondent, of Irvin Ayres, prési- 
dent of the respondent, says: 

"Afflaat furtUer says that be is informed and believes that the complain- 
ants herein were fully aware that respondent was using the macliines which 
It now uses long prior to the commencement of this suit, and at least sev- 
eral months before thé canning season commenced, and long before any con- 
tracts had be«i made to supply cans to orders for this season's work. Affl- 
ant is Informed that the attomeys of said complainants personally visited 
respondent's faetory at a time when respondent had only a single Une of ma- 
cMnery at work, and that said attorneys then and there examined said ma- 
chinés, and that the delay and fallure of complainants to bring suit against 
respondent misled respondent Into the bellef that no action would be brought 
against it, and induced respondent to make large investmenta in machinery 
and apparatus. Afflant further believes that said complainants delayed bring- 
ing this suit purposely, untU j'espondent had entered into such heavy ex- 
pendîtures, and made its séVeral contracts above referred to, and was en- 
gage,d in flUing the same, and that they now bring this suit hoping to use the 
power of this court to prevrait respondent f rom flUing said orders, and to 
Injure respondent in the eyes of the public and its said patent." 

And the affldavit of the secretary of respondent sets forth: 

"That he knows John W. Munday and Edmund Adcook, the attomeys and 
sollcitors for the complainants herein; that said Munday and Adcock visited 
the Works of the défendant herein on or about the month of January, 1893, 
,and discussed with afflant the kind and character of machines for heading 
cans whlch was used by respondent at that time, and afflant is satisfied 
that they knew what the construction of the machines used by said respond- 
ent was at that time. Afflant says that respondent was then using the 
same style of can-heading machines that it is now using, viz. the Kendall 
machine; that at that time respondent had only a single Une of machines 
constructed and in use, and had no contracts on hand for fumlshing cans to 
canneries; that, knowing that the complainants herein were aware of the 
character, kind, and constmction of the ean-headlng machines used by the 
respondent, and not being ti-oubled by said complainants, respondent was 
led into construeting other Unes of can-headtng machines of the same kind, 
at a large expense, and in expending large sums of money to fit up a can- 
nery, and Into entering Into large contracts to supply cans to canning fac- 
torles." 

It will be observed that the afifldavits do not state that the 
attomeys for complainants informed them that the Kendall pat- 
ented machine, which respondent was operating, was not an infringe- 
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ment on the Norton patent Upon this point the affidavits are silent, 
and the only reasonable inference that the court could draw from 
the affidavits would be that the officers of respondent were at that 
time notifled that it was an infringement, because, if this were not 
so, it is évident to the court, upon an application of this kind, that 
that fact would be afflrmatively stated; but I do not understand 
that respondent relies upon that ground in thèse afiidavits. It îs 
argued, because the complainants knew that respondent was operat- 
ing machines of this kind in January last, and because they did not, 
with that knowledge, bring suit against it, that respondent was 
thereby misled into the belief that no suit would be brought 
against it, and that it had a right to go on, and that the complain- 
ants in this case were guilty of such lâches in their failure to bring a 
suit against respondent that they ought not to be allowed to 
hare an injunction against it. From the record before me, and 
from the arguments of counsel, and the judicial knowledge that the 
court has as to pending cases, it appears that the complainants 
in this case had instituted a suit against M. A. Wheaton upon a 
machine involving some, at least, if not ail, of the questions involved 
in this case in this circuit, and that that suit had been pending 
for some months prier to the date of the conversation, and that at 
that time, or about the time of the conversation, the counsel for com- 
plainants, who live at Chicago, were hère in San Francisco, to at- 
tend the final hearing and argument of the case of ISTorton v. 
Wheaton. It appears to me that, with the knowledge wMch both 
parties hâve been shown to possess in this case, the complainants 
having established the vfilidity of the Norton patent and its in-' 
fr'ingement by Jensen in the case of Norton v. Jensen, and having 
commenced the suit against Wheaton, they had a right to wait until 
that suit was determined before bringing suits against other parties, 
and especially as against parties who had fuU knowledge of ail of 
the facts with référence to the adjudications with respect to the 
respective patents. I do not think that complainants can be 
charged with lâches for waiting until that suit was decided, which 
was only about two weeks, or thereabouts, before the commence- 
ment of this action. The parties had a right to wait unta it was 
determined by the court whether or not the WTieaton patent was 
an infringement of the Norton patent, because, as I said, it involved 
many, at least, of the same questions that are involved in this case, 
and it also appears to me plain that the respondent could not hâve 
been misled by their delay. 

The record shows that respondent, prier to the time of operating 
its machines, had submitted the matter of its infringement to sev- 
eral experts. It shows that it was inforraed by experts, many 
of whose afflda\'lts were presented in this case, that the Kendall 
patent was not an infringement upon the Norton patent. It is 
therefore claimed that the respondent acted in good faith in pro- 
ceeding to erect expensîve machinery and enlarging its business. 
It is unnecessary, in this proceeding, to question the good faith of 
the respondent If it relied upon the opinion of experts as opposed 
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to tfte décision of the court in Norton v. Jeiisen,it shows that respond- 
eht tbok the chances of havlng that matter determined by the court 
In otherwords, the affldavits offered in this case clearly showed 
that the resiwndent, in erecting its machinery, acted with its eyes 
wide open as to the exact condition of afifairs conceming those pat- 
ents, and,,took the chances of haylng it determined by the court in 
its favor that the Kendall patent was not an infringement of the 
Norton machine. 

I believe thati hâve noticed ail the points relied upon by counsel 
except the one where it is clauned that, this suit having been 
brought by complainants, and ît appearing that they themselves 
had not used the monopoly of their patent, they were not entitled 
to an injunction. I do not think that point is well taken. The 
action is necessarily for the benefit of their licensees, and it is their 
duty to protect thdr licensees by suits against parties who were 
infringing the same; otherwise, the value of the patent would be 
absolutely destroyed. 

It was contended that this was a case of spécial hardship, and 
that for this reason a preliminary injunction ought not to issue. 
There are cases where the courts hâve held, on account of the pecul- 
iar facts of the case, that the court ought not to issue a preliminary 
injunction on account of the hardship that might resuit by such 
action to innocent parties. It is enough to say that I do not con- 
sider that this case cornes within the rule that has been announced 
in décisions of that character. 

My conclusion, therefore, is that the complainants are entitled 
to the preliminary injunction, and that order will be entered. 



SMITH et al. v. VULOAN IRON WOEKS OF SAN FBANOISOO. 
(Circuit Court, N. D. Galifomia. December 5, 1892.) 

1. Patents ï«b Inventions— Infringement— Band-Saw Mills. 

Letters patent No. 442,645, granted to Samuel R. Smith on December 16, 
1^, for improvements in band-saw mills are valid; and daims 1, 2, 3, 
4, 5, 6, and 10 held to be infringed by mUls made under and accordlng to 
the spécification of letters patent No. 468,303, granted to the Vulcan Iron 
Works, as assignée of Charles J. Koefoed, on February 2, 1892. 

2. Same— Construction of Claim— Formal Changes. 

Where a patentée, in his speciflcatioii, describes his device as being 
cast in one pièce, and clalms it in that form, but does not by express words 
disclalm other forms, it will be deemed that the specàflcatlon spécifies the 
single castlng merely as the best form In whioh the patentée has contem- 
plated erhbodylng his Invention, and accordingly the clalm will be con- 
strued to cover a device performlng the same function and similar in 
construction to that- of the patentée, except that it Is cast In two pièces, 
and bolted together. 
8. Same— Invention. 

Where there Is doubt as to the présence of invention, the presumptlon 
arising from the grant Of the patent will control, and the défense of non- 
Invention will falL 

In Equity. 
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Suit by Smith, Myers, and Schnîer, of Cincinnati, assignées of Samuel R. 
Smith, for infrlngement by the Vulcan Iron Works of San Francisco, upon 
patent No. 442,645, granted to Samuel R. Smith on Deoember 16, 1890, for 
"improvement in baud-saw mills." The invention consisted in an outside 
support for the front bearings of the band-wheel shafts, and also In a sensl- 
tive automatlc stralnlng device, whereby any slack of the saw is taken up, 
and the saw kept at the proper tension. The outside support consisted of a 
single hoUow casting, descrlbed in the spécification as lottows: "The front 
support of the band-wheel shafts is a single hollow casting, conslstlng of the 
horizontal portion, D, wMch has outwardly projectlng flauges, d, whlch are 




planed off to joint agalnst the planed seat upon the colmnn, 0, to whlch It is 
securely held by bolts, and the vertical arms, D', D^ whlch recelve and sup- 
port the boxes or front bearings of the band-wheel shafts." 

The claims charged to hâve been Infringed read as follows: "(1) In a 
band-saw mlll, the combinatlon, with the band wheels and main supporting 
frame or column, of an intégral standard carrying the front bearings of the 
upper and lower band-wheel shafts, said standard being attached to the 
front side of said main frame or column, between said band wheels, substan- 
tially as hereinbefore set forth. (2) The combinatlon, substantially as sped- 
fied, of the hollow supporting column, C, and the hollow casting, D, D\ D", 
centrally secured to said column, to fumlsh rlgid supports for the front 
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bearing8.jQfTtiie upper and lower band-wlieel shafts. (3) A support for the 
front bpaitD^S'of the band-Tcheel shaits, havlng the flanged horizontal por^ 
tiop, P, (tobe secured to the ^upportlng frame, and the vertical arn;^, DS D', 
ca^t ift on# pièce with sald central portion, the said part, D, being bored to 
receive tj^e adjustable bearing of the upper band'-wheel shaft. (4) The com- 
blnation of the base plate, A, cast In a single pièce, the column, 0, havlng 
a f(^ngpd;base to be secured to sald base. A, the front support for the band- 
wheel ^fts consisting of the castlng, D, D\ D', and shield, D', togettier 
fonniug a supporting frame for band-saw mlUs, substantially as hereinbefore 




set f orth. (5) In a band-saw mill, the combinatlon of the supporting frame, 
the vertically adjustable bearings for the upper band-wheel shaft, mounted 
In sald frame, the transverse shaft. G, mounted on fcnife-edge bearings ia 
said frame, and having arms, g, g\ secured upon sald shaft to support the 
bearings of said upper band-vpheel shaft, and the weighted lever, K, se- 
cured upon said shaft between the knlfe-edge bearings to counterpoise the 
bearings of the upper band-wheel shaft, and provide a sensitive automatic 
adjustment for the sa me, whereby the saw is liept at the proper tension, 
substantially as hereinbefore set forth. (6) The combination, substantially 
as hereinbefore set forth, of the supporting frame, the transverse shaft. 
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G, havlng knlfe-edge bearings, g", secured in It, the supportlng plates, g*, rest- 
Ing OB brackets In sald frame, the arms, g, gS having steps at thelr onter 
ends, the hardened steel adjustment screws, g", passing through sald steps, 
the yertically adjustable bearings for the upper band-wheel shaft restlng upon 
sald screws, the lever, K, secured upon said shaft, and projectlng through 
the frame, the rod, k, upon the outer end of sald lever, K, the cap nut, kS 
upon said rod, and the removable welghts, k', for the purpose specifled." 
"(10) In a band-saw mlU, the combination of the column, C, brackets pro- 
jectlng from said column, a rock shaft having knife-edge bearings restlng 
upon sald brackets, a vyeighted lever, and two arms, g, g', secured upon 
said rock shaft, with the band-wheel shaft and its boxes, and rods support- 
lng the boxes, said rods restlng upon the arms, g, g\ substantially as shown 
and described." The défendant made and sold band mills constructed under 
the patent No. 408,303, granted to It as assignée of the Inventor, Charles 
.T. Koefoed, on Febniary 2, 1892, in vehich was shown an outside support 
for the front bearings of the band-wheel shafts, difCerlng from that of Smith 
only In being cast in two pièces, and then bolted together. In the stralnlng 
devlce of complalnants' patent, the rock shaft was mounted on knlfe-edge 
bearings by insertlng the knife edges into the under side of the shaft at 
eaoh end, and allowlng them to vlbrate In a small grooved plate restlng on a 
bracket attached to the frame. In the défendants strainlng devlce, this ar- 
rangement was reversed, the knlfe edges belng inserted into the brackets 
and the grooved plates in the rock shaft. 

J. H. MUler, M. M. Estee, and Geo. J. Murray, for complaînants. 
JohD A. Wright, for respondent. 

McKEÎŒA, Circuit Judge, (orally.) This îs an action for the 
infringement of a patent for a band-saw mill. The défense is 
want of invention and of novelty, and that respondent has not 
Infringed. A gfeat deal of testimony was taken, and the case 
abîy and elaborately argued, but the demands of the court pre- 
vent a review of the évidence. I do not know that it would be 
aoeîul any way. While the machine is not a complicated one, 
yet it cannot be understood except by référence to drawings and 
BQodelB and explanations of them. A verbal description would 
only confuse; hence I will not attempt it. It may be said gen- 
eraily, quoting counsel for complalnants, that — 

"The patent shows a main supportlng frame securely attached to a base 
plate, consisting of an upright hoUow metalllc column, preferably of clrcular 
form. Attached to the front of this column is a hoUow casting, consisting 
of three parts, the flrst a horizontal part bolted to the main column, and the 
second and third parts vertical hoUow arms to recelve the bearings of the 
upper and lower band-wheel shaft. The entire casting is of T shape, hori- 
zontally disposed, wlth the stem bolted to the main column, midway between 
the band wheels. Through the center of this outside column and the main 
column Is a horlzontally disposed transverse rock shaft, resting on knife-edge 
bearings attached to brackets, and having a strainlng welghted lever at- 
tached to the center of the rock shaft at rlght angles. The welght on this, 
lever, whlch can be increased or dlminlshed at wUl, opérâtes to vlbrate the 
rock shaft on its knlfe-edge bearings. The front bearlng of the upper band- 
wheel shaft Is axlally secured upon the top of a depening trunnion, whlcli 
fits snugly into the bore of the upper hollow arm if the outside supportlng 
column, and Is tapped at Its lower end to reçoive a screw shaft, which rests 
In a step in the outer end of a short arm secured to the rock shaft. The 
rear bearing of the upper band-wheel shaft has a simllar arrangement for its 
support. It will thus be seen that the welghted lever secured to the rock 
shaft between the knlfe-edge bearings counterpoises the two bearings of the 
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upper band-wheel shaft, and pro vides an exceedingly senslttre automatlc 
adjustment for the salue, whereby tte saw la kept properly stralned. The 
front bearing; of the lower band-wheel shaft is secured to a permanent fixed 
shaft, whldi bas Its front: end secured to the lower member of the outslde 
supportlng column, and its rear end to a hanger dependlng from the base of 
the main frame. Thls bearing is not adjustable. A hood or shield over- 
hangs the lower band wheel, ând has an upper segmeatal flange througih 
whleh It Is boltèd to the main frame." 

The patentee's spécification and drawing show the front support- 
lng column to be cast in one pièce, and a portion of his language, 
considered by itself, justifies the contention that this was his in- 
vention; that is, the casting in one pièce. He says, after de- 
scribing the dèfects of other machines, what he claims as his own: 

"In machines of this klnd heretofore eonstructed, the supports for the 
bearlngs of the upper and lower band wheels were made separate and inde- 
pendentiy attached to the supportlng frame. The strain of the saw, of 
course, t«ided to draw the upper and lower band wheels at an angle tt> 
each other, thereby causing the saw to run unevenly, or requlre separate 
adjustment of the upper band wheel vertically, as well as what is known 
as 'cross-Une adjustment,' to make the saw run true after each stralning or 
slackenlng of the saw tension. To overcome thèse defects, I hâve provlded 
a single casting, whlch Is firmly secm-ed to the supporting frame in such man- 
ner as to recelve the. front bearings of both band wheels. I hâve aiso pro- 
vlded a back bearing for the shaft of the upper band wheel," etc. 

But on page 3 he further says: 

"I hâve shown and described what I believe to be the simplest and best 
means of embpdying my invention; but It is obvious that many mechanlcal 
changes may be made wlthout departing from its spirit and scope. and I 
would hencé' hâve It understood that I consider ail such mechanlcal chanee" 
as mère modifications of my invention." 

But manifestly, if casting in one pièce is the best, its advan- 
tages are seenred by casting in two pièces, and bolting them to- 
gether, as in the machine of the respondent, It is certainly an 
équivalent, and could not be excluded except by express words of 
the patentée, conflning his invention to the other form. However, 
it is a cfose question if there is invention in it, and I hâve yielded 
8omeTv<hat to the presumptions of the patent. 

The view is clear as to the straining devices. There are undoubt- 
edly invention and novelty in them^ and those used by the respond- 
ent are substantially similar. It imitated as clearly as it dared, 
and not make exact resemblance. A decree will be entered for 
the complainant. 
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(Ulrcult Court of Appeals, Thlrd Circuit September' 18, 1893.) 

No. 9. 

1. Tradb-Mark— Suit for Infmngembnt— Estoppel. 

Where the purchaser, on foreclosure, of a property and business whlch 
had long been conducted In connection wlth a trade-mark, uses the trade- 
mark under clatm and color of title; with the full knowledge of the 
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former owner, for eight years -wlthout objection, this amotnits to an 

acquiescence wUch ■will estop thé latter, and a subséquent purchaser 
of the trade-mark from Mm. at sheriff's sale, from afterwarda maln- 
tainlng a suit to restrain such user. 

2. BAME— EqUITY— ESTOPFBL. 

In a suit in tlie courts of a state for infringement of the trade-mark 
"Prince's Metallic Paint," title to tlie trade-maris being claimed by both 
parties, relief was refused, on the ground that, even if plaintiff had 
title, it had lorf eited its equity by using the trade-mark in connection wlth 
paints made from ores dug from other than the original Prince mine. Belàt, 
that the défendant in that litigation, who had always used the trade-mark 
in connection with paints not coming from the Prince mine, had no equity 
to sustain a suit for infringement agalnst the former plaintiff. 
8. Samb— Sale of Business— When Tkadb-Makk Passes. 

A trade-mark for metallic paint, which bas beai used for many years 
by the first producer and his successors solely in connection with paint 
made at a fixed place, and from ore dug from a certain mine, becomes 
looallzed and identified with the mine and place of manufacture so as to 
pass to the purchaser of the factory, mine, and business, as incident there- 
to. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylrania. 

In Equity. Suit for infringement of a trade-mark. The bill 
was dismissed by the circuit court, (53 Fed. Bep. 493,) and com- 
plainant appeals. Afflrmed. 

John G. Johnson and Charles Barclay, for appellant. 

Richard C. Dale, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and WALE8, 
District Judge. 

ACHESON, Circuit Judge. This is an appeal by Prince's Metal- 
lic Paint Company, a corporation of the state of Pennsylvania, from 
the decree of the circuit court, at final hearing upon full proofs, 
dismissing its bill of complainl^ flled June 1, 1888, to restrain the 
défendant, the Prince Manufacturing Company, also a corpora- 
tion of the state of Pennsylvania, from using the trade-mark 
"Prince's Metallic Paint." The court, expressing no positive opin- 
ion upon the question of right, based its decree mainly upon want 
of jurisdiction. Now, undoubtedly, as originally framed, the bilî 
lacked the necessary averments to bring the case within the act 
of congress for the registration and protection of trade-marks used 
in commerce with foreign nations; but this defect was cured by 
appropriate amendments, which, it would seem, were not brought 
to the attention of the learned judge who heard the case. It is 
therefore incumbent upon us to consider the merits of the con- 
troversy. 

The material facts are thèse: In the year 1858, Robert Prince, 
as the agent of his wife, Antoinette Prince, commenced the manu- 
facture of metallic paint at Big Creek, in Carbon county, Pa., from 
iron ore — which he had discovered could be so used — mined from 
the property of his wife, a tract of about 44 acres of land in 
that coulity. The mill, which was also the property of his wife. 
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^t \^Mcli,lxe manufactureâ, the paint, was in the neighborhood of 
tlie ore bed. It was designated "Prince's Metallic Paint Mill." 
The ppôduct was called "Prince's Metallic Paint." He adopted as 
a trade-mark a label containing the words "Prince's Metallic Paint" 
in circular form, which he attached to the packages of paint so 
manufactured and sold by Mm. Mrs. Prince having died in 1859, 
thereaftec, ,and until his own death, in November, 1870, Eobert 
Prince, as exécuter of his wife's will, continued the business, but, 
from about 1866, in connection with Albert E. Bass, his son-in-law, 
who had become the owner of the equal undivided one-half of the 
mill, ore property^ and business. Upon the death of Eobert Prince, 
David Prince, as surviving executor of Antoinette Prince and in- 
dividually, aîid Albert E. Bass and wife, formed a copartnership 
under thetiaine àt Prince & Bass to manufacture Prince's Metallic 
Paint, aïd , they continued the business as before until the fall 
of i871> when Bass purchased the interest of the estate and of 
David Prince, and became the sole owner and proprietor of the 
njijl, oi;e prpperty, and business. Bass continued the business 
until 1873, when a company was formed by ijâm and others under 
t^e., name of, Prince's Metallic Paint Company, wMch, as an un- 
iiiçorpprated association, eârried on the business until 1875, when 
tfiè compaiiy became incorporated under the saine name, and to 
the corporation the mill, ore property, and business were trans- 
ferréd. In t&ë yeàr 1875 the corporation abandoned the old mill 
at Big Creek, and erected a new mill at Bowman's, several miles 
distant from the old mill, but nearer the ore bank, on a site then 
purchased by the company for the purpose. There It manufac- 
tured Prince's Metallic Paint until 1878, when it became insolvent 
and ceased to do business. 

, Du.ring this whole period of time the trade-mark 'Trince's Me- 
t$,lïiq Paint," which Eobert Prince had adopted, was used succes- 
siTieiy by aJi the above-named proprietors of said business and 
owpers of the said properties which originaUy belonged to An- 
tpifl^tte Prince. Bass had given a purchase-mohey mortgage to 
Dafid Princej executor, covering the undivided one-half of the 
or^iginal mill and the ore property, and the other undivided one- 
l^f thereof was incumbered by a mortgage by Bass to one Heather. 
The; new mill property was alsQ incumbered by a mortgage. In 
the year 1878 ail thèse mortgages were foreclosed, and the entire 
properties sold. About the same time the personal effects of 
Pirince's Metallic Paint Company seem to hâve been sold upon exe- 
Cjution, so jthat that company was deprived by judicial sale of ail 
it^ tangible'. property. The sheriff s vendees of the new mill were 
Baliiett and Meendsen. Shortly after he thus acquired title to 
th,e (inill, Meendsen, who was a judgment creditor of Prince's Me- 
tallic Paint Company, caused an exécution (plur. fi. fa.) to be 
l^vieà by the sheriff of Carbon county upon the said trade-mark. 
wiiich was particularly described in the sheriff's levy, and the same 
was publicly sold by the sheriff hj virtue of said writ to Meendsen 
in November, 1878. 



PETNCE's METALLIC PAINT CO. K. ■ PRINCE MANUF'G CO. 9ll 

Early in tlie year 1879 thé Prince Manufacturing Company, the 
défendant in this bill, was incorporated under tlie laws of Pfenn- 
sylvania, A. C. and Kobert Prince, sons of Eobert and Antoi- 
nette Prince, and their wires, being corporators and principal stock- 
holders. In May, 1879, this company acquired the title to tlie 
new mill property at Bowman's together with a transfer to the 
company of such title to the trade-mark in question as Meendsen 
took under the sheriff's sale thereof. This company also acquired 
the title to the undirided one-half of the old miU and the ore prop- 
erty which had been sold under the Prince purchase-money mort- 
gage, and the right of possession and use of the other undivided 
one-half thereof from the sheriff's vendee of that interest. Very 
soon thereafter the Prince Manufacturing Company began the man- 
ufacture of Prince's Metallic Paint at the mill at Bowman's, using 
the said trade-mark, and it has erer since continued so to do with- 
out interruption. From the beginning of its business it has opeuly 
claimed the exclusive right to use the trade-mark, and in the year 
1879 obtained an injunction against Bass to restrain him from 
using it upon a paint which he individually was then making. 
With the exception of this brief use by Bass, the Prince Manufac- 
turing Company was in the exclusiTe, and, so far as appears, the 
unquestioned, use of the trade-mark, until the year 1888, a term 
exceeding the statutory period of limitations. Its product was 
labeled and sold in the market as Prince's Metallic Paint. The 
«ompany extensively advertised its paint by that désignation. Da- 
vid Prince, the secretary of the company, testiâes, without contra- 
diction : 

"We advertised it in every possible way we could through the company. 
We made the name prominent before consumers, large and small; so much so 
that the name of the paint was a great deal better known than the name of 
our company. * * * Our name was known comparatively only to the 
Wholesale btiyers, while the name of the article was known throughont the 
comitry to ail consumers, wherever we could make it known." 

It is shown that the company's business constantly increased 
from year to year, insomuch that whereas, prior to 1879 no one 
year's sales of Prince's Metallic Paint had exceeded 800 tons, the 
yearly sales by the Prince Manufacturing Company had run up 
to about 5,000 tons when this suit was brought. The offlcers 
of Prince's Metallic Paint Company undoubtedly knew from the 
flrst, and ail along, that the Prince Manufacturing Company 
claimed and used the trade-mark as its own. 

In the month of November, 1887, certain judgment creditors of 
the old corporation, Prince's Metallic Paint Company, caused to 
be issued writs of fi. fa., and, upon returns of nulla boua, alias writs, 
by virtue of which the sherifl of Philadelphia county, under the 
act of April 7, 1870, lei-ied upon "the franchises and rights of the 
'Prince's Metallic Paint Company' heretofore granted by the com- 
monwealth of Pennsylvania," and in the succeeding January the 
«heriff sold and conveyed the same, together with "ail trade-marks 
belonging to the said company," to one Eichardson, who, with his 
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associâtes, in March, 1888, organized a new corporation, adopting 
as its name the oldtitle, 'Trince's Metallic Paint Cîompany," This 
new corporation was the plaintiff below, and is hère the appellant. 
Shortly before this présent suit Was Commenced, the Prince Manu- 
facturing Company orought suit in the suprême court of the state 
of New York for the city and county of New York against Prince's 
Metallic Paint Company, (the appellant hère,) to restrain it from 
the use of the trade-maïk in question. The court at spécial tenu 
decided that the plaintiff had not established its title to the 
trade-mark and its right to the exclusive use thereof, and there- 
fore dismissed the complaint. Upon appeal, however, the gênerai 
term of the suprême court reversed the judgment, holding that the 
plaintiff had an exclusive title to the trade-mark. Prince Manufg 
Oo. V. Prince's Metallic Paint Co., 15 N. Y. Supp. 249. But upon 
further appeal the order of the gênerai term was reversed, and the 
judgment of the spécial term afflrmed by the court of appeals, 
upon the ground, however, that the plaintiff (the Prince Manu- 
facturing Company) had made a misuse of the trade-mark, in that 
it had applied the same to paints mahufactured by it from ore 
taken from mines other than the original Prince mine. Prince 
Manufg Co. v. Prince's Metallic Paint Co., 135 N. Y. 24, 32, 38, 
39, 31 N. E, Eep. 990. After stating that "this défense was set 
up in the defendant's answer," the court of appeals said: 

"Whatever contradiction niay be found In the record as to other facts, there 
is one whlch admlts of no dispute, and that is that from 1858, the year In 
which the manufacture of «letallic paint was established by Robert and 
Antoinette Prince, untll the Incorporation of the plaintiff in 1879, the label 
'Prince's Metallic Paint' had been exclusively applied, flrst, by the origlnators 
of the article, ànd subsequently, after thelr death, by their successors In the 
business, to paint made from ore taken from the so-called original Prince 
tract of forty-four acres. * « * The label or trade-mark came to hâve a 
broader meanlhg than it origlnaUy possessed, and, when attached to packages 
of paint, Indicated not only that the paint was made by Prince or his suo- 
cessors in business, but also that It was made from ore taken from the 
original Prince mine, and this latter Indication constituted an important élé- 
ment of the good will of the business. * * * The plaintiff and Its prede- 
cessors In the use of the label hâve by thelr conduct warranted the public In 
beUeving that the words 'Prince's Metallic Paint' meant metallic pahit maâe 
by Prince or hIs successors from the ore of the Prince mine." 

And at the conclusion of its opinion the court of appeals said: 

"It is probable that the plaintiff has acted without any actual Intent to 
defraud; but what it dld upon the évidence and flndings operated as a deceit 
upon the public, and this Is sufflcient to bar relief. The attitude of the de- 
fendant does not commend Itself to a court of equlty. Even If its right to use 
the label was established, it is alding outslde manufacturers to seU their goods 
mider the label of the corporation. But we place our Judgment on the In- 
équitable use of the label by the plahitiff." 

It is not pretended that in the manufacture of its paint the 
plaintiff in this bill (the appellant) uses ore taken from the old 
Prince tract. In fact, the plaintiff uses ore mined from other 
lands in that vicinity, through which the same vein of ore as that 
in the Prince tract extends. It Manufactures its paint at Euther- 
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ford & Barclay's miU, of wMch it has had a lease since December 1, 
1890. At that mill, and out of the same ore, it makes paint, some 
of which is called and labeled "Prince's Metallic Paint," and is 
sold as such, and some of which is called and labeled "Ruther- 
ford's Metallic Paint," and is sold as such. 

The plaintrff, it is contended, is precluded by the décision of the 
court of appeals of New York from asking an Injunction hère. The ar- 
gument has great force. Thèse two companies were the parties to the 
New York suit. The court had jurisdiction. The subject-matter of 
controversy there was this trade-mark. The court held that its 
use was limited to paint made from ore taken from the original 
Prince mine, and upon that ground, coupled with the fact that 
the Prince Manufacturing Company did not conflue its brand to 
paint made from that ore, there was judgment in favor of the de- 
fendant, the présent plaintiff. Enjoying the benefit of that judg- 
ment, it is not easy to comprehend what equity the plaintiff has, 
seeing its paint is whoUy made from other ore. 

Waiving, however, the question of estoppel, the plainttÊE's title, 
for which it seeks the protection of a court of equity, is very far 
from clear. As between the two sheriff's sales of the trade-mark, 
(if, indeed, either had any efflcacy,) much is to be said in favor 
of the earlier one. Appeal of Lusk, 108 Pa. St. 152, 157. But we 
strongly incline to the opinion that in 1878-79 the trade-mark 
"Prince's Metallic Paint" had become so localized — so identified 
with the Prince mine and the place of manufacture — that it was 
inséparable therefrom. There is sanction for this conclusion in 
the adjudged cases. Congress Spring Company v. High Eock 
Spring Co., 45 N. Y. 291, 302; Manufacturing Co. v. Hall, 61 N. Y. 
22G; Pepper v. Labrot, 8 Fed. Eep. 29; Kidd v. Johnson, 100 U. S. 
617; Milling Co. v. Eobinson, 20 Fed. Rep. 217. It was the judg- 
ment of the gênerai term of the suprême court of New York, in 
view of everything, that the trade-mark passed as an incident of 
the property to the Prince Manufacturing Company with the pos- 
session of the Works; and that conclusion is the logical déduc- 
tion from the above-quoted déclarations of the court of appeals. 

But if the Prince Manufacturing Company was not clothed with 
a perfect title originally, the long acquiescence by Prince's Metallic 
Paint Company in the open and exclusive use of the trade-mark 
by the Prince Manufacturing Company, under a known assertion 
of right, and, at least, a color of légal title, is a bar to the équitable 
relief hère sought. Assuredly, the new company (the plaintifE) 
has no greater rights than had the old company when its corporate 
franchises were levied on in November, 1887. But there had then 
been such acquiescence for more than eight years in the prosecu- 
tion by the Prince Manufacturing Company of the business of 
making and selling Prince's Metallic paint. Its conduct of the 
business being marked by constant and successful efforts, by ad- 
vertisement and otherwise, to extend the market for the article, 
and enhance its réputation, to take from the Prince Manufactur- 
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îng Company thé trade adyantagea thence ensuîng and giye them 
to the plaintifl^ — the certain effect of an injunction — would be 
unconscionable. 

Now, it is tme that, wbere the plaintiff's title to a trade-mark îs 
clear, mère delay, unaccompanied byanythingelse, will not ordinarily 
bar a suit for injunction against a naked infringer. FuUwood v. Full- 
•wood, 9 Gh. Div. 176; McLean v. Fleming, 96 U. S. 245; Menendez v. 
Holt, 128 U. S. 514, 9 Sup. Ct. Eep. 143. But we are dealing with no 
such case. In courts of equity the raie is to withhold relief where there 
bas been unreasonable delay in prosecuting a claim, or long acquies- 
cence in the assertion of adverse rights. Creath's Adm'r v. Sims, 5 
How. 192; Godden v. KjLmmell, 99 TJ. S. 201; Lansdale r. Smith, 106 
U. S. 391, 1 Sup. et Éep. 350. Again and again has it been ju- 
dicially declared that nothing can call into activity a court of 
equity but "conscience, good faith, and reasonable diligence." Mc- 
Knight T. Taylor, 1 Hotv. 161; Sullivan v. Eailroad Co., 94 U. S. 
806, 812. In McLaughlin v. Bailway Co., 21 Fed. Eep. 574, Judge 
Bre:wer held a bill for the infringement of a patent, alleging the 
una'uthorîzed use and construction of a patented invention for 
13 yeJars, without statihg an excuse for the plaintiff's delay in 
sulhg, to be demurrable. Lâches for even less than the statutory 
periôd of limitations, aided by other circumstances, wiU bar a 
right. A^hhurst's Appeal, 60 Pa. St. 290, per Strong, J. In Lewis 
V. Chapman, 3 Beav. 133, the master of the roUs refused an injunction 
to i^strain the infringément of a copyright solely on the ground 
of six and a half yeafs' delay, where there was knowledge of the 
commencement and prosecution of the defendant's publication. 
Long acg^iescence beforé flling a bill for an injunction, with full 
knowledge of the infringément, is deemed lâches équivalent to a 
breaèh of good faith. Browne, Trade-Marks, § 497. Hence, in 
Mànufacturing Co. v. Garner, 55 Barb. 151, a delay of nine yeârs 
in applying for an injunction to restrain infringément of a trade- 
mark was held to be goOd cause for ref using it 

Having regard to the whole case, viewed from every standpoint, 
ou'r conclusion is that the plaintiff has not shown itself to b& 
entitled to the interposition of a court of equity, and accordingly 
thé decree of dismissal is aiflrmed. 
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LAKB BRIE & W. R. CO. v. BOARD OP COM'RS OP SBNBCA OOUNTY 

et al. 

(Circuit Court, N. D. OMo, W. D. October 24, 1893.) 

1. Eminent Domain — Second Appropriation. 

In Ohio the riile is well established that a second appropriation of 
lands formerly approprlated to a public use cannot be made when the 
second appropriation is Inconsistent with the first, and tends to deprlve 
the corporation flrst acqulring such public use from the full and free 
enjoyment thereof. 

2. Bamb— DiTCHEs AND Dbains— Raileoad Riqht of Wat— Power dp Countt 

COMMISSIONERS. 

Counfy commissloners In Ohlo hâve no power, imder the statutea au- 
thprizlng them, under certain conditions, to approprlate lands for public 
dltches or drains, to construct a large dltch for a long distance upon a rail- 
rôad right of way in such manner as would prevent the railroad Com- 
pany from constructlng a slde or double track, or from uslng the ground 
for other purposes essentlal to the full enjoyment of Its corporate 
powers. 

In Equity. Bill by the Lake Erie & Western Railroad Company 
against the board of commissioners of Seneca county, Ohio, William 
H. Schlosser, auditor, and William CoUins, to enjoin them from 
consti'ucting a ditch on complainant's right of way. On motion 
to dissolve a temporary injunction. Denied. 

J. M. Lemmon, N. E. Hackedom, and J. B. Cockran, for com- 
plainant. 
George E. Schroth, for défendants. 

EICEJS, District Judge. This case is now before the court upon 
a motion to dissolve the temporary restraining order heretofore 
allowed upon the filing of the complainant's bill, restraining the 
commissioners of Seneca county from constructlng a ditch upon 
the right of way of the complainant near the city of Fostoria. The 
complainant allèges in its bill that it is a corporation created by 
the laws of the state of Illinois ; that it opérâtes a railroad between 
the States of Ohio, Indiana, and Illinois, and is engaged in Inter- 
state trafiSc, and the transportation of the mails of the United 
States, and passengers and merchandise. It allèges that the city 
of Fostoria is a flourishing city, for which and from which it trans- 
ports a large amount of freight and merchandise. It further al- 
lèges that near said place, upon its roadway, and within 12 feet 
of its main track, the défendants propose to deepen and widen a 
ditch which has already been in existence along said right of way 
for some time; that the défendants propose to make said ditch 
1,150 feet long, chiefly on the southerly side of their right of way, 
and to be from 15 to 17 feet wide at the top, and from 5 to 7 feet deep; 
that the construction of said ditch so near the main track would 
endanger the permanency of its roadbed, increase the dangers of 
accident, and, in cases of the derailment of a train, make the loss 
of lite and injury to property much greater than it otherwise 
would be. It avers further that the enlargement of said ditch 
v.57F.no.9— 60 
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would maïe ît necessary to remove the telegraph pôles along Its 
right Of wây, ivotild make tlie maintenance and cleaning of said 
ditch an annual tax upon the complainant, and otherwise impair 
the stability of its roadbed and superstructure, and greatly in- 
crease the risks and hazards of operating its road. 

Upon the flling of this bill a temporary restraining order was 
allowed. In due course of time the défendants flled an answer 
denying that the enlargement of said ditch would imperil the 
stabûity of the complainant's right of way or increase the périls 
attending the opération of its railroad. Said answer further avers 
that, owing to the peculiar character of the soil at the place where 
said ditch is to be constructed, the enlargement and deepening of 
the same would nôt make any impression upon the remaining part 
of the complainant's right of way. The answer further claims that 
a ditch of considérable size has been in existence along said right 
of way where the proposed ditch is to be constructed for a great 
many yeats. AfQdavits in support of the averments of the bill 
and the answer hâve been âled by the respective parties. 

From the averments in the pleadings, and from the aflBdavits 
liled, it seems to me very clear that the enlargement of the ditch 
as now proposed by the county commissioners would be a sub- 
stantial invasion of the complainant's right to the public use of 
its property, which it acquired by virtue of condemnation pro- 
ceedings taken under the statuteis pf the state of Ohio. The state, 
by its législative acts and policy, has invested raUroad corpora- 
tions with the right of eminent domain, and authorized them to 
acquire lands for public uses against the will of the owners. No 
exceptions are made, and the purpose of the législation is unmis- 
takable. The land so condemned and appropriated is impresaed 
with a public use and trust. It cannot be appropriated to another 
public use; and to defeat the original grant, unless the sovereign 
power of the state has expressly delegated that power to some 
public corporation. If we look to the statutes of the state, we 
find authority invested in county commissioners and township trus- 
tées, under certain conditions, upon certain terms, and after cer- 
tain procédure, to appropriate lands for public ditches or drains. 
But this authority is limited. While the power to use lands ap- 
propriated for railroad purposes for the construction of county 
or township ditches is given to county commissioners and town- 
ship trustées^ yet the grant is not express or broad enough to show 
that the législature ever contemplated that such second appro- 
priation should be made under circumstances which would deprive 
the railroads of the right to use such lands for railroad purposes. 
It waS never intended to deprive such corporations of the right 
or power to use the lands condemned and paid for by them for 
the public uses for which they were seized and appropriated. It 
was not intended to nullify the original grant by conferring upon 
a second public corporation the power to appropriate such lands 
to another and différent use, without the consent of the original 
appropriator. The court of appeals of the state of New York 
(In re New York, L. & W. E. C!o., 99 N. Y. 23, 1 N. E. Eep. 32) says: 
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'The gênerai authorlty co^ferred npon railroad corporations to acqitire 
lands against the wIU of the owner is broad and comprehenslve. In tenus, It 
covers aU and excepts none. But because it coiild net be contended that the 
State, having authorized one taking, whereby the lands became impressed, 
Tinder authority of the soverelgn, with a public uso, meant to nullify 
its own grant by authority to another corporation to take them agaln for an^ 
other public use, unless it so speciflcally decreed. Were the rule ofherwise, 
this evil would resuit: a corporation (No. 1) having the rlght of eminent do- 
main takes land from a similar corporation, (No. 2,) having the same right; 
No. 2 thereupon proceeds again to condemn it for its own use, and No. 1 re- 
taliates, and so the absurd process goes on." 

But défendants' counsel call the attention of the court to several 
cases in Ohio where it is claimed the right to appropriate railroad 
lands for other public uses is upheld. The most important case 
to which référence is thus made is In 48 Ohio St., 273, 27 N. E. 
Eep. 464, the case of Cincinnati, S. & C. R. Co. v. Village of Belle Cen- 
tre. In that case the land sought to be appro'prîated by the village 
was a lot acquired by the railroad company for dépôt purposes. 
The proof on the trial of the condemnation proceedings in the 
probate court faUed to show that the property wanted by the 
village for a street vras used or needed by the railroad company 
for public uses. The appropriation was therefore directed to 
land not a part of the raUroad right of way, not necessary for 
tracks or side tracks, and not used or needed for the safe and 
necessary opération of the road. The suprême court put the 
power of the village to appropriate it upon the fact that the pub- 
lic use for which it was wanted was not inconsistent with that 
to which it was flrst dedicated. The court, referring to cases in 
which a second appropriation by a municipal corporation can be 
sustained, distinctly says: 

"The crlterlon in ail cases belng whether such appropriation Is reasonably 
consistent with the use to which the property has been subjected by the rail- 
road company, and whether it is so consistent may In each case become a 
question of fact." 

In the case of Little Miami, C. & X. R. Co. v. City of Dayton, 
23 Ohio St. 510, the suprême court said: 

"Land appropriated to a particular public use is not thereby withdrawn 
from the liability to be taken by législative authority in the exercise of the 
power of eminent domain for another public use; but a subséquent grant can- 
not be construed to authorize subversion of the former use, unless such ap- 
pears, by express words or by necessary implication, to be the législative 
intent." 

In the case cited in 19 Ohio St. (Iron R. Co. v. City of Ironton, 
p. 299) the only question decided by the court was that the Iron 
Railroad had no more right to claim ground along the river front 
in Ironton for wharf purposes than any other appropriator; that 
it was not authorized to hold wharf property for its exclusive use, 
as it was its right of way; and that, therefore, the city might 
appropriate to wharf purposes land held by the railroad the same 
as though held by private persons. 

It will be seen, therefore, from thèse authorities, that in Ohio 
the doctrine is well established that a second appropriation of lands 
formerly appropriated to public use cannot be made when the 
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second appropriation is înconsîstent wîth the flMtj and tends to 
deprive the corporation first acquiririg such public use from the 
fuU and free enjoyinent thereof. Conceding tfiat législative power 
has conferred upon municipal corporations the right to extend 
streets across a railroad's right of way, conceding that it has ex- 
tended to county commissioners the right to extend highway cross- 
ings over a railroad's right of way, conceding that it has con- 
ferred the same authority upon township trustées, it must never- 
theless also be conceded that in neither of thèse cases can the 
power conferred be exercised so as to deprive the railroad company 
of the fuU and free use of the property first condemned by it 
for railroad purposes. 

Under the facts in this case it is very clear that the ditch which 
it is now proposed to construct upon the right of way for 1,150 
feet near the city of Fostoria cannot be placed there without a 
substantial impairment of the complainant's roadbed. A ditch 
so constructed would deprive the complainant company of the 
power to buHd a side track over the same ground, would prevent 
it from constructing a double track along the same ground, would 
prevent it frpm using said ground for other purposes essential to 
the full enjoyment of its corporate powers. I do not think it 
is necessary at this stage of the case for me to détermine whether 
or not the construction of said ditch would increase the hazard 
of operating the complainant's road. There is strong testimony 
tending to support such a claim. It is sufflcient, however, for 
me for the présent to flnd that the construction of said ditch would 
deprive the complainant of the full enjoyment of the lands which 
it has appropriated under the laws of the state for public purposes, 
not only for présent use, but for future probable use, and that, 
therefore, it ought not to be permitted. 

The motion to dissolve the temporary injunction will be denied. 



INTERSTATE COMMERCE COMMISSION v. TEXAS & PAC. RY. CO. 
(Circuit Court of Appeals, Second Circuit October 17, 1893.) 

1. Carkiees— Intehstate Commekce Law—Disckimination— Océan Compéti- 

tion. 

Under sections 2 and 3 of the Interstate commerce law (24 Stat. 379, 
380,) the mère fact of the existence of océan compétition (assuming that 
such compétition may in some cases and In some degree warrant a dif- 
férence in rates) will not justify a railroad company's rates for carrying 
merchandlse from New Orléans to San Francisco which comes to New 
Orléans from domestic points, which rates are treble, and In some cases 
four tlmes, the rates charged for carriage of like Idnds of merchandlse 
from New Orléans to San Francisco whicli reach New Orléans from 
foreign ports, although such lower rates constitute the only condition 
on which the carrier can obtain any part in such foreign trafflc. 52 Fed. 
Eep. 187, afflrmed. 

2. Same — Circuit Courts — Bnporcino Interstate Commerce Commissioners' 

Order. 

The circuit court shoûld enforee an order of the Interstate commerce 
commission forbidding any discrimination in rates, even though some 
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discrimination migiit be justifiable, when it appears that tlie rates actu- 
ally eharged are unlawful, and the carrier malies no showing as to what 
would be a lawful discrimination in view ol tlie circumstances. 

8. Same— Parties— Joint Rates. 

An order ol ttie interstate commerce commission, made against two 
railroad companies in respect to a joint rate, in a proceeding to whichi 
botli were parties, may be enforced by a circuit court against one of the 
companies wliich is wltbin its jurisdictlon, altbougb tlie otlier is with- 
out its jurisdictlon, and cannot be made a party. 52 Fed. Rep. 187, af- 
firmed. 

4 Fedbkal Cotjrts — Jurisdiction — Domicile of Railroad Compaky. 

In the absence of any charter provision on the subject, the principal 
office and domicile of a railroad corporation, for the purposes of suit in a 
fédéral court, is in the district where its stocliholders' and directors* 
meetings are held, where the records thereof are kept, together with the 
stock certiflcate book, and where the principal offlcers bave their offices, 
rather than In a différent district, where the gênerai administrative offices 
of the heads of departments are located. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Application by the Interstate commerce commission 
to enforce an order made by it against the Texas & Pacific Railway 
Company forbidding discrimination in freight rates. The pétition 
was granted by the circuit court, (52 Ted. Eep. 187,) and the re- 
spondent appeals. Affîrmed. 

Winslow S. Pierce and David D. Duncan, for appellant. 
John D. Kernan and Edward Mltchell, U. S. Dist. Atty., for ap- 
pellee. 

Before LACOMBE and SHDPMAN, Circuit Judges. 

SHIPMAJî, Circuit Judge. On March 23, 1889, the interstate 
commerce commission made, not upon contention of parties, a gên- 
erai order, which, among other things, provided as foUows: 

"Imported trafflc transported to any place in the United States from a port 
of entry, or place of réception, whether in this country or in an adjacent 
foreign country, is required to be taken on the inland tariff governlng other 
freights." 

This order was quite generally obeyed by those railroad com- 
panies and their Connecting lines which carried imported goods 
westward from the northern Atlantic seaboard. At least six rail- 
road companies ceased, after said order, their previous practice 
of discrimination in favor of imported trafûc. On June 19, 1889, 
the commission flled its décision in regard to export rates in the 
case of New York Produce Exchange v. New York Cent. & H. K. E. 
Co., 3 Inter St. Commerce Com. R. 137. The opinion shows that the 
"trunk lines," so called, had, "under resolutions of their association, 
made through export rates, of which the inland proportion accepted 
by them was, at the port of New York, often ten cents or more per 
hundred pounds less on like traflBc than the published tariff rates 
eharged at the same time to the same port." It was held "that 
the discrepancy between the proportion of the through rate ac- 
cepted and the established tariffis for seaboard consignments for 
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the same inland ca,rriagé is ûot shown to hâve been justified by any 
circumstances tending to show that it was just or proper, and that 
it must therefore be deemed an unjust and unlawM discrimination 
as against the transportation terminating at that port," and that 
"the only practicable mode yet devised for making through export 
rates, as appears by past expérience, is to add to thèse established 
lùlahd rates from the interior to the seaboard the current océan 
rates." This décision was confined to export rates at the port of 
New York, but, as thus made, was of almost national importance. 
It is believed that the railroad companies which were parties to the. 
litigation complied with the order of the commission. 

In this state of the général railroad policy which had been estab- 
lished by the commission in regard to rates which discriminated 
in favor of either import or export trafO^e against inland trafttc, the 
New York Board of Trade and Transportation flled before the Inter- 
state commerce commission, on November 29, 1889, a complaint 
against thé Pennsylvanîa Bailroad Company and Its Connecting 
western railroad companies, charging, in substance, that thèse cor- 
porations were, in violation of the act to regulate commerce, guilty 
of unjust discrimination, in that, for the transportation of property 
to Chicago and other western points, which was delivered to them 
at New York or Philadelphia by vessels or steamship Unes from for- 
eign ports, under through bills of lading, they were charging rates 
50 per cent, lower than for the like and contemporaneous service 
rendered to property delivered at New York or Philadelphia which 
did not arrive from foreign ports, Subsequently, the San Fran- 
cisco Chamber of Commerce became a party complainant, and divers 
other railroad companies, among them the Texas & Pacific and the 
Southern Pacific Eailroad Companies, were made parties défendant, 
until 28 companies were défendants. This complaint was appar- 
éntly broùght to compel ùniversal obédience to the order of March, 
1889. The commission dismissed the complaint as to 18 défendants 
and found that its averments were true as to 10 défendants, among 
which were the Texas & Pacific and the Southern Pacific Companies, 
and as to said défendants ordered, on January 29, 1891, that each 
of them, on and after May 5, 1891, cease from carrying any article 
of import trafiSc shipped from any foreign port through any port 
of entry of the United States, or any port of entry in a foreign 
country adjacent to the United States, upon through bills of lading, 
and destined to any place within the United States, upon any other 
than the published inland tariff covering the transportation of 
other freight of like kind over their respective Unes from such port 
of entry to such place of destination, which order was duly served 
uixwi the Texas & Pacific Eailroad Company. 

On or about January 18, 1892, the commission brought its péti- 
tion against said company before the circuit court for the southern 
district of New York, alleging that it had willfuUy violated said 
order by charging, collecting, and receiving freight rates which had 
been declared to be illégal, and by way of spécification the pétition 
alleged that the offending and also the regular inland rates were 
shown in a table annexed to the pétition, marked "Exhibit 36." 
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The findings of fact by tlie commission upon the original complaint 
were made part of the pétition. The prayer of the pétition wa3 
for an injunction against further disobedience of the order. The 
defendant's answer denied that its principal office was in the state 
of New York. It denied no other allégations of fact, but denied 
that the order was a lawful order. It stated that the rates which 
were complained of were, so far as they were made for inland car- 
riage, the joint rates over its railway and the Southern Paciflc RaU- 
way, and cover the carriage by the rails of the défendant from New 
Orléans to El Paso, Tex., and by the rails of the Southern Paciflc 
road from El Paso to San Francisco. The answer admitted that 
it charges, demands, coUects, and receives, and has since the date 
of the order chargea, demanded, coUected, and received, rates for 
the transportation of commodities from Liverpool and London via 
New Orléans and said two railways to San Francisco, and also 
from New Orléans via the same route to the same destination, sub- 
stantially as stated in Exhibit 36. Its reason for a discrimination 
in inland rates between foreign and domestic merchandise will be 
stated hereafter. The answer further said that the order affected 
its rates from London, Liverpool, and other European points to 
Missouri river points, but that thèse rates became so low that it 
had canceled its tariff, and was charging on such business as it 
received, destined from Europe to the Missouri river, the local rates 
from New Orléans. The answer further stated that the order also 
affected its rates of transportation on articles from Europe to towns 
in Texas and Colorado. No testimony was taken before the circuit 
court. The case was heard upon pétition and answer, and an in- 
junction was directed against the défendant in accordance with the 
prayer of the pétition. From this decree the défendant has ap- 
pealed to this court. 

Exhibit 36 shows a very marked discrimination in rates from 
New Orléans to San Francisco between those charged upon mer- 
chandise shipped by through bills of lading from Liverpool to San 
Francisco and those charged upon the same kind of goods de- 
livered to the défendant at New Orléans from places in this 
country for transportation to San Francisco. For example, the 
through rates from Liverpool to San Francisco, per 100 pounds, 
on books, shoes, carpets, cashmeres, cutlery, and woolen goods 
were $1.07, of which the railroads received for carriage from New 
Orléans to San Francisco 80 cents; while upon the same classes 
of goods received from points in this country at New Orléans the 
rates for carriage from New Orléans to San Francisco, per 100 
pounds, were as follows: Upon books and carpets, f2.88, upon 
shoes, cashmeres, cutlery, and woolen goods, p.70. The flnding 
of facts by the commission shows that in 1889 the importations 
of the Texas & Paciflc Railway were about 5,000,000 pounds, of 
which about 2,500,000 pounds went to Missouri river points, about 
2,000,000 pounds to the Paciflc slope, California terminais, and 
Oregon points, and the remainder was distributed mostly in Colo- 
rado and Utah, whUe a little of it went to Texas. As the défend- 
ant is charged with a violation of the order only with respect to 
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its rates to Oalifornia terminais, it is necessary to state no otlier 
facts than those which related to that part of its business. The 
through rates f rom Liverpool to San Francisco are controUed 
by the compétition at Liverpool and London of- steamships Con- 
necting witÊ railroads across the Isthmus of Panama, and in a 
small degree, with respect to cheap heavy goods, of sailing i?es- 
sels around Cape Horn. The défendant carries import traiflc at 
the reduced rate to Oalifornia terminais only. To intermediate 
points the regular inland rates are charged. This trafEic is taken 
at the reduced rate, because, unless so taken, the défendant would, 
by reason of the compétition, lose the business which it is ex- 
pected wUl increase. The défendant places the dissimilarity of 
conditions between the transportation of imported and domestic 
goods solely upon this océan compétition. There is apparently 
no other reason why the inland rates should not be applied to 
ail business, both domestic and foreign. No finding was made 
as to the profit upon the San Francisco business. There was a 
profit, wheû the casé was heard before the commission, upon the 
Missouri river business. It was found that the Southern Pacific 
proportion of the through rate would tiot, in the absence of com- 
pétition, bè à full and fair retum for the transportation service 
rendered. It gave the road somethiug more than the actual cost 
of the movement of the freight. 

The commission contended that upon thèse facts the défendant 
had violated the second section of the act to regulate commerce, 
which prohibits unjust discrimination in the compensation charged 
for like and contemporaneous services in the transportation of a 
ïike kind of traffic under substantially similar circumstances and 
conditions, aiid had also violated the thlrd section, which pro- 
hibits any undue or unreasonable préférence or advantage to any 
particular description of trafflc. The défendant insisted that the 
dissimilar conditions growing out of the océan compétition freed 
its conduct frorii the prohibition of the statute. The commission 
was of opinion that this class of dissimilar conditions was not in 
the contemplation of the statute, and was not to be regarded in 
the régulation of inland tariffs of rates. Its language was as 
foUows: 

"Thèse circumstances and conditions are Indeed widely différent In many 
respects from ttie circumstances and conditions surroundlng tlie carriage of 
domestic interstate trafflc between the states of the American Union by rail 
carriers; but, as the régulation provided for by the act to regulate commerce 
does not undertake to regulate or govern them, they cannot be held to con- 
stitute reasons in themselves why imported freight brought to a port of 
entry of the United States, or a port of entry of an adjacent foreign coun- 
tiy destlned to a place within tjie United States, should be carrled at a lower 
rate than domestic trafflc from sùch ports of entry respectively to the places 
of destination in the United States, oyer the sàme Une, and in the sama 
direction. To hold otherwlse would be for the commission to create excep- 
tions to the opération of the statute not found in the statute; and no other 
power but eongress can create suCh exceptions In the exercise of législative 
authority." 

It further said: 
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"Imijorted forelgn merchandise has ail the beneflt and advantage of ratea 
thus made In the forelgn ports. It also has aU the beneflt and advantage 
of the low rates made In the océan carriage arising from the peculiar cir- 
cumstances and conditions under whlch that is done; but when it reaches a 
port of entry of the United States, or a port of entry of a foreign country 
adjacent to the TJnited States, In either event, upon a through bill of lading, 
destined to a place In the United States, then its carriage from such port 
of entry to its place of destination In the United States under the opération 
of the act to regulate commerce must be imder the Inland tariff from such 
port of entry to such place of destination coveiing other like kind of trafic 
in the éléments of XmYk., weight, value, and of carriage, and no imjust préf- 
érence must be given to It In carriage or faclllties of carriage of that freight. 
In such case aU the circumstances and conditions that hâve surrounded Its 
rates and carriage from the foreign port to the port of entry hâve had their 
fuU weight and opération, and in its carriage from a port of entry to the 
place of its destination in the United States, the mère fact tliat it is for- 
eign merchandise, thus brought from a foreign port, is not a clrcumstance 
or condition under the opération of the act to regulate commerce which en- 
tltles it to lower rates, or any other préférence, in facllitles and carriage, 
over home merchandise or other trafflc of a like lilnd carried by the Inland 
carrier from the port of entry to the place of destination In the United 
States, for the same distance, and over the same Une." 

Its conclusion was that foreign and home merchandise, "under 
the opération of the statute, when handled and transferred by in- 
terstate carriers engaged in carriage in the United States, stand 
exactly upon the same basis of equality as to tolls, charges, and 
treatment for similar services rendered." 

This rule, having been founded upon a construction of the stat- 
ute, is a very broad one. It is applicable to ail the foreign cir- 
cumstances and conditions which affect rates, and the question 
whether it must be universally applied without regard to any 
circumstances which may exist in a foreign country, and whether 
dissimilarities which hâve a foreign origin are to be excluded 
from considération under the opération of the statute, is an ex- 
ceedingly important one, whose ultimate décision may hâve a 
wider influence upon the Interstate commerce of the country than 
we can foresee. This légal question was not discussed in the 
export rate case, which was treated "as one of practical policy." 
We are not disposed to pass authoritatively upon this question, 
except in a case which demands it, and in which the effect of 
this construction of the statute is naturally the subject of discus- 
sion. 

This pétition présents a question of narrow limits, which relates 
only to the validity of the order so far forth as it concerns the 
conduct of the défendant in its joint rates for transportation of 
imported trafifle from New Orléans to San Francisco, and is whether 
thèse rates subject domestic traffic between the same points to an 
undue disadvantage. The same conditions exist between New 
Orléans and San Francisco, with référence to each class of goods. 
There was no "différence in cost, expense, or the exceptional char- 
acter of the service." The only reason which induces the défendant 
to take the import business is compétition in Great Britain between 
water routes, which drives it to carry an imported case of cutlery 
for 80 cents per hundred pounds, when it requires a hundred pounds 
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of domestlft'ëTitlepy to pay |3.70 for the same carriage. Assuming 
that oc^n compétition can créâtes dissimilar condition, which Is 
to be considered in determining whether discriminations against 
particular classes of traflSc are unjust, and is a fact to be taken into 
account in determining whetlier à particular trafflc is snbjected 
to an unreasonable disadA-^antage, (Pliipps v. Eailroad Co., [1892] 
2 Q. B. 229,) does tliis condition justify the great disparity in rates 
in this case? While it is true that under sections 2 and 4 of the 
statute substantially dissimilar conditions may justify dissimilarity 
in rates, it does not follow that any dissimilar condition, of what- 
ever kind it may be, justifles any discrepancy in rates. Gross in- 
equality shows either that the road which makes the inequality is 
unjust to itself in carrying goods without profit, "or else the larger 
rate gives an unwarranted return for the services rendered." Board 
of Trade of Chattanooga v, East Tennessee, V. & G. E. Co., Inter 
St. Commerce Décisions, Dec. 30, 1892. In thîs case it may fairly be 
presumed that the joint rates gave each road something more than the 
cost of movement, leaving'repairs, interest upon floating debt, and ail 
flxed charges to be paid by the rates upon some other trafiSc. 
ïhe rates were not entirely unremunerative, and, if so, the much 
larger rates placed upon domestic traflSc not only compelled it to; 
bear an undue burden, but gave the company an unwarranted; 
return. Exhibit 36 cannot be examined, in the light of the admit- j 
ted facts of equality of conditions from the port of New Orléans,! 
without the conviction that, unless the défendant is injuring itself, 
by its rates upon imported goods, it is imposing an exceedingly highl 
rate upon domestic goods. It is true that a person who pays onlyi 
a fair price for a service cannot justly complain merely because 
another pays too little for the same service, (Carton v. Eailroad Co., 
1 Best & S. 112,) but this gênerai truth does not meet the conditions 
of this case, which are of such inequality that the larger rates must, 
be found to be excessive. It lias been justly said by the commission! 
that rates should not only be reasonable, but be relatively reason-! 
able, and thus not become unjust in their results. Boards of Trade 
Union v. Chicago, M. & St. P. E. Co., 1 Inter St. Commerce Com. E. 
215. It foUows that the conduct of the défendant was in violation 
of sections 2 and 3 of the statute in question, and was properly at- 
tempted to be corrected by the order which was disobeyed. 

But it will be urged that, if it is assumed that océan compétition 
can create a dissimilar condition, it follows that it is a condition 
which may rightfully be regarded in establishing rates for import 
and domestic traflBc, and that the order of the commission which 
directed equality should not be enforced, because some inequality 
might be justiflable. The accusation against the railroad compa- 
nies in the original complaint before the commission was not that 
they were charging too low rates upon import trafic, but that by 
thèse relatively excessive rates upon domestic traflûc they were 
unjustly discriminating against the latter. The underlying ques- 
tion which arises upon the pétition to the circuit court is the same. 
The defendant's answer before the commission averred that its 
"domestic rates are fair and reasonable in themselves." In its 
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answer to the pétition it omits this averinent, does not justify its 
rates upon domestic traflSc, and does not state, if a réduction should 
be made, wliat excess of rates could properly be placed upon that 
kind of traflSc; but défends the existing différence in rates solely 
upon tlie ground that if it charged higher rates upon the import 
traffic it would lose that class of business. 

The final question before the circuit court was: "Is the order 
of the commission a proper one, and should obédience to it be in- 
sisted upon?" In order to décide that question, the answer pre- 
sented two questions upon the subject of rates: (1) Can océan 
compétition be regarded, in any event, as creating a dissimUar con- 
dition? (2) If it eau, is the différence in the existing rates justified 
by that condition? A third question might hâve been, but was not, 
presented, viz. in the event that the flrst qiiestion is answered in 
the afiarmative, and the second is answered in the négative, does 
the dissimUar condition justify any, and, if so, what, dissimilarity 
in rates? To answer this question the court should hâve been in- 
formed in regard to the reasonableness of existing rates upon do- 
mestic trafiie. This court is of opinion that, assuming that the 
flrst question can be answered in the aflBrmative, the second must 
be answered in the négative, and that an unfair inequality of rates 
is plainly manifest. There is nothing in the record which enables 
the court to détermine that the assumed dissimUar condition justi- 
fied any substantial dissimUarity in rates, and it ought not to permit 
disobedience to an order untU it can suggest a better one as a sub- 
stitute. 

The defendant's apparent position that, inasmuch as substantiaUy 
dissimUar conditions create dissimilarity in rates, the amount of 
dissimilarity in rates is not important, — cannot be sustained. That 
some dissimUar conditions justify dissimUarity in rates is true. 
That remote dissimUarities of condition justify any dissimUarities 
which the carrier chooses to make, is not true. To set aside the 
order of the commission, and permit the présent excessive inequali- 
ty of rates, in the absence of any attempt to show the reasonableness 
of the inequality, would not accord with justice. 

Two objections which hâve been takenby the défendant to the juris- 
diction of the court remain to be considered. Section 16 provides that 
in case of the disobedience of a common carrier, which is subject to 
the provisions of the act, to a lawful order of the commission, the 
latter can apply for an injunction by pétition to the circuit court 
sitting in equity in the judicial district in which the carrier has its 
principal oflQce, or in which the disobedience of such order has taken 
place. This pétition was brought in the southern district of New 
York, upon the ground that the principal office of the défendant 
was in the city of New York, whereas it is said to be in Texas. 
The charter does not déclare where the principal office of the Com- 
pany shall be. In fact, the stockholders' meetings and directors' 
meetings are held in New York, where also is the office of the prési- 
dent, flrst vice président, secretarj-, and treasurer of the company, 
and where the stock certiflcate books and records of the stockhold- 
ers' and directors' meetings are kept. The New York office is thus 
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the domicile of the corporation, ànd the principal oflBce, while the 
gênerai or administrative ofBces of the heads of departments are in 
Texas. 

It is also contended that, inasmuch as the rates upon import traf- 
fic were joint rates with the Southern Pacifie Eailway Company, 
and as any order of the circuit court requiring the défendant to 
desist from carrying business upon such joint rates would abrogate 
contracts and agreements to which said company is a party, it is a 
necessary party to the pétition. It is true that in proceedings 
before the commission to test the legality of through rates, the 
commission, which has the power to make other common carriers 
parties, irrespective of their places of résidence, has insisted upon 
the necessity of bringing in ail the corporations which make the 
rates, and has said "They must be brought in — ^Pirst, because they 
hâve a right to be heard; and, second, because an order made and 
purporting to control their action when they were not parties would 
be improper on its face, and in a légal sensé ineffectual." Allen 
V. Kailroad Co., 1 Inter. St. Commerce Com. E. 199. In the proceed- 
ing before the commission the Southern Pacific Eailway Company was 
a party. The présent proceeding ia a pétition to compel obédience 
to an order, made upon héaring, and presumably correctly made, 
which is brought before a circuit court whose jurisdiction over 
parties is limited and controlled by statute. The circuit court for 
the Southern district of New York has no jurisdiction over the 
Southern Pacific Eailway Company, whosé principal office is not 
in that district. Neither would a circuit court in any one district 
in which the violation was committed, in Texas or Louisiana or 
Oalifornia, probably be able to obtain jurisdiction over both the 
railroad companies which made the rates. The proceeding before 
the circuit court should not be rendered impossible in the event 
of its inability to obtain jurisdiction over ail the disobeying com- 
panies which hâve united in maldng through rates, and inasmuch as 
the proceeding is to enforce an order already made, after hearing 
âU the parties in interest, the présence of ail the parties who hâve 
jointly disobeyed is not necessary or indispensable. 

The decree of the circuit court is affirmed, with costs. 



POURIEB et al. V. BARNES. OHIPPEWA CO. v. WAENER. SAMB y. 
RUTAN. SAMB v. OOFFIN. SAME v. PIPER. SAMB v. WEBSTER. 

(Circuit Court, D. Minnesota. October 18, 1893.) 

Public Lands— Soldibks' Additioïtal Homestead Rights— Assignabii,itt. 
The right to enter a soldier's additional homestead under Rev. St. § 
2306, Is an absolute right, not subject to the restrictions of the home- 
stead act, and is assignable before entry made. Anderson v. Carkins, 
10 Sup. Ot. Eep. 905, 135 U. S. 483, dlstinguished. 

In Equity. Suit by Camille Pourier, Albert Pourier, Louis Eouch- 
leau, Byron G. Segog, Becker Svendson, Samuel A. Siverts, Emma 
Bjoraker, and Anna M. Oostello, Eichard A. Costello, and John 
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T. Lucas, exécutoire of thé estate of John J. Costello, deceased, 
against Erancis A. Bames, to détermine adverse claims to vacajit 
lands. Decree for complainants. 

Statement by ÎŒLSON, District Judge: 

Thls action is instituted under the laws of the state of Minnesota for the 
purpose of determîning adverse claims to the following tracts of land: The 
N. 1/2 of the S. W. 34, section 5, and the S. B. V4, of the N. E. 14 of section 6, 
ail in township 62 N., range 14 W. of the fourth principal meridian, the same 
being vacant and unoccupied. Défendant dénies plaintifCs' ownership, and 
allèges title in himself . 

The facts are that on February 10, 1880, Louisa Dryer executed and de- 
llvered to one James A. Boggs a power of attomey, whereby 'he was au- 
thorized to sell and convey, as he saw fit, any lands which she then owned, 
obtained by her as an "addltional homestead" under section 2306, Rev. St. 
U. S., or that she might acquire under said act. The power of attornay fur- 
ther provided that Boggs should receive for his own use and beneflt the 
prooeeds of the sale of such lands, and ail claim to the same was expressly 
released to him by Louisa Dryer. Power of substitution was also given to 
Boggs, and for a valuable considération the power was made irrévocable. 
The lands referred to therein are those above described. The power of at- 
torney was duly recorded in the offlee of the register of deeds for St. Louis 
county, Minn., January 11, 1888. On January 5, 1888, Louisa Dryer en- 
tered the lands above described in pursuance of section 2306,Rev. St. U. S., and 
the receiver's receipt for said entry, which was duly recorded in the above- 
mentioned offlee June 11, 1888, is as foUows: 

"Final Receiver's Receipt No. 1,354. 
"Application No. 3,938. Homestead. 

"Receiver's Office, Duluth, Mlnn., Jan'y 5th, 1888. 

"Recelved .of Louisa Dryer the sum of three dollars cents, being the 

balance of payment required by law for the entry of S. E. % of N. B. 14 of 
Sec. 6, and N. i^ ot S. W. Vi of section 5, in township 62 N. of range 14 W., 
containing 120 acres, under section 2306 of the Revised Statutes of the 
United States. 0. P. Maginnis, Recelver." 

On January 5, 1888, Boggs as the attomey In fact for Louisa Dryer, and 
in pursuance of the power of attomey, executed and delivered on her behalf 
certain warranty deeds purporting to convey, for a valuable considération, 
an undivided one-fourth interest in the lands above described to each of the 
following persons, viz. Joseph Le Page, John J. OosteUo, Camille Pourier, 
and Albert Pourier, ail of which deeds were duly recorded in the offlee 
of the register of deeds for St. Louis county, Minn., on the llth day of 
January, 1888. The Interest of Joseph Le Page in the real estate so con- 
veyed to him bas passed, by duly-executed deeds of conveyance, to thq 
complainants Louis Rouchleau, Byron G. Segog, Becker Svendson, Samuel 
A. Siverts, and Emma Bjoraker. On September 2, 1888, a patent Issued to 
Louisa Dryer for the lands described in the receiver's certificate, which was 
duly recorded In the offlee above named for St. Louis county, Minn. In 
1890 and 1891 the heirs at law of Louisa Dryer, deceased, conveyed by quit- 
claim deed ail the premises above described to Francis A. Bames. The 
title of complainants to the land in controversy rests entirely upon the valid- 
ity of the power of attomey executed by Louisa Dryer to Boggs, and the 
question is thus presented whether or not that power Is valid under the 
statutes relating to addltional homesteads. 

Alfred Jaques, Théo. T. Hudson, and Draper, Davis & Hollister, 
(J. H. Chandler, of counsel,) for complainants. 
D. H. Twomey and Page Morris, for défendant. 

NELSON, District Judge, (after stating the facts.) Conceding 
that the instrument executed by Louîsa Dryer A** Boggs gives, not 
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«mly the r%h,t to sell and convey the land after locatioi), but in- 
cludes alSo tan assigmaent of the right to enter th.e additional land 
under section 2306, the question anses, is that right assignable? 
The answer must be that it is, unless the power so to do is ex- 
pressif osp impliedly restrained. The original homestead act of 
May 20, 1862, required occupation, an oath of exclusive use and 
beneflt at the time of entry, and of nonalienation at the time of 
final proof. April 4, 1872, an act was passed, the second section 
of which gave additional homesteads to soldiers, and as first 
enacted it.seemed to indicate that the entry of the additional home- 
stead must be made in accordance with the provisions of the act 
of 1862, above referred to. This section was amended June 8, 
1872, and subsequentiy March 3, 1873; and if we look at the his- 
tory of this législation, and examine the original act and amemd- 
ments thereto, (contained în 17 Stat 49, 333, 605,) it seems clear that 
the right to enter additional land was given to the soldier as a gra- 
tuity. As said by Judge Brewer in Mullen v. Wine, 26 Fed. Eep. 
206. 

"Services already rendered during the war are the considération. The 
homestead duty of occupation or improvement bas already been performed. 
It amoimts simply to tliis: In vlew of what has been done, congress makea 
this gif t. It placés no restriction on the donee, but leaves him to use tho 
glft as he sees flt." 

I think the amendment of Mafch 3, 1873, which is section 2306, 
Bev. St U. S., granted the absolute right to the extra land^ to be tak- 
en, not necessarily contiguous to the original homestead,' nor subject 
to the restrictions of the homestead act, and was tantamount to 
the right f ormerly held by the holder of a land warrant. Nothing 
had to be done to perfect it, and it was therefore the subject of 
sale. It seems to me that to ingraft the restrictions in the home- 
stead act of 1862, as modifled by the flrst section of the act of 1872, 
upon section 2306, would tend to defeat the législative wiU, for 
the terms of that section are plato, and the rule established in 
such cases is that, where Congress enacts a plain provision without 
limitation, no limitation can be imposed by the court. 

Counsel for défendant assert that the ixjwer of attomey to 
Boggs is in contravention of the laws of the United States, and is 
against public policy. It is difflcult to see how that can be, in 
the absence of restrictive or prohibitory législation. An individ- 
ual owning property, or a right to property, necessarily has the 
power of aliénation; and public policy rather favors the theory 
that a man may do what he chooses with his own, unhampered by 
restrictions or hindrances. As said by the suprême court of Wis- 
consin in Knight v. Leary, 54 Wis. 459, 11 N. W. Eep. 600: 

"It is sufBcient to say that the law does not favor restralnts upon aliéna- 
tion, and nothing short of a positive provision to that effect wlll justify the 
court In holding that a statute imposes such restralnts." 

I flnd nothing in the case of Andersen v. Carkins, 135 U. S. 483, 
10 Sup. et. Eep. 905, cited by counsel for défendant, conflicting 
with the view taken by me in this case. There the question arose 
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uuder the homestead law proper, and tib.e affidayits reqiiired by law 
seem to forbid aliénation before tàe homestead title is perfected. 

Entertaining thèse views, -withont any further discussion of tte 
question, I am of tlie opinion that tbe complainants are entitled 
to a deoree. Let an order be entered accordingly. 

Mem. The several cases of Chippewa Company t. Amos L. War- 
ner, Andréas M. Eutan, Herbert W. CoflQn, Charles W. Piper, and 
Alfred F. Webster, défendants, are controUed by tMs décision, 
and a decree in each of those cases will be entered for the complain- 
aut. 



HATOH T. FBBGUSON et aL 
(Circuit Court, D. Washington, N. D. October 6, 1893.) 

1. INDIÂKS — CiTIZEHSHIP — RiGHT TO SuK IN PeDERAL COURTS. 

Ah Indian woman who manies a citizen of the United States, Tolun- 
tarily tates up a résidence apart from her tribe, and adopts the habits 
of clvUlzed life, becomes a citizen of the United States and of the state 
in whlch she résides, and may maintain a suit in the fédéral courts against 
cltlzens of other states. 
3. Equitt — Dbbds — Cancellation. 

A deed made by an attomey in fact of an Indian woman, who, though 
illlterate and unable to converse in Bngllsh, Is yet poBsessed of a good un- 
derstandhig, and is capable of acting independently, wlll not be set asld" 
on the ground that she was imposed upon, and induced to glve the powei- 
without knowledge of Its effect, even If voldable for this reason, when 
it appears that the sale was to the promoters of a town-slte Company 
for a price largely in excess of the value of the land at the tlme; that she 
made no attempt to repudlate the sale, but accepted and used for her own 
beneflt the purchase money, voluntarily delivered possession of the land, 
and, although the purchasers were making large expenditures on the 
property, and it was rising rapldly In value, made no clalm untU it had in- 
creased many fold, and until a lawyer sent by one of her f rlends had con- 
sulted her. 
8. Same. 

The mère fact that she stlU retaIns the légal title to the land by reason 
of the Issuahce to her of a patent from the United States, after the con- 
veyance made by her attomey In fact, will, imder the circumstances, 
glve her no right to équitable relief. 

In Equity. Suit by Joséphine Hatch, an Indian woman, against 
E. 0. Fergnson, Henry Hewitt, Jr., and the Everett Land Com- 
pany, to détermine adverse claims to land upon which the city of 
Everett is in part located, and to annul a deed conreying her title 
to said land, executed by said Ferguson as her attorney in fact. 
Dismissed. 

A. D. Warner, Stratton, Lewis & Gilman, Junius Eochester, and 
W. Scott Beebe, for complainant 

Francis C. Barlow and Brown & BrowneU, for défendants. 

H!AINFORD, District Judge. The complainant is an Indian wo- 
man, bom within the United States, and isl the widow of Ezra 
Hatch, who was a citizen of the United States. Although she la 
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aa Uîiterate peraon, and unàble to converse in the English lan- 
guage, the évidence shows that upon her marriage she voluntarily 
took a résidence apart from the tribe to which she belonged, and 
adopted the habits of civilized life, by reason of which fact and her 
marriage to a citizen she is entitled to the same rights as other 
female citizens. Supp. Eev. St. (2d Ed.) p. 536, § 6. Seing a citi- 
zen of the United States and a résident of the state of Oregon at the 
time of the commencement of this suit, she is also a citizen of the 
state of Oregon, and entitled to prosecute this suit in this court 
against the défendants, whô are citizens of the state of Washing- 
ton. 

The object of the suit is to obtain a decree canceling certain deeds 
affecting the title to a tract of 160 acres of land, situated within 
the limits of the city of Eyerett, in this state, enjoining the défend- 
ants from claiming any interest in said land, and declaring the com- 
plainant to be the true owner thereof. The history of the title 
which is the subject of controversy, in so far as material to the de- 
termiijation of this case, is as foUows: The said Ezra Hatch, under 
the homestead law of the United States, with his family, consist- 
ing of the complainant and their children, settled upon and clauned 
said land in the year 1886, and did eontinuously réside upon and 
claim the same as a homestead until the time of his death, which 
occurred in July, 1890. During his last illness, being in need of 
money, and being assured by a neighbor that, if he would commute 
said homestead, and perfect his title thereto, by a cash entry, he 
could then sell said land to a person who was ready to buy it, for 
the price off 1,500 besides the amount necessary to pay the govern- 
ment price and ail expenses of proving up, said Ezra Hatch initi- 
ated proceedings to perfect his title in that manner by causing the 
requisité notice of his intention to prove up to be published, but 
his death occurred before the time flxed in said notice for making 
the final proof and payment. By his last will and testament, said 
Ezra Hatch constituted the défendant E. C. Perguson his exécu- 
ter, with authority to manage his estate and settle up his aflairs, 
free from the control of the probate court, and without giving bonds, 
and also appointed said Ferguson to act as guardian of his minor 
children until they should each become of âge or choose another 
guardian. That part of said will which makes disposition of the 
estate reads a^foUows: 

"I give and bequeath to my daughter, Bsther Hatch, and to my sons, 
Dexter Hatch, Arthur Hatch, Cyrus Hatch, and Ezra Hatch, ail my estate, 
real ànd personal, of every name and nature whatsoever, owned by me at 
the time of my death, after paylng ail of my just debts and the admltting 
of this, my last wiU, to probate, and the sum of flve dollars hereinafter 
bequeathed to my wife, Joséphine Hatch; said estate being the one-haJf In- 
terest in the communlty property now owned by me and my said wife, from 
which I bequeath to my said wife the sum of flve dollars, and It Is my 
wlsh and désire that my said daughter and sons share and share alilie in my 
said estate." 

Said will was duly admitted to probate in the probate court for 
Snohomish county, and letters testamentary were issued to said 
Ferguson, July 22, 1890. Within a few weeks after the death of 
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lier husband, tlie coinplainant, without consulting Ferguson, or 
being influenced by either of tlie défendants to take such step, 
caused a notice to be published of her intention to make final 
proof and entry of said land, in lier right as widow of the deceased 
homestead claimant. She had at tliat time no money for the pur- 
pose, and had niade no definite arrangement to borrow the neces- 
sary amount, but seems to hâve relied upon a neighbor to supply 
or obtain it for her. After giving such notice she went to see 
Ferguson, and had an interview with him, at his solicitation, in 
which he advised her to not borrow the money, giving as a reason 
that those upon whom she was depending were liable to disap- 
point her, or, if she mortgaged her land, she would be unable to 
pay interest, or raise money to discharge the debt, without sacri- 
flcing the property, and he also assurèd her that he would advance 
money to her for the purpose. After said interview Mrs. Hatch 
seems to hâve relied upon Ferguson to supply the money necessary 
to perfect the entry, and on September 19, 1890, she went before 
the county clerk of Snohomish county with her witnesses, and made 
the final proof. Ferguson was not présent at the time this was 
done, but met her in ènohomish city on the evening of the same day, 
and made provision for her and her children to remain at a hôtel 
that night; and on the following morning he obtained from her a 
power of attorney, which will be hereafter referred to. Two days 
after obtaining the power of attorney, Ferguson advanced 1240 
to pay for the land and fées; and on September 26, 1890, the 
proofs were flled and payment made in the United States land oiBce 
at Seattle. On November 16, 1891, a patent for said land was 
issued to the complainant. Besides the said homes tead claim, the 
estate of Ezra Hatch consisted of 160 acres of land in an adjoining 
section, to which he had acquired title by the location thereon of a 
land warrant issued to him for services in the United States navy 
during the Mexican War, (which land is also the subject of a 
kindred suit now pending in this court,) and personal property of 
trifling value. The two tracts of land are similar to each other as 
to situation, quality, and value, and untU the scheme of building 
the city of Everett had taken definite form said lands were not 
worth to exceed |10 per acre. The most valuable timber had been 
sold and removed, and the family were unable tO obtain any income 
from said land otherwise than by seUing it. In the summer and 
f ail of 1890 the défendant Henry Hewitt, Jr., was engaged in buying 
land in the vicinity of the Hatch lands, as agent for a syndicate 
having in view the founding and building of a city, in furtherance of 
which purpose the Everett Land Company, one of the parties défend- 
ant herein, was incorporated, a city was laid out upon the lands 
purchased by Hewitt and his subagents, and large sums of money 
hâve been laid out in the improvement of streets, the érection of 
buildings and industrial works, and in the construction of railroads. 
In conséquence of said expenditures and opérations, land in and 
about the said town site rose in value very rapidly during the last 
few months of 1890 and the year 1891. On the 21st of October, 1890, 
the défendant Ferguson, under the power of attorney given him 
v.57F.no.9— 61 
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hy the cpmplainant, executed a deed to the défendant Henry 
Hewîtt, Jr., of ail her right, title, and interest in and to both tracts 
of land,— that is to say, the said homestead claim, and the 160-acre 
^riâçt acquired by the location of said land warrant, which tract, 
for cônvenlence of refetence, has been designated in the évidence 
as the "Old Place,"— and receired in payment from Hewitt |2,000 
in cash, and took a mortgage back to secure a future payment of an 
additional sum of $2,000; said défendants having agreed together 
that said Hewitt should purchase the said interest, which they at 
the time supposed to be an undivided one-half of both tracts, for 
a priée computed at the rate of $25 per acre for the entire property. 
The balance of said purchase price was afterwards paid to Fergu- 
son, and said mortgage was canceled by him, as attorney in f act for 
the complainant. Since thîs suit was commenced, the défendants 
hâve Jbeen advised that the complainant acquired the said home- 
stead in her own right, and that by said deed the whole title 
passed to said Hewitt, and he has paid to Perguson an additional 
$2,000 to make up the full purchase price at tlie rate of $25 per acre. 
After obtaining said deed, the défendant Hewitt and his wife 
executed a deed for the homestead to one P. I). Norton, who after- 
wards conveyed it to the Everett Land Comp'any, for the price of 
$128,000. 

October 27, 1890, Hester Hatch, an adult daughter of the com- 
plainant, and said Ezra Hatch, (called ''Esther Hatch" in her 
f ather's wUl,) executed a deed to the défendant Henry Hewitt, 
Jr., conveying ail her undivided interest in both of said tracts 
for the price of $800. The défendant Perguson negotiated said 
sale, and received the purchase money, as her agent. A suit 
to cancel saîd deed has been commenced by said Hester Hatch, 
and the same is now pending in this court. In April, 1891, 
the défendant Henry Hewitt, Jr., commenced proceedings in the 
superior court of Snohomish county against the minor children of 
the complainant and Ezra Hatch to partition the tract called the 
"Old Place." The défendant Ferguson appeared in said partition 
suit for said minora as their guardian, and, without a contest, 
permitted a decree to be rendered declaring Hewitt to be owner of 
an undivided three-fifths of said tract, and ordering a sale thereof 
in lieu of partition. At the sale pursuant to said order, Hewitt 
was the purchaser, for the price of $100 per acre, and Ferguson, 
as such guardian, received the portion of the money awarded to 
said minors. Six huhdred dollars of the money paid for the com- 
plainant's interest in said lands was paid for eight lots in the 
village of Marysville. A house was erected thereon for use of the 
complainant and her f amily as a dwelling, which was also paid for 
by Ferguson out of the same fund, and in the winter of 1890 pos- 
session of both of said tracts was surrendered to Hewitt, and the 
family then went to MarysviUe, and occupied said new house. After 
this move, a tract of 40 acres near Marysville was deeded to the 
complainant for the price of $2,500, which sum was paid by Fergu- 
son out of the money received from Hewitt for the interests of the 
complainant and Hester Hatch in the lands in controversy. The 
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foregoing are undisputed facts. Other statements embodied in 
tMs opinion are to be taken as my conclusions from considération 
of the évidence. 

The grounds upon wliich relief is asked for in tMs case are that 
Ferguson and Hewitt conspired and confederated together to ac- 
quire the Hatch lands for less than the value thereof, in order to 
further the scheme of the projectors of Everett, and to make a 
profit for themselves, and the price received by Ferguson is grossly 
inadéquate; that the complainant, being an ignorant Indian wo- 
man, unacquainted with the methods of conveying title to real prop- 
erty, was overreached and deceived by Ferguson, who induced her 
to sign the power of attorney to him by falsely representing it to 
be a mère déclaration of friendship; that she did not knowingly 
give Ferguson any authority, written or verbal, to sell her land; 
that said deed is void, because the power of attorney does not au- 
thorize Ferguson to sell or convey any property which the complain- 
ant did not own at the date of its exécution, which was several 
days prior to the filing of her final proofs and payment of the gov- 
ernment price for the land in the United States land ofilce, and for 
the further reason that if effect be given to the power of attorney, 
so as to authorize the attorney in fact to sell the homestead, then 
it becomes virtually a contract made prior to final proof, whereby 
a title to land to be acquired under the land laws of the United 
States should inure to the benefit of parties other than the indi- 
vidual making the entry, and it is to that extent void, because 
contrary to public poUcy. The case has been contested very ear- 
nestly. The zeal of counsel to bring to bear every fact and cir- 
cumstance having any bearing, direct or remote, upon the issues, 
is evidenced by the voluminous mass of testimony which I hâve 
been called upon to eonsider. Much of it relates only to the credi- 
bility of witnesses and incidental and collatéral matters. I hâve 
given due considération and weight to ail the évidence presented, 
but I do not feel called upon to perform the amount of labor nec- 
essary to give in this opinion a close analysis or review of ail of it. 

In gênerai, the évidence is probably sufBcient to support flndings 
of facts consistent with the theory of the complainant's contention, 
and suffîcient to warrant a decree in her favor, if not counterbal- 
anced by other facts equally well supported. The conduct of the 
complainant herself and members of her family who appear as her 
chief witnesses, as shown by a decided prépondérance of the évi- 
dence, is so radically inconsistent, that I cannot say that the wrong- 
ful conduct of the défendants, charged in her bill, and her innocence, 
hâve been so clearly and convincingly proven by the whole évidence 
as to entitle her, upon équitable principles, to regain this prop- 
erty. There is no direct évidence of a conspiracy nor of any cor- 
rupt or unusual practice on the part of Hewitt or the Everett 
Land Company in purchasing complainant's interest in this land. 
There is no évidence tending to prove that at the time of the 
sale a better price could hâve been obtained from another pur- 
chaser. AU the sales shown by the évidence to hâve been made 
near the time of this transaction were made to Hewitt, or his 
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agents, or persons who then were, or soon afterwards became, as- 
soclâtei with him in founding â city. The priées which they paîd 
for otker land with river and harbor frontage afifords no criterion 
for fixing the value of this land. The amount paid for the com- 
plainant's interest is more than double what it was worth at that 
time for any other than spéculative purposes, and I cannot find that 
a higher price could hâve been obtained except upon the theory 
that Ferguson or some other person acting for Mrs. Hatch might 
hâve extorted a larger sum from Hetritt. He cannot be justly 
chargea with the commission of a fraud simply by reason of the 
fact that the bargain which he made appears, in the light of subsé- 
quent events, to hâve been a good one for him. 

There is a hopeless conflict of évidence relating to the acts, say- 
ings, and doings of Mrs. Hatch, her daughter, who acted as inter- 
préter for her, Ferguson, Heffner, the notary public who certifled 
to the acknowledgment of the power of attorney, and Harris, a 
subscribing witness, in connection with the exécution of that in- 
strument; and, in my opinion, there is no prépondérance in favor 
of either side. The notary public does not in the acknowledgment 
certify that he made known to Mrs. Hatch the contents or nature 
of the instrument. The décision of the suprême court of this state 
in the case of Jackson v. Tatebo, 28 Pac. Eep. 916, is to the eflfect 
that if a person who is unable to converse in the Énglish language 
allèges that, at the tûne of executing a deed, he was misinf ormed, 
and did not intend to convey hîs property, and the certiflcate of 
acknowledgment does not state that the officer màde known to him 
its nature or contents, the burden is upon the party claiming under 
such deed to prove that such person did understand the import 
of the instrument at the time of signing it I assume that this 
décision establishes a rule of property in this state, and I should 
therefore hold the power of attorney to Ferguson to be void if I 
deemed it necessary to make ôndings upon this part of the case. 
I Will dispose of this point in connection with the questions as to 
the proper construction to be given to the power of attorney, and 
the validity of the deed made under it. The power of attorney is 
gênerai, and gives ample authority to sell and convey any lands 
in the state of Washington which Mrs. Hatch might hâve acquired 
while it remained in force. The argument that it should be so 
limited by construction as to except the homestead would merit 
serions considération if the fact that, at the time of giving the 
power of attorney, she intended that Ferguson should hâve the 
right to sell said land, were to control my décision; for such a 
contract if made prior to the présentation of her proofs to the 
register and receiver of the land offlce, falsifled the sworn déclara- 
tion which she was required to make in proving up, to the effect 
that she had not made any contract or agreement whereby the title 
which she should acquire should inure to the beneflt of any other 
person. A contract having that effect, being contrary to public 
policy, cannot be upheld judicially. Andersen v. CarMns, 135 TJ. 
S. 483, 10 Sup. et. Eep. 905. And were this suit for the mère pur- 
pose of canceling the deed given by Ferguson, as her attorney in 
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fact, to Hewitt, and were the parties at the time of its commence- 
ment sitiiated the same as they were immediately after the mak- 
ing of said deed, there would be no difflculty in granting relief to 
the complainant. 

It is necessary, however, to tabe into account the changed situa- 
tion of the parties, for which the complainant is responsible, by 
reason of her own acts subséquent to her entry of the land, where- 
by her right to a patent became perfected. The patent subse- 
quently issued to her is a confirmation of her right to the land 
at the time of making her iinal proof and payment at the land 
ofiQce. After obtaining the receiver's receipt for the payment, she 
could lawfuUy dispose of the land. U. S. v. Budd, 144 U. S. 154, 
12 Sup. et. Kep. 575. It is distinctly and fuUy proven by the évi- 
dence that, within a few days after Ferguson had given the deed 
to Hewitt, Mrs. Hatch was informed of thç saïe of her interest, 
and the priée for which it had been sold, and the manner of pay- 
ment, and at that time she did not disavow the transaction, nor 
make any protest. The only expression of dissatisfaction made at 
that time, according to the e^àdence given in her behalf, was the 
simple remark made by her daughter to Ferguson that he "did not 
get much." After being so informed, Mrs. Hatch, for her own rea- 
sons, chose Marysville as her place of résidence, and, without being 
influenced or persuaded by any one, went there, and selected and 
bargained for eight lots, and authorized Ferguson to pay $600 for 
them. She approved a plan for a house, and authorized a neighbor 
to contract for building it, and with her consent it was built, and 
Ferguson paid for it. She selected and authorized Ferguson to pay 
for furniture for her new house, and, when it was ready for occu- 
pancy, she voluntarily surrendered to an agent of Hewitt posses- 
sion of the land which Ferguson had sold to him. At différent 
times she drew money from Ferguson, and used it as suited her, 
and she iinaUy invested the residue of the |4,000 in the purchase of 
40 acres of land. She kept sUent while the Everett Land Ciom- 
pany was making large expenditures in improving this land, and 
she appears to hâve been unconscious of having suffered an injury 
until a lawyer sent her by one of her friends had consulted with 
her. 

The fact of her being thus unconscious was not because of lack 
of knowledge of what had transpired, nor incapacity to under- 
stand. She is able to think for herself and act independently. 
The friend who, after enhancement in the value of the land, sent 
a lawyer to consult with her, was near by, and çould hâve coun- 
seled with her before she used the money which Hewitt paid. She 
cannot be classed with those who are under légal disability by rea- 
son of mental weakness, and whose contracts may for that reason 
be avoided, and none of her acts above mentioned were under 
duress, or brought about by intimidation or undue influence. By 
knowingly receiving and appropriating to her own use the money 
paid as the price for her land, and voluntarily giving possession 
of it to a purchaser, she has actually made a bargain, and trans- 
ferred the land and ail her rights therein. If the bargainee has 
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failed to oblaîrifrom hèr a valid conveyance of the légal titie, she 
is not by reason of that fact entitled to aid from a court of equity 
in an effort tO regain propérty whicli bas been actuaEy and fairly 
transferred. . 

Let a decree bë entered dismissing this suit, with costs to the de- 
fendants. 



HATOH et aL v. FERGtJSON et al, 
(Circuit Court, D. Washington, N. D. October 6, 1893.) 

1. Pbderal Codbts— Juribdiction — Citizenship — Distkict dp Résidence— 
Waivbb. 

Where a suit la brought In a fédéral circuit court, on the ground of 
diverse citizenship, to enforce a clalm to land situa ted In the district, de- 
fendants, who hâve volimtarily appeared and submitted thelr clalms to 
adjudication, cannot afterwards object to the jurisdiction, on the ground 
that the suit is not brought in the district Of the résidence of either plaln- 
tifCs or défendants. 

3. Infancy— Service dp Phocbss. 

Service of summons upon a mlnor In the state of Washington, by de- 
llvering a copy to hlm personally, is invalid unless a copy Is also dellvered 
to his father, mother, or gnardtan, or person havlng hlm In care or con- 
trol, or with whom he résides, as required by the statute, (Laws Wash. 
1887-88, p. 26.) 

8. QUAKDIAN AND WaRD— APPOINTMENT— BoND. 

The Washington statute requlrlng bonds from ail guardlans (Code 1881, 
§§ 1604, 1612, 1617, 1618) Is mandatoi-y, and, until such bond Is glven, no 
person is compétent to act as guardian or to receive service of summons 
for the minors, even though appointed by a wlll whlch expressly dis- 
penses with a bond. 

4 SaME— JnDOMBNT AOAINST MlNORS— Validity. 

A Judgment against minors resulting from an appearance in the suit by 
ouo who assumed, wlthout lawful authorlty, to be thelr guardian, does not 
conclude them, and they may question It tn a collatéral proceedlng. 

5. HUSBAND AND WlFB— COMMtJNITT PkOPERTT. 

lu Washington, propérty acquired by a man dturlng cohabitation with a 
woman, whom he afterwards marries, is his separate propérty, and is not 
afCected by the eommunlty propérty law. 

«. WlLLB-^{;0N8TRUCTI0N— COMMUNITY AND SePARATE PHOPEBTY. 

Where a niarried man, ownlng separate propérty, makes a devise to his 
children of his estate, descrlbing it as "being the one-half Interest in the 
eommunlty propérty now owned by me and my sald wife," this can only 
be regarded as the expression of his opinion, and does not convert the 
propérty into eommunlty propérty, or operate as a devise of one-half 
thereof to his wife; nor can the interest of his children be diminished by 
construing the wlll according to the Intention of the testator, as shown 
by paroi évidence. 

In Equity. Suit by Dexter Hatch, Arthur Hatch, Cyrus Hatch, 
and Ezra Hatch, minors, by their next friend, Joséphine Hatch, 
against E. C. Ferguson, Henry Hewitt, Jr., the Everett Land Cîoin- 
pany, Judson La Moure, and Minnie E. La Moure, to détermine 
adverse claims to land upon which the city of Everett is in part lo- 
cated, and to annul a judicial sale of their title to said land. De- 
cree for complainants. 

For a prior opinion in respect to a jurisdictional question, see 
52 Fed. Eep. 833. 
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A. D. Warner, Stratton, Lewis & Gilman, Junins Rochester, and 
W. Scott Beebe, for coinplainants. 

Francis C. Barlow, Brown & Brownell, and Oy. Wellington, for 
défendants. 

HAÎiTPORD, District Judge. This is one of three cases com- 
menced by the family of Ezra Hatch, deceased, to recover portions 
of the land upon which the city of Everett is situated, the com- 
plainants herein being the four minor children of the said Ezra 
Hatch and Joséphine Hatch. Their mother, Joséphine, appears 
as prochein ami. The object of the suit is to annul a judicial sale 
of the interests of said minors in a tract of 160 acres, to which the 
said Ezra Hatch acquired the title from the United States, by the 
location thereon of a land warrant issued to him for services in the 
United States navy during the Mexican war. Said Ezra Hatch 
and Joséphine commenced cohabiting together prier to the loca- 
tion of said land warrant, but their marriage was not solemnized 
until after a patent had been issued to said Ezra Hatch for said 
land. The will of said Ezra Hatch, which was duly admitted to 
probate after his death, contains a paragraph making disposition 
of his estate in the foUowing words: 

•'I g-ive and liequeath to my daughter, Esther Hatch, and to my sons, Dex- 
ter Hatch, Arthur Hatch, Cyrus Hatch, and Ezra Hatch, ail my estate, real and 
Personal, cl every name and nature whatsoever, owned by me at the time of 
my death, after paylng ail my just debts and the admitting of thls, my last 
wUl, to probate, and the sum of five dollars herelnafter bequeathed to my 
wife, Joséphine Hatch; said estate being the One-half interest in the con> 
munity property now owned by me and my said wife, from which I bequeath 
to my said wife the sum of five dollars, and it is my wlsh and désire that my 
said daughter and sons share and share alike In my said estate." 

In the month of April, 1891, the défendant Henry Hewitt, Jr., 
commenced an action in the superior court for the counly of 
Snohomish, in which said land is situated, against said minor 
children and E. 0. Ferguson, as their guardian, to partition said 
tract of land, alleging in his complatnt, filed in said action, that 
he (Hewitt) then had an estate of inheritance in said tract of land 
to the extent of an undivided three-fifths thereof, and that each 
of said children had an undivided one-tenth thereof. A summons 
was issued in said action, directed to the défendants therein, the 
said minor chUdren, and E. C. Ferguson, as their guardian, upon 
which the sheriff of Snohomish county made a return, in the fol- 
lowing words: 

"Sheriff's Eetum: Office of the Sheriff of the County of Snohomish, State 
of Washington. I hereby certify that I recelved the wlthîn summons on the 
7th day of April, A, D. 1891, and personaUy served the same on the 8th day of 
AprU, A. D. 1891, on E. C. Ferguson, and on Dexter Hatch, Arthur Hatch, 
Cyrus Hatch, & Ezra Hatch, on the 14th day of April, 1891, they being the de- 
fendants named in said summons, dellvering to each of said défendants per- 
sonaUy, in the county of Snohomish, a true copy of said original summons." 

Ferguson appeared in said action, and filed an answer, admit- 
ting each and every allégation contained in the complaint. After- 
wards a decree was rendered, pursuant to which the entire tract 
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of îaad iv^as sold, and the proceeds diyîded, the défendant Ferguson 
receiving the portions awarded to said miuor children. The de- 
fendàht Hewitt was the purchaser at said salé, and he afterwards 
conreyed 10 acres of said land to the défendant Judson La Moure, 
and the residue to the défendant the Everett Land Company. 

I hâve heretofore passéd upon the jurisdictional questions raised 
"by a demurrer to the bill of complaint See Hatch v. Ferguson, 
52 Fed. Rep. 833. The case having been brought on for final hear- 
ing, the défendants Judson La Moure and his wife, Minnie E. La 
Moure, again questioned the jurisdiction, on the ground that they 
are citizens and résidents of the state of North D^ota, and were 
citizenâ ând résidents of that state when this suit was commenced, 
and -the plaintiffs werè at the time of the commencement of this 
suit citizens and résidents of the state of Oregon; and in behalf 
of said défendants it was argued that under the provisions of the 
act of March 3, 1887,' relating to the jurisdiction of United States 
circuit courts, as corrected by the act of August 13, 1888, "where 
the jurisdiction is founded only on the fact that the action is be- 
tween citizens of différent states, suit shall be brought in the dis- 
trict of the résidence of either the plaintiff or the défendant," 
Supp. Rev. St. (2d Ed.) 612. This, however, is a suit to enforce a 
claim to the title to real property situated within this district, 
and ail the défendants hâve voluntarily appeared herein, and sub- 
niitted to the jurisdiction of the court, for the purpose of an adjudi- 
cation; ôf their adverse claims to said title. This court is thei'efore 
vested with complète jurisdiction by reason of said facts, and by 
virtue of the provisions of the eighth section of the act of March 
3, 1875, (Supp. Rev. St. [2d Ed.] 84!) 

The validity of the judicial sale of this land dépends upon the 
question whether the superior court of Snohooiish county acquired 
jurisdiction to render a decree binding upon thèse complainants. 
The statute of this state in force at the time relating to the manner 
of service of a summons prescribed that, if the action be against a 
minor under the âge of 14 years, the summons shall be served by 
delivering a copy thereof "to such minor personally and also to his 
father, mother, guardian, or if there be noue within this territory, 
then to any person having the care or control of such minor, or with 
whom he résides, or in whose service he is employed, if such there 
be." Laws Wash. T. 1887-88, p. 26. Thèse plaintiffs were ail at 
the time under 14 years of âge, and the sherifE's return shows that 
service of said summons was not made in the manner prescribed 
by the statute; and the defect of service was not cured by the 
voluntary appearance of Ferguson, unless he was at that time the 
légal guardian of said minora. In the will of Ezra Hatch said 
Ferguson is named as the guardian of said uiinors, and, after the 
probate of said will, the probate court of Snohomish county issued 
letters of guardianship to said Ferguson, erroneously reciting that 
by said will he was appointed guardian to act without bonds, and 
:t afflnnatively appears from the évidence submitted in this case 
that said Ferguson has not qualifled as the guardian of said minors 
by the exécution of a bond. The Code of Washington Territory of 
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1881 contains the foUowing proAdsions, and the same were in force 
as law in this state at the time of the proceedings referred to, viz.: 

"Sec. 1604. ïlie probate court of each county, when it shall become neces- 
sary, may appoint giiardians to minors résident In said county, wiio liave no 
guardian appoùited by -wiU; or who may réside eut of the territory, liaving 
estate within the county." "Sec. 1612. The probate court shall take of each 
guardian appointed under this act, bond with approyed securlty, payable to 
the Territory of Washington, In a sum double the amount of the mlnor's es- 
tate, real and Personal, conditioned as foUows: The condition of this obliga- 
tion is such, that if the aboyé bounden A B, who has been appointed guar- 
dian for C D, shaU faithfully discharge the office and trust of such 
guardian according to law, and shall render a fair and just account of 

hls said guardianship to the probate court of the county of , from 

time to tlme, as he shall thereto be required by said court, and comply with 
aU orders of said court, lawfully made, relative to the goods, chattels, and 
moneys of such mlnor, and render and pay to such minor ail moneys, goods 
and chattels, titlé papers and effects which may corne into the hands or pos- 
session of such guardian belonging to such minor, when such minor shall 
thareto be entitled, or to any suhseoLuent guardian, should such court so direct, 
this obligation shall be void, or otherwise to remain in fuU force and virtue, 
which bond shall be for the use of such mlnor and shall net become vold upon 
the first recovery, but may be put in suit from time to time agalnst ail, or any 
one or more of the o-bllgors, in the name and (for) the use and beneflt of any 
person entitled by a breach thereof, imtil the whole penalty shall be recov- 
ered thereon." "Sec. 1617. Ail the provisions of chapter 101 relative to bonds 
given by executors and admlnistrators, shall apply to bonds taken of guar- 
dians. Sec. 1618. The father of every legitimate child, who Is a mlnor, may, 
by his last wlU in writing, appoint a guardian or guardlans for hls mlnor chil- 
dren, whether bom at the time of maklng such will or aftei-wards, to continue 
during the minority of such child, or for any less time, and every such testa- 
mentary guardian shaU give bond in like manner and with like condition as 
hereinbefore required, and he shall hâve the same powers and perform the 
same duties with regard to the person and estate of the ward, as a guardian 
appointed as aforesald." 

Chapter 101 of the Code referred to in section 1617 contains the 
foUoTving provisions: 

"Sec. 1394. Every person to whom letters testamentary or of administration 
are directed to issue must before recelvlng them, exécute a bond to the Terri- 
torj' of Washington with two or more sufflcient sureties to be approved by 
the probate judge. In form the bond must be joint and several, and the pen- 
alty must not be less than twlce the value of the personal property, and 
twice the probable value of the annual rents, profits and Issues of the real 
property belonging to the estate; which values must be ascertained by the 
probate judge by examlning on oath the party applying, and any other per- 
sons." "Sec. 1396. The bond must be conditioned that the executor or ad- 
ministrator shaU faithfully exécute the duties of thé trust according to law." 
"Sec. 1399. In aU cases where bonds or undertakings are required to be given 
under this title the sureties must possess the qualifications and justify thereon 
in the same manner as required by the civil practice act for bail upon an ar- 
rest and the certlficate thereof must be attached to and flled and recorded 
with the bond or undertaking. Ail such bonds or imdertaklngs must be ap- 
proved by the probate judge before being filed or recorded." 

Thèse provisions of the statute are, in my opinion, mandatorj-, 
and the giving of a bond îs prerequisite to the assumption by any 
person of the guardianship of minors in this state, whether under 
an appointment by will, or by the court having probate jurisdiction. 
A question similar to the one I am considering was declded by 
the New York court of appeals in the case of Wuesthoff v. Insur- 
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ancé C6.; 107 N. Y. 580, 14 N. E. Bep. 811, and the court held 
a statûté requiring testamentary guardians to give bond in sncli 
snm and with. such sureties as the court haying jurisdiction may 
approTe, before exercisîng any authority over the minor or his 
estate, to be mandatory, and that such a statute makes tbe giving 
of security by the guardian a necessary qualification and a pre- 
requisite to the exercise of any authority over the estate of the 
ward. The suprême court of California, also, in the case of Mur- 
phy V. Superior Court, 24 Pac. Bep. 310, held that one who was ap- 
ptfinted a guardian by a deed of trust and also by the superior 
court, but who had not given a bond, was not a légal guardian. 

In their argument, counsel for the défendants attempt to draw 
a distinction between this c3.se, which they contend is one in which 
there was only a defective or imperfect service of notice, and cases 
wherein there has been no service of notice, and they hâve brought 
to my attention the cases of Isaacs v. Price, 2 Dill. 351; Shawhan 
V. LofÉer, 24 lowa, 226; Bunce v. Bunce, 59 lowa, 533, 13 N. W. 
Rep, 705; and 1 Black, Judgm. § 224, note. But thèse author- 
ities, in so far as they seem to sustain the argument that titles 
to real estate can be divested by judicial proceedings, without sub- 
stantial compliance with the statutOTy requirements as to service 
of jurisdictional process, are in conflict with the décisions of the 
suprême court of the United States. See Galpin v. Page, 18 
WaU. 350; Settlemier v. Sullivan, 97 U. S; 444. The cases of Ar- 
rowsmith y. Gleason, 129 U. S. 86, 9 Sup. Ct. Eep. 237; Bunce v., 
Bijnc^, supra; and Hamiel v, Donnelly, (lowa,) 39 N. W. Rep. 210, 
— ^hold that where a guardian sells the property of his ward un- 
der an order of court without having given a sale bond, required 
by the statute, such sale îs not void, the failure to give the bond 
in such a case being a mère irregularity, not afEecting the jurisdic- 
tion of the court. But said authorities are not in point. The 
question which I am considering is whether Ferguson was guardian 
or not. This is certainly a jurisdictional question, for, if Ferguson 
was not the légal guardian of said minors, they were not repre- 
sented in the partition suit, nor called upon to appear therein, and 
they are not bound by the judgment of the superior court, nor by 
any récital in its record. In the case of Moody v. Butler, 63 Tex. 
210, the court held that thè authority of an exécuter could not be 
impeached coUaterally by the mère fact that the record of the 
court under whose direction he acted did not show afilrmatively 
that he had given a bond. The reasons given in the opinion are 
very meager, and not sufflcient to enable me to détermine whether 
the case is in fact analogous, nor to convince me that my own 
views in this case are erroneous. Bloom v. Burdick, 37 Amer. 
Dec. 299, and Russell v. Coffln, 8 Pick. 143, are not in point In 
the former, objection was made to the sufflciency of à bond with 
but oûe surety, and it was held that failure to exact a bond with 
two sureties was a mère ertor. It is a New York case, and, if it 
were in point, I should be inclined to yield greater déférence to 
the later décision of the New York court of appeals in Wuesthoff v. 
Insurance Co., supra. In Riiissell v. Coffm the validity of a bond 
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Tyith no surettes, given by guardians, was disputed; but the ob- 
jection was adjudged to be immateiîal in a collatéral proceeding, 
for tbe reason that tbe law of Massachusetts, under whicb the 
case arose, confided in the court by whom the guardians were ap- 
pointed power to remove them for failure to give a satisfactory 
bond. The theory of the décision appears to be that the manner 
of exercising discretionary powers cannot be made the subject of 
contention in a collatéral proceeding. But questions as to the 
sufflciency of a bond, raised after its acceptance by a court author- 
ized to approTe or reject it, are in principle entlrely différent from 
the question as to the effect of the entire failure to comply with a 
mandatory statute requirîng a bond as a prerequisite to the as- 
sumption of légal authority. 

A judgment against a défendant upon an appearance for Mm 
by an attorney of record does not preclude such défendant from 
showing in a subséquent proceeding that the appearance was not 
authorized. Harshey v. Blackmarr, 20 lowa, 161; Freem. Judgm. 
§ 499; 1 Herm. Estop. § 523; 1 Black, Judgm. § 374; 2 Black, 
Judgm. § 901; Thompson v. Whitman, 18 WaU. 457; Knowles T. 
Coke Co., 19 Wall. 58; Hill v. Mendenhall, 21 Wall. 453; Hall 
V. Lann'ing, 91 U. S. 160; U. S. v. Throckmorton, 98 U. S. 61. Upon 
the principle of thèse autiiorities, I hold that minors are not con- 
cluded by judîcial proceedings against them, founded upon acts 
of one who, without lawful authority, assumed to be their guar- 
dian; and from the évidence in this case I flnd that the défend- 
ant Ferguson was not the légal guardian of the complainants. 
Service of the summons in the partition suit upon him was not 
sufficient to bring them withîn the jurisdiction of the superior 
court for Snohomish county, and they are not bound by his appear- 
ance as their représentative. The sale of their land pursuant to 
the order of that court is therefore void. 

The land involved in this suit was the separate property of Ezra 
Hatch, the title having been acquired by him prior to any lawful 
marriage to Joséphine, and his right to dispose of it by will was 
not abridged by any law of this state. The cases of McLaughltn's 
Estate, 30 Pac. Rep. 651, 4 Wash. 570, and Kelley v. Kitsap Co., 
(Wash.) 32 Pac. Rep. 554, are conclusive to the effect that the rights 
of said Ezra Hatch and Joséphine as to property acquired during 
the time of their cohabitation together prior to their marriage 
were not affected by the community property law of this state. 
The déclaration in the will of Ezra Hatch to the effect that his 
estate consisted of one-half the community property owned by 
himself and wife can only be regarded as an expression of his opin- 
ion, and cannot hâve the effect to couvert his separate property into 
community property, nor operate as a devise to Joséphine of one- 
half of his property in addition to the bequest of five dollars which 
he made to her; nor can the interests of his children as redduary 
devisees be diminished by construing the will according to the inten- 
tion of the testator, as shown by paroi évidence. 

It is my opinion that, by said Will, the complainants each took 
an undivided one-fifth of the land described in their bill of com- 
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plaint} tiiat tfiey hâve not beén dîvested of tlieir tîtle; atiâ that 
they are iJOw entitled to hâve a decrëe declaring and estabMsMng 
their title to the extent indicated, ând to recover costa, 
Decreé accordingly. 



HATOH T. FEKGUSON et aL 

(Circuit Court, D. Washington, N. D. October 6, 1893.) 

BtjnrrTJ-^DBBDs— Cakcbllatton— EsTOPPBL. 

Whwe a sale of land is negotiated by one who, wlthout spedflc authop- 

, Ity,. assumes to act for the owner, and obtalns from the owner a deed 
to the pùrchaser, and recëlves the purchase money, and Immediately after 
completing the transaction Informs the grantor of the sale and the terms, 
andâie grantor falls to dlsavow the aàle or make àny protest untU after 
i^Qcei^lqg.iand expending the whole of the purchase money and great en- 
hanc^mçpt lu the value of thç land by reason of improvements by the pur- 
chîtsér a:nd his vendees, sùch grantor wUl not be permitted in equity 

' to claim'that the deed was fraudulently obtained by false représentations 
as to'the hatiu'e and contents of the instrument by àuch agent in pursu- 

• auçe «)f, a consplracy bétWeen hlm and the pùrchaser. 

iii EiJTiity. Suit by Hester Hàtch a<gainst E. O. Ferguson, Henry 
Hewîfct, Jr., and the Everett Land Company to détermine adverse 
cïâiins tp the title to lan^ npon which the city of Everett is in part 
locat^, aflid to annuï a deed conveying her title to said land, for 
allegèd fr^]ad. Dismissed. 

A. D.; Wamer, Strattonj Lewis & Gilman, Junius Eochester, and 
W, Scott Beebe, for complainant 
FraiH,eis 0. Barlow and Brown & Brownell, for défendants. 

HANFGED, District Judge. 'A gênerai statement of the case, 
sufflcient for the purpose of this décision, is contained in my opin- 
ion in thè case of Hatch v. Ferguson, 57 Fed. Eep. 959. The 
complainant herein is tfae daughter of Joséphine Hatch. In 
her complajnt she chargea that a deed to the défendant Hewitt of 
her interést in the lands referred to in said opinion was signed by 
her at the request of ihe défendant Ferguson, who at the time 
falsely amd fraudulently represented the same to be merely a paper 
to show thàt she was of âge, and not under his guardianship, and 
that, believing said înstrament to be such a paper as he repre- 
sented, shè èigned it without intending to convey her interést in 
said land. ^lie testimony proves conclusively that she knowingly 
received and used the moûey paid as considération for said deed, 
without imaking any protest against the sale, and the case might 
be disposed of in accordance with my opinion in her mother's 
case. There is, however, additional ground for pronouncing against 
this complainant. She is able to speak and understand the Eng- 
lish lânguage; and the rule in the case of Jackson v. Tatebo, (Wash.) 
28 Pac. Kep. 916, therefore, does not apply in this case; and, even 
were the onus probandi upon the défendants, the suit, in my opin- 
ion, must be a f allure, for the reàson that by a dècided prepon- 
dei<ance of the évidence it is shown that the complainant was not 
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deceived, as she allèges, but, on the contraxy, the déed was exe- 
cuted by her freely, Toluntarily, and knowingly. 

Let a decree be entered dismissing tlie suit, with. costs to the 
défendants. 



RUSS V. TELPENEB. 

(Circuit Court, W. D. Texas, Austin Division. July 11, 1S93.) 

No. 1,918. 

1. Principal and Agent — Unauthorized Acts of Agent — Ratification by 

Principal. 

Ratification by a principal of an imauttiorized contract made by his 
agent relates bacli to tbe t>egimïing of tbe transactioiL, and, when de- 
liberately made, wltli a knowledge of the circumstances, cannot be re- 
called. 

2. Samb— Limitation op Agbnt's Authoritt— Privatb Instructions. 

Prlvate Instructions llmiting the authority of an agent wlll not avold 
the principars llability for acts done by the agent In violation thereof, 
when the other party to the transaction had no reason to tnow, and 
no actual knowledge, of such limitation. 

3. Same— Execution of Contract bt Aoent— Evidence— Burden op Proop. 

The déniai by défendant that an alleged contract was executed by hls 
duly-authorized agent throws upon plalntiff the burden of provlng by a 
prépondérance of évidence the légal and bindlng exécution thereof. 

4 Vendob and Purohasbr— Damages pok Brbach dp Contract— Collatéral 
Contract. 

In an action for breach of. a contract for the sale of lands by plaintlfC 
he cannot recover any damages for the breach of a collatéral contract 
whereby, for a considération named, he has agreed to hâve the lands sur- 
veyed and the field notes retumed, as required by law. 

-5. Damages— Mbasuke of— Breach op Contract — Sale op Right in Statb 
Lands. 

The measure of damages for breach of a contract aasigning a rlght to 
purchase state lands, which has been acquired imder Act Tex. July 14, 1879, 
is the différence between the price agreed upon by the parties and the 
market price of the rlght at the time of the breach. 

6. Public Lands— Sale op State Lands —Texas Statute — Public Sukvbt- 

or's Décision— Conclusiveness. 

Under Act Tex. July 14, 1879, providing for the sale of certain lands 
owned by the state, the décision of the public surveyor is coiiclusive, in the 
absence of évidence to the contrary, on the question whether the pur- 
chaser is a "responsible party," within the meaning of section 3 of the 
act. 

7. Samb — Right to Purchase. 

The ilght to purchase acquired by application to the public surveyor, as 
provlded in Act Tex. July 14, 1879, providing for the sale of certain state 
lands, Is assignable. 

At Law. Action by George W. Russ against Joseph Telfener 
for breach of a contract for the purchase of certain rights acquired 
by plaintif! in state lands. Judgment was given for plaintiff, 
but on writ of error this was reversed by the suprême court. 12 
Sup. Ot. Eep. 930, 145 U. S. 522. The cause is now up for a second 
trial. 

Hancock & Shelley and Miller & Fiset, for plaintiff. 
J. L. Peeler, for défendant. 
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MAXEY, District Judge, (charging jury.) Plaintiff brings Ms 
suit to recover damages because of alleged breach of contract on 
part of défendant. In Ms pleadings the plaintiff sets up two con- 
tracte which, he claims, were executed by the défendant Tbe 
flrst is known as "Exhiblt M," and the second as "ExMbit N." Botb 
were executed on the same day, to wit, the Ist day of NoTember, 
1882, and both were signed by the same parties. The plaintiff 
signs his own name in person, ànd the name of défendant is signed 
as follows: "J. Telfener, by 0. Baccarisse, Ag't." The défendant 
dénies that he executed the contracts in person, and further dé- 
nies that Baccarisse had authority to exécute them in Ms behalf, 
and hence he claims that they are not binding upon htm. 

The first question, therefore, presented for your considération, 
is whether the contracts, particularly the one known as "Exhibit 
M," were executed in such manner as to bé valid and binding upon 
the défendant. No formai power of attorney executed by the de- 
fendant bas been introduced in évidence, expressly conferring 
authority upon Baccarisse to exécute the contracts in question. 
You must therefore look to ail the facts and circumstances in 
évidence, apart from the déclarations of those professing to act 
as agents, to détermine whether Baccarisse was duly authorized 
to exécute the contracts declared upon. If, from considération 
of the évidence, you conclude that Baccarisse had authority, di- 
rect from the défendant, to exécute the contract in his behalf, 
then it would be binding upon the défendant. It would also be 
binding upon the défendant if Westcott, with a.uthority from, and 
knowledge and consent of, défendant, empowered Baccarisse to 
exécute it. But if Baccarisse was neither empowered directly 
by the défendant, nor by Westcott, with authority from and knowl- 
edge and consent of défendant, to exécute the contract, then it 
would not be binding upon the défendant, unless he ratified th& 
same, as hereinafter stated. If Baccarisse had no authority from 
défendant or Westcott, as above stated, to exécute the contract, 
then it would not be binding upon the défendant, unless he, hav- 
ing full knowledge of the terms of the agreement and the 
material facts and circumstances attending its exécution, ac- 
quiesced in and recognized the same as his contract, in which 
event he would be held to hâve ratified it, and it would be bind- 
ing upon him. 

To make it binding upon him in such case, you observe, he must 
hâve ratified the contract with full knowledge of its terms and 
of the material facts and circuanstances attending its exécution. If 
he did so ratify it, then it would be binding upon him as though 
he had given authority to make the contract before the same was 
executed. It is a famUiar maxim that ratification has a rétro- 
active efiflicacy, and relates back to the inception of the transac- 
tion, and, when deliberately made with a knowledge of the circum- 
stances, as before stated, cannot be revoked or recalled. 

If you ûnd from the évidence that Baccarisse had authority 
from the défendant, or from Westcott, with the defendant's as- 
sent, approval, and knowledge, to contract with individuals gen- 
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erally for the purpose of procuring lands under the act of the 
législature of 1879, by filing upon tliem and having tlie same sur- 
veyed, then you are instructed that the acts of Baccarisse were 
binding upon the défendant, as such acts came within the scope 
of his authority, and défendant cannot avoid liability thus created, 
notwithstanding he might hâve given private instructions to Bac- 
carisse not to purchase without referring the matter to him for 
his ratification, provided that such instructions were not com- 
municated to and known by the plaintiff. If, however, the plain- 
tifl knew that Baccarisse was instructed not to close any trade 
without flrst referring the matter to the défendant, then the plain- 
tiff could not enforce a contract so made with Baccarisse without 
complying with such restrictions upon his authority. 

To illustrate, (and in the illustration I quote the language of 
my predecessor in charging the jury upon a former occasion :) 

"Suppose I send out agents to procure lands for me by purchase, or other- 
wlse. I glve my agents certain spécifie directions to govem them, and then 
say to them, 'ïou must, before closing the trade, submlt the trade to me for 
my approval.' My agents go out and contract with persons, and do close a 
trade, but without referring the same to me before closing. The agent having 
pursued the ordinary mode for procuring lands, and the person with whom 
he deals not being advlsed of the restrictions by me placed upon my agent, 
t)Ut deals with him in good faith, and upon that faith changes his relation to 
the property, I am bound, because the agent acted within the gênerai scope 
of his authority," and because the third persons are not afifected by private 
instructions given to the agent wliich are not made taiown to them. "Ttiis 
is, of course, to be talien vrtth the qualification that if the person deallng with 
the agent knew of the Instruction which was a limitation upon his rlght to 
act, and made a contract In violation of that instruction, he cannot enforce It 
against me." 

The défendant having denied under oath the exécution of the 
<;ontract by duly-authorized agent, the burden is upon the plain- 
tiff to prove, by a prépondérance of the évidence, that the con- 
tract was executed in such manner as to be binding upon the de- 
fendant. 

If, upon a considération of ail the facts and circumstances in 
évidence, taken in connection with the foregoing charge, you reach 
the conclusion that the contract is not binding upon the défend- 
ant, then you wUl proceed no further except simply to retum 
a verdict in his favor. If, however, your flnding upon that issue 
be in favor of the plaintiff, you will then proceed to the considéra- 
tion of other issues involved in the cause. 

Plaintiff's applications for the purchase of the lands involved 
in this controversy were filed, respectively, on the éth and 5th days 
of October, 1882. On the Ist day of November following, as al- 
ready stated, the contract designated "Exhibit M" was executed. 
This contract recites that plaintiff had, in due form, made appli- 
cation for the purchase of about 1,000,000 acres of land, more or 
less, in El Paso county, in accordance with an act of the légis- 
lature of Texas approved July 14, 1879; that défendant was dé- 
sirons of purchasing from plaintiff ail his rights, titlés, and in- 
terest under and by reason of such application, provided it should 
.appear that such application had been regularly made and flled 
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in such manner as would, under thé tenns of said law, entitle 
plaintiff to become the purchaser of said lands frord the state of 
Texas; and in such case défendant agreed and promised to pay 
plaintiff, as considération of his sale, transfer, and assignaient of 
ail his said rights, titles, and interest, 25 cents per acre for each 
and erery acre of land covered by Ms said application and file, 
and plaintiff agreed and boùnd Limself, in considération of such 
price-and sum to be paid to him, to sell, transfer, and assign 
unto thé défendant ail his rights, titles, and interest in said 
lands acquired by said application and file. In short, it was pro- 
vided that if, upon examination, it should be found that, by going 
forward' under the law, the party could secure the land, then de- 
fendant was to pay said amount to plaintiff for the rights which 
he had acquired under his application to purchase, and plaintiff 
was to convey such right, title, and interest to the défendant. At 
the date of the contract it was not deflnitely known just how 
many acres were enibraced in the applications, and the contract 
pro vides for the payment of 90 per cent, of the estimated quantity, 
and this payment was to be made on or before the 15th day of 
NoTëmber, 1882. It Wâs further provided therein that, upon the 
completibn of the surreys and field notes, the number of acres 
embraced in said lands *so sold and transferred by the plaintiff to 
the défendant should be ascertained, and, if the said 90 per centum 
to be pajd by the défendant should not amount to the full pur- 
chase price of 25 cents per acre, then the déficit should be pSid 
at once in cash by the défendant to the plaintiff in the city of 
Dallas or Austin, as the plaintiff might prefer. 

Under the contract known as "Exhibit N," the plaintiff, for the 
considérations therein named, agreed to hâve the lands surveyed 
and field notes retumed, etc., as required by law. In référence 
to this contract, known as '*Exhibit N," the. plaintiff cannot re- 
cover of défendant any damages because of a breach, or supposed 
breach, thereof, and you are instructed accordingly. You may, 
however, look to that contract, in connection with the évidence, to 
détermine the exact number of surveys of land which are em- 
braced in plaintiff's two applications. On this point the évidence 
from the land office clearly shows that 1,813 surveys of 640 acres 
each were made under plaintiff's two applications, and you are 
so instructed. Of the 1,813 surveys, plaintiff claims nothing as 
to 25 thereof, which must be deducted, leaving involved in the 
controversy 1,788 surveys of 640 acres each, or 1,144,320 acres. 

The législature of this state passed the act before referred to, 
of the 14th of July, 1879, by Which the state pat upon the market 
lands which had been reserved from location and sale, including tàose 
known as the "Pacific Eesèrvation." This réservation embraced 
lands in El Paso county which were covered by the plaintiff's ap- 
plications and surveys. The sections of said act which bear upon 
the questions in hand are the foUowing: 

"Sec. 2. That any person, firm or corporation, deslrlng to purchase any of 
the unapproprlated lands hereln set apart and reserred for sale, may do so by 
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causlng the tract or tracts which such person, flrm or corporation désire to 
purchase to be surveyed by the authorized public surveyor ot the county or 
district In whlch said land is situated. 

"Sec. 3. It shall be the duty of the surveyor, to whom application is made by 
responslble parties, to survey the lands designated In said application within 
three months from the date thereof, and within sixty days after said survey, 
to certify to, record and map the field notes of said survey; and he shall also, 
■within the said sixty days, retum to and file the same in the gênerai land 
office, as required by law in other cases. 

"Sea 4. Surveyors shaU be entltled to reçoive from appllcants for the 
purchase of lands under the authority of thls act ail légal surveyor's feea 
for -work done by them. 

"Sec 5. Within sixty days after the retum to and fiUng in the gênerai 
land office of the surveyor's certiflcate, map and field notes of the land de- 
sired to be purchased, it shaU be the right of the person, firm or corporation 
who has had the same surveyed to pay or cause to be pald into the 
treasury of the state the purchase money therefor at the rate of fifty cents 
per acre, and upon the présentation to the commissioner of the gênerai land 
office of the receipt of the state treasurer for such purchase money, said 
commissioner shall issue to said person, flrm or corporation a patent iCor the 
tract or tracts of land so surveyed and pald for." 

The two applications of plaintifE for the purchase of the land, 
flled in the surveyor's office of El Paso county, as before stated, 
are a sufficient compliance with the law of 1879 to constitute them 
valid applications. They were regularly made and filed in such 
manner as, under the terms of said law, would hâve entitled plain- 
tiff to become the purchaser from the state of Texas of the lands 
embraced therein, had other provisions of the law been complied 
with in référence to making surveys, returning field notes, etc., 
paying patent and other fee» and the 50 cents per acre required 
by the act. The certiflcate of the commissioner of the gênerai 
land office shows that on the 8th day of January, 1883, plaintifE 
filed in the land office the field notes of 1,813 surveys of 640 acres 
each, and it is further shown that a map of said surveys was duly 
flled in the gênerai land office. The certiflcate of the commis- 
sioner further shows that the surveys made for plaintiff were made 
beginning on the 20th day of October, 1882, and ending on the 
9th day of November, 1882. It further appears from said certifl- 
cate that ail of said surveys were made on and prior to November 
1, 1882, except blocks G, H, I, and J, embracing in the aggregate 
98 sections, which were surveyed after ISTovember Ist, but prior 
to the 15th day of November, 1882. Hence it foUows that ail the 
lands were surveyed prior to the 15th day of November, the date 
provided in the contract for the payment of the 90 per cent, by 
défendant and the exécution of transfers by plaintiff. 

You observe, from reading the law, that the surveyor was required 
to make the surveys upon application by responsible parties. The 
question of the responsîbility of the plaintiff, when he applied to hâve 
the surveys made, was one to be determined by the surveyor who 
surveyed the lands, and the presumption would be conclusive, in the 
absence of testimony to the contrary, that the plaintiff was such re- 
sponsible person. 

You are further instructed that the right to purchase the lands 
mentioned, which right the plaintiff acquired by virtue of his appli- 
v.57F.no.9— 62 
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oatîoB» las set forth in tlie contract and shown by the évidence, 
■was a va,luable right, and one wMch could be lawftilly assigned. 

If, nnder the foregoing charge and the évidence in the case, 
you conclude that the contracta were executed in such manner 
as to be binding upon the défendant, then you will détermine, 
f rom ail the facts and circumstanceS in évidence, whether the plain- 
tiff has in good faith performed ail things required of him by 
said contract marked "Exhibit M," and whether he stood ready 
on the 15th day of November, 1882, to exécute transjPers to défend- 
ant of his right, title, and interest in and to said 1,788 surveys 
embraced in his two applications. You will further look to the 
évidence to détermine whether the défendant has performed 'his 
part of said contract marked "Exhibit M," as by its terms pre- 
scribed, and has, in accordance therewith, paid to the plaintiÉf 
the ainoTiût of money which he thereby agreed to pay. 

If, upon considération of the testimony, you flnd that plain- 
tiff has in good faith performed his part of said contract marked 
"Exhibit M," and that the défendant has failed to comply with 
his part thereof by declining to pay plaintiff as provided therein, 
then it would be youp duty to return a verdict in favor of the 
plaintiff for such amount of actual damages as you find from the 
testimony he has sustained by reason of the breach of said con- 
tract on the part of the défendant. As before stated, there re- 
main for your considération only 1,788 surveys of 640 acres each, 
containing in the aggregate 1,144,320 acres of land. The plain- 
tiff claipis that he is entitled to damages at the rate of 25 cents 
per acre on said 1,144,320 acres, as he contends that défendant 
agreed tô pay him 25 cents per acre for his right, title, and inter- 
est in and to the lands embraced within his applications. 

Upon this point it was said by the suprême court, when this 
case was recently before it, that — 

"On the 15tli of November h.e (the plaintiff) possessed ail the right to the 
land which he ever possessed, and, assuming that the défendant then failed to 
make the paymént which he had agreed to make, ail the damages suffered 
by the plaintiff was the différence between the value of the right, as stipulated 
to be pald, and the amonnt which could then hâve been obtalned on its sale." 
12 Sup. et Hep. 935. 

Further on, the court uses this language: 

"The measure of damages must be the différence between the contract priée 
and the salable value of the right when payment was to be made." 

If anything could hâve been obtained from the sale of that 
right, if you hold that the contract was binding upon the défend- 
ant, it was the duty of the plaintiff to make the sale when the 
défendant def aulted In his contract, and thus to hâve subjected 
him to as little loss as practicable. You will therefore look to ail 
the évidence in the case to détermine the salable value of plain- 
tiff's right on the 15th of November, 1882. If you conclude, from 
the considération of ail the facts and circumstances in évidence, 
that at said date said right had no salable value, — in other words, 
that it was completely and absolutely worthless,— then the meas- 
ure of damages would be 25 cents per acre on the 1,144,320 acres. 
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If, however, you find, from the testimony, that such right did 
hâve, on said 15tli of NoTèmber, 1882, a salable value, tlien you will 
détermine what that salable value was, and the measure of dam- 
ages would be the différence between the contract price and the 
salable value of the right at that date. 

If you find a verdict in favor of the plaintiff for any amount of 
damages, you will award him interest thereon at the rate of 8 per 
cent, per annum from said 15th day of November, 1882, to the présent 
time. If, under the évidence and the foregoing charge, your flnd- 
ing be in favor of the plaintiff, you will retum a verdict in the 
foUowing form: 

"We, the jury, find for the plaintiff, and assess his damages as follows: (ï) 

Principal amount, . (2) Interest at the rate of 8 per cent, per annum 

from Nov. 15, 1882, to the présent time . Total amount of damages, 

You, gentlemen, to fill up the blanks with the amount of dam- 
ages and interest found, and hâve the verdict signed by your fore- 
man. 

If, however, your verdict be in favor of the défendant, you will 
simply say, "We, the jury, find for the défendant." 

You are the exclusive judges of the credibility of the witnesses 
and of the weight to be given their testimony, and you are author- 
ized to predicate your finding upon a prépondérance of the évi- 
dence. 

The case, gentlemen of the jury, is now in your hands. You 
will take it, and render such verdict as may be just and right,' in 
view of the évidence and the instructions of the court. 



CAKLISLE V. COLUSA COUNTT. 

(Circuit Court, N. D. Califomia, April 10, 1893.) 

Copyright— Sttbject op— Assessoes' Statembnts. 

There can be no copyright in any partlciilar arrangement of the matter 
whlch the Califomia Code requlres the assessors to deliver to each per- 
son as a blank form of property statement, for the assessors should not 
be embarrassed In the performance of theIr dutles by any distinctions of 
convenience of forms prepared by private persons. 

In Equity. Suit for infringement of a copyright. On demurrer 
to tho bill. Sustained. 

Myrick & Deering, for plaintiff. 
Pringle, Hayne & Boyd, for défendant. 

McKEXNA, Circuit Judge, (orally.) This Is an action for an in- 
fringement of a copyright for a form of a blank statement which 
the Political Gode requires the assessor to exact of each person. 
The bill sets out the copyright's form and the alleged infringing 
form. They are substantially alike; but respondent demurs to the 
bni on the ground that complainant's form is not entitled to a 
copyright. Section 3630 of the Political Code requires the boatd 
of supervisors to furnish the assessor with blank forms for the 
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statements of property wMch seotîon 3629 requires hîm to exact 
from each pei"sbn. TMs section mentions by gênerai description 
the kind of property the statement must show, and concludes with 
the comprehensive direction that it must also show "ail other facts 
required by the state board of equalization or by the assessor." 
Other sections of the Code also gire directions as to property and 
the manner of its assessment, and a blank form of assessment roll 
is given. It is not contended by complainant that his form is a 
'T30ok," in the common acceptation of the term, or that it has any 
literary merit. His only claùn is that he has put the require- 
ments of the Code, which is claimed to be common material, in a 
convenient form, by "skill, labor, and knowledge," to quote his 
language. That the form is convenient may be admitted, but 
whether more convenient than any other form which may be made 
in'conformity tp the Code ig not stated, nor is it apparent how much 
skUl and légal knowledfge were required or exerted other thaji what 
were necessary to read and understand the Code. But surely thèse 
are not so rare that they deserve to be encouraged and rewarded 
by a monopoly. 

But t^e materials are not common. The law requires the board 
of supervisors to furnish the blank form, and, if one convenient 
form can be copyrighted and monopolized by the complainant, other 
convenient forms can be copyrighted and monopolized by others, 
and the boar<i of supervisors of the counties of the state will be 
in. the anonialous position of being unable to perform their légal 
du tics lejîally. This is not an extrême statement of complainant's 
claiDi. The degree of merit of the copyrighted matter the law is 
not concerned with. Any is legally enough. To use it or not use 
it is voluntary on the part of the public. But the supervisors must 
furnish foims. , It is their duty, and it seems to me it can- 
not be embamissed by distinctions nice or broad of convenience 
of forms preiiared by private persons. I do not think authora will 
be encoui-aged h\ such a copyright. 

The demurrer is therefore sustained. 



DAVID BEADLET MANUF'G 00. v. BAGLE MANUE'G 00. 
(Circuit Court of Appeals, Seventh Circuit. October 6, 1893.) 
No. 22. 

1. JUDGMBNT— RES JuDICATA— PaTBNTS FOB INVENTIONS. 

Where a suit for infringement of a patent is brought against a flrm that 
la a hrançb of tlie eompany that manufactures the Infringlng devlce, and 
such Company conducts the défense, ralslng the question of validlty of the 
patent, a decree for complainant Is conduslve as to the validlty of the 
patent as against the eompany conducting the défense, even in regard to 
alleged anticipations not referred to In the suit, since under the issues 
aJl anticipa tory inventions mlght hâve been shown In défense. 50 Fed. 
Rep. 193, afflrmed. 
8, Samb. 

Such decree Is none the less concluslve because It was merely inter- 
locutory at the brînging of the suit In whleh it is set up as a bar, and 
subsequently ripened Into a final decree. 
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& Samb— Pleading and Proop. 

W'here such interlocutory decree in the first suit was aUeged In the 
second bill, a final decree m the first suit, rendered pending the second 
suit, may be shown m évidence therein without supplemental pleadmg, 
where défendant tooli no exceptions to the bill, consented to the intro- 
duction of the final decree in évidence so far as the same was material, 
amd only objected thereto on the ground that In renderlng such decree 
the court erred through failure to understand the opération of an alleged 
anticlpatory invention, 

4. Same— Waivbb. 

Taidng testimony in the second suit as to the validity of the patent ia 
nota vpaiver of the bar of the final decree In the former suit vrhere such 
testimony was taken before said final decree was rendered, since until 
rendltion of the final decree the proceedlngs in the flrst suit were no bar. 

5. Same — Deckbb on Stipulation. 

In a suit to restrain mfrmgement of a patent and to obtain an ac- 
counting, an interlocutoiy decree was rendered, granting a temporary In- 
Junction, and afteiTfards a' final decree, mating the injunction perpétuai, 
and awarding only nomiiial damages, was rendered upon a stipulation 
whlch provided that such decree should not be a bar to the recovery 
of substantlal damages In a subséquent suit. Beld, that the decree was 
eonduslve as to the validity of the patfflat, the stipulation only afCecting Its 
force as an adjudication on the subject of damages. 

Appeal from the Circuit Court of the United States for the 
Northern District of Hlinois. 

In Equity, Bill by the Eagle Manufacturing Company against 
the David Bradley Manufacturing Company to enjoin infringement 
of a patent. Complainant obtained a decree. 50 Ped. Eep. 193. 
Défendant appeals. Affirmed. 

Statement by JENKINS, District Judge: 

The appellee, on the llth day of June, 1888, flled its bUl In the court below 
to restrain the alleged infringement by the présent appellant of letters patent 
of the United States No. 242,497, dated the 7th day of June, 1881, issued to 
Edgar A. Wright for improvements in cultivators. The bill, besides the usual 
averments in such suits, charged that on Decemljer, 1887, the complainant 
<the présent appellee) "commenced suit by bill hi chanoery against David Brad- 
ley & Oo. in the circuit court of the United States for the southern district 
of lowa to restrain the said David Bradley & Co. from infrlnglng the afore- 
said letters patent; that the said David Bradley & Co. is and was a branch 
house of the David Bradley Manufacturing Company, the défendant hereln, 
and was engaged in seUing tlie identical cultivators manufactured by the de- 
fendant herein; that the défendant herein undertook and managed the défense 
of said suit against its branch house, employing counsel for that purpose, and 
conduoting the défense, but it conducted the défense in the name of the said 
branch house, the défendant named of record; that the défendant herein, an- 
swerlng said bill in the name of the said branch house, denied the validity 
of said letters patent, and any infringement thereof, to which answer a 
replication was filed by your orator, and thereupon your orator and the de- 
fendant proceeded to take and took their respective proofs, and, the same 
having been taken, the said cause was heard on final hearmg at the May 
tenu of said court at Des Moines, A. D. 1888. And the said court, having 
oonsidered the proofs and the arguments of counsel, did adjudge and decree 
that the said David Bradley & Co. had infringed the said letters patent, and 
did enjoin tlie aforesaid David Bradley & Co. from further infringement 
thereof, wMch said decree remains in full force and unreversed; ail of which 
proceedings and things wlll more fuUy appear by a certifled copy of the 
records of said court, which your orator is ready at any time to produce in 
court, as may be directed; and your orator attaches hereto a certifled copy of 
said decree, marked 'Exhîbit C And your orator further shows that the 
«ultlvators sold by the said David Bradley & C!o. were made by the de- 
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fendant h«reln under letters patent of the United States No. 243,123, to 0. iù 
Ha^e, dated Jime 21, 1881, and No. 270,629, toB.O. Bradley, Jannary 
16, 1883, which sald patfflits Wère Issued to tHè BtirSt & Bradley Manu- 
factoring Company as assignée of sald Hague and Bradley, and passed to 
the défendant herein, the stiCoessor of the sald FuBit & Bradley Manufaetni^ 
îng Company, "nie sald onltlvàtors as made by' 'the défendant are corréctly 
Bhown t^ the drawlngs In the sald letters patent to said B. C. Bradley." 

The deoree referred to In the blll as "Exhlblt 0" la as foUows: "Thls cause 
came on toi be finally heard npon the pleadlngs and proofs, and was argued 
by comisel for the respective parties, and, the pleadlngs and proofs havtng been 
duly coùsldered, It Is hereby, this 2Sd day of May, 1888, ordered, adjudged, 
and d^creed. as follows, vlz.: The letters patent referred to In complalnant's 
blll, being lett«rs patent of the United States, granted imto Edgar A. Wright, 
for Improvements in cvllivators, No. 242,497, and dated June 7, 1881, Is a good 
and valid patent; and that the sald Edgar A. Wright was the flrst and original 
inventer of the improvements therelr. descrlbed and clalmed; and that the 
said conjplalnant had at the commencement of this cause a good and légal tltle 
to sald letters patent No. 242,497, as averred in complalnant's blll; and that 
tlie sald défendant lias inlringed the sald patent, and upon the exclusive 
dghts of thE| complaiuant under the same, as clalmed in the flrst four daims 
of sald patent. And it Is further ordered, adjudged, and decreed that the de- 
fendant aboventimed, its servants, agents, operatives, and workmen, each 
and evcry one of them, be, and they are, perpetually enjolned and restralned 
from eltbèr dlrectJy or Indlrectly maklng, using, or selllng to others to be 
useJ, cultlvators constructed and operated in the manner and upon the 
prlnciple dçscrlbed in said letters patent of the United States No. 242,497. And 
It is further ordered, adjudged, and decreed that the complalnant recover of 
the défendant the profits whlch it has recel ved or made ox whlch hâve ao- 
oruert to it bythe use or sale of the Improvements described and secured by 
said letters patent at any and ail tlmes since June 7, 1881, and also the dam- 
ages whlch the oomplainant bas sustalned thereby. And as it does not appear 
to the'coùrt what said profits and damages are, It is further ordered, adjudged, 
and decreed that thls cause be referred to George F. Henry, Esq., a master 
of this court, to take and report to the court an account of the profits whlch 
the défendant has recelved, or whlch hâve arlsen or accnied to it from the use 
or sale of sald ImprovementSt and to aseertaln and rejwrt the damages whlch 
the complalnant has sustalned thereby since Jime 7, 1881, from the papers and 
évidence in the cause, and from any évidence whlch elther party may produce 
before him of the same; and when he shaU hâve talcen an accoimt of sald profits 
and assessed sald damages he shall retum the same to thls court for further 
action in the promises. And it Is further ordered, adjudged, and decreed that 
the complalnant on such accounting has the right to cause an examtnatlon of 
the officers, agents, and employés of the défendant ore tenus or otherwlse, 
and also the production before said master at such tlme as sald master 
may ordefof the books, vouchers, and documents of the défendant, and that 
the offlcer> of said défendant attend before sald master from tlme to thne 
withln thw district as said master shaU direct And it is further ordered 
that the question of Increase of damages, and aU other questions, be reserved 
untll the oomlng in of the master's report. And it is ordered that the parties 
and master may apply on the foot of thls decree for suoli other and further 
order of instruction as may be nepessary. And it Is further ordered, adjudged, 
and decreçd that the complalnant recover of the défendant the costs of thls 
suit to be taxed." 

The answer of the défendant (the présent appellant) contalns the foUowlng 
admissions respeotlng such charges: "Fourth. This défendant, further an- 
swering, admits that a suit was commenced by the Eagle, Manufactintag Com- 
pany, the complalnant herein, agalnst David Bradley & Co. in the circuit coin^ 
of the United States for the southem district of lowa, substantially as In 
sald blll alleged. They admit that sald David Bradley & Co. was and is a 
separate corporation, and in part a brunch house or agency of thls défend- 
ant, and was engaged in seUing, wlth other machlnery, cultlvators manu- 
factured by thls défendant. They admit that said suit was to a certain extent 
dcfended by this défendant. Tl^ey admit that pleadlngs were flled, and proofs 
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taken, as set forth In said bill. Fifth. This défendant, further answering, 
admits that said last-named suit was heard at the time and place alleged in 
said bill, and that a decree was rendered adjudging that said David Bradley 
& Co. had infrJnged tlie said lettere patent No. 243,497, and that the said 
David Bradley & Co. was enjolned from further infringement thereof; but 
tliis défendant avers that in said cause the flndlng of the court was agalnst the 
défendant, largely, if not wholly, by reason of the said court not under- 
standing the opération of the machine shown in one of the patents set up 
as antlcipating the supposed Invention of complainant's patent, to wit, the 
Dalton patent of 1869; and thls défendant has reason to believe, and does be- 
lieve, that if the court had fully understood the machine of said patent, the 
flndlng and decree would hâve been différent. Slxth. This défendant, further 
answering, admits that the cultivaitors sold by the said David Bradley & 
Oo. were made by thls défendant imder and in accordance with letters patent 
of the United States No. 243,123, dated June 21, 1881, to C. A. Hague, and 
No. 270,629, dated January 16, 1883, to B. 0. Bradley." 

There was given In évidence in this suit the following admission by the 
défendant: "In the suit pending in the circuit court of the United States for 
the southem district of lowa, wheretn the Eagle Manufacturing Company is 
complalnant, and David Bradley & Co. défendant, and whlch suit was brought 
to restrain the infringement of the letters patent in suit herein, the défendant 
in this cause, the David Bradley Manufacturing Company, anployed counsel, 
took charge of and conduoted the défense of said suit In the name of the 
said Bradley & Co., and paid the expenses thereof. This was doue by the 
défendant herein, the same as it would be done by It for any agent, branch 
house, or customer engagea in selUng implements purohased of the défendants, 
if sued for inf lingement of a patent on account of selUng such goods." 

It also appeared in évidence that tn the suit in the tàrcuit court of the 
United States for the southem district of lowa agalnst David Bradley & 
Co., the master, to whom the cause was referred to ascertaln and report the 
complainant's damages, on or before October 15, 1889, reported to the court as 
follows: "That the complalnant has already brought suit agalnst the manu- 
factiurer of the cultivators which were sold by the défendant, electlng to re- 
cover in full of said manufacturer ail profits and damages arising from the 
sales by the défendant herein as weU as other profits and damages, and tôt 
that reason wiU offier no proof of profits and damages in the cause. Ac- 
cordlngly the master reports that the complalnant Is entitled to recover the 
sum of one cent nominal damages and costs." 

This report was made pursuant to tbe foUowtng stipulation of the parties: 
"It is hereby mutually agreed by and between the Bagle Manufacturing Com- 
pany and the David Bradley Manufacturlag Company, on this 25th day of 
September, 1889, as foUows, to wit: That said Eagle Manufacturing Co. may 
cause the master in the case of Eagle Manufacturing Co. v. David Bradley 
& Company, pending at Des Moines, lowa, in the United States circuit court 
for the southem district of lowa, to retum to the court the annexed report; 
and the action of the court thereon shall not be claimed by said David Bradley 
Manufactuj-ing Co. to be a bar to the recovery by the Eagle Manufacturing 
Company of the said David Bradley Manufacturing Company of ail dam- 
ages and profits, if any, arising from the sale of the cultivators by the said 
David Bradley & Co. in violation of the letters patent 242,497, to B. A. 
Wright, and by him assigned to the Eagle Manufaeturlug Co." 

On the 23d day of October, 1889, the following written stipulation was 
signed and flled In the cause: "The following proofs were offered in évi- 
dence in said cause this 23d day of October, 1889: The complalnant ap- 
peared by Nathaniel French, Its sollcitor, and the défendant, though not ap- 
pearing, consented in vwiting to the Introduction of said proofs, In so far as the 
same are material; and thereupon the complalnant offered la évidence the 
final decree of the circuit court of the United States for the southem district of 
lowa in the case of Eagle Mfg. Co. v. David Bradley & Co., which same Is 
marked 'Complainant's Exhibit Bradley Final Decree;' and thereupon the 
complalnant offered in évidence a «tlpulatlon entered Into by défendant in re- 
gard to the testimony of E. A. Wright, A. K. RafC, G. W. French and E. P. 
Iiynch, taken in the cas(^ of Bagle Mfg. Co. v. MUler, pending In the circuit 
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court of the TJnîted States for the southem district of lowa, together with a 
copy of said dépositions and the exhlbits thereln referred to. The complainant 
also toffered In évidence the admission of the défendant that It conducted th« 
défense In tiie said suit of Ëagle Mfg. Co. v. David Bradley & Co., and also a 
copy of letters patent No. 226,833, to B. 0. Bradley, dated Aprll 27, 1880; and 
therupon the complalnant announced that Its case was closed. Tlie défendant 
herein hereby consents to the foregolng proceedlngs." 

Under suoh stipulation the complalnant ofCered and read In évidence the 
final deeree of the circuit court of the United States for the southem district 
of lowa In the case referred to, as foUows: "This case comlng on for hearing 
on October 15, 1889, belngf the flrst day of the May tenu of said court, on the 
report of the master, and thereupon, in addition to the matters adjudged and 
decreed in the deeree herelnbefore rendered on May 23, 1888, it is now ordered, 
adjudged, and decreed that the report of the master be conflrmed, and that 
the Complalnant hâve and recover of the défendant the sum of one cent 
nominal damages, and the coSts of the référence to the master to be taxed." 

The answer in thls cause assierts that the défendant, appeUant hère, Is now 
constructin^, selling, and uslfig cultivators whlch are exactly the same as 
those isold by David Bradley & Co.; that such cultivators are manufactured 
uDder and In accordance With letters patent of the United States No. 243,123, 
dated June 21, 1881, grantefl to Charles ' A. Hague, and No. 270,629, dated 
JanuaiylB, 1883, granted to Byron 0. Bradley. It also asserts the invalldlty 
of the appeUeè's patent foi: want of novelty, and that the Invention was 
aatloipatéd by certain letters patent speciflcâlly stated. Theise défenses were 
pleaded to the suit of this appellee against David Bradley & Co. See Manu- 
facturing Co. v. Bradley, 35 Fed; Rep. 295. The défenses hère and there are sub- 
stantially the same, exceptthflt hère, tn addition to the assertion of the pateïit 
to Dalton, common to the defeiiSés in both sults, prlor knowledge and use by 
Dalton l8 asserted Independently of his patent It Is not clàlmed, however, 
that such; uèé and knowledge goes further than the patent to hlm, pleaded, 
and considered by the court In the lowa suit. There is thls further exception: 
that by an amendment to the aiiswer hère ttie appeUant alleged prior use by 
"Charles Al Hague, at Chicago, In the sbops of the Furst & Bradley Manu- 
facturing Company, now the David Bradley Manufacturing Company," in 
addition to the prior use asserted theretofore in the abswers, both in the 
case hère and in the suit in the southem district of lowa, The Hague patent 
was, however, asserted in the answer in the lowa suit as one of the patents 
under whloh the appellant'S cultivators were manufactured. 

The court below entered an Interlocutory deeree for the complalnant, contaln- 
tng the usual direction for an Injunctlon, upon the ground that the deeree 
tn the lowa case was binding upon the défendant, and precluded it from 
further contesttng the validity of the complainant's patent. Eagle Manuf'g 
Co. V. David Bradley Manuf'g Co., 50 Fed. Rep. 193. The présent appeal In- 
voives the corteetness of that rullng. 

Bond, Adams & Pickard, for appellaat. 
George H. Christy, for appellee. 

Before GEESHAM and WOODS, Circuit Judgea, and JENKINS, 
District Judge. 

JENKINS, District Judge, (af ter stating the facts.) The gênerai 
rule that a judgment or dècree of a court of compétent jurisdic- 
tion betwééri two parties is conclusiTe in any other suit between 
them or their privies of every matter that was decided therein, 
and that was essential to the décision made, is not hère called in 
question. It is objected, however, that the raie ought not to 
govern hère, because — ^Pirst, the deeree in the suit in the southem 
Sistrict of lowa was, at the bringing of this suit, interlocutory, 
and not final, and is not, therefore, res adjudicata; second, the ap- 
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pellee bas failed by supplemental bill or otherwise to plead. the 
final deçree in the former suit, and the record thereof was there- 
fore improperly allowed in évidence; third, that the appellee has 
by stipulation expressly waived its right to assert the former re- 
covery; and, fourth, that a new défense, not involved in the for- 
mer case, is hère asserted. 

1. The suit in the circuit court of the United States for the 
Southern district of lowa was brought to restrain the infrihgement 
of the same claims of the same patent hère in question. The de- 
fendant there was the agent of the présent appellant in the sale of 
the infringing machines. The défense of the suit there was as- 
sumed and prosecuted by the appellant hère. The appellant was 
in fact the real party to that litigation, and, so far as the decree 
there is res adjudicata, is as effectively concluded thereby as if it 
were the actual défendant to the record. Lovejoy v. Murray, 3 
WaU. 1, 18, 19; Eobbins v. Chicago, 4 Wall. 657, G72. 

That the decree was interlocutory at the bringing of this suit, 
and subsequently ripened into a final decree, does not impair its 
efiicacy or conclusiveness when properly presented in this suit. 
The relative time of institution of suit, or the relative date of final 
decree, is not of conséquence if the merits of the controversy be 
thereby fuUy and finally determined, and the record thereof is prop- 
erly brought to the attention of the court. Duffy v. Lytle, 5 Watts, 
120: Casebeer v. Mowry, 55 Pa. St. 422; Child v. Powder Works, 
45 N. H. 547. 

2. It is doubtless necessary, where spécial pleading is required, 
that a former recovery should be pleaded in bar. There are 
cases where the record of a former recovery can be given in évi- 
dence without being specially pleaded; but this case is not one. 
of them. We are therefore to inquire whether the allégations 
contained in the bill are sufflcient to admit the record, and whether 
any objection to its admission was laid upon failure to properly 
plead the former recovery; for, if the record be properly before 
us in évidence, although not weïï pleaded, we are not only at lib- 
erty to consider it, but are bound to give fuU eflfect to it. 

The bill in apt terms pleads the former suit, and the interloc- 
utory decree rendered therein. Whether the pleader so chai^ed 
it in the bill with the view to invoke the doctrine of comity, or 
as a supposed bar to an apprehended attack upon the validity of 
the patent, we cannot say. If the latter, it may be doubted 
whether it would not better accord with correct principles of 
equity pleading to assert a former recovery in bar by replication 
or spécial plea. However that may be, the decree pleaded was not 
technically well pleaded as a bar, because, being interlocutory, 
while it afiirmed the validity of the patent and the fact of in- 
fringement, it still remained in the breast of the chancellor, and 
was subject to change. But the appellant was advised by the 
bill that the interlocutory decree was relied upon by the appellee 
as a protection agalnst further attack upon the patent in ques- 
tion, and no exception to the matter in the bill was taken. The 
object of ail pleading is to fitly advise an opponent of the par- 
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ticTiJar (Charges: or défenses, rçlied upon, that he m^^ be prepared 
to mëet ihë jiàrticular mâtter, and be not taken by surprise. Hère 
the autNMlant— so far as respects the interlocutory decree — ^was 
not ôiilly "jftiily apprised of the position of its opponentj but by its 
answer anâ Stipulation conceded the facts chargëd, and objected 
only to tke ctecree that in rendering such judgment the court erred 
through feilure to understand the opérations of the DaJton ma- 
chine, aéserted to alnticipate the invention of the appellee. While, 
therefore, the bill did not, in the view of strict pleading, présent 
the issue ôf a former recovery, because it did not allège what did 
not at the time exist,— the formaL final decree,^still when that 
final decree was offered in évidence it was properly allowed, and 
should be considered, unlëss proper objection was made to its 
réception upon the particular ground that it had not been pleaded. 
Walsh V. Colclough, (7th Circuit,) 9 U. S. App. ■— , — C. C. A. — , 
56 Fed, Bep. 778. It was incumbent upon the appellant by fit 
objection at the time, or by subséquent motion to expunge, to 
hâve iûformed its opponent of the précise ground of objection. 
The objection could then havé been obviated by amendment to 
the biÛ, or by proper supplemèntal pleading. It is too late 
to urge such objection for the first time upon an appeal. 

It is to be further observed that the record of the final decree 
was intrbduced in évidence upon the consent of the appeUant. 
The language of the stipulation is: "The défendant, though not 
appearing, consented in writing to the introduction of said proofs 
in so far as the same are material." The stipulation covers four 
distinct matters allowed in évidence without other objection than 
that stated. The évident meaning of the stipulation is that the 
matters offered should ail be received in évidence, subject only to 
the question of their bearing upon the merits of the controversy. 
It was à waiver, in our opinion, of alL formai objection. "Materi- 
ality" means "the property of substantial importance or influence, 
especially, as distinguished from formai requirement," (Bouvier;) 
"substantial, as opposed to formai," (Johnson.) It is clear to 
our minds that the only réservation made in the stipulation was 
the question of the influence of the évidence upon the controversy 
between the parties, — whether the évidence tendered was of sub- 
stance as affecting the matter in dispute. The stipulation ignores 
ail formai requirements, ail technical objections with respect to 
pleading. We conclude, therefore, that the final decree is prop- 
erly in évidence, and should be considered, and given its proper 
effect. 

3. We are of opinion that the third objection, that the bar of 
a former recovery has been waived, is not tenable. Ail that re- 
mained to give full and final effect to the interlocutory decree 
of May 23, 1888, was the ascertainment of the damages, and the 
formai entry of final decree, This bill was flled June 11, 1888. 
On the 25th September, 1889, the parties stipulated that in the 
suit in the southern district of lowa the master should report that 
the complainant (the appellee hère) had brought suit against the 
manufacturer (the appeUant hère) of the infringing machines 
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in controversy in that suit, "electing to recover in full of said man- 
ufacturer ail profits and damages arising from the sales by the 
défendant herein, as well as other profits and damages, and for 
that reason wiU offer no proof of profits and damages in the cause;" 
and that the master should report nominal damages against the 
défendant there, which was done. The stipulation further pro- 
vided that the action of the court upon such report "shall not he 
claimed by said David Bradley Manufacturing Oo. to be a bar to 
the recoTery by the Eagle Manufacturing Co. of the said David 
Bradley Manufacturing Co. of aU damages and profits, if any, aris- 
ing from the sale of the cultivator by the said David Bradley & 
Co. in violation of the letters patent 242,497, to E. A. Wright, and 
by Mm assigned to the Eagle Manufacturing Co." We cannot 
perceive that this stipulation bas légal eflect to waive the con- 
clusiveness of the lowa decree upon the validity of the patent 
and its infringement. The interlocutory decree had determined 
those questions; conclusively so when by final decree the matter 
was no longer at large. That would resuit, whatever the quan- 
tum of damages avyarded. In the light of the situation of the par- 
ties at the time, the object and force of the stipulation is obvions. 
The validity of the patent, and its infringement, had been con- 
tested and determined against the agents of the appellant for 
the sale of its machines. The appellant had assumed the défense 
of that suit, and was defeated. It was, equally with its agents, 
the défendant in that suit, liable for ail damages sustained. If 
the nominal défendant had ignorantly infringed, being employed 
to do it, there was a certain equity that only nominal damages 
should be exacted, reserving to the appellee recourse to the more 
guilty infringer, the manufacturer. The appellant had, immedi- 
ately upon the rendering of the interlocutory decree, instituted 
this suit to recover damages of the manufacturer for ail damages 
sustained, whether by reason of the manufacture and sale of the 
machines in that suit adjudged to infringe or of others. It was 
but just, under such circumstances, that substantial damages 
should be sought of the guilty manufacturer, rather than of a pos- 
sibly innocent agent. Such proceeding was also in the way of 
economy in litigation. It was assumed that that course could be 
safely pursued, if by stipulation the manufacturer would waive 
the bar of a decree entered for nominal damages, and permit a 
recovery to be sought in this suit for the actual damages sustained 
by reason of the manufacture and sale of the infringing machines 
involved in that suit. The stipulation speaks that object and no 
other. It contains no intimation that the decree should be at 
large with respect to the more important matter thereby put at 
rest, — the validity of the patent. There is not any waiver of 
the bar of the decree in that respect. Nor does the record dis- 
close to us any such purpose or intent. "We cannot do violence 
to the plain language of the stipulation by importing into the 
agreement a stipulation not contained in it, nor authorized by 
the condition of the parties. It seems to us incredible that the 
appellee should release ail the fruits of its victory without motive 
or apparent reason therefor. The stipulation in express tenus 
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limits the release of the bar of the decree to the subject of dam- 
ages, àâà îs a t^elease by the appellant. In no way did the ap- 
pellee waite any claim with respect to the effect of the decree. 

Nor do we see in the fact that testimony was tàken in this suit 
touching the validity of the patent any reason to déclare a waiver. 
XJntil final decree there was no res adjudicata. AE such évidence 
was taken before the final decree of October 15, 1889, in the lowa 
suit. Immediately thereaf ter, on the 23d day of October, 1889, the 
final decree was admitted in évidence hère by consent of the 
appellant, together with the Stipulation containing the admission 
of the appellant that it had assumed and conducted the défense 
of that suit; and the évidence was thereupon closed. We are not 
prepared to sày that the taking of évidence upon the issue pre- 
sented by a défendant is a waiver by the complainant of the bar 
of a former recovery, even when well pleaded; but it it be so, 
the rule cannot hâve application before such former recovery is 
rendered çfiEectual by final decree. Nor do we perceive in the 
circumstances of the case any action of the appeUee that tended 
to mislead the appellant tô its préjudice. The latter consented 
to the admission in évidence of this final decree, coupled with its 
admission that it had assumed the défense of the lowa suit. That 
record could hâve no other eiïect in évidence than as res adjudi- 
cata. It had no possible funçtion to perform save as a bar to 
attack upon tjie validity of the patent. The appellant knew, or 
should hâve known, this. It knew, or should hâve known, that 
such was the purpose in its introduction. The right of appeal 
was perfect in the appellant, beyond the control of its opponent. 
It failed to assert its right. The appellee should not, therefore, 
lose the beneflt of the decree. The conséquences must faU where 
they justly belong, — ^upon the one faUing to take advantage of 
an absolute right. 

4. It is insisted that tlie matter is stUl at large with respect 
to certain défenses stated to hâve been not involved in the former 
case. This contention leads to the considération of the question 
of the estent of the bar of the former recovery. 

Tn Cromwell v. County of Sac, 94 U. S. 351, it was ruled that 
there existed a différence between the effect of a judgment as a 
bar or estoppel against the prosecution of a second action upon the 
same claim or demand, and its effect as an estoppel in another 
action between the same parties upon a différent claim or cause of 
action. The distinction is thus stated by Mr. Justice Field: 

"In the former case, the judgment, if rendered upon the merits, constitutes 
an absolute bar to a subséquent action. It Is a final! ty as to the claim or 
demand in controversy, concluding parties and those in privity with them, 
not only as to every matter whlch was ofCered and received to sustain or 
defeat tiie claim or demand, but as to any other admissible matter whlch might 
hâve been ofCered for that purpose. Thus, for example, a judgment rendered 
upon a promissory note is concluslve as to the validity of the instrument anû 
the amount due upon it, althongh it be subsequently alleged that perfect dé- 
fenses actually existed, of whi<ai no proof was offered, such as forgery, want 
of considération, or payment If such défenses were not presented In the 
action, aud established by compétent évidence, the subséquent allégation of 
their existence is of np légal conséquence. The judgment is as concluslve, so 
far as future proceedlrigis at law are concemed, as though the défenses never 
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exlated. The language, therefore, -whlch is so often used, that a judgment es- 
tops not only as to every ground of recovery or défense aetually presented in 
the action, but also as to every ground wMch mlght hâve been presented, Is 
Btrictly aocurate, when applled to the demand or clalm in controversy. Sucb 
demand or claim, having passed înto judgment, cannot again be bronght into 
litlgation betweea the parties in proceedlngs at la-w upon any ground what- 
ever. But where the second action between the same parties is upon a différ- 
ent olaim or demand, the judgment in tbe prlor action opérâtes as an estoppel 
only as to those matters in issue or points controverted upon the deternâna- 
tion of which the flnding or verdict was rendered. In ail cases, therefore, 
where it is sought to apply the estoppel of a judgment rendered upon one cause 
of action to matters arising in a suit upon a différent cause of action, the 
Inqulry must always be as to the point or question aetually litigated and 
determined in the original action, not what might hâve been thus litigated and 
determined. Only upon sucb matters is the judgment conclusive In another 
action." 

In that case Cromwell brought action against the county of 
Sac upon four bonds of the county, and four coupons for interest, 
attached to them. The county asserted a judgment in a prior 
action by one Smith upon certain earlier maturing coupons on the 
same bonds, and chargea that Cropawell was at the time the owner 
of the coupons so sued upon, and prosecuted the action for his sole 
use and benefit. It was ruled in that action that the bonds were 
void, except in the hands of a bona fide holder for value, and, f ailing 
proof of that fact, judgment was rendered for the county. It was 
held that the judgment was conclusive only of the fact that the 
plaintiffi could not recover the amount of the coupons sued for, and 
for the reason that he had not shown himself a bona fide holder for 
value, and that finding did not preclude Cromwell from showing 
in another suit, and as to bonds and coupons not therein involved, 
that he was a bona fide holder thereof for value. 

In Davis v. Brown, 94 U. S. 423, two of a séries of notes had 
passed into judgment upon the sole défense by the indorsers that 
they had not been legally charged as such. In a second suit upon 
certain other notes of the séries the défense was asserted of an 
agreement by the plaintiff not to hold them liable for or to sue them 
upon their indorsements. The court held the former judgment not 
to be res adjudicata upon the new défense asserted to a différent 
demand, saying by Mr. Justice Field, (page 428 :) 

"Wlien a judgment is offered in évidence in a subséquent action between 
the same parties upon a différent demand, it opérâtes as an estoppel only 
upon the matter aetually at issue and determined in the original action; and 
sucb matter, when not disclosed by the pleadings, must be sbown by extrinslc 
évidence." 

In Campbell t. Eankin, 99 U. S. 261, 263, the doctrine is thus stat- 
ed by Mr. Justice Miller: 

"Wbatever may hâve been the opinion of other courts, it bas been the 
doctrine of this court, in regard to suits on contraots, ever since the case of 
Steam Packet Co. v. Sickles, 24 How. 333, and in regard to actions affecting 
real estate, since Miles v. Caldwell, 2 WaU. 35, that whenever the same ques- 
tion bas been in issue and tried, and judgment rendered, it is conclusive of the 
issue so decided in any subséquent suit between the same parties; and also, 
that where, from the nature of the pleadings, it would be left in doubt on 
what précise issue the verdict or judgment vras rendered, It Is compétent to 
ascertaln this by paroi évidence on the second trial. The latest expression of 
the doctrine is found In CromweU y. County of Sac, 94 U. S. 351; Davis v. 
Brown, Id. 423." 
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In Block r. Ooimnissioners, 99 U. S. 686, 693, Mr. Justice Strong 
asserts the doctrine as follwwB: 

"Now, that a Judgment in a suit between two partiea Is concluslve In any 
bther suit between them, or their privles, of every matter that waa declded 
thereln, and that was eesential to Oie décision made, Is a doctrine too famlllar 
to need citation of authoritieB in U» support. A few cases go further, and 
rule that it is conçluBive of matters incidentaUy cognlzable, If they were in 
fact declded. To this we do not absent. But It is certain that a judgment 
of a court of compétent jmlsdictlon is everywhere concluslve évidence of 
every fact upon which It must necessarily hâve been founded." 

In Wilson v. Deen, 121 U. S. 525, 532, 7 Sup. Ct. Bep. 1004, Mr. 
Justice Pield restâtes the principle thus: 

"In Cromwell v. Oounty of Sac, 94 U. S. 351, we considered at much length 
the opération of a judgment as a bar agalnst the prosecution of a second 
action upori the same demand, and as an estoppel upon the question litigated 
and detfermined in another action Imtween the same parties upon a différent 
demand;; and we held, foUowlng In thls respect a long séries of décisions, that 
in the former case the judgment, if rendered upon the merlts, is an abaolute 
bar to a subséquent action, a flnallty to the demand in controversy, concludlng 
parties and those in privlty with them; and that In the latter case— that is, 
where the second action between ^e same parties Is upon a dUBCerent de- 
mand— the judgment In the flrst aotton opérâtes as an estoppel as to those 
matters In issue, or points controverted, upon the détermination of whIch the 
flndlng or verdict was rendered." 

In BisseU v. Spring Valley Tp., 124 U. S. 225, 231, 8 Sup. Ct Kep. 
495, Mr. Justice Field again restâtes the doctrine as lield by the 
court in clear and unequivocal language, as follows: 

"In Oromwell v. County of Sac, 94 U. S. 351, we drew a distinction be- 
tween the efCect of a judgment as a bar or estoppel agalnst the prosecution 
of a second action upon the same claim or demand and Its effect as an 
estoppel in another action between the same parties upon a différent clalm 
or demanda In the latter case— whlch is the one now before \ia— we held, 
followlng numerous décisions to that effect, that the judgment in the prior 
action opérâtes as an estoppel only as to those matters in issue, or points 
controverted, upon the détermination of whlcih the ûndlng or verdict Was 
rendered.: The Inqulry In such case, therefore, we sald, must always b© as 
to the point or question actually litigated and determlned in the original ac- 
tion, for only upon such matters Is the judgment concluslve in another action 
between the parties upon a différent demand. Lumber Co. v. Buchtel, 101 U. 
S. 638; WUson v. Deen, 121 U. S. 525, 7 Sup. Ct. Rep. 1004." 

The rule thus settled has been reiterated by the court in Nesbit 
V. Indépendant Dist, 144 U. S. 610, 618, 12 Sup. Ct. Kep. 746; Eail- 
road Oo. v. Alsbrook, 146 U. S. 279, 302, 13 Sup. Ct. Eep. 72; McComb 
V, Frink, 149 U. S. 629, 641, 13 Sup. Ct. Eep. 993. 

In the sensé that the présent suit is prosecuted for an infringe- 
ment not involved in the prior adjudication, the demand is not the 
same. But that, we think, is not the proper criterion. The in- 
quiry should be directed to the question whether the right asserted 
by the party as the foundation of this suit is the same right de- 
termined by the previous action; for, if the former test should 
prevail as the standard, a patentée cotild never be precluded from 
asserting the validity of his patent against subséquent infringe- 
ments by the one who had by previous judgment obtained adjudi- 
cation against its validity. The former recorery in such case 
would be conclusive only that the particular devices there involved 
did not infringe. The question of the validity of the patent 
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woTild thus f crever remain at large, without conclusive détermina' 
tien. We are of opinion, tlierefore, that this suit is upon the 
same claim and demand, to wit, the patent that was involved and 
determîned in the former suit. That this must be so appears 
clearly from an examination of the cases cited. Thus in WUson 
V. Deen, supra, the lessor brought action for rental under a lease. . 
The défense was that of fraud in procuring the lease, and judg- 
ment passed for the défendant. In another action between the 
same parties for rental subsequently accruing under the same 
lease, the former recovery was pleaded in bar, against which it 
was urged that the demand was not identical, and Cromwell v. 
County of Sac was invoked to sustain that position. The court, 
however, sustained the plea, saying of the former judgment that 
"it determined not merely for that case, but for ail cases between 
the same parties, not only that there was nothing due for the 
rent claimed for the month of December, 1873, but that the lease 
itself was procured by fraud, and therefore void." The court 
cites with approval the case oif Gardner t. Buckbee, 3 Cow. 120, 
where two notes were given upon the sale of a vessel. In an ac- 
tion upon one of the notes the maker pleaded fraud in the sale, 
and a total failure of considération, and judgment was rendered 
in his favor. In an action upon the other of the notes the record 
of the judgment in the former suit was offered in évidence in bar 
of the action. The suprême court held the judgment conclusive. 
Instances might be multiplied of like adjudications. We deem 
it only necessary to refer to, without enlarging upon, the following 
cases: Lumber Co. v. Buchtel, 101 U. S. 638; Insurance Co. v. 
Bangs, 103 U. S. 780; Elgin v. Marshall, 106 U. S. 578, 579, 1 Sup. 
et. Eep. 484. 

We are compelled, therefore, to the conviction that this suit 
falls within the first resolution in Cromwell v. County of Sac, 
namely, that it is a second action upon the same claim or demand, 
to wit, upon the claim for a monopoly granted by patent; and that 
the former decree, the question being necessarily involved and at 
issue in that cause, détermines conclusively and for ail time, as 
between the parties thereto and their privies, the validity of the 
patent. It can no more be made the subject of contention be- 
tween them. 

Nor do we apprehend the resuit could be différent if the case 
could be held to fall within the second resolution of Cromwell v. 
County of Sac. If this suit can be construed to be upon a différ- 
ent claim or demand because the alleged infringement was in the 
use of machines not involved in the former suit, still the prior de- 
cree would be conclusive upon the matters at issue essential to 
a recovery, and actually determined in such action. The validity 
of the patent was there at issue. Its invalidity was claimed be- 
cause, as there asserted, certain specified prior patents described 
the same invention, and because of prior use. The détermina- 
tion of the issue of invalidity was essential to any decree for the 
complainant in that cause, and was determined by the judgment. 
It is said hère that the prior patent to Dalton, and prior use by 
Hague hère asserted, was not then in issue. The Dalton patent 
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waa dïstînctly paSSed npon by the court, and was field, nnaralllng 
to defeat the inyention claimed. As to the alleged prior use by 
Sague, it may be sdid that it was in the prior suit alleged by 
the défendant with the sanction of the présent appellant that the 
cultiT^atOrs complained of as infringing were manufactured under 
the lettèrs patent to Hague of June 21, 1881. This patent waa 
some two weeks subséquent in date to the complainant's patent, 
and Was held to infringe. Prior use by Hague may not hâve been 
speciflcally alleged, but the défendant there attacked the ralidity 
of the patent because of prior use and of anticipation by other pat- 
ents. It was a duty to hâve asserted aU anticipating patents, and 
aU prior use. The issue of the pleadings was novelty of invention. 
The testimony of prior use and of antiçipatory patents bore upon 
the issue of novelty of invention. In a suit at law such issue is 
tendered by a plea of the gênerai issue, and such évidence may be 
given thereunder upon giving a certain notice. So in a suit in 
equity, like défense of invalidity may be pleaded, "and proofs of the 
same niay be given upon like notice in the answer of the de- 
fendant and with the like effect." Rev. St. § 4920. The state- 
ment so required of particular anticipating patents, and of prior 
use, is clearly a mère bill of particulars of évidence to establish the 
issue of Want of novelty; not independent issues. So no new dé- 
fense is hère asserted. The matter charged is merely additional 
évidence in support of the issue presented and determined in the 
former suit. It was compétent évidence in that suit without any 
statement of it in the pleading, if the objection of the statute was 
not tirtiely urged. Loom Co. v, Higgins, 105 U. S. 580; Zane v. 
Soffe, 110 U. S. 200, 203, 3 Sup. Ct. Eep. 562. The proposed évi- 
dence cornes toc late to be availing. The decree of a court is 
not the less conclusive because a party bas failed to produce aU 
the évidence at command, or because of newly-discovered evidenc& 
**Expedit reipublicae ut sit finis litium." 
The decree will be affirmed. 



MOLINB PLOW CO. t. BAGLB MANTOTO CO. 

(Circuit Court of Appeals, Seventli Circuit October 6, 1893.1 

No. 26. 

Appeal frotû the Circuit Court of tlie United States for the Northern 
District of minois. 

In Equity. BUlby tlie Bagle Manufaeturing Company against the Moline 
Plow Company to restraln th© infringement of a patent Complalnant ob- 
tained a decree. Défendant appeals. Afflrmeâ. 

Bond, Adams & Pickard, for appellant 
George H. Ohrîsty, for appeUee. 

Before GBESHAM and WOODS, arcult Judges, and JENKINS, District 
Judge. 

JENKINS, District Judge. This case dlffers in no essentlal particulars from 
that of David Bradley Manuf'g Co. v. Bagle Manuf 'g Oo., 57 Fed. Rep. 980, 
herewith declded. It présents the same questions, and Is controlled by tiia 
«Bime rules of law. The decree Is therefore affirmed. 
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LYNDE V. COLUMBUS, C. & I. 0. ET. CO. et al 

(Circuit Cour»:, D. Indiana. October 14, 1893.) 

No. 8,867. 

1. JUDGMENT— ReS JdDICATA— PlBA IN BaR — PRESOMPTIONS. 

When a former judgment of a court o( gênerai jurlsdlctlon Is pleaded 
in bar, It will be presumed that it had jurisdiction of the subject-matter 
and the parties, and the plea is therefore not bad for failing to aver that 
the court acquired jurisdiction of the parties by service of process or 
by appearance. 

2. Same— Raileoad Fobbclosdhe— Decrbe— Extratbkbttorial Opération, 

In the foredosure of a mortgage on a railroad situated partly in two 
States, a court of one state cannot merge Into Its judgment the lien on 
the property in the other state, and, while It may act upon the person of 
défendant, so as to compel it to make conveyances or releases, yet, if it 
has not done so, its mère judgment is not a bar to a suit in the other 
state, l)etween the same parties, to foreclose the same mortgage there. 
Farmers' lioan & Trust Oo. v. Postal Tel. Co., 11 AU. Rep. 184, 55 Conn. 
334, followed. Muller v. Dows, 94 U. S. 444, distinguished. 

In Equity. Bill by Charles B. Lynde against the Columbus, Chi- 
cago & Indiana Central Eailway Company, Archibald Parkhurst, 
and the Pittsburgh, Cincinnati, Chicago & St. Louis Eailway Com- 
pany, to foreclose a mortgage. Heard on a plea in bar. Over- 
rul^. 

Kîttridge, Wilby & Simmons, for complainant. 

Watson, Burr & Linsay and L. Maxwell, Jr., for défendants. 

BAKEE, District Judge. The plaintiff brings this suit as a 
bondholder for whom the trustée has refused to bring suit against 
the Columbus, Chicago & Indiasa Central Eailway Company, Archi- 
bald Parkhurst, trustée, and the Pittsburgh, Cincinnati, Chicago 
& St. Louis Eailway Company, for the foredosure of a trust deed 
or mortgage executed by the Columbus, Chicago & Indiana Cen- 
tral Eailway Company to Archibald Parkhurst, as trustée, to se- 
cure 1,000 bonds, of 11,000 each, issued by it, and asking for the 
sale of its railroad embraced in said trust deed, extending from In- 
dianapolis, Ind., to Columbus, Ohio, together with its franchises, 
equipments, property, toUs, and interests, — that is to say, the lands, 
tenements, hereditaments, fixtures, goods, and ch^ttels of the 
Columbus, Chicago & Indiana Central Eailway Company; its prop- 
erty, rights, privilèges, interest, and estate of every description 
and nature; its rails, ties, fences, buildings, and érections; its right 
of way, cars, engines, tools, and machinery; its rents, réservations, 
and reversions, of every nature, or so much thereof as lies and is 
within the state and district of Indiana, The bill avers that 
the Pittsburgh, Cincinnati, Chicago & St. Louis Eailway Company 
claims some interest in the said premises, and prays that it may 
be required to make answer to, ail and singular, the allégations 
and charges contained in the bill, and that said property may be 
decreed to be sold free and discharged from any and ail claims 
or interest of the parties respondent to the biU. 
v.57F.no.lO— 63 
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The Pittsburgh, Cincinnati, CMc&,go & St Louis Eailway Com- 
pany has filed a plea alleging, in substance, that the plaintifE herein, 
as plaintiff, brought suit against the défendants herein, as défend- 
ants, on the same bonds and trust deed or mortgage, in the com- 
mon pleas court of Franklin county, Ohio; that said court is a 
court of gênerai jurisdiction in law and equity; that the cause 
was tried, and that the court found the bonds in question to be 
valid obligations of the Columbus, Chicago & Indiana Central EaU- 
way Cbnipany, and that the plaintiff was entitled to a decree for 
their pàyment; and the court decreed that unless the défendant 
the Columbus, Chicago & Indiana Central Eailway Company should, 
within 80 days, pay, or cause to be paid, the sum so found due, 
the mortgage should be foreclosed, and the mortgaged property 
sold, and that upon the sale the purchaser should be entitled to 
hola said railway and property free and discharged from the lien 
or incumbrance of ail the parties to the suit. The plaintiff has 
set thè i^ea down for argument, and the question raised is whether 
the facts pleaded are sufflcient to constitute a bar to the main- 
tenance of the présent suit. 

Thé plaintiff contends that the plea is insufllcient because it 
contains no averment that either the mortgagor, the Columbus, 
Chicago & Indiana Central Eailway Company, or the mort- 
gageè, Archibald Parkhurst, trustée, was brought within the juris- 
diction of the court in Ohio by proeess personally served, or by 
appearance in person or by attorney. The plea avers that the 
said Charles E. Lynde filed his bill of complaint, denominated by 
the law of the state of Ohio a "pétition," against this défendant 
and its codefendants the Columbus, Chicago & Indiana Central 
Eailway Company and Archibald Parkhurst, trustée, and it then 
proceeds to aver that the cause was heard, and a decree rendered 
against ail the défendants; but it fails to show afArmatively that 
the court acquired jurisdiction of the persons of the défendants, 
either by service of proeess or by appearance. 

Pleas in bar, in suits in equity, are not favorities of the law, 
because the défendant has other and ample modes of défense open 
to him. They are therefore required to be drawn with précision, 
and must disclose upon their face a complète défense. The facts 
necessary to render the plea an équitable bar to the case made 
by the bill must be dearly and distinctly averred, and such plea 
will not be aided by argument, inference, or intendment. Mc- 
Closkey v, Barr, 38 Fed. Eep. 165. This rule, however, is not to 
be construed as conflicting with that other salutary rule that légal 
presumptions ought not to be stated in a pleading. Steph. PI. 
(1871) p. 312 et seq. When the facts are stated from which the 
law raises a certain légal presumption, it is not necessary for the 
pleader to do more, in order to hâve the beneât of such légal 
presumption. In the case of Galpin v. Page, 18 Wall. 350, the 
rule is thus stated: 

"It Is undoubtedly true that a superior court of gênerai Jurisdiction, pro- 
ceedlng wltUn the gênerai scope ol its powers, is presumed to act rightly. 
Ail Intendments of law, in such cases, are In favor of its acts. It Is pre- 
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sumed to hâve jOTisdictlon to give the judgment It rendered, untll the con- 
trary appears; and this presumptlon embraces jurisdlctlon, not only of the 
cause or subject-matter of the action in which the judgment Is given, but of 
the parties, also. The former will generally appear from the character of 
the judgment, and will be determined by thé law creating the court, or pre- 
scribing Its gênerai powers. The latter should regularly appear by évidence 
In the record cl service of process upon the défendant, or his appearance In 
the action. But when the former exists the latter will be presumed. Thls 
is familiar law, and it is asserted in ail the adjudged cases. The rule is dif- 
férent with respect to courts of spécial and limited authority. As to them, 
there is no presumptlon of law in favor of thelr jurisdlctlon. That must af- 
firmatively appear by sufficient évidence or proper averment In the record, or 
their judgments will be deemed void on thelr face." 

The judgment in question was rendered by a court havîng gên- 
erai jurisdiction in law and equity, and the légal présomption is 
that the court had jurisdiction of the parties and subject-matter, 
and had power to pronounce the judgment it did; and this pre- 
sumptlon cannot be overcome, except by averment and proof that 
it proceeded without jurisdiction. It is true that, when the rec- 
ord of a former judgment is set up as establishing some collatéral 
fact involved in a subséquent litigation, it must be pleaded strictly 
as an estoppel ; and the rule is that such pleading must be framed 
with the utmost précision, and it cannot be aided by inference or 
intendment. When, however, a former judgment or decree is set 
up in bar of a subséquent action, or as having determined the en 
tire merits of the controversy, it is not required to be pleaded 
with any greater strictness than any other plea in bar, or any 
plea in avoidance of the matters set up in the antécédent plead- 
ing of the opposite party. Aurora City v. West, 7 Wall. 82; Gray 
v. Pingry, 17 Vt. 419: Perkins v. Walker, 19 Vt. 144; 1 Greenl. 
Ev. (12th Ed.) p. 566; SheUey v. Wright, Willes, 9. The plea is 
not bad for failing to aver that the court had acquired jurisdic- 
tion over the parties by service of process or appearance. If, in 
truth, the court proceeded to render the decree in question with- 
out having acquired jurisdiction of the défendants, that fact, to 
avail the plaintiff hère, should hâve been set up by replication, in- 
stead of setting the plea down for argument. Eogers v. Odell, 
39 N. H. 452; Spaulding v. Baldwin, 31 Ind. 376; Biddle v. Wilkins, 
1 Pet. 686; Pennington v. Gibson, 16 How. 65; Campe v. Lassen, 
67 Cal. 139, 7 Pac. Eep. 430; Vanfleet, Collât. Attack, §§ 846 and 
847, and authorities there cited. 

It foUows that the sufficiency of the plea must be determined on 
the assumption that the court in Ohio had jurisdiction of the de- 
fendants when the cause before it was heard aad decided. The 
cause of action there was founded on the same bonds and mortgage 
or trust deed which constltute the cause of action hère. The mort- 
gage or trust deed in suit was executed by a railroad corporation 
organized by the consolidation of two corporations, one of which 
was organized under the laws of the state of Ohio, and the other 
under the laws of the state of Indiana. The Consolidated company, 
presumably, became invested with ail the property and franchises 
of the constituent corporations. Its franchise to be a Consolidated 
corporation, and to buûd, own, and operate a Une of railway extend- 



9,8i6r ■ FEDERAL REPORTEE, Vol. 57. 

img from [Çolumbus, Ohîo, to Indianapolîs, Ind., Is undoubtedly an 
entirety, whËe the immovable property of the company corered by 
the mortgage bas its situs in botb states. It îs eamestly insisted 
thajfc the decrçé of the Ohio court is binding and conclusive because 
the court had jurisdiction of the parties and of the subject-matter, 
and that the présent suit to foreclose the same mortgage or trust 
dèéd cannot be maintalned because by that decree the right of ac- 
tion growing out of the bonds and mortgage bas passed in rem 
judicatam. It is undoubtedly true that courts possessing gênerai 
chancery powers hâve jurisdiction to relieve against fraud, to eu- 
force trusts, and to compel the spécifie performance of contracts in 
relation to îmmoTable property having its situs elsewhere than in 
the State or country where the courts exist, whenever jurisdiction 
has been acquired, by appearance, or by personal service of process, 
over the persons on whom the obligation rests. Penn. v. Lord Balti- 
morô, 1 Ves. Sr. 444; Earl of Kildare v. Eustace, 1 Vern. 419; Arglasse 
V. Muschamp, Id. 75; Tôlier v. Carteret, 2 Vern. 494; Massie v. Watts, 
6 Cranch, 148; Mills v. Duryea, 7 Cranch, 481; Hampton v. MoCon- 
nell, 3i Wheat. 234; McGilvray v. Avery, 30 Vt. 538; Davis v. Head- 
ley, 22 N. J. Eq. 115; Dobson v. Pearce, 12 N. Y. 156; U. S. Bank v. 
Merciiants' Baiik of Baltimore, 7 GiH, 415; Bumley v. Stevenson, 24 
Ohio St. 4:74. In the case of fraud, trust, or contract, the jurisdiction of 
a court possessing gênerai equity powers is sustainable wherever the 
person to be bound by the decree is found, though the decree may 
incidentally affect lands without its territorial jurisdiction. The 
decree proceeds in i)ersonam, and is binding on the conscience of 
the party; and the court may, by attachment or séquestration, com- 
pel the party to perform that which, in equity and good conscience, 
he onght to bave done without coerçion. Aequitas agit in personam. 
Conced,ing that the court in Ohio had jurisdiction of the parties and 
of the subject-matter, had it power, by its decree, to merge the lien 
of t^ mortgage on the property embraced therein, having its situs 
in jndiana? The Ohio court may compel the défendants to exécute 
a conveyance or release of the mortgaged premises in such form as 
may be necessary to transfer the légal title to the property accord- 
îng to the law of this state, and such as will be sufficient to bar an 
action elsewhere. The plea does not aver that the exécution of any 
such conveyance or release has been compelled. Until such con- 
veyance or release has been executed, the lien of the mortgage on the 
immovable property embraced in it, situated in this state, remains 
unaffected, unless the court in Ohio was clothed with power en- 
abling it to affect the status of real estate outside of the state which 
created the court, by a decree operating in rem. 

It is elementary that no sovereignty can extend its process be- 
yond its own territorial limits, to subject persons or proi)erty to its 
judicial décisions. Every attempted exertion of authority of thia 
sort beyond its limits is a mère nullity, incapable of binding such 
person or property in any other forum. Story, Ck)nfl. Laws, (7th Ed.) 
§ 539. A suit cannot be maintained against a person so as absolute- 
îy to bind his property situated in another sovereignty, nor so as 
absolutely to bind his right and title to immovable property whose 
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situs is dsewhere. "It is true," says Story in his Conflict of Laws, 
(7tli Ed., § 543,) "that some nations do, in maintaining suits in per- 
sonam, attempt indirectly, by their judgments and decrees, to bind 
property sîtnate in other countries; but it is always witb tbe ré- 
serve that it binds the person only in tbeir own courts, in regard to 
such. property. And certainly there can be no pretense that such 
judgments or decrees bind the property itself, or the rights over it 
whlch are established by the laws of the place where it is situate." 
And again he says: "In respect to immovable property, every at- 
tempt by any foreign tribunal to fotmd a jurisdictton over it must, 
from the very nature of the case, be utterly nugatory, and its de- 
cree must be forever incapable of exécution in rem." Thèse prin- 
ciples hâve been recognized and acted upon by ail courts as having 
their foundation in reason, and as essential to the peace and security 
of independent states. In Watldns v. Holman, 16 Pet. 25, it was 
held that a court of chancery mîght decree the conveyance of land 
in any other state, and might enforce the decree by process against 
the défendant, but that neither the decree itself, nor any convey- 
ance under it, except by the person in whom the title is vested, 
could operate beyond the jurîsdiction of the court. The same prin- 
ciple is affirmed and acted upon in Bosv?ell v. Otis, 9 How. 336, 
and Northern Indlana K. Co. v. Michigan Cent. E. Co., 15 How. 23.3. 
Indeed, no princlple is more firmly settled than that the disposition 
of real estate, whether by deed, descent, or any other mode, must 
be govemed by the laws of the state vphere the land is situated. 
It is argued that, in respect of immovable proi>erty mortgaged by 
an Interstate railway company, a différent rule has been established 
by the case of Muller v. Dows, 94 IT. g. 444. It is contended that the 
court there held that, as the railroad and its franchise were an en- 
tirety, any court having jurisdiction of the parties and subject- 
matter could malte a valîd decree of foreclosure, which would operate 
on the entire railroad property, as well without as within the state 
where the decree was pronounced, and that it would completely 
merge the lien of the mortgage. What was there said, giving ap- 
parent support to this contention, vs^as merely arguendo, and was 
not essential to the judgment pronounced. In that case the circuit 
court of the United States for the district of lowa passed a decree 
of foreclosure and sale of a railroad extending from a point in lowa 
to a point in Missouri, and owned by a corporation formed by the 
consolidation of a corporation of Missouri with a corporation of 
lowa. The entire Une was covered by one trust deed, and the suit 
to foreclose was brought by the trustée. The mortgagees were also 
before the court, and the sale was made by a master at the in- 
stance of the trustée. It was held that the decree was not void, 
so far as it directed the foreclosure and sale of that part of the rail- 
road lying in Missouri, and that the trustée could be required by 
the court in lowa to make a deed to the purchaser in confirmation 
of the sale. In my judgment, this case does not overturn the well- 
eatablished doctrine that a court in one state cannot pass a decree 
which shall operate to change the title to, or merge a lien upon, im- 
movable property in another state. The title in that case was trans- 
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ferredby tfae court coinpelling the executîoii of a power of sale, and 
not by force of the decree. Mercantile Trust Oo. v. Kanawha & 0. 
By. C!o., 39 Fed. Bep. 337:; Farmers' Loan & Trust Co. v. Postal Tel. 
Co., 55 Conn. 334, 11 Atl. Bep. 184, The case last cited la exactly 
in point. The Postal Telegraph Company, a New York corporation, 
mortgaged ail its property, which was situated in several states, in- 
cluding Gonnecticut and New York, to the plaintiffs, in trust, to 
secure the payaient of its bonds. Upon a f allure to pay the interest, 
the plaintiffs brought a suit for a foreclosure in the suprême court 
in the city of New York. Judgment was rendered for the plaintiffs» 
pursuant to which a référée was appointed, who sold ail the prop 
erty, including the real estate in Gonnecticut, and executed a con- 
veyance of the same to the purchaser. Suit was brought to fore- 
close the mortgage on the Gonnecticut property, according to the 
laws and practice in tiiat state. The défendant the Benedict & 
Burnham Manufacturing Company, an attaching creditor, appeared, 
and set up a spécial défense, alleg'ing the foi'eclosure and proceedings 
in the state of New York. The défense was held insuflacient, on the 
ground that the decree and proceedings had thereunder were nuga- 
tory as to the real estate situate in Gonnecticut. In my judgment, 
the doctrine of this case présents the better view, and it must be 
held that the decree of the Ohio court did not merge the lien of 
the mortgage on the real estate in Indiana. 

It results from thèse views that the plea is insufiScient, and ît is 
so ordered, with leave to the défendant to answer within 30 days. 



HUTOHINSON v. SUTTON MANUF'G CO. 

(Circuit Court, D. Indiana. October 21, 1893.) 

No. 8,691. 

1. OoBPOBATiONS—PowERS— Accommodation Papeb. , 

A business corporation lias no power to accept accommodation paper, ■ 

and the offlcers who cause it to make such aeceptance are personally re-; 

sponsible to It for payments made or liabillties Incurred In conséquence 

thereof. 

8. Same— AssiGNMENTS— Phbfkebntiai. Mortgages. 

Where the controUing dlrectors of two corporations are the same per- 
sons, a preferential mortgage glven by one to the other as securify for 
payments and liabillties resulting from an aeceptance of drafts by the 
latter for accommodation of the former is invalid, because It opérâtes 
to protect the offlcers of the accepting company agalnst personal liabUity 
for thelr maladministration in accepting paper for accommodation. 

In Equity. Suit by William B. Hutchinson, assignée of the 
Hopper Lumber & Manufacturing Company, agalnst the Sutton 
Manufacturing Company, to set aside a mortgage. On exceptions 
to the master's report. Exceptions overruled, and decree for com- 
piainant. 

Duncan & Smith, for complainant. 

J. E. McCuUough and Weir & Higgins, for défendant. 
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BAKEE, District Judge. The biB of complaint seeks the set- 
ting aside of a préférentiel mortgage executed by the Hopper 
Lumber & Manufacturing Ck)mpany to the Sutton Manufacturing 
Company to secure the latter from loss by reason of payments 
made and of liabilities incurred on account of accommodation paper 
drawn by the former and accepted by the latter. The business 
affairs of each company were managed by a board of three direct- 
ors. The directors of the Sutton Company were James S. Hopper, 
Henry S. Hopper, and Benjamin F. Sutton; and the directors of 
the Hopper Company were James S. Hopper, Henry S. Hopper, 
and Fannie A. Hopper; and James S. Hopper was the président 
of both companies, and Henry S. Hopper was secretary, treasurer, 
and gênerai manager of the Sutton Company, and also secretary 
of the Hopper Company, of which James S. Hopper was manager. 
The bill challenges the validity of the mortgage on the ground 
that it is an attempt by the ofiicers and directors of the Hop- 
per Company to prefer themselves, and to protect their interests 
as stockholders of the Sutton Company, and to save themselves 
from loss and harm by reason of maladministration of their trust 
as ofiicers and directors of the Sutton Company in having ac- 
cepted drafts of the Hopper Company for its accommodation. The 
answer admits that the indebtedness secured by the mortgage 
was given to secure payments made and liabilities incurred by the 
Sutton Company on account of accommodation bills accepted by 
it drawn by the Hopper Company. The majority of the direct- 
orR of each company were the same persons, and they had no 
authority to draw or accept the accommodation biUs in question. 
It is flrmly settled that the directors of a manufacturing corpo- 
ration bave no authority to divert the corporate property by issu- 
ing accommodation paper, or otherwise loaning its money or crédit 
without considération. The directors participating in such acts 
(and James S. and Henry S. Hopper certainly did) became per- 
sonally liable for breach of duty to the Sutton Company to the 
extent of the payments made or liabilities incurred by that com- 
pany on account of such accommodation paper. Whether the 
pecuniary interest of James S. and Henry S. Hopper as stock- 
holders of the Sutton Company would avoid the preferential mort- 
gage in question, it is not necessary now to détermine. The mort- 
gage inures directly to the pecuniary beneflt of James S. and 
Henry S. Hopper, because, if valid, it would relieve them whoUy 
or pro tanto from their liability to the Sutton Company on ac- 
count of the accommodation paper. Judge Woods, when making 
the order continuing a temporary injunction in this suit, well 
said: "This case not only cornes clearly within, but sti'ongly illus- 
trâtes, the soundness of the rule declared in Lippincott v. Carriage 
Co., 25 Fed. Kep. 577, and Howe v. Tool Co., U Fed. Kep. 231." 
On the authority of thèse cases the exceptions to the master's re- 
port must be overruled, and it is so ordered, and a decree will 
be entered setting aside the mortgage. 
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INDIANAPOLIS WATER 00. t. AMERICAN STRAWBOARD 00. 

(Circuit Court, D. Indiana. October 20, 189a) 

No. 8,719. 

1. Nuisance — Equitable Relief— Pollittion op Steeam. 

A corporation organized for the purpose of supplying a city wlth water 
can only gain a standing in a coui't of equity, to enjoin a pollution of the 
stream whence it obtains its supply, by reason of spécial pecuniary dam- 
age caused to it; but when it Is thus in court the relief will be granted, 
not only on that ground, but also on the ground of benefit to the public, 
which uses the water. 

3. Same— Défenses. 

It is no défense, to a suit for creating a nuisance by befouling a stream, 
that others are also engaged In commlttlng simUar acts. 

3. SaME — ESTOPPKL. 

Mère silence during the érection of a factory on a stream créâtes no 
estoppel against a riparian proprietor in respect to the enforcement of hls 
rlght to bave the water flow in its natural purity. 

4. Same — Public Polict. 

As against the right of a riparian proprietor to hâve water flow In its 
natural purity, there is no publie policy in favor of industrial develop- 
ment which wUl Justify the érection and opération of a factory that pol- 
lutes the stream, provided that the most modem appliances are used to 
prevent it. 

5. Same— Equitt Juhisdiotion— Injunction. 

Injunctlon is the only adéquate remedy for the continued pollution of 
a stream by the opération of a factory, to the injury of a riparian pro- 
prietor, -when the extent of the injury is contingent and of doubtful pecun- 
iary estimation. 53 Fed. Rep. 970, reafflrmed. 

In Equity. Suit by the Indianapolis Water Company against 
the American Strawboard Company to enjoin the pollution of a 
stream. A demurrer to the original and supplemental billa was 
heretofore overruled. 53 Fed. Rep. 970. Injunction granted. 

A. C. Harris and Baker & Daniels, for complainant. 
Jump, Lainb & Davis, George Shirts, and Kern & Bailey, for 
défendant. 

BAKER, District Judge. The bill seeks injunetive relief to 
prevent the alleçed pollution of the water of White rirer by the 
défendant to the damage of the complainant. It charges that 
the complainant is the owner of a system of waterworks constructed 
under statutory power for the purpose of supplying water for 
domestic uses and for the extinguishment of Ares to the inhabit- 
ants of the city of Indianapolis, and that it is the owner of a 
canal by a title derived by mesne conveyances from the state. 
It avers that its water supply is obtained by the înflow of water 
into a gaUery of more than 1,000 feet in length, and of considérable 
width, formed by an excavation made into the water-bearing 
gravel underlying the city, which gallery is dug alongside of, and 
several feet below, the bed of the river, and at a distance from it 
of a few feet at some points, and at a distance of more than 100 
feet at other points. The inflow of water into the gallery is al- 
leged to come from the water-bearing gravel on the one side, and 
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from the infiltration of water from the river passing througli the 
loose gravel on the otlier side. It is also alleged that at times 
of drouth, when the water becomes low, and at ail times when 
large quantities of water are required to extinguish fires, the 
natural inflow of water into the gaUery must necessarUy be sup- 
plemented by letting water through a flume or waterway provided 
with a ûlter, from the river into the gallery. It allèges that the 
canal, which is taken from the river at the upper side of the dam 
at Broad Kipple, extends to a point below Washington street, in 
the city of Indianapolis, and that for 50 years its successive 
owners hâve continuously used the water of the canal for hydraulic 
purposes, and for making ice upon the canal, and for snpplying its 
water to adjacent ponds for making ice for domestic and ôther 
uses. It also avers that it has sold, under contracte running for 
several years, the privilège of taking ice from the canal, and of 
drawing water therefrom to supply ice ponds, from which it de- 
rives an annual income of |4,000. It charges that late in the 
year 1890, without complainant's consent, the défendant erected 
at Noblesville, near the bank of White river, a strawboard factory, 
and began to operate it in March, 1891, and has continued to do 
so ever since. That it daily discharges from its works 3,000,000 
gallons of water, and uses 80 tons of straw, 27 tons of lime, and 
5 gallons of muriatic acid, ail of which are worked upon by the 
water passing through the factory, by which means the water 
passing from it into the river is charged with 67 tons of refuse 
matter. It is claimed that the water in the river is thereby pol- 
luted so as to become discolored, offensive to the smell and taste, 
unwholesome for domestic uses, and destructive of the fish in the 
stream. In the latter part of the spring, and again in September, 
1891, the complainant notifled the défendant that it was polluting 
the water of the river to its damage, and requested it to desist. The 
défendant thereupon agreed to stop the pollution of the river, and 
promised, if the complainant would refrain from any judicial 
proceedings for three weeks, that it would provide such appliances 
and devices as would remove the polluting substances from the 
water flowing from its works into the river. This, it is charged, 
the défendant attempted, but failed to accomplish. The case was 
put at issue, and a great mass of testimony was taken, and has 
been introduced on the hearing, to support the respective conten- 
tions ôf the parties. The case has been ably and elaborately 
argued, both orally and in printed briefs, and the court has given 
it attentive considération. The testimony is too voluminous to 
justify, or even to permit, its review in détail, and the court must 
content itself with a statement of the conclusions it has reached. 
The testimony, in my judgment, shows that the défendant, dur- 
ing the summer and fall of 1891, daily discharged from its factory, 
while in opération, into White river, large quantities of refuse 
and deeomposable matter, which corrupted its waters so as to 
discolor the same, and to render them unflt for domestic uses and 
destructive of the fish in the river. This condition of the streaiù 
extended down the river to the dam and pond at Broad Hippie^ 
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though the effect of thèse deleterious substances carried by the 
water iu suspension and solution was somewhat less apparent at 
that point than in those parts of the river in closer proximity to 
the factory. The water in the canal, which is taken from the 
pond at the Broad Eipple dam, was discolored and was so inju- 
riously affected in color and quality by pollution arising from tiie 
refuse matter passing from the factory as to be unfit for use in 
maldng icfe for domestic purposes, though some of the ice formed 
from the water of the c£tnal was used for the purposes of réfrigéra- 
tion. While the pollution of the water in the gallery arising from 
the opération of the factory was not great, I think it is f airly 
shown that at times the quality of the water was injuriously af- 
fected to such an estent as to materially and senaibly impair its 
fltness for drinking purposes. The water in the river was low 
during the greater part of the year 1891, in conséquence of a 
severe and protracted drouth, and the injurions effects arising from 
its pollution were more observable than they were in 1892, when 
the river carried a much larger volume of water. When the com- 
plainant notifled the défendant of the damage done to it by the 
discharge of the refuse matter into the river, and asked that it 
be stopped, the défendant acquiesced in the justice of the re- 
quest, and promised to construct such appliances and devices as 
would prevent further injury. The défendant dug a settling pond 
of about five acres in estent, having a wasteway to conduct the 
water from the pond ii^to the river. The most of the water es- 
caped at flrst from the pond into the wasteway through a body of 
gravel intended to act as a filter. The testimony shows that it 
was never sufiflcient to remove more than one-half of the refuse 
matter from the water passing from the pond into the river, and 
that af ter a few months the bottom of tiie pond was covered to 
a considérable and constantly increasing depth with the decom- 
posing and other refuse matter from the factory, and that the 
gravel fllter became so clogged that the water passed from the 
pond over its top, having parted with only a small portion of its 
deleterious ingrédients. I think the devices of the défendant are 
almost whoUy valueless for the purpose of freeing the water from 
its pollution, and I entertain no doubt that whenever the river, 
in conséquence of drouth, carries as small a volume of water as 
it did in 1891, its pollution wiU be substantially as great as it 
was in that year. The water in White river from February until 
August, 1892, was unusually high, and in the month of June there 
was a great flood. WhUe the water in the river remained in this 
condition, the refuse matter discharged into it produced no sensi- 
ble pollution in the canal or in the water gallery, though it was 
doubtless présent in minute quantities. The channel of the river 
was thoroughly cleansed by the June flood, and the water of 
the river did not disclose any considérable pollution until the lat- 
ter part of August. From that time until the latter part of Oc- 
tober, when the taking of the testimony closed, it is fairly shown 
that the purity of the water in the pond at Broad Eipple and in 
the canal was materially and sensibly affected by the opération of 
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tHe factory. In my opinion, the testimony shows such adultéra- 
tion of the water in the canal from the présence of the refuse matter 
held in solution and suspension, attributable to the opération of 
the factory, as to render the ice formed on the canal and in the 
adjacent ponds unflt for domestic use. The testimony does not 
show that the quality of the water in the gaUery and in the water 
mains of the city was sensibly affected during the year 1892, ex- 
cept for a short period after the flre in January of that year. A 
large number of analyses of water taken from the river made in 
1889, when compared with like analyses made since the factory 
went into opération, shows the purity-of the water has greatly 
changed for the worse. No other efficient cause for such détério- 
ration is shown except such as arises from its pollution by the 
deleterious substances discharged by the défendant into the river. 
In my judgment, the greater purity of the water in 1892 is attrib- 
utable to the volume of the river, rather than to the remédiai ef- 
fect of the receiving pond and its appliances. 

In ruling on the demurrer the court has passed upon the prin- 
cipal questions of law raised on the final hearing. Indianapolis 
Water C!o. v. American Strawboard Co., 53 Fed. Eep. 970. But 
little more need be said. It is settled that the complainant owns 
the canal with its bed and banks in fee, and is clothed with the 
right to take and sell ice therefrom. Waterworks Co. v. Burkhart, 
41 Ind. 364; Cromie v. Board, 71 Ind. 208; Nelson t. Fleming, 
56 Ind. 310; Frank v. Eailroad Co., 111 Ind. 132, 12 N. E. Eep. 
105. Its right to enjoy the canal free from pollution is none the 
less because it is an artiflcial stream; nor can the défendant suc- 
cessfully contest the complainant's right to use the water of White 
river to f eed its canal. Hydraulic Co. v. Boyer, 67 Ind. 236 ; Magor 
V. Chadwick, 11 Adol. & E. 571; Wood, Nuis. § 446. The canal was 
state property, constructed for public purposes. The complainant 
has become vested, by mesne conveyances and by various légis- 
lative acts, with authority to maintain a System of waterworks 
to supply the inhabitants of the city of Indianapolis with water 
for domestic purposes and for the extinguishment of fires. While 
it is a private corporation, it performs a most important public 
service; and, while the wrong complained of inflicts a spécial pe- 
cuniary loss on the complainant alone, it directly affects the health 
and comfort of the public. When a corporation thus obtains a 
standing in court by reason of its having suffered spécial damage, 
although it can only maintain its suit for an injunction on that 
ground, still the court wUl grant relief, not solely because the 
nuisance is private, so far as the complainant is concerned, but 
because the relief will inure to the public beneflt. Woodruflf v. 
Mining Co., 18 Fed. Eep. 753; Eailroad Co. v. Ward, 2 Black. 485. 

It is claimed that the people living along the river poUute the 
water by draining into it the fllth and other refuse matter which 
accumulate on their premises. But it is no answer to a suit 
for creating and maintaining a nuisance that others, however 
many, are committing simUar acts. Each one is liable to a 
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Beparatç suit, and may be restrained. Wood, Nuie. § 689; Chip- 
man r, Paliner, 77 N, Y. 51. 

It is urgéd th.at the défendant is prosecuting, a business useful 
in its ciaràcter, bénéficiai to the public, and furnishing employ- 
ment to a large number of men, and that it is conducted with 
skill and prudence, and with the most approved machinery, and, 
if damage results, it arises from no fault of the défendant; and 
that in such cases the ancient rigor of the law has been modifled 
in furtherance of industriel progrès» and development. This con- 
tention finds no support, either in principle or authority. It is 
rudimentary that no man can be deprived of life, lîberty, or prop- 
erty but by due process of law, nor can private property be taken, 
even for a public usé, without just compensation flrst having been 
made or reçeived: and under no form of goyemment having regard 
for man's inaliénable rights can one be permitted to deprive another 
of his pfoperty without his consent and without compensation, 
on the plea that the injury to the one would be small, and the 
advantage to the other, or even to the public, would be great 
This principle has its sanction in the consciousness and right 
ïeason of every man, and is asserted by the concurrent judgments 
of ail courts which administer an enlightened System of juris- 
prtidence. 

The complainaht is not estopped to maintain its suit because 
it knew that the défendant was building large and expensive works 
for the manufacture of strawboard, and made no objection thereto. 
The défendant had better means of knowing whether the opéra- 
tion of its factory would create a nuisance than the complainant 
had. There is no proof that the complainant knew, or had the 
meâns of knowing, thsit the water in the river would be poUuted 
by the factory until after it was in opération. In such case no 
estoppel can arise. To constitute an estoppel in pais it must ap- 
peàr that the person sought to be estopped has made an admis- 
sion, or done or omitted an act, with the intention of influencing 
the conduct of another, or which he had reason to believe would 
influence his conduct, inconsistent with the évidence he proposes 
to give or the title he proposes to set up; that the other party 
has acted upon, or been influenced by, such act or admission; that 
the party So influenced will be prejudiced by allowing the truth 
of the act or admission to be disproved. I fail to discover any 
élément of an estoppel in the case. 

It was said, and I think correctly, in ruling on the demurrer, 
where the right of a riparian proprietor to the use and enjoy- 
œent of the flow of a stream of pure and wholesome water, free 
from corruption and pollution, has been actually invaded, and such 
invasion is necessarily to be continuing, and to operate prospec- 
tively and indeânitely, and the extent of the injurious conséquences 
is contingent and of doubtful pecuniary estimation, the writ of 
injunction is not only permissible, but it aflords the only adéquate 
and complète remedy. In my opinion, such a case has been made 
by the proof in this case. There will be a writ of injunction 
awarded. 
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INTERSTATE C0M3IER0E COMMISSION v. DETROIT, G. H. & M. 

BT. CO. 

(Circuit Court, W. D. Mlchigan, S. D. Oetober 6, 1893.) 

1. Cakmbiis— Interstate Commerce Commission— Who mat Complais. 

It is no objection to the enforcement by the court of an order made 
against a railway company by the Interstate commerce commission, tliat 
the complainants before the commission bave no real grievance, but are 
instigated by a competing railroad, as section 13 of the Interstate com- 
merce aet expressly provides that no complatnt shall be dismlssed by the 
commission because of the absence of direct damage to the complainant, 
and as the commission has power, of its own motion, to institute investi- 
gations, make orders, and apply to the courts for thelr enforcement. 

3. Samb— Interstate Commerce Aot— Violation— Fkbb Cartagb. 

Free cartage by a railroad company, of goods shipped from without the 
State, from its station In Grand Rapids, Mich., to the business section 
thereof, an average distance of one and one-quarter miles, for delivery to 
the consignées, is a violation of the long and short haiil clause of the 
Interstate commerce act, (section 4,) vrhere it appears that the samo 
frelght rates are charged to merchants of the city of lonia, through which 
the railroad passes to reach Grand Rapids, but where such merchants are 
oibliged to cart their goods from the railway station to their storehouses 
at their own expense. Severens, District Judge, dlssentlng. 

5. Samb— "SiMiLAB Circumstances and Conditions." 

The grouping together by the railroad company of lonla and Grand Rap- 
ids as stations to which freight rates from eastem cities may properly be 
made the same is a conclusive admission by the company that, so far 
as transportation from the east to the warehouses of the company at the 
tv/o places is concerned, it is under substantlally similar circumstances and 
conditions. Severens, District Judge, dlssentlng. 

4. SaMe — Justification et Caheier. 

Such free cartage is not justlfled by the fact that competitors of the dé- 
fendant company nave stations at Grand Rapids In the business center, 
thus placing défendant at a disadvantage. 

6. Same. 

Neither is the discrimination in rates justlfled by the fact that Grand 
Rapids Is a much larger place than lonla, and that the greater amount of 
business of the company with the larger place enables it to do cartlng 
more cheaply there than at the smaUer place. Severens, District Judge, 
dlssentlng. 

In Equity. Pétition by the Interstate Commerce Commission for 
the enforcement of an order made against the Détroit, Grand Haven 
& Milwaukee Eailway Company. Relief granted. 

Statement by TATT, Circuit Judge: 

Thls was a bill in equity, exhibited by the Interstate commerce commis- 
sion, averrlng that the Détroit, Grand Haven & Mllwaulsee Railway Com- 
pany, a cominon carrier corporation subject to the provisions of the Inter- 
state commerce law, had been duly impleaded in a controversy before the 
Interstate commerce commission upon the pétition of Mary O. Stone and 
Thomas Carten, residing at the city of lonla, Mich., wherein it was made to 
appear to the satisfaction of the commission that the said défendant had 
violated the provisions of the Interstate commerce law as alleged; that the 
commission had formulated an order and notice in relation to the matters 
«harged in the pétition, based upon findings and déterminations of the com- 
mission with respect thereto, which order was stiU in force, but which the 
défendant refused to obey; wherefore the commission prayed for an injunc- 
tion, mandatory or otherwise, to restrain the défendant, its offlcers, servants, 
and attomeys, from further continuing in thelr violations of and disobedi- 
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ence to the order o( the commission. The facts found by the commission 
were as foUowB: 

"(1) The cômplainants ftrô èépartners doing business under the flrm name 
of Stone & Carten, and are engagea In the sale at retall of goods, wares, 
and merchandise in the clty of lonla, county of lonla, and state of Michigan, 
purchasing said goods, -Vraxesi and merchandise at Philadelphia, Pa., New 
York, N. Y., Boston, Mass., and points east of Détroit, Mich. 

"(2) That the respondent railway company is a corporation existing under 
and pursuant to the laws of the state of Michigan, and Is a common carrier 
of passengers and property for hire between the city of Détroit and the 
City of Grand Haven, both of said places and Its entire Une of railway being 
in the state of Michigan; that It does not own and control a line of steam- 
boats plying across Lake Michigan, between Grand Haven and MUwaukee, 
WIs., but there is a Une of steamboats engaged In the transportatlon of per- 
sons and property across Lake Michigan, between Grand Haven and MU- 
waukeè, from which the respondent received trafflc conslgned over its road 
from MUwaukee, and to whlch It delivers trafflc from Its road, destined to 
MUwaukee; that aU of eald beats are under the direction and control of an 
Independent corporation, organized uiider the laws of the state of Michigan, 
by the name of the Grand Haven & MUwaukee Transportation Company; 
that, the management of the btislness of the last-named company Is under 
the management and control of the same offlcers as tbose whlch manage and 
control the road and business of the respondent. 

"(3) The respondent, for; its. services as a common carrier for continuons 
shipment, under a common arrangement, of property from Détroit to Its 
stations on Its Une of tranisportation, established and published a schedule 
or rates and charges, whjch makes on ail freights from Philadelphia, 
New York, and Boston, and ail other points east of Détroit, conslgned 
over the respondent's road, the same rates and charges for the complain- 
ants which are made and charged for the same class of freights to the 
merchants dolng business at the city of Grand Rapids, a copy of which 
schedule Is herefo annexed, and deemed a part hereof. 

"(4) The shipments of freight from Philadelphia, New York, Boston, and 
points east of Détroit, whlch are dellvered to complainant's road at said 
clty of Détroit, and transported by it over Its line of railway, pass through 
tho clty of lonia beforo reachlng tho city of Grand Rapids; that It is a 
shorter distance from Détroit to lonia than from Détroit to Grand Rapids, and 
over the same line, in the same direction, the shorter belng included in the 
longer distance. 

"(5) That the respondent provides, at its own expense, drays, carts, and 
trucks at the city of Grand Rapids for the service of transportlng mer- 
chandise and freights generally, as well as merchandise and freight con- 
slgned from Philadelphia, New York, Boston, and points east of Détroit, 
between its station at Grand Eapids and the places of business of merchants, 
traders, and other patrons of its road at that place, which service It per- 
forms wlthout additional charge to the owner or shipper of property on ac- 
count thereof; that this service Is not fumlshed to complalnants or other 
merchants, traders, and patrons of Its road at the city of lonla; that this 
service at Grand Rapids has been openly and notoriously rendered for a 
long period of time, to wit, for 25 years and upwards; that its station at 
the said city of Grand Rapids Is within the corporate limits thereof, and is 
on an average one and a quarter miles from the business sections of said 
clty where the trafflc of the places tributary to respondent's road originates 
and terminâtes, while respohdent's station for receivlng and discharging 
freight and property at the city of lonia is not to exceed an elghth of a 
mile from the business center of said city; that at the city of Grand Rap- 
ids there are two other rallroads,— the Michigan Central Ballroad and the 
Grand Rapids, Lansing & Détroit Ballroad,— both of which are Immedlately 
and directly in compétition wlth respondent's road for the bushiess of Grand 
Rapids; that the stations of both of said roads for receivlng and dischar- 
ging freight and property at Grand Rapids are near the business center of 
said city, requlring only short hauls to and from their stations, — on an aver- 
age about one'-auarter of a mile; that the respondent did the carting of 
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freight to and f rom its station at Grand Rapids substantlally In the same 
manner as at présent, long prlor to the tlme -when elther sald Mlchlgan 
Central or Grand Rapids, Lansing & Détroit Railroads were constnicted to 
that place. 

"(6) That the actual cost of cartlng or draylng freight from the respondent's 
warehouse In the city ol lonla to the several places In sald clty of lonla 
to and (rom whlch trafflo has to be hanled is two cents per hundredweight; 
that the cost of carting or draylng freight transported over respondent's Une 
to and from the places of business ol the merchants, traders, and other 
patrons of its road at Grand Rapids Is two cents per hundredweight. 

"(7) That there is but slight compétition encountered by the complalnants 
and other persons, flrms, and corporations engaged in business at the clty 
of lonla, Interested In shlpping over respondent's road, with similar business 
at the city of Grand Rapids. 

"(9) The complalnants hâve not brought any suit for the recovery of money 
or damages for whlch the respondent is alleged to be liable under the pro- 
visions of the act to regulate commerce, but hâve elected to adopt thls pro- 
cédure as the sole means of obtainlng relief. 

"(10) The city of Grand Rapids has a population of about 70,000. The city 
of lonla has a population of about 6,000. The freight trafflc to and from 
Grand Rapids by ail roads to 1887 amounted to 982,685 tons. The freight 
trafflc to and from lonla by ail roads for the same time amounted to abottt 
55,000 tons. 

"(11) Oartage by railway companies in a similar manner to that at Grand 
Rapids is conducted by other railway companies at exceptional stations in 
the State of Michlgan, and more or less extensively practiced by companies 
in other states at exceptional stations." 

On thls statement of facts, a majority of the commission, the chalrman, 
Judge Cooley, and Commissioners Morrison and Schoomnaker, held that the 
cartage at Grand Rapids was a violation of the long and short haul clause 
of the fourth section of the act to regulate commerce, because its resuit was 
that the merchants at Grand Rapids obtalned transportatlon of freight from 
Boston, New York, and Philadelphia at two cents a hundred less than the 
merchants of lonla, the free cartage at Grand Rapids belng In effect a pay- 
ment in money's worth to the merchants at Grand Rapids of two cents a 
hundred. Commissioners Morrison and Schoonmaker also held that the free 
cartage was imlawful on the turther ground that It was tn elCeot a devlce for 
recelvlng less than the establlshed tarlff rate from and to that point,— that 
It was a rebate, in violation of the second section of the act. 

The answer of the défendant to the bill herein admltted the averment of 
the flndings of fact embodied in the opinion of the Interstate commerce 
commission, and averred that it had been the practlce of railway companies 
engaged in Interstate commerce to do free cartage as a means of obtainlng 
trafflc at exceptional stations on the Unes of the railroads where the busi- 
ness was of sufflcient magnitude to warrant the carrier in Incurring the ex- 
pense, and that such expense was deemed to be legltimate as a means of se- 
curing trafflc for the raUroad, and of affording increased facilitles and dis- 
patch for doing its business; that on every rallroad to Mlchlgan and in the 
United States there were tracks constnicted by the railway company, at 
its own expense, at exceptional stations on the Une of road, leadlng from the 
main track of the road to private business establishments, whlch were used 
solely for dellvering and recelvlng freight in the bustaess between such 
private business establishments and the railway and wlthout any charge 
being made by the railway company therefor, though there were private 
business establishments at the same stations of the rallroad not furnished 
with thèse advantages in connection with such trafflc; that such practlce 
dld not infringe any provision of the Interstate commerce law, and yet it 
involved qulte as clear an élément of discrimination as the cartage System 
at Grand Rapids; that the practice of freight cartage was origlnaUy adopted 
because it waa less expensive than would be a change of its Une so as to 
bring it into nearer proxlmity to the business conter of the city, or the con- 
struction and opération ol spur tracks from the mato Une of road Into the 
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business center, where the main Une tracks of Its competitors, the Mlchlgan 
Central and the Détroit, Lansing & Northern Railroad Coœpanles, were laid 
In s^d City; that the free cartage had the additlonal advantage of enabllng 
the carrier to promptly clear the frelght buildings of trafflc, and prevent 
Its bijrdensome and expensive accumulation, and that It secured a method 
and order in the delivery of its trafflc from Its buildings, and that it also 
saved the expansé of sending notice to the consignées of the arrivai of 
freight; that the free cartage at Grand Rapids was an absolute condition 
of the respondent's procurlng for Its road any considérable part of the freight 
trafflc of the city; that the two cents a hundred pounds pald for cartage at 
the clty of Grand Rapids by respondeat was not pald alone for the cartage, 
but îjicitided the services of the cartage agents, actlng in behalf of re- 
spondent, in soliciting freight traffio for Its road and coUecting bills for 
freight charges; that the value of thèse services, aside from the mère matter 
of carting the freight, was not less than one-thlrd the sum which respondent 
pald. 

Wherefore the défendant submltted that, In vlew of aU thèse considérations, 
the free cartage was not an undue or unreasonable préférence or advantage 
to said City of Grand Rapids as against the city of lonia, and was not In 
conflict wlth the long and short haul clause of the law. 

L. Cr. Palmer, Dist. Atty., and J. B. McMahon, (Ashley Pond, of 
counsel,) for complainant, 
E. W. Meddaugh, (0tto Kirchner, of counsel,) for défendant. 

TAPT,. Circuit Judge, (after stating the facts.) The flrst objec- 
tion made by défendant to granting the relief asked is that the 
complaiûants before the commission, Stone & Carten, had no 
real-grieyance, but were instigated to their prosecution by a com- 
petitor of the défendant, the Michigan Central Eailway, which is 
paying the expenses of : the litigation. This objection is not 
foundéd on any flnding ôf the commission, but on an admission 
of couj^sel for the complainants below before the commission, and 
is refeiired ■, to in the d'issenting opinion of Mr. Commissioner Bragg. 
Were thls a mère private action by private litigants, the objection, 
if foundéd on anything in the record, (as this does not seem to be,) 
might hâve weight, but under the pro-visions of the Interstate com- 
merce law we are not permitted to entertain it. The act by sec- 
tion 13 provides for the lodging by any person of complaints with 
the cOmnïission of a common carrier's violations of the law, and 
expresSly enjoins upon the commission "that no complaint shall at 
any time be dismissed because of the absence of direct damage to the 
complainant." Moreover, the same section provides that "said com- 
mission * ♦ • may institute any inquiry on its own motion 
in the same manner and to the same effect as though complaint 
had be^n niade." By section 15 of the act the commission is re- 
quired, inany case where investigation bas been made by it, if 
the law has been violated, to notify the common carrier to cease 
from further violation, and by section 16, in case of the refusai 
of the common carrier to obey, it becomes the duty of the com- 
mission to apply by pétition to a circuit court in equity to enforce 
its order and restrain the further violation of law by the carrier. 
It is obvioiis from these provisions that when the case reaches 
the circuit court on pétition of the commission, it is the complaint. 
of the commission which gives the court jurisdiction, and that the 
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boim fldes of the complaint cannot be attacked by impeaching the 
good faith. of those who, in the first instance, induced the commis- 
sion to take action. 

Although the question was made in the original answer before 
the commission, it is not seriously disputed hère that the défend- 
ant is a common carrier, subject to the provisions of the interstate 
commerce law. The question at issue is whether the practice of 
free cartage at Grand Kapids is, with référence to the shippera 
at lonia, a violation of the foUowing sections of the interstate com- 
merce law: 

"Sec. 2. That If any common carrier subject to the provisions of this act shall, 
toectly or indireetly, by any spécial rate, rebate, drawback, or other device, 
charge, demand, collect or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, In the transpor- 
tation of passengers or property, subject to the provisions of this act, than it 
cha,rges, demands, collects or receives from any other person or persons for 
doiiig for him or them a like and contemporaneons service In the transporta- 
tion of a like klnd of trafflc under substantiâlly slmllar clrcumstances and con- 
ditions, such common carrier shall be deemed gullty of unjnst discrimination, 
which is hereby proliibited and declared to be nnlawful. 

"Sec. 3. That it shall be unlav^ful for any common carrier subject to the 
provisions of this act to make or give any imdue or tmreasonable préfér- 
ence or advantage to any particular person, company, flrm, corporation, or 
locallty, or any particular description of traffic, in any respect vt^hatsoever, or 
to subject any particular person, company, firm, corporation or locallty, or 
any particular description of traffic, to any undue or unreasonable préjudice 
or disadvantage ta any respect whatsoever. 

"Sec. 4. That it shall be unlawful for any common carrier subject to the 
provisions of this act to charge or receive any greater compensation In the 
aggregate for the transportation of passengers or a like klnd of property, un- 
der substantiâlly slmilar clrcumstances and conditions, for a shorter than 
for a longer distance over the same Une, ia the same direction, the shorter 
being included within the longer distance: but this shall not be construed as 
authoriziag any common carrier within the terms of this act to charge and 
receive as great compensation for a shorter as for a longer distance: pro- 
vided, however, that upon application to the commission appolnted under the 
provisions of this act, such common carrier may, in spécial cases, after in- 
veatigation by the commission, be authorized to charge less for longer than 
for shorter distances for the transportation of passengers or property: that 
the commission may from time to time prescrlbe the extent to which such 
deslgnated common carrier may be relleved from the opération of this sec- 
tion of this act" 

It is conceded that the contract of carriage of a railway common 
carrier, as usually understood, is the transportation of the goods 
from the warehouse of the railway at the point of shipmenf to the 
railway warehouse at the point of destination. Generally the cart- 
age from the raUway warehouse to the storehouse of the consignée 
is paid by him. If the railway company pays it, the expansé of 
transporting the goods to the place where he can use them is 
lessened by the cost of cartage. This is generally exactly équiva- 
lent to the railway company's reducing the freight by as much 
as the cartage would cost the consignée. Now, it is admitted that 
this latter would be a violation of the long and short haul clause 
if the réduction were made at Grand Bapids, and not at lonia. 
Why should not its exact équivalent — the furnishing of free cart- 
age— -be also a violation? It is said that it is not, because the 
v.57F.no.lO— 64 
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transportfttiîoti to lonîa and ik&t to Grand Bapida are not trader 
substantially similar cîrcumstances and conditions. In accord- 
ance with a practice wMch has been approved by the Interstate 
eommercé commission, (Impérial Coal Co. v. Pittsburgh & L. E. 
R. Co., 2 Inter St Commerce Com. E. 618,) lonia and Grand Eapida 
are grouped together by the défendant company as stations to which 
the freight rates from the far east, Boston, New York, and Phila- 
delphia, may properly be made the same. Thîs is a conclusive ad- 
mission- by the défendant that, so far as the transportation from 
the east to the warehouses of the company at the two places is 
concemed, it is under substantially similar circumstances and con- 
ditions. The question lemains whether the conditions existing 
with référence to the delivery of goods from the warehouses to the 
storehousèS of the consignées are such as to warrant a full charge 
for the same at lonia, and no charge at ail at Grand Rapids. If 
not, then the free cartage at Grand Rapids is, in fact, a réduction 
in the cost of transportation to Grand Rapids, and illégal. We 
do not see how this resuit can be escaped. The reasoning is said 
to be matjhematical, but that is a term not ordinarily used to 
describe defective reasoning. Any benefit in relation to the ship- 
ment of goods, having a deflnite money value, conferred gratis by 
the carrier upon one shîpper which is not conferred upon another, 
when the Service to each is admittedly under substantially similar 
circumstances and conditions, is an undue réduction in the price 
of carriage to the former, and is illégal. If this were not true, 
then the provi^on against undue discrimination, of which the long 
and short haul inhibition is only one instance, would be a dead 
letter. 

It may be admitted that the terminal facilities may be varied at 
différent ôtations without causing undue discrimination, provided 
such a variation is not such a departure from tihe usual facilities 
as to màke it an obvions réduction in the cost of transportation to 
the shipper. It is very clear that free cartage îs exceptional, and 
that it is a departure from the usual terminal faciUties fumished 
either at large or small cities and towns. Of course it would not 
be a discrimination that could be complained of, that one com- 
pany puts îts station at one town nearer the business center than 
another, and, if free cartage could be said to properly make up 
for the greater distance of defendant's station from the business 
center of Grand Rapids, and in this respect to put Grand Rapids 
merchants on the same footing as lonia merchante with their prox- 
imity to the station, then it would seem to be unobjectionable, be- 
cause justifled by the dlssimilar circumstances. But can this 
be said? We think not If at Grand Rapids the defendant's 
station were moved into the business center, the consignées would still 
hâve to pay for the cartage. It may be that it would be for a 
less price, but still they would hâve to pay. The equalizing of the 
conditions between the two places in this respect would be com- 
plète by a charge for cartage by the railway company at the lower 
rate wMch would be charged for cartage were the station in the 
city. Free cartage from defendant's station at Grand Rapids con- 
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fers on the shippers a benefit of a definite money value over and 
above that usually included in a transportation tarifi, equal to the 
cQst of cartage from a station in the center of the city. 

What has been said with référence to the différence between the 
distance of the station at Grand Kapids from the business center 
and that of the station at lonia has equal application to the con- 
tention of the défendant that the free cartage is justifled by the 
fact that the competitors of the défendant hâve their stations at 
Grand Kapids in the business center, and that this places défend- 
ant at a disad^antage, which créâtes a dissimilar condition. Even 
if compétition under such circumstances can produce dissimilarity 
of conditions, the extent of the discrimination founded thereon must 
be commensurate with and limited to the dissimilarity. It will fully 
equalize the conditions If the défendant furnishes cartage for a mile 
and a quarter at a price equal to that at which cartage for a 
quarter of a mile could be furnished without loss. To do more 
is to bid for compétition by reducing the cost of transportation, 
and this cannot be done except by proportionately reducing the 
rates at lonia also. 

But it is said that Grand Eapids is a much larger place than 
lonia, and therefore a carrier may confer favors on a shipper at the 
former place. In so far as the greater amount of business enables 
the railway company to do carting at a cheaper rate at Grand 
Eapids than at lonia, by so much may the carrier reduce the cart- 
age cost to the shipper at the former place, because this is a legiti- 
mate and actual dissimilarity in conditions between the two places ; 
but cartage at Grand Kapids must cost something, and free cart- 
age, therefore, confers on the shipper a benefit which dissimilarity 
of conditions does not justify. 

The chief argument for the défendant is based on the custom 
among railroads to furnish those of their customers whose store- 
houses are convenient to the railway track with switch tracks, so 
that upon thèse tracks consignments in car loads are deliTered at 
the door of the consignée. If free cartage is to be prohibited, it 
is said that the same principle must prevent the use of switch 
tracks for such a purpose, because this is a benefit to certain 
customers of a simÛar character not enjoyed by others. We do 
not think the cases are parallel. The providing of a switch track 
dépends on two things: First, the proximity of the consignee's 
storehouse; and, second, business of a character to require or per- 
mit consignments in car load lots. The first of thèse conditions, 
and perhaps the second, entitles the customer to a lawful dis- 
crimination in his favor. The favorable location of his storehouse 
with respect to the track is an advantage which he may rightly 
improve, and it may be that the wholesale character of his business 
is another élément which may justify a discrimination in his favor 
over smaller shippers. Interstate Commerce Commission v. Balti- 
more & Ohio K. Co., 145 U. S. 263, 12 Sup. Ct Kep. 844. If a case 
were presented where a merchant at lonia, with his storehouse con- 
venient to the track of the défendant, had been refused a switch 
track and delivery thereon of merchandise in car load lots, when 
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sach tt benefit was conferred on merchants at Grand Bapids, not 
diifferéntly situated, a question might then arise simUar to that 
at the bar, but it is not preaented by a discrimination between 
merchants with storehouses far from the railroad track, or who 
receive consignments of small bulk, and those who are near the 
track and receive car load lots. Even if it be conceded that a 
construction of the Interstate commerce lav? which would prohibit 
80 gênerai a practice as the delivery of consignments on private switch 
tracks must be erroneous, the prohibition of free cartage does not 
involve any such resuit. In order that a raUway may reach many 
customers, it sometimes builds a belt railroad. This is a mère ex- 
tension of ité track, and, if the business to be obtained thereby will 
justify, there is no more objection to it as undue discrimination 
than there would be to the building of a branch road, or the de- 
livery of goods from several warehouses. It is part of the railroad 
business, and the means of delivery is by railroad. Cartage is not 
usual railroad business, but is something not usually undertaken 
by them. The free cartage, as fumished at Grand Bapids by the 
respondent, is as foreign to ordinary freight business as it would 
be for >the company to do the packing for shippers free of cost. 

For th© reasons given the prayer of the pétition must be granted, 
and aidecree entered accordingly. 

SEVEBENS, District Judge, (dissenting.) The finding of facts 
by the commission is adopted for the purposes of this opinion, to- 
gether with some further facts not inconsistent therewith, proven 
by the testimony, or of which judicial notice is taken. 

It is a legitimate rule in the construction of language employed 
in statutes that attention should be given to résulta which will 
foUow from a proposed interprétation, and if those results are con- 
trary to the gênerai purpose and object of the act, and are plainly 
seen to be such as were not intended, it shoidd be rejected, un- 
less the terms emi)loyed are too rigid to bear some other interpréta- 
tion in harmony with the gênerai policy of the law. The object 
sought to be attained is the guiding light always, and in the con- 
struction of this statute, couched as it is broad and gênerai language, 
it should be kept constantly In sight. For reasons presently to be 
stated, it appears to me that the conclusions of the commission, 
and the order founded thereon, are productive of results quite diiïer- 
ent from those intended. The gênerai purpose of the Interstate 
commerce act was to prevent the practice of extortion by common 
carriers in the transportation of freight and passengers between 
the States by the imposition of unjust and unreasonable rates. This 
is well known as matter of history, and the courts take judicial 
notice of it. The law was passed for the protection of the public, 
and not for the beneflt, or to redress any grievance, of common 
carriers. They were known to be ablc to take care of themselves. 
And the closing paragraph of the flrst section sounds the keynote 
to the whole act when it says that "every unjust and unreasonable 
charge for such service is prohibited and declared to be unlawful." 

And this suggests a question somewhat preliminary in its nature, 
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concerning the purpose of the proceeding, and the province and 
duty of the court in dealing with it, which appears to me to deserve 
considération. The act provides by tlie thirteentli section that any 
person, corporation, or association, or any body politic, may make 
complaint to the commission for any violation by a common carrier 
of Its provisions. Notice is thereupon required to be given by the 
commission to the carrier of the charges preferred, and it is caUed 
upon to satisfy the complaint, or give its reason for refusai. If 
the carrier makes réparation for the injury complained of, it is 
relieved from ail liability to the complainant for the particular 
violation complained of. If this is not done, or if there shall be 
reasonable ground for investigating the subject of complaint, it 
is the duty of the commission to investigate it. The commission 
may also institute an inquiry upon its own motion in the same 
manner and to the same effect as though complaint had been made. 
In the latter case it is clearly implied, as well from the language 
of the act as from the nature of the proceeding, that any order it 
may make as the resuit of its inquiry must be upon notice of the 
particular violation which is charged against the carrier. However 
the proceeding may be commenced, the commission is required by 
the fourteenth section, if it makes investigation, to make report of 
the facts found by it, and its conclusions thereon, and its recom- 
mendation in respect to the réparation which should be made to 
any injured party, if there be such. By the fifteenth section, if the 
commission flnds the charges to hâve been sustained, it is required 
to give a copy of its report to the carrier, together with a notice 
that it desist from the violation charged, and make the réparation 
it has recommended to be made to any injured party. If the 
carrier compiles with this notice, it is thereupon relieved from any 
further liability or penalty for such particular violation of law. 
Then, by the sixteenth section, provision is made for an appeal to 
the courts in case of noncompliance with the notice of its duty 
enjoined in respect of the matters charged against the carrier by 
the commission. If that refusai is in respect to a matter not triable 
by jury, the commission, or any party interested in the order or re- 
quirement it has made, may apply to the circuit court in equity upon 
pétition for such order or process, mandatory or otherwise, as shall 
be necessary and appropriate to compel obédience to the order of 
the commission; and if, upon due hearing, the court shall flnd that 
the carrier has been guilty of the matter charged, and the order or 
requirement of the commission was such as the law required in 
such case, it will enforce obédience accordingly. It is to be ob- 
served that the whole scope of the duty thus imposed upon the 
court is the trial of the questions of fact and law involved in the 
inquiry as to whether the respondent was by the particular order 
of the commission required to exécute a duty enjoined upon oom- 
mon carriers by the statute in the circumstances as they are found 
by the court to hâve existed; and, if that inquiry results in such 
a flnding, then, algo, in awarding the proper process for compulsion. 
The court is not authorized to make any gênerai order or decree 
upon the matters at large as they shaU appear before it, but is 
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giyen pay/eT, sipply to award its procesa if it judicially approres 
the order ofi the commission. ' If it does not flnd it to hâve been 
warranted by law, its power and duty are at an end. 

In this case tlie record indicates that the complaint was made 
by parties residing at lonia. After setting forth the facts upon 
which it was based, it summarizes the grounds thereof by alleging 
that the respondent was by its practice violating the second, third, 
and fourth sections of the ac^ and prayed that the respondent 
shonld be ordered to discontinue free cartage of freight for the 
merchante of Grand Bapids, or to render like service to the mer- 
chants of lonia, or for other appropriate relief. The commission, 
after finding the facts, and giving its reasons for its conclusion, 
held that it followed therefrom that the défendant was guilty of 
violating the long and short haul clause of the fourth section, and 
that consignées at lonia were overcharged to the extent indicated. 
The complaint was suatained on that ground, and the commission 
declared its purpose to order accordingly, without passing on the 
other points. The inhibition of the long and short haul clause is 
against the charging "any greater compensation in the aggregate 
for the transportation of passengers or the like kind of property 
under substaitially similar circumstances and conditions for a 
shorter than for a longer distance," etc. The offense is made to 
Çonsist in charging the greater compensation for the shorter dis- 
tance, and this is what the commission concluded the respondent 
had done. It would seem that the due order for the correction of 
such offending would be to require the carrier to desist from char- 
ging the merchants of lonia the greater compensation, and to fix 
a rate to correspond with its Grand Rapids rate, or accord some 
équivalent advantage to them, such as free cartage. Such correc- 
tion would resuit in advancing the interests of the public at lonia, 
and in leaving the public at Grand Rapids in the enjoyment of the 
facilities which hâve been afforded them by a practice which the 
commission rightly déclares was perfectly lawful in itself. The 
effect of such an order might be somewhat disadvantageous to 
the competing railroad there, which is also one of its competitors 
at Grand Rapids> but it would furnish no lawful ground of com- 
plaint to such competitor. Instead of doing this, the commission 
made an order which raises the compensation which the public at 
Grand Rapids must pay for the service they hâve enjoyed, and the 
beneflt of their loss does not corne to any other portion of the gênerai 
public, but falls into the hands of the competing raUroads, by 
crowding their rival out. It seems to me the commission could not 
hâve sufficiently considered the results of their order. If they did, 
I am at a loss to understand how they could reconcile it with the 
spirit and policy of the law. If, as is claimed, (and I think it must 
be conceded, properly,) we cannot look back of the proceedings of 
the commission to inquire into the motive of the parties who set 
them in motion, we are yet bound to recognize the obA^ous con- 
séquences, and give their considération due weight, in determining 
whether as matter of law the order we are asked to enforce was 
such as was warranted by the assumed facts. I cannot but think 
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that the express language of the long and short haul clause, the 
well-known gênerai purpose of the act, and the argument drawn 
from results incongruous with that purpose, ail concur to repel 
the approval of the order of the commission upon the ground as- 
sumed by it in its opinion, However, if the facts as they are hère 
found to exist are such as to hâve warranted the order, probably 
the conclusions of the conmiission as to matters of law are not ma- 
terial. 

But I am also of the opinion that there was nothing in the facts 
which justified the conclusion that any provision of the statute had 
been violated. Having, in the closing paragraph of the first sec- 
tion, indicated the gênerai purpose, the act proceeds in sections 
2, 3, 4, and 5 to lay down certain rules by which that object is to 
be attained. By the second section it prohibits aU kinds of dis- 
crimination in the imposition of charges upon différent persons for 
the like service rendered under similar conditions. By the third 
it prohibits ail undue préférence by the carrier to any person or 
locality or kind of trafiBc, or the subjecting of any person or locality 
to any undue or unreasonable disadvantage, and then proceeds to 
require the carrier to afford reasonable and equal facilities to Con- 
necting Unes for the interchange of trafflc, without discrimination 
of rates between such Connecting lines. The fourth section pro- 
hibits the charging a greater rate for transportation, under similar 
conditions, for a shorter than for a longer distance over the same 
line, in the same direction; the shorter being included within the 
longer distance. The flfth prohibits the pooling of freights between 
Gompeting carriers. Subséquent sections contain subordinate r^u- 
lations designed to facilitate the opération of the provisions of the 
sections above enumerated, especially the second, third, and fourth. 

What is there in thèse provisions which, justly interpreted, ren- 
ders the respondent's course of business, otherwise lawful, obnoxious 
to the prohibitory order of the commission? Surely there is nothing 
in it which contravenes its gênerai purpose. But it is attempted 
by argument to show that this course of business is in conflict with 
some of the provisions which are designed to accomplish that pur- 
pose. The argument appears to me to rest upon unsubstantial 
grounds which havé been swept away by the rulings of the com- 
mission itself upon constructions of the law which hâve been ac- 
quiesced in as just and reasonable. When it was held that it was 
consistent with the spirit of the law for the common carrier to 
group stations which were 75 or 100 miles apart, and charge a com- 
mon rate to each, the strict construction of the act was abandoned 
for what was thought to be a more rational one. And when it was 
further conceded that, for reasons founded on public necessity or 
convenience, the carrier might carry freight beyond its terminal 
station, and deliver it to its patrons along spur tracks and belt 
lines, another broad construction was adopted in the genuine spirit 
of tlie law. The differing conditions and circumstances in large 
cities and small villages are rightly held to justify it. The facts 
in the présent case illustrate this. The average distance from the 
station at lonia to the merchants there is short, the place being 
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smalL THe distance at Grand Bapids is five times as great, and tlia 
business ten times as large. Thèse differing circumstances and 
conditions are of a local character, and do not pertain to the trans- 
portation by the carrier. If they are not in terms those mentioned 
in the statute, they are at least relied upon in construction 
as éléments to be taken into account in determining what is a 
reasonable discrimination. With thèse concessions in view, it is 
difflcult to be very seriously impressed by the suggestion that one 
object of the law was to prevent the blighting eflect upon smaller 
towns by the discrimination which had been given to larger ones, 
if by discrimination is meant the giving the facilities above men- 
tioned. If that was an abuse, the law has passed it by. But it 
was not an abuse. It is absurd to say that a common carrier is 
bound to supply to every little hamlet tlie same advantages for 
the transmission and réception of freight that it does to large 
cities. The sitnilar circumstances and conditions to which the 
statute refers are those which are found in the différent localitiea 
to be served as well as those which pertain to the transportation. 
Whether the dissimilarity arises from one cause or the other, if it 
aflects the service, it is within the language and the reason of the 
statute. 

It is found by the commission that similar cartage is practiced by 
other common carriers atexceptional stations in Michigan, and is more 
or less extensively practiced by companies in other states at excep- 
tional stations. By "exceptional" it is presumed to be uuderstood that 
the conditions are similar to those at Grand Bapids, or otherwise the 
fact is irrelevant. Thus it happens that at one place, where the pub- 
lie necessity or convenience requires it, it is met by the projection of 
branches and belt Unes beyond the terminal station of transportation 
at that locality, and from them delivering freight to their customers, 
and at another by rendering substantially the same service by cart- 
age, at another by lighterage, a "business in which railroads are 
not usually employed." The only différence is in the means em- 
ployed by the carrier, using that term in its strict sensé, to accom- 
plish the same end. But of what real signiflcance is that? It 
is the service, the actual beneflt given, which makes such discrim- 
ination as there is, and not the particular instrumentality by which 
it is effected. It is transportation, and that by a common carrier, 
in the one case as much as the other. So far as the public are 
concerned, the particular way in which the thing is done is mat- 
ter'of indifférence, and no possible reason is percelved why that 
may not be left to be determined by the economy of the carrier. To 
say that it raust be done on rails, and by steam, înstead of on 
wagons, and by horse power, is purely arbitrary. The law is lev- 
eled at the carrier as such, and only at the railroad comi)any in 
its character of a carrier. Conceding it to be permissible to build 
belt lines and spur tracks to reach many customers, and thereby ob- 
tain more business, it is yet said that this is so because it is a part 
of railroad business, and the means of delivery is by railroad; that 
cartage is not usual railroad business; that it is as foreign to 
ordinary freight business as it would be to do the packing for 
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shîpiwrs free of cost This does net appear to me to state the 
situation correctly. PacMng for the shippers is not only never 
done, but it is not transportation, or deliTery or réception of goods. 
The cartage of goods, tliough not usual, is sometitnes resorted to as a 
substitute for delîvery on rails, and is generally resorted to wben it 
is the most convenient method in the circumstances. And the sug- 
gestion also appears to me to be at fault in assuming that the statute 
makes any distinction between carrying wholly by rail and partly by 
rail and partly by other means, with any purpose to make the latter, 
when équivalent to the former, unlawful. I cannot think that any 
language in the act, or any postulate of reason, can be invoked upon 
which to say to the common carrier that the transportation which 
it may fairly do by the usual methods it employa it shall not do 
by any method not usually adopted, even though it is a perfectly 
lawful method for a common carrier, and is more economical for it 
in the spécial circumstances, and equally convenient to the public. 
ÎThe rate schedules of the carrier ordinarily, and probably almost 
universally, and the bills of lading issued thereon, in terms con- 
template the station of the carrier as the locality to which the 
freight is consigned as the terminus of transportation, and the place 
of delivery. If we are to regard a service beyond that at one lo- 
cality as per se a discrimination against a locality which does 
not receive it, it must be upon some principle; and, if there be 
such a principle, it must be equally efficacious to defeat the dis- 
crimination however produced. Calculation is made to show that 
ît costs two cents t^t hundred to render the delivery service at 
Grand Rapids. How much it costs carriers to deliver freight by 
side tracks does not appear, but it must cost something, even if 
the track is laid for them; and of that the customer gets the bene- 
fit. It can make no différence in the principle how many get 
that beneât. Whether one or ail, it is the same discrimination as 
to the public at lonia. It would be allowable, it is said, for the 
respondent to extend branches through the city, and accommodate 
the public by delivery to them on those Unes. If the situation 
were so fortunate that ail or the great majority could be thus ac- 
comodated, it would not make the practice more objectionable. 

It îs charged that the schedule rates are violated. What do 
those rates mean? In strictness, as already pointed ont, they 
mean transportation from and to the stations named. In fact 
they mean that, together with the terminal facilities which are 
afforded by the carrier. The contract of transportation is entered 
into with those in view. Thèse încidental facHities fumished at 
the locality of the station in one form or another are enjoyed by 
the consignées of a very large proportion of the freight traffic of 
the country. There is no violation of the schedule of rates in 
this practice, for the schedule is not, în the gênerai business of 
the public, construed in so strict a way as the suggestion implies. 

It is said that the defraying the expense of oartage delivery is 
generally exactly équivalent to the railway company's reducing the 
freight by as much as the cartage would cost the consignée, and 
that this latter would be a violation of the long and short haul 
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clause if the réduction were made at Grand Bapids and not at 
lonia. This argument proves too much, and cannot be sound. It 
■would overtum much wtoiesome doctrine which îs already well 
Bettled. By the same reasoning, any advantage of any value given 
by the terminal facUities of tbe carrier to customers at one place 
is exactly équivalent to a réduction to the same extent as that 
value from the freight charge to that place, and is an unlawful 
discrimination against others în tb&t group. The fault in the 
argument is, I think, in assuming the false premise that a carrier 
may not do more at one place than he does at another for the 
same price, — a proposition that is refuted in every day's transac- 
tions in the carriage of freight. In this case it is shown that 
freight is carried by lonia, 34 miles, to Grand Eapids, and nothing 
is charged for the carriage for that distance. It costs the car- 
rier sômething to do this. It would cost the Grand Eapids mer- 
chant some money to bring the goods from the place where the 
lonia merchant takes Ms. Is it permissible to say that by the 
amount of that cost, either to the carrier or the Grand Bapids mer- 
chant, the rate common to both places is lessened to the Grand 
Bapids merchant, and the loûia merchant is discriminated against? 

It is also said that because the respondent has grouped Grand 
Eapids and lonia together it conclusively admits that, so far as 
transportation from the east to the warehouse of the company at 
the two places is concerned, it is under substantiaUy similar cir- 
cumstances and conditions. I do not understand the admission to 
be as stated. The warehouse at Grand Eapids is not in fact the 
terminus of transportation which the respondent had in mind when 
it made the grouping, nor does the fact that places are grouped make 
it necessary to assume that they shaU aU hâve the same accommoda- 
tions. It might as well be said that, having regard to the long 
and short haul clause, such grouping is a conclusive admission that 
the distance from the east to Grand Eapids is not greater than 
that to lonia, whereas nobody supposes that to be admitted. So 
far as there is any admission, it is only that the distances are near- 
ly the same, — practically the same in the large view of the subject 
It seems to me that we are not to allow our vision to be suddenly 
and capriciously narrowed, but should continue to see the subject 
on the same wide fleld in ail its relations. 

Tied to this erroneous assumption is another proposition, which, 
standing by itself, may be quite true, namely, that any beneflt in 
relation to the shipment of goods, having a definite money value, 
conferred gratis by the carrier upon one shipper which is not con- 
ferred upon another where the service is admittedly under similar 
conditions, is an undue réduction in the priée of carriage to the 
former, and therefore illégal. But this proposition, and the con- 
clusion, as applied to such facts as we hâve in the présent case, 
dépend upon the assumption that there is any money value conferred 
gratis, n the incidente of delivery at the terminus, whether by 
the usage there it be by one means or another, are included in the 
contract and price for carriage, the costs of those incidents cannot 
be scaled off and carried back upon the whole price in order to re- 
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duce the price of the mère carnage between station houses. Nor 
do the similar conditions exist if one place is out of ail proportion 
with anotlier, and the station at the small place is located close to 
the local business, and at the large one it is a long distance off. 
The exact dissimilarity is not overcome until this disadyantage at 
the larger place is measurably reduced. It is impossible to make 
the adjustment nicely. If it be said that free cartage, as it is er- 
roneously called, more than makes up for the inequality of condi- 
tions, and that to the extent of the excess it is a gratuity, one an- 
swer is that the excess thus afforded is not greater than the déficit 
or disadvantage which would exist without it. It is the mère os- 
cillation of the pendulum swinging within lawful limits. Pertinent 
to this is the suggestion that it would, of course, not be a dis- 
crimination that could be complained of that the company puts its 
station at one town nearer the business center than at another, 
and, if free cartage could be said to properly make up for the 
longer distance of respondent's station f rom the business center 
of Grand Rapids, and in this respect to put the Grand Eapids 
merchants on the same footing as lonia merchants with their 
proximity to the station, then it would seem to be unobjectionable, 
because justiâed by the dissimilar circumstances. But it is asked, 
can this be said? And the argument in support of a négative an- 
swer is that, if the defendant's station at Grand Rapids were moved 
into the business center, the shippers would still hâve to pay for 
the cartage. It may be that it would be a less price, but still they 
would hâve to pay. The equalizing of the conditions between the 
two places in this respect would be complète by a charge for cartage 
by the railway company at the lower rate which would be chargea 
for cartage were the station in the city. The proposition admits 
that the practice would be unobjectionable, because justifled by 
the dissimilar circxmistances, if only the disadvantage were over- 
come; but the gravamen of the mischief consists, it is urged, in the 
remedy being overdone. But, as the overdoing is not greater than 
the mischief overcome, and the resuit is not injurions to the public, 
but bénéficiai, rather, I can see no reason for condemning the 
practice as a whole. 

And even if the argument above quoted were sound, it would not 
justify the order made by the commission, which not only forbids 
the alleged mischief, but the remedy to the public for an ac- 
knowledged disadvantage. Upon the theory suggested, the real 
unlawfidness of the practice is in the excess referred to, and the 
order should hâve been appropriate to its correction, and stopped 
there, instead of utterly depriving the public of a remedy "justifled 
by the dissimilar circumstances." But, as already said, the court 
can make no new order. The order of the commission stands or falls 
as made. The theory last mentioned, and the argument in its sup- 
port, proceed upon too nice distinctions. Such close balancing is 
impracticable, and is not attempted in the administration of the 
statute generally. 

In answer to the claim that on account of its greatly larger size 
and business Grand Rapids is entitled to greater facilities than a 
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small place, ît îs sald that, In so far as the greater amoimt of busi- 
ness enables the railway company to do carting at a cheaper rate 
at Grand Rapids than at lonia, by so mucli may the carrier reduce 
the cartage cost to the shipper at the former place, because this 
is a legitimate and actual dissimilarity in conditions between the 
two places. The dissimilarity of conditions which is thus admitted 
to be legitimate ground for différent rates of cartage priées at the 
two places, consists primarily in the greater amount of business 
at Grand Éapids, and consequentially in the fact that therefore it 
can be more cheaply done. But the cartage is parcel only of the 
whole transportation. It is done to augment the bulk of that busi- 
ness. And no reason is perceived wl^ the discrimination which 
would justify a larger cartage for the same money would not justify 
a larger service in the whole transportation, the business being so 
much larger as to make it an object on ordinary business principles 
for the carrier to render that service in order to gain the profits 
accruing from its greater volume. The public at Grand Rapids 
are entitled to enjoy the corresponding advantage which results 
from the aggregation of their business, and, if that aggregation 
justifies their superior accommodation on business principles, there 
is nothing in the Interstate commerce law, fairly interpreted, which 
prevents their enjoyment of it. The breeding of artificiaJ dis- 
tinctions in this law is, in my opinion, very objectionable, and very 
likely to impair its utility to the public, who are the parties most 
likely to suffer on every occasion, when, losing sight of its main 
object, the commission or the courts listen to the ingénions weaving 
of unsubstantial fabrics among the branches of the statute by in- 
terested parties. 

In this opinion the resuit is reached upon considérations which 
do not dépend upon any supposed right of the respondent to be pro- 
tected in the privilège of putting itself upon a footing of equality in 
compétition for the business at Grand Rapids. The commission 
has, in many instances, recognized such a right, and incidentally, at 
least, sought to protect it The circuit courts in the fifth and ninth 
circuits hâve held that the compétition of other roads might produce 
such dissimilarity in conditions as the statute reoognizes in per- 
mitting the rendition of greater service for the same compensation. 
To what estent this may be carried it has not been deemed neces- 
sary hère to say. For the reasons given, and with great respect 
to the commission, I cannot bring myself to the conclusion that 
their order is right, and I feel bound to withhold my assent from 
it. My conviction is that it would establish a précèdent, the prin- 
ciple of which, carried to its logical conclusion, would reach far 
into existing usages, and be extremely injurions to the interests of 
the public in many localities, without any corresponding advantagea 
to the public anywhere dse. 
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AMEEIOAN BOX MACH. CO. v. CROSMAN et aL 

(Circuit Court, D. Massachusetts. September 7, 1892.) 

No. 2,758. 

1. Eqtjity Pleadikg — Bill with Double Aspect— Parties. 

Where a bill sets out a contract relating to certain patents, and asksr 
spécifie performance thereof agalnst several parties, but also contains ex- 
pressions looking to relief as In a suit for Infrlngement, it cannot be sus- 
tained as a bill with. a double aspect, t)ecatise tbe détermination of wno ar« 
proper parties must be made from différent standpolnts in the two klnd» 
of bllls. 

S. Same— Construction of Bill— Election et Respondentb. 

A bill wUch looks towards double relief, but whlch Is not sustain- 
able as a bill with a double aspect, cannot be dismissed on that ground 
when défendants fail to malie the objection; but it is nevertheless the 
duty of the court to see tha.t the litigation is put in proper form to be 
disposed of understandingly, and, where respondents hâve apparently 
accepted the bill as one for spécifie performance, the court will treat it 
in that light, as respondents are entitled to make such élection. 

8. Equity Jurisdiction— Remedy at Law— Specific Pbrpoemancb. 

A court of equity has jurisdiction of a bill to enforce a wrltten contract 
whereby défendants hâve covenanted not to manufacture and sell any 
machines Infringing certain patents claimed by complainants, and under 
whieh they are making and selling machinée, since the contlnuance of such. 
violation would tend to dlminish complainants' profits in the business, for 
which mère damages, recoverable at law, would not be an adeqtiate 
remedy. 

4 Same— Parties- Injunction. 

In such case the fact that one of the parties to the contract is a spedal 
or limited partner in a firm which is engaged in using the infringing ma- 
chines is no objection to making him a défendant, or enjolning hlm from 
continulng to violate the contract in connection with the partnership, al- 
though his partners were not parties to the contract, and cannot, there- 
fore, be made parties to the suit, and althoiigb they will be embarrassed 
by an injunction agalnst hlm. 

In Equity. Bill for tlie specific performance of a contract. 
Decree for complainant. 

The contract In question in this case was executed January 23, 1888, and 
Is as foUows: "This agreement, made and entered into by and between the 
American Box Machine Company, of Amsterdam, New York, party of the 
"flrsit part, and George A. Crosman, John C. Metcalf, and John B. RoUIns, ail 
of Lynn, Massachusetts, and George W. Glazier, of Salem, Massachusetts, 
parties of the second part, and the Lynn Box Machine Company, of Lynn, 
Massachusetts, party of the thlrd part, wltnesseth: Whereas, party of tlle 
flrst part is the owner of certain letters patent of the United States for 
box-coverlng machinery, among them letters patent dated July 26, 1881, 
granted to Gordon Monro, numbered 244,919, and letters patent dated May 
27, 1884, granted to Horace Inman, numbered 299,225; and whereas, the 
parties of the second part heretotore made or sold or used box-covering ma- 
chines which party of the first part claimed to be infringements upon the said 

letters patent; and whereas, party of the first part, on or about brought 

suit against Crosman and Metcalf, and also another suit agalnst said RoUlns 
and Glazier, for aUeged Infrlngement upon said patent No. 244,919, and also, 

on or about the day of , another suit agalnst said parties of the 

second part conjolntly, for alleged infrlngement of said patent No. 299,225; 
and whereas, the parties of the second part, In June last, organlzed them- 
selves into a corporation tmder the laws of the state of New Hampshire, en- 
titled the 'Ijnn Box Machine Company,' wMch has succeeded to thdr business 
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as manufactnrers of papeivbox machlnery; and Tïtereas, sald party of ttie 
thlrd part, by assigmnent, Is ttie ovm&e and holdet of certain letters patent 
of the United States granted to said George W. Glazier, botU dated Aprll 5, 
1887, and ntambered, respectlvely, 360,582 and 360,583; and whereas, the 
parties hereto are desirous of settliag ail questions of différence between 
them: Now, therefore, the parties hereto covenant— agrée— each with the 
other as follows: First. Decrees shall be entered in each of said suit» accord- 
ing to; the prayer of the bill therein. The counsel for the défendants thereln 
shall consent thereto, elther orally In open court, or in writlng, as party of 
the flrst part may elect Second. AU costs and accounting in each of said 
suits. Ig hepeby waived. Thlrd. In the. event of breach of this agreement by 
party of the flrst part In such manner as to materlally aflect the rights of 
parties 6f the second and thlrd parts, or of the trustées herein provided 
for, then sald decrees In each of said cases are to be' vacated at the élection 
of the dejfendants in said cases, and the same sliall proceed for judicial dé- 
termination, Fourth. A trust shall be forthwith created, and a trustée, who 
shall be approTed by party of the flrst part, shall acqulre title to said patents 
of par^ (ffjthe thlrd part; and said trustée shall forthwith, upon hls assmnlng 
sald trust, glve and grant to the party of the first part an exclusive license 
to make, use, and sell throughout the United States, and until the 27th day of 
May, 1901, to whlch date this agreement shall remain in force, the Inventions 
described and daimed in said letters patent as assigned to hlm; and the party 
of the, flrst part shaU hâve the rlght to Instltute or défend sults or proceed- 
ings, as it may elect, in the name of the said trustée, the eixpense thereof to 
be borne by party of the flrst part. Upon the création of sald trust, and the 
acceptance ,theteof by said trustée, the parties of the second and the thlrd 
parts shall forthwith cease to carry on the business of maldng, using, or 
selllng box-Baaking machlnery covered by said patents, or other patents now 
owned by the party of the flrst part, except as herelnafter provided. Flfth. 
The said trustée shall be constltuted, by party of the flrst part, Its agent Ir- 
révocable, during the contlnuance of this agreement, to sell ail machlnery 
made or controlled by party of the flrst part In any wise applicable to the 
manufaoturié of paper boxes, -wlth a commission for selllng of flfteen per 
cent, on thé gross seUlng price. The selling power of sald trustée may be 
delegated by hlm to other persons, to be approved by party of the flrst part, 
or, If not, then such trustée to be responsible personally for the imau- 
thorlzed acts of sald agents. AU machines sold shall be bllled in the name of 
party of the flrst part, and aU business shall be transacted by sald trustée 
and by bis salesman la the name of party of the first part, and upon the 
same terms as party of the flrst part glves to its customers. Slxth. Sald 
trustée shall hâve the exclusive rlght to make, or cause to b© made, the 
single-strlp machines for 'topping' and 'covering' that embody the inven- 
tions, or substantial parts thereof, described hi the sald patents owned by 
party of the thlrd part, and shall receive therefor, from party of the flrst 
part, the sum of forty ($40) dollars for each of sald machines, which shaU be- 
constructed In good and substantial manner, as are made by party of the thlrd 
part, and may embody in sald machines, at the same cost of manufacture, 
apy of the improvements described in letters patent owned or controlled by 
party of the flrst part, provided sald added parts do not constitute a 'double- 
strip' machine. The said sum— forty dollars— shaU be pald to said trustée 
for the machines of the slze and style thei-etofore sold by party of the thlrd 
I)art for one hundred dollars, and for the machines of aie slze and style 
tiieretofore sold by It for one hundred and twenty-flve dollars an addltlonal 
cost prloe shall be allowed, equal to the addltlonal expense Incurred In mak- 
tng the same, and the selling price of sald last-named machines may, if 
desired by paîty of the first part, be advanoed at least suteclently to cover 
such addltlonal cost; and. If, at any tlme thereafter, the said trustée or 
persons assoclated with hlm make further supposed Improvements, they shaU 
be submitted to the party of the flrst part, and, If approved by It, then an al- 
lowance shall be made, and added to the cost price of said machine, equal to 
the excess of costs, if any, requlred to make the machines wlth such improve- 
ments. If the sald improvements are not approved by party of the flrst part, 
then the sald trustée shaU hâve the light to embody said supposed improve- 
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ments In sald machines at tbe original priée, to wlt, forty dollars, ($40,) and 
sell th.e same In the market as and for the priée that the original machines are 
Bold. If, at any subséquent tlme, the party of the flrst part shall dedde to 
approve and adopt the sald Improvements, then It shaÙ allow actual oost 
of maldng sald Improvements la addition to the forty dollars, ($40,) above 
stated. There shall also be allowed to the sald trustée the smn of twenty- 
five dollars on each machine, of whatever klnd, whlch shaU embo<^ any of 
the Inventions llcensed as aforesaid by sald trustée to party of the flrst part, 
or any material and substantiel part thereof, whether sald machines shall 
hâve been sold by party of the flrst part or by sald trustée; and, If sald 
machine shaU hâve been leased by party of the flrst part, then twenty-flve 
per cent, of the rental thereof shall be pald, when received, to sald trustée, 
untll the sum of twenty-flve dollars per machine shall hâve been so paid. 
Sald trustée shall be pald the further sum of fifteen dollars ($15) on each 
topplng or covering machine made and sold by hlm, sald fifteen dollars to be In 
lieu of ail other selling commissions whatsoever. Seventh. The selling priée 
of the single-strip covering machines of the slze and style heretofore sold by 
party of the thlrd part for one hundred dollars, hereafter to be made by 
sald trustée, and also the slngle-strlp machines made by party of the flrst 
part, shall be one hundred and flfty dollars ($150) each; and the price at whlch 
the topping machines made by sald trustée shall be sold shall be one hundred 
and flfty doUars, ($150.) The sald priées shall be cash prices, without varia- 
tion, division, or aUowanoe, or commissions to purchasers or others, except 
such variation as to tenns of payment as may be from time to time agreed 
upon by the party of the flrst part and by sald trustée. In veriting, vç-hich 
terms shall be the same as given by the party of the flrst part to his 
customers for machines for a similar purpose. The topping machines made by 
the party of the flrst part shall not be sold for a smn less than one hundred 
and flfty dollars, ($150,) upon terms of payment the same as above stated. 
Eighth. If the party of the flrst part shall reduce the price of its double- 
strip machines, whlch are now sold at three hundred dollars, ($300,) then the 
price of the slngle-strip machine made by sald trustée shall be reduced one- 
half the amoimt of such réduction, the manufacturing eost, royalty, and ; 
commissions to remaln imehanged. Nlnth. AU orders from purchasers fur- 
nlshed by sald trustée shall be fiUed by the party of the flrst part, unless there ; 
Is reasonable ground to question the ablllty of the purchaser to pay for the 
same, and then the order shall be fllled, provlded good and sufflolent surettes ' 
are fumished for said pajrments. Tenth. The party of the flrst part agrées 
to advertise, in its catalogue and otherwlse, the sald machines made by said 
trustée, and put the same upon the market in substantlally the same manner, 
and wlth the same advantage, as it does the machines of a slmUar character 
made by It. Eleventh. Eegardlng the machines, both covering and topping, 
heretofore sold by parties of the second or thlrd parts, It Is agreed as foUows: 
(a) No Interférence shall be made by the party of the flrst part wlth the free 
use of the machines whlch are now In the shop lately owned by sald Orossman, 
in Lynn, Massachusetts, and by him sold to one Théodore Pinkham, and no 
clalm for damages or royalty made therefor. (b) A full Ust of ail machines 
sold by sald parties of the second and thlrd parts for covering or topping 
boxes shall be forthwlth fumished to party of the flrst part, which shall 
State those not already dellvered. (c) No clalm shall be made by party of the 
flrst part agalnst any purchaser of machines whlch bave been dellvered, but 
not paid for. (d) No clalm shall be made agalnst any pm-chaser of such de- 
llvered machines agalnst whom no blU has been flled. (e) Party of the flrst 
part wlll hold the parties of the second part harmless for ail liabllltles to 
purchasers by reason of sales of said machines made prior to the formation 
of the party of the thlrd part (f) The sald trustée shall forthwlth notif y aU pur- 
chasers, stated In subdivisions c and d of the clause, that the machines 
bought by them hâve been llcensed by the party of the flrst part. Twelfth. 
Statements shall be exchanged, and settlements made for the preceding state- 
ment, on the flrst days of January, April, July, and October of each year, 
or wlthin seven days thereafter, for ail machines sold and paid for, and each 
of sald parties shaU keep books of account of ail the transactions embraced' 
in thls agreement, wbich shall at ail reasonable Urnes be opai to the in> 
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^ecti^ of elther ot sald parties or tîielr duly-authorized agents. TMrteentli. 
UpoBibe termlnatlon of thls agreement, party of the flrst part shaB reâssjgiii 
to eàid trustée, or his suocessor, ail rlghts conveyed to It imder the llcense Irom 
sald trustée hereinbefore provided. rourteenth. The said trustée shall hâve 
the right to collect for ail sales of machlnery made by hlm or hls salesmen 
under thls agreement And ■whereas, the parties of the second part belleve 
that the slngle-strip machine made by them can be perfected and modlfled 
so as to constltute a dbublê-strlp machine superior to the double-strip ma- 
chines now made by party of the flrst part, It Is therefore agreed that said 
trustée may experlment and construct machines embodylng such hnprove- 
ments to the end stated, and may place them, not exceedlng three at any 
one time, in such box shops as he may choose for practlcal test, notifying 
party of the first part In wrltlng where same hâve been so placed, aù of 
whlch, however, shaU be done by the Sald trustée in the name of the party 
of the first part; and party of the flrst part shall hâve the rlght to adopt or 
reject sald improvements upon reasonable trial, and, if rejected by party 
of the first part, the expense of such Improvements shall be snstalned by said 
trustée, and he shall forth-wlth close the manufacture of ail such rejected 
parts, and shall retake the said machines Into his custody. If, however, the 
party of the first part shaU adopt such improvements, then the questions of 
costs of manufactm'e, royalty, commissions, and seUing priée shall be de- 
termined by subséquent agreement." 

After settlng ont the contract, the bill avers that, in and by the sald agree- 
ment, tbe défendants Orosman, Metcalf, RoUins, and Glazier, and the Lynn 
Box Machine Company "agrée that upon the création of the trust provided for 
In the fourth clause, and the acoeptance thereof by the said trustée, they 
should forthwith cease to carry on the business of maklng, usmg, or selling 
box-making machines covered by sald patents, or other patents" owned by 
complainant "except as thereinafter provided;" that the défendant Kilham was 
in February, 1888, appointed trustée; that he accepted the trust, and entered 
upon the performance thereof, and that In violation of said agreement the 
défendants hâve jointly and severally, the first four as direotors of the 
Lynn Box Machine Company, with the consent of Kllham, carried on the 
business of making, using, and selling box-making machines of the same kind 
and character, in prinoiple and mode of opération, as the machines made aad 
sold by the défendants Crosman, Metcalf, RoUins, and Glazler before the com- 
mencement of the STiits above mentioned, and the maklng, uslng, and selling 
of which veere decreed in said sults to be Infringements of the patents In- 
volved thereln, and vclilch they were enjolned from maklng, using, or selling; 
and the défendant Kilham, tn violation of the agreement and hls obligation 
as trustée, bas not only consented to make, use, and sell, but has actively pro- 
moted and encouraged the same. The ansvrer admits the foregolng allégation 
contained in the nineteenth clause of the complalnt, except that part in 
■whloh it is alleged that the défendants hâve jointly or severally violated th^r 
agreement vclth, or duty to, the complainant. In other words, the défendants 
admit the facts alleged In the biU, but deny that they constltute a violation of 
the agreement. 

The biU further allèges that the défendants Crosman, Metcalf, Glazler, and 
Rollins and the Lynn Company bave contlnued to carry on the business of 
making and selling box-making machlnery covered by the Monro slngle-strip 
patent and the Inman topping-machlne patent in défiance of complainant's 
rights under the contract, and are aided in doing so by the défendant KUham. 
The blU further shows that the défendants hâve infringed the Monro double- 
strip patent by making, uslng, and selling box-covering machines, employlng 
thereln the invention patented by that patent, and threaten to continue such 
Infringement; that the défendants falsely prétend to the public that they are 
licensed by the complainant to make and seU machines embodylng the In- 
vention patented by the double-strip patent, and that the public bave been 
decelved thereby, and bave bought machines from the défendants, the making, 
use, and sale of wMch was not authorized by the complainant, and was in 
violation of Its rights, and that the complainant has been greatly damaged 
thereby; that the inventions patented In complainant's said patents are capable 
of conjoint as weU as separate use in tbie same machine, aîid they bave been 
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80 used by the défendants; that the defendaiits' acts hâve caused great dam- 
age to the complainant; that the défendants' contlnued violation of said 
agreement -will cause the public to disregard the complainant's rights, and es- 
peoially the complainant's rights to the invention patented by the double- 
strlp patent. 

The circular letter of May 25th, ref erred to in the opinion as being foimd in 
the catalogue of the Lynn Box Machine Company, was as follows: 

"Amsterdam, N. T., May 25, 1888. 

"To Paper Box Manufacturers: You are hereby Informed that ail Utigatlon 
by the American Box Machine Company, of Amsterdam, N. Y., (Horace In- 
man, vice président and manager,) against the Lynn Box Machine Company of 
Lynn, Mass., and purchasers of the so-called 'Lynn Box-Coverùig and 
Topping Machines,' has been settled by the Lynn Box Machine Company 
paying to the American Box Machine Company an agreed cash considération. 
Hereafter the Lynn topping and covering machines wiU be sold by the 
American Box Machine Company in connection wlth Its machinery, and by D. 
A. Kliham, trustée, or his agent, of Lynn, Mass., who représenta the Interests 
of the American Box Machine Company, and who wiU sell the Lyim ma- 
chines, and In connection therewith the machines of the American Box Ma- 
chine Company. In ail cases the machines will be billed to purchasers in the 
name of, and licensed by, the American Box MacMne Company. For ma- 
chines sold by said Kilham, trustée, or his agent, payment wiU be made to 
him at Lynn, Mass. American Box Machine Co. 

"H. Inman. Manager. 
"John B. RolUns, Président 
"B. A. KUham, Truste©. 

"Attestr B. Flnlayson, Sec. Lynn Box Machine Co." 

William A. Jenner, for complainant, 
Thomas W. Clarke, for défendants. 

PUTNAM, Circuit Judge. The prayer of the bill in this case 
asks expressly for a spécifie performance of the contract set out. It 
also contains some expressions looking to relief as on a bill for 
infringement of a patent. It is impossible to sustain the biU as 
one with a double aspect, because, in a bill for an infringement, 
the détermination who are the necessary parties must be made 
from a différent standpoint from that in a bill for spécifie enforce- 
ment of a contract. Other substantial reasons might be given, 
but it is suificient to add that, for a bill with a double aspect, 
the title to relief must be precisely the same in each event, which 
seems not possible in the class of bills to which this at bar be- 
longs. Story, Eq. PL § 2.54. IJnless, therefore, the complainant 
confesses that this bill is strictly for an infringement, and has 
arranged parties accordingly, or that it is for a spécifie perfor- 
mance of a contract, and has arranged parties accordingly, it 
must be treated as multifarious, though, as the respondents hâve 
not made that point, it cannot be dismissed on that account. 
Nevertheless, the court of its own motion must see that the liti- 
gation is put in form to be disposed of understandingly. 

The complainant cites the opinion of Judge Shipman in Magic 
Buffle Co. T. Elm City Co., 13 Blatchf. 151, as though it justified 
a double remedy under this bill; but it seems Judge Shipman 
(page 156) declined to commit himself to that position, and his 
conclusion was that although the bill was so framed that it might, 
perhaps, hâve been considered either as for infringement or for 
v.57F.no.lO— 65 
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ttiieciflo performance, yet, on the whole, it was to hé hèld that thè 
pleader made tHe alleged breach of agreement the fcasis of the 
action, and sought to recover damages for injury arising from a 
violation thereof. Thereupon Judge Shipman evidently worked 
eut the case as tHougb. the bill was founded solely on the con- 
tract. 

It is also apparent in the case at bar that the respondents ac- 
cëpted tbe bill as pne for spécifie performance. This is particu- 
larly apparent froin the method in which they meet the claim that 
they had not denied infringement, for they point ont that the 
answer dénies that respondents, "Ih violation of the covenant," 
had nia<ïe use and sold, etc. So far as the bUl is nncertain in 
this particular, or has a double sound); the respondents were en- 
titled to elect the construction to be put upon it; and the court 
approv«fe their élection. It is only by treating the bill as re- 
spondents hâve ti^éated it that the court can avoid the diflculties 
which appear in jgjàrtell v. Tilghman, 99 U. S. 547, in White v. 
Ranldn, 144 IJ. S, 628, 12 Sup. Ot. Eep. 768, and in the other cases 
therein cited. 

This eottclusion renders it easy to dispose of the relations to this 
case pf'Metcalf as a spécial partner in Frank & Duston. I see 
some difficulties in the way of hi^ being made a party défendant 
to a bill for infringement, without joining his partners, also; but, 
on a bUl for spécifie performance of a contract executed by Sfet- 
calf, I think he can be holden because he is a contractôr, although 
it may embarrass the partnership with which he has allied him- 
self. I tMnk, alsô, that he cannot be permitted to avail himself 
of the profits of that partnership in violation of his own con- 
tract, and then excuse himself on the ground that his relations as 
a partner are Inactive, dormant, silent, or limited. 

Tt is sufficiently plain that a mère recovery of damages, which 
is the only remédy the coinmon law aiïords, would not be an adé- 
quate remedy for thè compiainant in the case at bar, and there- 
fore I must hold that there is jurisdiction in equity to furnish 
the relief which the coinplainant desires. 

I do not consider it necessary to iitvestigate the mass of évi- 
dence bearing on the propositioh that the contract at bar was 
made with référence to a certain existing machine or machines; 
neither do I conctir in the proposition of the compiainant that, 
so far as the contract provided for a license to Kilham, as trus- 
tée, it covered only what was expressly claimed in the Glazier 
patent. 

That the contract did not relate to spécifie machines appears 
from many expressions in it, apportioning the rights between the 
compiainant and the respondents according to patents, and not 
a'ccording to existing structures. I flnd not a word in it which 
refers to the latter, while the sixth clause gives the trustée thè 
right to make, or cause to be made, the single-strip machines, "that 
^mbody the inventions, or substàntial parts thereof, deseribed in 
the said patents," meaning the Glazier patents; and this was 
the only license giVen to the trustée, or any of the défendants, 
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under this contract. As to the other proposition, wMle the merë 
letter of what I hâve just cited touches only "the inventions, or 
substantial parts thereof," described in the Glazier patents, yet 
it seems a strained construction to deny that Kilham, as trustée, 
was licensed to make, or cause to be made, the machine as ac- 
tually shown in the spécifications and drawings attached to them. 
This is the practical interprétation given by the joint circulàr 
of May 25, 1888, found on the cover of complainant's ExMbit H, 
as at least so much as this vs^as covered by the expression "Lynn 
covering machines," which that circulàr expressly allotted to Kil- 
ham, trustée, or his agent. 

It is a simple principle, especially with référence to parties ask- 
ing a spécifie performance of a contract by an equity court, that, 
when it has been varied in the exécution of détails by common 
understanding and mutual consent, the change will be insisted 
on by the court, either as a practical construction, illustrating 
the original intention of the contract, or as a supplemental agree- 
ment. But although, in the case at bar, it appears, and is 
elaimed by the complainant, that the modifications of the re- 
spondents' machine complained of were adopted by it immediately 
after the contract was executed, and although I might, perhaps, 
tind enough in the record, showing that the complainant had slept 
on its rights, to bar an account or assessment of damages, if the 
case came to that, yet I am not satisfled that the complainant 
was properly aware of the course of manufacture, knowingly 
waivediits rights, or has intentionally given any construction to 
the agreement, except such as it properly bears on its face. 

Subject to the possible effect of the above qualifications, it must 
be held that ail parties to the contract agreed in the strongest 
terms to maintain in the complainant, not only the exclusive right 
to the peculiar machines described in any of the patents originally 
owned by it, but also any method of covering boxes with a plurality 
of strips simultaneously. The portion of the contract which pto- 
vided that some of the défendants might experiment on the single- 
strip machine, with a view of converting it into a double-strip ma- 
chine, on tênns to be accepted by the complainant, make espe- 
cially clear the extént to which that contract intended to go in this 
direction^; 

It is apparent, for reasons which are stated at length in thè 
testimony of Inman, that no machine shown by the Glazier pat- 
ents could be used for a simultaneous plurality of strips, without 
some adaptation for that purpose. It is also plain that the respond- 
ents' machine has been adapted, either intentionally or otherwise, 
so that now is is capable of the extended use; this coming ap- 
parently from the interposition of a circulàr guide, which opér- 
âtes as a double guide, in lieu of the finger, or single guide, shown 
in the spécifications and drawings of the Glazier patent No. 360,- 
582, and from the omission, in connection with the reversing the 
frame of the machine, of the weighted lever, m, and possibly in 
part from the addition of another roUer, as shown in complain- 
ant's Exhibit A. It is not - necessary, howerer, for the court to 



il^S? vFIJDEBAL REPORTER, Vol. 57. 

go iilto tiiese détails. It Is sufladent that it holds that no machine 
shoAvn.jin the Glazier patents was capable of the use of a simul- 
taneoua plurality of strips without some change or adaptation, 
whilé the machine as soM Is thus capable. Of course, respond- 
ents jcannot be limited to a précise form of machine, so far as 
concerns mère mechanical détails which are not injurions; but 
what may be allowed, or not allowed, in that direction, will be 
a matter for considération when the terms of the final decree are 
settled., 

Complainant's brief enters on a discussion of matters not charged 
in the bill, as, for example, a claim that the Lynn Box Machine 
Company be enjoined from making, selling, or using any box-mak- 
ing machinery covered by any of the patents. Indeed,so far as 
this is concerned, the nineteenth paragraph of the bill allèges that 
what this corporation has done was with "the consent of the 
défendant Kilham;" and, as he was authorized by the contract to 
appoint such selling agents as he saw fit, and wâs also to pro- 
cure the manufacture of the single-strip machines by such per- 
sons as he deemed proper, subject to being personally responsible 
for agents not approved by the complainant, it is of no consé- 
quence whether his appointment was formai or informai, or by 
ratification or consent. The pith of the bUl aims only at respond- 
ents' making, using, or seUing a two-strip machine, and, when 
this caU of the biU is met, nothing further remains to be answered 
for. 

It is admitted by the complainant's brief that the Lynn Box 
Machine Company neither manufactured nor sold the oflending 
machine. There is no proof of any complicity on its part, unless 
it be by what appears on page 2 of the catalogue of complainant's 
Exhibit H< There is nothing in the text of tMs page, and I hâve 
not been referred to anything in the proofs, which indicates that 
the machine there shown was adapted for two strips, or was 
offered as such, and the drawing is not sufSciently acourate to 
throw Ught on that point Taken in connection with the joint 
ctrcular of May 25, 1888, which appears in tliis catalogue, I am 
unable to see that it fumishes any ground of cômplaint I hâve 
no doubt of the right of Kilham, trustée, or of his selling agent, 
Metcalf, or of any other person interested in seUing the single- 
strip machine, to advertise it through the catalogues of the Lynn 
Box Machine Company, or of any other person oi* corporation, 
unless the advertisement is shown to contain Borne unauthorîzed 
feature; and such is not the case with this in question. 

I do not flnd any claim of any act by Orosman, individually, 
or anything cojinecting him with this case except as director of 
the Lynn Box Machine Company, and I therefore think he must 
go ont of the suit with that corporation. EoUins and Glazier are 
properly charged as the manufacturers, and Metcalf as the seller, 
ojÇ the ofEending machine, and therefore must be retained in the 
bill. 

Ijt.also appears that Metcalf is a spécial partner in the limited 
Pftrtnership of Frank & Duston, and that this partnership has 
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been riismg the machine in question for covering boxes with two 
strips simultaneously. For reasons already stated, Metcalf must 
be charged with the acts of the partnership, so far as his obliga- 
tions under the contract are concerned, but no account can be taken 
of profits as against him, in the absence of his copartners as de- 
fendants in this suit 

In Magic Buffle Co. v. Elm City Co., supra, Judge Shipman or- 
dered an account of profits; but in the case at bar the complainant 
has not proven spécifie facts sufiicient to show that any of the 
respondents hâve made any profits on account of the features 
complained of in the machines which they sell; and, whUe it is 
very probable that unrestricted sale would eventuaUy seriously 
impair the trade of the complainant, which fact is the basis of 
jurisdiction in this case, yet the proofs also lack spécifie évidence 
of actual damage already suflered. On the whole I do not find 
enough in the record to justify ordering an account or making a 
référence for the purpose of assessing damages. 

Let there be a decree dismissing the bill as against Crosman and 
the Lynn Box Machine Company, with costs, but for the complain- 
ant, against the remaining respondents, for an injunction, with 
costs, and, further, against Metcalf from continuing in the part- 
nership of Frank & Duston, so long as they are using the machines 
complained of ; the terms of the decree to be settled in accordance 
with this opinion. 
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rCircuit Court, D. Massachusetts. October 6, 1893.) 

No. 2,T58. 
Costs— Taxation — Equity. 

Where a bill is sustalned -with costs against certain respondents, and dls- 
missed with costs as against others, the latter are entitled, not only 
to hâve taxed the items spécial to their défense, but also to hâve ap- 
portloned In their favor the items which were of a joint character. 

In Equity. BiU for spécifie performance of a contract. Ap- 
peal from the clerk's taxation of costs. Appeal allowed subject 
to correction. 

W. A. Jenner, for complainant. 
T. W. Clarke, for défendants. 

PUTNAM, Circuit Judge. This is an appeal by respondents, 
Crosman and the Lynn Box Machine Company, from the clerk's 
taxation of costs. In this case the Mil was sustained with costs 
against certain respondents, and dismissed as against the re- 
spondents above named, with costs in their favor. 57 Fed. Rep. 
1021. The clerk's taxation gives complainant its entire costs with- 
out apportionment, disallowing only items which relate exclusively 
to the above-named respondents, and allows the latter such items 
as the clerk held to be spécial to their défense, but no portion of 
certain items which were of a joint character. 
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, ,vï?hfforetieaIly/ it would be correct to allow each party; fûll costs, 
as %a8 doue in; admiralty; in Simpson v. Oaulkins, Abb. Adm. 539; 
bntitiie pule seemingly récognized in equity, as Well as at law, 
appears 1x> be that of an; apportionment of aJl items not in tbeir 
nature seyerable. This, however, if accepted, otight to be an ap- 
portionment of the entire case on eacb side, and not partial, limited 
to the cogts of any one or more of the respondents. The rule 
may beïoTindipractically worked ont in Heighington v. Grant, 1 
Beav. 230, apd in other cases cited in 1 Seton, Decrees, (4th Ed.) 
p. 129. Without, therefore, undertaking to décide which gênerai 
rule of taxation is the proper one in equity, it is clear that the 
abovçt-named respondents are at least entitled to hâve apportioned 
in their favor the joint items with référence to which they hâve 
appealed, and their appeal is allowed, proportions, nevertheless, 
to be corrected. As no appeal was taken by complainant, its 
objections to the allowance by the clerk of the whole of certain 
items, instead of a proportion, on the ground that aU respondents 
united in their défense, need not be considered at length; but the 
rule seems to be that the judgment of the court dismissing the 
biU as to isome operated as a severance. 

Appeal allowed subject to correction of proportions 
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SEAROY COUNTY v. THOMPSON. 

(Oirculi Court of Appeals, Bighth Circuit. September 18, 1893.) 

Nos. 245, 264. 

1. Counties—Contracts—Validity— Excessive Price— Damages. 

In a suit qn coimty warrants issued pursuant to the orders of thé 

,, county , court, In compllàncé. with the provisions of a valid contract for 

' the érection of , a courthoùse, and for the précise amount which the county 

had agreed to pay, the county, in the absence of fraud In. obtaining the 

contract, iand Of proof that the work was uot done in compllance wlth 

. the speci^cations, is not entitled to a déduction from the contract price, 

or to Ihsist that the damages be assessed as upoh a quantum meruit, 

merely becàuse the courthouse when 'Completed was worth only one- 

thlrd of the contract price. Shirk v. Pulasld Go., 4 Dill. 209, 211, dls- 

tlngulshed. 

2. SaMB— EXCEBDING APPROPRIATION-— AliK ANS AS StATOTE. 

Under Mansf. Dig. Ark. § 1451, provîding that no agent of any coimty 
shall make any contract on behalf of the county unless an appropria- 
tion has heen previously œade theref or, and is wholly or in part unex- 
pended, a contract for the érection of a county courthouse for an agreed 
price Of $29,000 is binding upon the county although only $2,200 had 
been previously approprlated therefor. Hardware Co. v. Erb, 17 S. 
W. Rep. 1, 54 Ark. 645, foUowed; Worthen v. Roots, 34 Ark. 356, dis- 
tlnguished. 
S. Samb— Actions on County "Warrants. 

County warrants issued to pay for public works in Arkansas are not 
negotiable Instruments, in the fuU sensé of the law merchant, but are 
mcre prima facie évidences of a valid claim, and the statute of limita- 
tions begins to run against them upon delivery. A suit can therefore 
be maintained on such warrants, whether an appropriation adéquate to 
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pay them has been made or not. Wall t. Cotinty of Monroe, 103 U. S. 
74, and Oruflup v. Ramsey, 15 8. W. Bep. 458; 54 Ark. 168, foUowed. 

4 FbdbraIj CbUKTS—FoLLowiNG State Decisioîts. 

With respect to the interprétation of state statutes regulating the mafc- 
Ing Of contracts by coimties, the décisions of the state courts are blitd- 
Ing upon the courts of the United States. 

5. SAStH— JCRISDICTION — COUNTY WARRANTS PAYABLE TO A. B., OR BeARKR— 

ACT Mauch 3. 1887. 

A county warrant made payable "to A. B., or bearer," is legally equir- 
alent to one made payable simply "to bearer," and, under Act March 3. 
1887, (1 Supp. Rev. St. 611,) the assignée thereof raay malntain an action 
thereon in a fédéral cOurt, without référence to the citizenship of A. B., 
if the other requisite jurisdictional facts appear. 

6. Samb— Arkaksas Statute— Claims agaisst Çoukttbs. 

St. Ark. Feb. 27, 1879, requiring ail persons having claîms agalnst a 
connty to présent them for allowance to the county court, does not 
deprlve nonresident creditors of their right to sue the county in a 
fédéral court. Chicot County v. Sherwood, 13 Sup. Ct Rep. 695, 148 U. 
S. 529, fôllowed. 

In Error to tlie Circuit Court of the United States for the East- 
ern District of Arkansas. 

At Ijaw.- Action, hy William H. Thompson against Searcy 
county, Àrk., to recover upon certain county warrants. The cause 
was tried withont a jury, and jud^ment was given for plaintiiï 
Doth parties bring error. Keversed on plaintiff's exceptions. 

Stàtement hy TlHAYER, District Judge: 

This is a suit on county warrants aggregatlng $24,000, which were issued 
l.iy Searcy county, Arli., durlng the years 1888, 1889, and 1800, for building a 
courthouse. , 

TJnd'ér'the constitution of the state of Arlcansas, the Justices of the peace 
of each county, or a majority of them, sit with the cotmty judge for the pur- 
pose of levying cotmty taxes, and malàng appropriations for county expenses, 
and, wb^ thus sitting, the tribunal thus constituted is ordlnarlly termed the 
•■Quorum, Court;" but for the purpose of auditing claims against the county, 
t'nteriôg Into contracts in its behalf, and àttending tc> aU otiier matters relat- 
ing to C0uïity afCairs, the county judge sits aloné, anil constltutes the county 
court. . Obnst. Arli. art. 7, i§ 28, 30; Worthen v. Badgett, 32 Ark. 496-522. 

At a session of the quorum court of Searcy county, held in October, 1887, 
that body made an appropriation In the sum of ?2,200 towards building a 
courthouse. At the Januaiy session, 1888, the cotmty court of said county. In 
View of such appropriation, ordered the érection of a courthouse at the 
county seat, and appointed a commissioner of public buildings to dra-w 
plans and spécifications for such a structure. Subsequently the plans devised 
by such commissioner were approved by the county court, and a contract was 
tliereupon entered Into on Aprll 3, 1888, with MCCabe & G-reenhaw, for the 
érection of a courthouse in accordance with the plans of the commissioner, 
at a cost of $29,000, they being the lowest responsible bidders for the érec- 
tion of the building. At varions times thereafter during the érection of the 
building the quorum court made further appropriations for the construction of 
the courthouse, the whole of such appropriations, includlng the flrst, aggregat- 
ing $11,400, and no more. At various Urnes during the progress of the work 
the county court likewlse ordered warrants to be drawn on the county treas- 
urer ta favor of the contractors, until the contract price was thus Uquldated. 

The case was tried in the circuit court, without a jury, and the trial judge 
made a spécial findlng of the facts, embodylng substantially the facts above 
stated. He further fotmd "that sald contract for building said courthouse 
was duly advertlsed, and that the proceedings prior to and including theletting 
of said contract, and glving bond by the contractors, were in accordance with 
the statute in such case made and provided, and that the work on said court.- 
house was doue in accordance with the plans and spécifications and terms of 



y^^ FBDEKAt BBEOBTEP, VOl. 67. 

said paRt:^ct,^<»ptlngonechaBgçijr«?|ilch;^«is made by order ot sald coimty 
court,]ieia bjf in^^ic6pntyjuâge)Ontheiecominenâatlon ofsald commlsslcoier, 
at an àddltloitial pricé ot $4,000, whlch was completed as agreed upon, and was 
accepted by sflid.coioity court; thaf tfels made the sum total ot the priée of 
sald WQtjfe donè b^ sald contractors ?33,ÏOO, for ail of wWch county warranta 
were Issited to said contractors, joJntly or severally; that the wairrants sued 
on amoui^t to the sum total of $24,000; and that they are a part of the war- 
rants Issûed to said contractors for btilldlng sald courthouse." The circuit 
court further foimd "that a-t the tlme sald courthouse was completed It was 
reaUy wôrai no more than $11,000," an4 ''^^t of the warrants drawn on the 
treasurer the county had redeemed warrants to the amount of $5,900 before 
the présent suit was brought. The trial court also found "that stace 188S, ana 
to the présent time, there has been no money in the county treasury, and 
that durlng ail this tlme the constitutlohal limlt of county taxation had been 
levied and appropria ted, and thatnone has beai appropriated for building said 
courthoujye, exeept as above stated." 

As à conclusion of law the circuit court adjudged that the plaintlff below 
was ,entitled to recover 331^ per, cent of the face value of the warrants by 
hlm owned and held, and in accordance with that view It entered a judgment 
against the county In the sum of $8,000. Both parties to the suit hâve ex- 
cepted to the action of the lower court, and hâve respectlvely sued ont a wrlt 
of eiTor. 

U. M. Kose, H. M. Hill, W. E. Hemingway, and G. B. Eose, for 
plaintiff. 
Eben W. Kimball, for défendant 

Before SAMBORN, Circuit Judge, and SHIEAS and THAYEE, 
District Judges. 

THAYEE, District Judge, after stating the case as aboyé, de- 
livered tl^jè opinion of tlie court. 

The plaintiflf below has assigned for error that the circuit court 
erroneously pennitted the défendant county to produce évidence 
tending to show that the courthouse, for the building of which 
the warrants in suit were issued, was not worth more than $11,000 
when completed. He further complains that the circuit court 
erred in declaring the law as follows: 

"The piaintiff in thia case is entltled to recover only the légal, ordlnary, 
and Custpinary price for building sûch a courthouse, estlmating a dollar in 
couîaty warrants at par wlth a dollar of lawful currency of the United States, 
aitd to be prorated upon the amount of warrants sued on." 

And tl)(.at ît also erred in refusing to give the foUowing déclara- 
tions, wïiich were asked by the plaintiff: 

"(1) Thpiigh the courthouse,, for; the building of which the warrants sued 
on were ISsned, cost more than It was worth after it waa buUt, yet, In the 
absence Of fraud In procuring the contract under which said warrants were 
issued, or Ifl, procuring the issue of the same, the court should flnd In f avor 
of the plalûtlfT for the full value, of the warrants sued on. 

"(2) Thia is not a suit that,, in the absence of fraud, involves ^ther the 
cost or tfie value of the courthouse for wtiich the wai-rants sued on were 
issued; ana, if the court flnds tliat the contract for building the courthouse 
was legally let to the contractors as the lowest bldders, at a flxed priée, that 
the worlï; was done according to the contract, and that the warrants sued on 
were Issued In payment of said worlc, thon the court. In the absence of any 
proof of fraud on the part of sald contractors, wlll flnd In favor of the 
plaintiff for the value of said warrants." 
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We are satisfied, by an inspection of ihe record, that the errora 
thus complained of are of such character as will necessitate a 
rever^ of the case, The suit is founded upon warrants which 
were issued pursuant to orders of the connty court, in compliance 
■wîth the provisions of the contract for the érection of a cotirt- 
house, and for the précise amount which the connty had agreed 
to pay for the érection of the building. Under thèse circumstances, 
the connty is not entitled to a déduction from the contract price, 
or to insist that the damages shall be assessed as upon a quantum 
meruit, unless it can show, either that the work was not done 
in compliance with the spécifications of the contract, or that the 
contractors were guilty of some fraud in procuring the contract 
to be entered into, on account of which the warrants were issued. 
But neither of the conditions last mentioned as entitling the connty 
to a déduction from the contract price is dîsclosed by the record. 
It was expressly found by the trial judge that the work was done 
by the contractors "in accordance with the plans and spécifica- 
tions, excepting one change, which was made by order of the 
county court;" and there is no plea or finding which shows that 
the contractors were guilty of any fraud in obtainlng the contract, 
except the statement that the courthouse when completed "was 
really worth no more than |11,000." In opposition to this finding 
it further appears, however, from the spécial verdict, that the 
contract for the building of the courthouse was entered into after 
sealed proposais for the érection of such a building had been solic- 
ited by public advertisement, în the maimer provided by law, 
and that the contract was let to the lowest responsible bidder. The 
most that the record discloses is that the county, for some reason, 
agreed to pay more for the building than it was really worth when 
completed. It fails to show that the contractors by whom the 
work was done were guîlty of any trick or artifice tantamount to 
«, fraud, in obtaining such a contract, which entitles the county 
to a déduction from the contract price. There are indications con- 
tained in the record that the action of the circuit court, which 
îs now under considération, was induced by the décision in Shirk 
V. Pulaski Co., reported in 4 DUl. 209, 211, and an attempt is made 
to support the action of the trial court on the strength of that 
décision. It wUl be observed, however, that in Shirk v. Pulaski 
Co. the plea which was interposed by the county showed the fol- 
lowing facts: that the warrants of the county had become greatly 
depreciated in value; that to make up for such dépréciation, and 
to secure to certain county ofiflcers the full payment of their légal 
fées, by a sale of their warrants, the county court had issued war- 
rants to such officers for five and ten times the amount of their 
respective demands. This practice seems to hâve been adopted 
in pursuance of an agreement between the board of supervisors 
and the varions creditors of the county, and was no doubt a clear 
évasion of the laws of the state regulating the îssuance of county 
warrants. The court held that warrants issued under such cir- 
cumstances were voidable; but, as they had passed into the hands 
of innocent purchasers for value, the court further determined to 
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tt*efit 'thé'hMdèrs of sudi warpaûts as tkè ëqnitaWé ««sîpieeis' of 
the claimB agaiiist tke county, on account of wMch: the warrants 
had befôn dpawn, and to pennît a recovery against the oounty to 
the amount oï such cMiins, and no more. 

Without impiigning the décision in SMrk v. PulaSki Co., it is 
suiBcient to saj" that we discover notMng in that case which tends 
to support the action of the circuit court in scaling the warrants 
that are inrolred in the case at bar. It was not alleged in the 
présent case, neither was it proi^en, that, in pnrsuance of an un- 
la wful arrangement between the county court and the contract- 
ors, a bid was made and acOeptêd for the construction of the 
courthouse, at a price known to be three times in éxcess of its ac- 
tuaJ value, for the purpose of covering a known or possible dépré- 
ciation în the T«lue of the county warrants with which the claim 
of the contractors was to be piaid. The record simply discloses 
that the county made a bad batgain, but it faUs to show that 
the contractors are in any respect responsible foi* such a resuit. 
The action of the circuit court in admitting testimony as to the 
reasonable value of the courthouse, and in declaring that the plaih- 
tifl was only entitled to recover sUch reasonable A^alue, and in re- 
fusing the two' déclarations of law asked by thé plaintifF, was er- 
roneous, and in conséquence of such éiTors the casé must be re- 
versed.^ ■.■''■' ' . 

We hâve next to consider some of the errors that havé been as- 
signed in support of the writ of error which is prosecuted by the 
defendanit county. Thé most important of thèse assignments is 
the conteùtion of couBsel that the warrants sued upon should 
hâve been adjudged void; becauëe the county côtirt had no author- 
ity under the laws of Arkansas to enter into a contract for tlie 
érection of a courthouse at a cost of $29,000 at a time when the 
quorum court had only appropriated $2,200 towâxd the érection 
of such a building. It is not denied that it waS thé exclusive func- 
tion of the county court, when held by the county judge, to enter 
iûto contra;cts for the érection of county buildings; but it is 
insisted that; under the laws of the state of Arkansas, it hàd no 
right to enter into a contract for the building of a courthouse at 
a cost esceeding the sum that had been appropriated by the 
quorum court for the érection of sUch a structure. 

This contention on the part of thé county seems to be maînly 
based on the décisions of the suprême court of Arkansas in Worthen 
V. Eoots, 34 Ark. 356, 369, and Lawrence Co. v. Coffman, 36 Ark. 
041, 646. We fail to flnd anything in Worthen v. Eoots that is 
tantamount to an authoritative déclaration that a county court 
eau in no case enter into a contract in behalf of a county that wîll 
require an expenditure in excess of an appropriation that may at 
the time havë been made by the quorum court. There is a dictum 
to that effect, however, in Lawrence Co. v. Coffman, but the ques- 
tion was not involved in that case, and for that reason the déci- 
sion cannot be regarded as establishing the proposition that con- 
tracts cannot be made by a county court in excess of existing ap- 
propriations. On the other handy in a later case, (Hardware Co. 
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T. Erb, 54 Ârk. 645, 659, 17 S, W. Eep. 7,) the suprême court of 
that State had occasion to construe tiie statute on which the prés- 
ent contention in behalf of the county is based, and in so doing 
it appears to hâve overruled the Tiews intimated in lawrence Go. 
V. Coffman. The statute is as f oUows : 

"No county court or agent of any county shall hereafter make any con- 
tract on behalf of the county, unless an appropriation bas been prevlously 
made therefor, and is wholly or in part iinexpended." Mansf. Dig. § 1451. 

In speaking of the statute, and its proper interprétation, the 
court, in Hardware Co. v. Erb, which involved an appropriation 
for a county bridge, made use of the folio wing language: 

"It is thé policy of the act to requlre the concurrlng judgment of the 
levying [quorum] court and of the county judge that a bridge should be 
built, before a coiitract for building it can be made. When the levying court 
makes an appropriation to pay for one, that signifies its favorable judgment, 
and the county judge may afterwards signify his by lettins the çontract. 
* * * While we thiuk that a contraet cannot be made before there has 
been an appropriation for it, vi^e do not think that, when an appropriation 
has been made, the contraet wUl be limited to the amoiint appropriated. 
When the levying court appropriâtes any sum for the work, that signifies 
their judgment that the work should be done, and the county judge may 
then proceed to contraet for It without further consulting them; the only lim- 
itations upon hls power belng lound In other directions." 

The Views thus expressed relative to the proper interprétation 
of the statute seem to be sound, in view of the fact that, under 
other provisions of the laws of Arkansas, the quorum court only 
has power to make appropriations "for the expenses of the county 
or district for the cuiTent year." Mansf. Dig. § 1448. If it was 
held that the county court could not enter into a contraet învolv- 
ing an expenditure in excess of an existing annual appropriation, 
it might seriously embarrass the county in prosecuting necessary 
public Works of such magnitude that they could only be paid for 
out of the revenues of the county for successive years. But, be 
thîs as it may, we think that the décision in Hardware Co. v. Erb 
is an authoritative exposition of the purpose of the statute in 
question, and, being a matter of local law, we are constrained to 
adopt the views therein expressed. It follows that no error was 
committed by the circuit court in refusing to hold that the war- 
rants were void, because the contraet for the érection of a court- 
house at a cost of $29,000 was in violation of law. 

It is further assigned that the circuit court erred in overruling 
a demurrer, which was interposed by the county, to the complaint 
on which the case was tried. The demurrer appears to hâve been 
mainly grounded on the fact that the warrants set out in the com- 
plaint directed the county treasurer to pay them "out of any 
money in the treasury appropriated for building a courthouse," 
and that the complaint did not aver that any appropriation had 
been made; hence it is argued that the complaint did not show 
that the warrants were due and payable, and for that reason did 
not State a cause of action. With référence to this contention ît 
is to be observed that it has been held that warrants such as thèse 
issued in the state of Arkansas are not negotiable instruments in 
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the full sensé! ofthe law mercbant, and that the mies applicable 
to negotiable paper are net atrictly enforced with référence to 
snch instrumente. They are mère évidences of îndebtedness issued 
by that branchiiof the connty govemment wàose function it is to 
audit and allow claims against the connty, and, when thns issued, 
they are prima facie évidence that the claim is valid, and is like- 
wise due and payable. Wall v. County of Monroe, 103 U. S. 74, 77; 
County of Ouàchita v. Wolcott, 103 U. S. 559; Mayor v. Kay, 19 
Wall. 468, 477. 

It is also the settled law of Arkansas that warrants such as 
thèse may béi barred by the statute of limitations, and that the 
statute of t]b,at state barring suits on written instruments, not 
ander seal, after the lapse of âve years, begins to nin as against 
a county warrant upon its delivery to the person in whose favor 
it is drawn. Crudup v. Eamsey, 54 Ark. 168, 15 S. W. Eep. 458; 
Groldman v. Conway Co., 10 Fed, Eep. 888. And in the case of 
Crawford Co. v. W'ilson, 7 Ark. 214, it was taken for granted that 
the holder of county warrants issued for building a courthouse 
could maintain an immédiate suit thereon against the county, and 
reduce the audited demand to a judgment, although the particular 
fund on which the warrants were drawn was exhausted. 

In View of thèse rulings we conclude that a suit could be main- 
tained on the warrants as soon as they were dellvered to the con- 
tractors, without référence to the question whetiier the fund against 
which they Wère drawn had or had not been depleted. It would 
be the height of injustice to hold that a suit could not be main- 
tained on the warrants, for the purpose of reducing them to a 
judgment, until there was an appropriation adéquate to pay them, 
and, at the same time, to hold that, without référence to an appro- 
priation, the statute of limitations begins to run from the date of 
delivery. It is clear, wë think, that no error was committed in 
overruling the first point of demurrer. 

It is equaUy clear that the second point of the demurrer was nn- 
tenable. The warrants in suit were made payable to "G. B, Green- 
bawi or bearer." The suit thereon is brought by an assignée 
thereof, who is a citizen of Missouri, and it is contended that the 
suit was not within the jurisdiction of the circuit court, under 
that clause of the first section of the judiciary act of March 3, 1887, 
relating to suits by assignées of choses in action, because they were 
not made payable s'imply "to bëarer." 1 Supp. Eev. St. U. S. pp. 
611, 612. In other words, a distinction is attempted to be drawn 
between an instrument payable to a particular person "or bearer" 
and one that îs payable sîmply "to bearer;" the argument being 
that the former class of instruments are not within the exception 
mentioned in thé statute, as construed in Wilson v. Knox Co., 43 
Fed. Eep. 481, while the lâtter class are. The statement of the 
point thus ralsed by the county is its own réfutation. A warrant 
made payable "to A. B., or bearer," is for ail practical purposes, 
and in légal effect, the équivalent of one made payable simply "to 
bearer;" and, under the jùdîciary act of March 3, 1887, an assignée 
may maintain an action in Ihe national courts on a warrant 
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drawn in one fonn, as well as the other, if tlie other requisite 
jurisdictional facts appear. 

Another assignment which is argued at some length by th.e 
county is to the effect that the circuit court erred în holding that 
a suit could he maintained on thèse warrants in the United States 
circuit court, notwithstanding the provision of a statute of Arkan- 
sas approved on Febmary 27, 1879, which repealed ail previous 

acts authorizing counties of the state to be 8ued, and rf uired ail 

persons having demanda against a county to présent them for al- 
lowance to the county court. Mansf. Dig. p. 350, and notes. This 
proposition is met and overcome by a récent décision of the suprême 
court of the United States in Chicot Co. v. Sherwood, 148 U. S. 
529, 13 Sup. et. Rep. 695, wherein it is held that the statute in 
question is not adéquate to deprive nonresident creditoi's of a 
county of their right to sue the county in the national courts, 
when the amount is sufiicient to invoke their jurisdiction. 

We bave thus reviewed aJl of the important errors assigned by 
the county, and find them to be without merit, wherefore the action 
of the circuit court must be afflrmed, with respect to ail of those 
rulings as to which the county has excepted; but for errors prej- 
udicial to the plaintiff, as heretofore îndicated, the judgment of 
the circuit court is reversed, and the cause is remanded, with di- 
rections to grant a new trial. 



NORTHERN PAC. R. OO. T. BEHLING. 
(Circuit Court of Appeals, Bighth Circuit. September 18, 1893.) 

No. 276. 

1. Mastbb and Servant — Négligence of Coempi.oyb— Statotort Liabilitt 

OF Railkoad Companies. 

Under Gen. Laws Mian. 1887, c. 13, a railroad Company is liable for Inju- 
ries to an employé caused by négligence of a coemploye. 

2. Samb— Négligence— Question ï'or Jury. 

A section foreman in charge of a hand car was informed by the crew 
that a train was approaching from behind, but he ordered the men to go 
on "pumping" until he told them to stop. He delayed giving the order 
untU the train was so close that the car could not be removed from the 
tracb In the accustomed deliberate and safe manner, and in the haste 
and excitement of gettlng It out of the way one of the crew stumbled and 
lost his hold, by which the car was precipitated upon another of the 
crew. Held, in an action by the latter against the railroad company, that 
the question whether the injury was due to négligence of the foreman was 
for the jury, and the court properly refused to direct a verdict for de- 
fendant. Ooyne v. Eailway Ce, 10 Sup. Ct. Rep. 382. 133 U. S. 370, dis- 
tinguished. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by Henry Behling against the Northern Pacific 
Railroad Company for damages for personal injury. Verdict and 
judgment for plaintiff. Défendant brings error. Aflrmed. 
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Jôhû H. Mitchell, Jr., and Tilden B. Selmes, fôr plaintiff in'er or. 
F. D. liarrabee, for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge. The défendant in error was a 
section hand in the employ of tlie plaintiff in error, the crew con- 
sisting of four men and a foreman. On the 27th of September, 
1889, while the crew, under the direction of the foreman, was oper- 
ating a hand car on the track going to their place of work, a 
freight train was seen approaching from the rear, and rapidly 
tiaining on the hand car. The attention of the foreman was 
calied to this fact, and the suggestion made that the hand car be 
stopped and removed from the track, to which he replied : "Never 
mind. You keep on pumping until I tell jou to stop." He de- 
layed giving the order to stop until the train was dangerously near 
Ihe hand car, when he ordered the men to stop pumping, applied 
the brajies, and said, "Now get her off the track as quick as the 
deyU will. let you." When this order was given, the train was 
so clQse to the hand car that there was not time to remove the 
latter |rom the track in the accustomed orderly, deliberate, and 
safe manner, and in the extraordinary haste, exertion, and ex- 
citement incident to its removal from the track in time to prevent 
a collision one of the crew stumbled, and lost his hold upon the 
hand car, by which it was precipitated upon and injured the de- 
fendant in error. , 

iJ'o exceptions are taken to the charge of the court. It is as- 
signed for error that the négligence complained of is the négli- 
gence of a fellow servant ; but, under the provisions of the Minne- 
sota statute, that fact constitutes hb défense. Gen. Laws 1887, c. 
13; Slette v. Eailway Co., (Minn.) 55 N. W. Rep. 137; Steffenson 
V. Eailway Co., 45 Minn. 355, 47 N. W. Eep. 1068. 

The only other error relied upon in argument is that the court 
erred in refusing to give a peremptory instruction to the jury 
to flnd a verdict for the défendant. Whether the facts proved 
constitutéd négligence, and, if so, whether the défendant in error 
was injured as a resuit of such négligence, Wet?e questions of fact 
for the jury to décide. The plaintiff's testimony tended to sup- 
port his contention ori both of thèse issues. As We said in the 
case of Eailroad Co. v. Conger, 5 C. 0. A. 410, 56 Fed. Eep. 20: 

"It was for the jury to say whether and how far the évidence was to be 
belleved. If by giving crédit to the plalntiff's évidence, and discredlting the 
counter évidence, the plaintiff's case was made ont, the court should not 
hâve witlidi-awn the case from the juiy." 

The case of Coyne v. Eailway Co., 133 U. S. 370, 10 Sup. Ct. Eep. 
382, is relied upon by the plaintiff in error, but is not in point. 
In that case the court say that "the injury to the plaintiiï was 
not caused by any négligence on the part of McCormick," the fore- 
man. In this case thé jury found tJie foreman was gùilty of nég- 
ligence in not giving a timely order for the removal of the hand 
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carfroniithe track, and that the injtiry to the plaintiff resulted 
from that act of négligence. In the Coyne Case the court said, 
"It does not appear that the approaching freight train was so 
near as to render it unsafe for McCormick to start the construc- 
tion train," and it was, therefore, held that an order to hasten the 
loading of the car was not a négligent act; but in the case at bar 
the jury found that the foreman was guilty of négligence, not in 
giving, but in delaying to give, the order for the removal of the 
hand car from the track until there was imminent danger that 
it would be run into by the train before it could be removed. 
The serious conséquences of such a collision were barely averted 
by unusual and extraordinary exertion on the part of the créw. 
The jury hâve found that this dangerous situation was brought 
about by the négligence of the foreman, and that as a resuit of such 
négligence the plaintiff sustained the injury complained of. 
The judgment of the court below is aifirmed. 



BUCHANAN et al. v. GOODWTN et al. 

(Circuit Court, D. Indijuia. September 22, 1893.) 

No. 8,774. 

Patekts foh Inventions — Constkcction of Ci-aims— S'ckaw Stacker. 

Letters patent No. 467,476, issued .Tanuary 19, 1892, for the comblnatiou 
with a thresbing machine of a pneumatlc straw elevator and Stacker, con- 
sistlng of a fan, a trunk through which the straw is discharged, and 
various deyices by which thèse parts are adapted to perform their work, 
cover a. useful and valuable invention, and are entitled to a libéral con- 
struction. 

In Equity. Suit by James Buchanan and the Indiana Manufactur- 
ing Company against Thomas L. Goodwin and Andrew J. Hoffman 
for infringement of a patent. Decree for complainants. 

Chester Bradford, for complainants. 
A. L. Mason, for défendants. 

BAK35R, District Judge. This is a bill in equity asking for an in- 
junction and accounting on account of the alleged infringement of 
letters patent of the United States No. 467,47fi, issued to .James Bu- 
chanan, January 19, 1892, on pneumatic straw elevators and Stackers. 
The défendants hâve admitted the character in which the complain- 
ants sue, and their title to the letters patent in suit, to be as stated in 
their bill of complaint. Evidence showing infringment and the char- 
acter and value of the invention has been taken by the complainants, 
but no évidence was taken on behalf of the défendants. The cause was 
heard on the évidence taken on behalf of complainants, and was 
argued by their counsel, no évidence or argument having been sub- 
mitted on behalf of the défendants. The character of the invention 
is well stated in the testimony of Mr. Oscar W. Bond, complainants' 
expert. It consists, speaking in gênerai terms, in the combination, 
with a threshing machine, of a pneumatic straw elevator, consisting 
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ùf àt&ni, a trunk through -which the straw is dlschargêd, amd varions 
devices by whicL. thèse parts are adapted to properly perfonn tke 
work of tabing th.e straw from the threshîng machine, and convejing 
the same to, and depositlng it upon, a stack. So far as shown, the 
complalnant Buchanan is the flrst im enter of a machine by means 
of which atrsiVf can he successfully takeit from a threshing machine, 
and conveyed to, and deposited upon, a stack. Under a famUiar rule 
he is entitled to a libéral construction of his patent. Parker v. 
Hulme, 1 Pish. Pat. Cas. 44; Sewing Mach. Co. v. Lancaster, 129 F. 
S. 263, 9 Sup. et. Eep. 299; Drill Co. v. Simpson, 29 Fed. Kep. 292; 
Parker V. Haworth, 4 McLean, 370; Sloat v. Patton, 1 Fish. Pat. Cas. 
154. The évidence on behalf of the complainants Is clear and satis- 
factory touching the utility and value of the apparatus, and the in- 
fringement of the Ist, 6th, 7th, and 9th claims of complainants" 
patent by the défendants is shown. The remaining claims of the 
patent are not in issue. It follows that complainants are entitled 
to the usual decree for an accounting and an injunction, and it is so 
ordered. 

[End ci- Cases m Vol. 57.] 



